5 BEING A „ 5 

Collection of the Principal CASES 
Argued and Adjudged in the ſeveral Courts 

| of Weſtminſter-Hall. 

[The Whole being di zeſted- in a clear and 
Alphabetical METHOD, under Proper Heads, with ſeveral 
Diviſions and Numbers under eachy Title, for the more 

ready finding any Judgment er Reſolution of the L Aw 
CasEs PH 
Whereby the Opinion and Judgment of the Courts may be 
| Ffeen in an exact Series of Time, and what Alterations have been made in the 
| Law by ſubſequent Statutes and Judgments, brought down to the Year 1725. 
By WILLIAM NELSON, of the 
Midale Temple, Eſq; 
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Printed by E. and R. Nur r and R. Gos I x (Aſſigns of Ede. Sayer, Eſq;) 
for R. Golling at the Middle Temple Gate, M. Mears at the Lamb 
near Temple Bar, C. Ward in the Inner Temple Lane, and J. Hooke at 
the Flower de Luce againſt St. Dunſtans Church in Fest: ſtreet. MDCCXXVI. 
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WITH THEIR 


DIVISIONS contained in this Third VOLUME. 


Pꝛohibition. Where it muſt be ſet forth in the Plead- 
NIE 5 ; ings; and where tis not well ſet forth. 
HERE it ſhall be granted] (C) Page 19 
for Defamation. (A) Page 1 
Where it ſhall not go for Pꝛotection. 
Dtiefamations. (B) 2: | : 
| Where granted in Caſes of Wills and we What it is, and where it lies. (A) 20 


acies. (C) 


Where not granted in Caſes of Wills * Pꝛoteſtation. See Aſues joined. 
Legacies. (D) Ke. 


In 0 5 other Caſes it ſhall be — Pꝛobiſo. 
| : | 
In what Caſes it ſhall not be granted. (F) | Where it makes a Condition, where not. 
| 11] 21 
: Where it is taken for a Grant, Covenant, 
P2oof, Reſervation or Exception, and not for a 
Condition. (B) 24 
this and in what Manner to be made. Where it is taken for an Explanation, Qua- 
(A) | 15 lification, or Limitation, and not for a 
Condition. (C) 8 
P2operty, 
Publication, 
By what Acts and Things tis veſted, or * 
tered. (A) 7 | Of new Publications, and the Effects there- 


By what Acts tis not veſted, or altered. (5 of in Wills. (A) 


18 


72 
| | a . | Pur- 


| Purchake, 
Purchaſe of new Lands after a wil . ih 


A 
ufer the Heir ſhall be in by 88 chaſe, 
and not by Deſcent. 9 


an ett eadem Tranſkreſlio, See Þ eas 


69 


"ecodd. | 


Where Trial * * be by the Record 1 


not, and what ſhall be a good Record. 


(A) - 48 


Where leading a Record i is gobd, and not 
good, (B) Did. 
Where an Averment a ainſt a Retord is 


| totum. good, and not good. (C) 40 
— £ by * -7 Of falſifyinng thereof, and or F Felony | in 2 
Quare Impedit. ſing it. (D) ee 
What it is, where it muſt be brought, = ) Recovery. | 
whom, and againſt whom. (A) 31 
Of the Writ to the Biſhop. (B) 33 Where a Recovery ſuffered by Tenant in 


Of Damages in Qare Impedit. (C) 34 


Of what it lies. (E & 31 


Of Pleadings and udgments, and Writs, * 


Error in n Nane Vnpedit. (F) Lid. 
| Quare non Admiſit, = 
C > 

3 Que Eſtate, 
) Lid. 


Quo Marranto. 
OR what it may be brought. (2) 


Againſt whom it may be brought, 2 a- 
gainſt whom not. (B) | 42 
Pleas therein good, and not good. (C) 43 


Nuod ei defozciat, 
"0 . 44 


Quod cum. See Aſſault. 


| Quod Permittat. 
—_ 5 


Rape. 


@ _ 45 
Recogniſance. 

EFORE whom it may be taken, 

B and where tis good. (A) 46 


What ſhall be a Forfeiture of a Recogni- 
ſance, c. and what ſhall be gs 
B 

ow kat ſhall be extended by it, (C) Did. 


1 


A 


| 


| 


| 


Tail ſhall be a Bar; and alſo by Tenant 
for Life, where the Tenant in Tail 1 
vouched. (A) 

Where a Recovery mall be no Bar. 0 


Of Recoveries ſuffered by Husband a 
=> jointly, and where by one alone. 
C 55 
Of Recoveries ſuffered by. thoſe in ME 
ſion. (D) 
Where tis 500d, Ge. and not Sued 5 


Eid. 

Of pleading Common Recoveries. (F) 57 
3 Recuſancp. | 

(A) GS 2 58 


Reddendum, See Rent. Refervation, 
Kefural, 


| Where an Executor or Adminiſtrator may 
refuſe, where not. (A) 63 
Negratozs. 


on the Statute of 5 Ed. 6, cap. 14. (A) 64 


Where ſubſequent Acts and Things ſhall 


relate to precedent, where not. (A) 65 
Releaſe, 


| Where it ſhall enure to ng t the E- 


ſtate, where not. (A) 69 
Where it ſhall enure to make, confirm, or 
enlarge the Eſtate, and where not; a 
where it ſhall be void. (B) 
Where tis good in ' perſonal Actions. 75 


Where 'tis not good, and not well + 
in _— Actions, 00 | 74 


Ke- 
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1 
1 
4 f 


Where the Limitation of Remainders 5 


Of Remainders on Conditions, where good, 


mainders, and where they are executed. 
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Where the Demandant or Plaintiff may re- 
linquiſh Part, and have en for the 
Patt. (A) 2 80 


Bemainder. 


Chattels ſhall be good, where not. (A) 
81 


and where not; and of contingent Re- 


B 83 
* what Acts a Remainder ſhall be diſcon- 
tinued or defeated, and by what not. 
(C) 88 
Wöbers a now ſhall be conſtrued to 
be a Reverſion, and ecomra ; and of ** 
verſions. (D) _ 
Where a Remainder ſhall he void, * 
where not; and how it ſhall be conſtru- 
ed, and of what Things a Remainder 
may be. (E) 91 
Where it muſt veſt, and how to be ſup- 
ported; and of contingent HIER 


(F 
Of 08 Remainders in Wills and Deeds. 
() 98 
Pleading of Grants in Reverſion not good. 
UW 99 
_  Remitter, 
(A) __ — _ 
Rent, 


Where it ſhall bs apportioned. where not; 


and where, and by what Words «t ſhall 
paſs. (A) 101 
What Remedy there is for Executors, &c. 
for Arrears of Rent upon the Statute 32 


H. 8. cap. 37. and where Debt lies for Ar- 


rears o Rent-charge, and other Rents, 


and where not, by them. (B) 104 
Where it ſhall go to the Executor. (C) 
106 


Where it ſhall go to the Heir. (DD 107 
Of the Reddendum and Reſervation of 
Rent, where good, and where not. (E) 


108 
Of Re. entry for Non-payment, and of De- 
manding. (F) 109 


Where it ſhall be ſuſpended, or extinguiſn- 


A | Wbere g Rent-Charge f. mall be aſſigned, and 
Beit, 3 WP” I; 


4 , 
12 


where not; and of Grants of Rent for 
the Life of another. H) Page 111 


. of Rent-Charge for Life, entailed and in 
e Belinquithneent. Ll 


Fee. (I) 112 


iſſue, and where tis entire, and not to be 
divided; and where it ſhall be appor- 


tioned. (K) Tbid. 
"7 it muſt be demanded, where 117 
"26165 
What paſſeth by a Deviſs of Rent. 00 


116 
Of Actions of Debt for Rent. (N) Did. 
Of Pleadings in Debt for Rent. (0) 118 


Rents and P2ofits. See Fee: ſimple in 
Wills, 


Repairs. 


of Cap for Repairing. (A) 118 
In Covenant for not Repairing, where the 


ed, where not. (G 110 


Breach is well aſſigned. (B) 140 
Where the Breach is not well aſſigned, or 
not well anſwered. (C) 122 
Repairs of Highways, and Banks of Rivers. 

(D ) | Ibid. 

' Repeal, 
3 | Of Wills. (A) > Fu 123 
Repleader, 
Where it ſhall be awarded. (A) id. 
 Replevin. 
Pleadings therein; and of ſecond Delives 
rance. (A) 125 
Replication, 
W here 'tis good, and no W (A) 
| 130 
Where tis not good. (B) 1 ; 3 
| Repugnant. | 
#. \ BEES . 
| Reputation. 
— — — 
Requeſt, 
Where it muſt be ſpecially alledged, and at 

what Time. (A) 138 

Where it need not be made at all, and 
where 'tis not well made. (B) 142 


Where 


Of a Rent-Charge, out of what it ſhall 


| 0 P55 | * Relcous: 
0. g. for Reſcous on ehe erl. 


147 
gf 1555 Body taken in Execution. (8) 148 
f Goods levied on Execution, and on Di-. 


ſtreſſes taken. (C) Vid. 
Indictment for it. (DO) bid. 
Pleas and Returns of a | Meteo, where 

. and where not. E) 


Beterbation of Kent, 


By what Words, and out of what Things 
150 
To whom it muſt be good, and to __— 


not, (B) 
of the Words Yielding and Paying: 50 
i 


reſerved. (A) 


Is the Dian ire (D) 
Where good, where not. (E) 


ueldener. 
(A) 


_ Beſiduary Legatee. 


Keſignation, 


Where tis good of a Donative. (A) 
Of a Benetice, and of an Office. (B) Did. 


Reffitution, 


Where it ſhall be made on Reverſal of 
Judgments and Outlaries in perſonal 
and upon Sei- 


Actions, and where not; 


zZure of Goods forfeited. (A) 158 
Upon Judgments and Outlaries in Criminal 
"20006. 1 6s. (8) | 160 
Retainer. 
Where an a Bxecutor may retain, and where 
not. (A) 161 
Where an Adminiſtrator may retain. (B) 
162 
Returns, 
Where Returns are good. (A) 163 
Where Returns are not good, (B)) id. 


bd 


r 2 


Did. 


155 


| (4) 


— — 


- / Beverion, | „ 
| | ty x aka Words a Reverſion will AF in a 


Will. (A). age 166 


Actions brought by a Reverſioner good, and 
not good: (B) 167 


Revocation. 


Where 'tis 2 a6ad.l in Deeds, and ter mall 
be a Revocation and Limitation of. new 
- Uſes. (A) © © 107 
Wha? ſhall not by! a Revocation f in Deeds, 
and by what Acts Powers of Revocation 
5 * be extinguiſhed, and by what We 
B 0 
MON a Will might be revoked by Word, Z 
without Writing, before the * 29 
Car. 2. (C) 173 
What was not a Revocation of a Will by 
Word, without Writing, before the Sta- 


tute 29 Car. 2. (D) id. 


What ſhall be a Revocation by Deed, or 2 
-_ other Ae before the Statute. 29 Car. _— 


and where it ſhall be try d. (E) 174 
What was not a Revell of a Will by 


"Deed, or other A& before the E. 
29 Car. 2. (F) 


| what ſhall be a Revocation of a Will 
Caſcs * Reſiduary Legatees. (A) 


156 


ſince the Statute 29 Car. 2. and what 
not. (G) Did. 


Niot. 


Sacrament, See Pꝛohibition. 
Sale, 


8 AL E by the Sheriff good, and not 
good. (A) 179 


Sale by other * where the Property is 
altered by it, where not. (B) 180 
Of a Deviſe to an Executor to ſell, c. 
(C) 181 
Where Lands are to be ſold by two or more 
Executors, and for Payment of Debts 


and Legacies, and one of them refuſeth, 
or dieth before Sale. (D) 182 


Where Lands are deviſed to be ſold, and no 


2 is appointed by the Will to ſell, 
E 


183 
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ks the Writ 6 and where not; and 
where tis neceſſary;jwhere. not. (A) 185 


In what Court, and in what County it muſt 


be brought; and , of: Retums e Fa. 
FL and not good. B) 189 


gainſt the Bail and: c 190 


torg. 50) 12 42S II W 26W 11 : 196 
/ Apainſt Heirs on ent of their An- 


ceſtor, and againſt Tertenants. (E) 198 


Buy and againſt Hytband and Wife. (F) 200 


By the King and others, to repeal Patents 
and Grants of Offices, and t to entitle 
themſelves. (G) !: 201 


Jo revive Judgments ; and on what Judg- 


ment it lies, and on what not. (H) 203 
Pleag to it good, and not good. ()) 204 


On Judgments in are im 5 8 1 203 


On n. ee ee Lac 
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A ſealing Willy zal Deeds. (N 92!!! 1-207 
utchy-Seal. (B) 5 705 10 me 

Ok che Exche quer- Seal. 0 7 209 
Of⸗the Great Seal. (D )- . 16 101997 210 
OF: the Privy Seal. (B). 8 Aa 3410 2 
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Seiſin of the Whole; and What Hall be 


a [ſufficient Seiſin, and what nat; and 


0 Where Seifin gf Rent ſhall be alledged, 


and where not. (A) 214 
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A Ms Ai 29026 0 


«and Adminiſtra- 


1 "4 | 2 ve | 
Ae , by 


1 eee, 
e NT ( et ins 
e emerge eine 
|. | 1 217 

5 n n J gn noms 

: ; herif, 
ae (1 5 1009000 039 740 
What Acts bs may! dd in Seek 


(A) [18 ; 0 ora V1 oft: EE 217 940219 
What Acts benfangetdlö. 00 Wt oy 
Concerning Bonds made to him far: Ap 

ance, and other Bonds. G | 155 
Of his Fees} and RGibns +" and of 

other Actions brought by him. (E) 229 
Pleas and Returns Indem d other Offi- 

cers, good; and Pleas of Payment to 

chim 17 650 1% 213230 
Pleas and Returns by him:and:bthes! Offi- 

Wong) not. 998985 . 8 EET ; 

to him em, no i 12 | 
Where he 290 his Executors hall be 9 2 

ged, whereitots (DID 236 
How to be puniſhed for refuſ ing Bail, and 
for othen Faults and for taking, inſuffei⸗ 
ent Bail. (1) (A) 429.2 01:37 
Of Actions brought againſt him, good; and 


of turning ver Prifoners to him. (K) 
Thid. 


| bi 
ich | Of- Actions þrought; againſt him;inot good; 


L) 239 
S838 | ny ? \ 4m5medbs:! 957 1 s l 
Slannn. 
eme 
of bene Wills. (A) 240 
MIC 725 _ 3 2915340 93 ˙ dan 10 nile 
dds 6 55 imer. n arts 
ELN * 1211. a 1 [3 0 F 115 0 35515 | 7 
What is ; Simony, Cc. ( Ihid, 
What! is not Simony. (5) 55 


. — "Statutes; Ee Tr po 


Expoſition af them in general. (A hs 
Of Affirmative Statutes, S) 5 247 


Of Negative Statutes. (C) 1Min. 
Oß Offenees created by Statutes, and 
ons on Statutes. (D) - thide 
Of Indictments on Statutes. (E) D 
In what Caſes they are general 3 and 
not to be pleaded; and of en bu 

publick and private . . of 


Jure, and where Seiſatus W 0. 0 ee them. (F) Anti 381 05 
122 Fc) =» Þ | "7 

| 0 nee 22 2 RET z 4 | | | Subpena, See - Start, 0 T ) 
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Summons. and Severance, 


anne 
Between Copareeners. (A) | 
Sweet Eaccurorsi ())) 
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A 
Whete it wall be granted foꝛ Defamation, 


Djudged, that where a Suit is in the Spiritual Court for Defamation, the Mat- 
ter ought to be wholly of Eccleſiaſtical Cognizance, as to call the Plaintiff 
Adulterer, Schiſmatick, c. but if the defamatory Words are partly of Ec- 
clefiaſtical, and partly of temporal Cognizance, there the Spiritual Court 


1. 


ſhall not. have Juriſdiction ; but if the Cauſe be merely Eccleſiaſtical, that Court cannot 


give Damages, becauſe: the Suit is pro ſalute anime; but if the Suit be for laying, violent 
Hands on a Clerk, and the Party will redeem his Penance by an Agreement to pay a. Sum 
of Money, he may ſue for it in the Spiritual Court. 4 Rep. 20. Palmer verſus Thorp. See 
Moor 873. Ons on tt ontirn op 3 ? | | v2 

2. One Hye told Dr. Hells that he lied, for which he libelled againſt Hye in the Spiri- 
tual Court; but the Caſe was not adjudged. Godb. 446. Hye verſus Dr. Wells. 

3. Libel in the Spiritual Court for calling a Parſon Gooſe and Hoodcock, and other 
opprobrious Words; the Defendant ſuggeſted that theſe Words were not puniſhable by 
any Law, and yet they proceeded. in 98 Eccleſiaſtical Court, whereupon a Prohibition 
was granted. Moor boy. Lovegrove's Caſe. See poſtea. (B) pl. 18. 5 
4. Libel, Ec. for calling him Baftard Maker, the Defendant juſtified, for that the Plain- 
tiff was proved to be ſo before two Juſtices of Peace, according to the Statute 18 Elix. 
which Plea the Judge of the Eccleſiaſtical Court refuſed to allow, and thereupon a Prohi- 
bition was granted ; but it would have been otherwiſe if the Defendant had not pleaded a 
Convittion of Baſtardy, but had only juſtified, and offered to prove it, and they had refuſed 
ſuch Plea. 2 Roll. Rep. 82. Cook's Caſe. ER 

5. Libel, Ec. for theſe Words, (viz.). Thou art a Drutkard, and a drunken Fellow ; it was 
inſiſted that the Spiritual Court had no Juriſdiction in this Caſe, becauſe Drunkenneſs 
might be puniſhed as well in the Temporal, as Spiritual Courts; therefore a Prohibition 
was granted, for tis convitium temporale, and doth not concern any * Spiritual Matter, 


15 Car. S. P. 


W. Jones 
305. S. C. 


See pl. 9. 


being the common Phraſe of Bawling. Cro. Car. 285. Buckold verſus Starr. March 6. P. J 


ones 


6. Libel, Ec. for calling the Woman Velch Fade, which Words ſignify Welch Whore, Swain's 
which are of Spiritual Cognizance, and a Prohibition was denied. 1 Cro. 329. Pew verſus Caſe. 


Tefferies. © | 


J. Libel, Ge. in the Spiritual Court, for that the Defendant ſaid, that the Plaintiff did 


keep a Boy to bugger him, and that he did bugger him; a Prohibition was granted, becauſe 
the Offence is made Fellony, and that Court having no Power to determine the principal 
Offence, ſhall not hold Plea when the Plaintiff is defamed by ſpeaking theſe Words; for 
though before it was determinable by the Eccleſiaſtical Law, yet ſince *tis made Felony, 
they have now no Juriſdiction. . Joues 320. Higgins verſus Coppinger. 


8. Adjudged, that the Spiritual Court hath not'a Juriſdiction to maintain any Suit for 


calling a Man K»ave, if they do they ſhall be prohibited. Sid. 149, 393. 

9. Prohibition was granted to the Spiritual Court, for calling a Parſon Fool, Aſs, Gcoſe, 
becauſe theſe are only Words of Heat, and do not concern his Profeſſion. 2 Lev. 41. 
Newman verſus Kingerby. | e 2 
10. Libel, Sc. for calling a Parſon, Sir Prieſt your are a Knave ; it was objected that 
theſe Words did not relate to his Profeſſion, yet a Prohibition was granted, 1 Vent. 2. 
1 Sid. 393. S. P. | 


B 11. Libel 


7. ͤ ˙ — OE 


* 
9 — Samos : 
3.” oc} DIA Ia. . 


2 Lev. 63. 


Cro. Eliz. 
110. S. C. 


in the Spiritual Court; ſo a Prohibition was denied. 
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11. Libel for theſe Words, She is a Bitch, a Whore, and an old Baud; a Prohibition 


was granted, becauſe ſome of the Words are puniſhable at Common Law, and ſome in 


the Spiritual Court, and if a Prohibition ſhould not be granted, the Plaintiff might be 


doubly vexed. 3 Mod. 14. Anoni mus. 3 3 3 | 
12. Libel in the Arches for 4 Defamation, the/Defendant ſuggeſted for a Prohibition, 
that he was an Inhabitant within the City of Landon, and Dioceſe thereof, and ſo was 
proſecuted contra formam Statuti, 23 H. 8. cap. 9. it was argued againſt the Prohibition 
that it ought not. to 505 becauſe there was a Compoſitiqn between the Archbiſhop of 
Canterbury, and the Biſhop of London for this Juriſdiction, and for that Reaſon the Arch- 
biſhop doth not viſit in London Dioceſe, and ſo is Gobbett's Caſe. Oro. Car 339. but it was 
anſwered, that the Dioceſe of London is not within the Iuriſdiction of the Archives, and 
that the Archbiſhop hath only a peculiar Juriſdiction in fourteen Pariſhes in London, and the 
Compoſition between the Ordinaries cannot: prejudice the People, for whoſe Benefit that 
Statute was made, and the Reaſon in Gohber?*s Caſe is not good; for the Biſhop of London 
cannot agree that the Archbiſhop ſhall not viſit. The Court was divided. Raym. 91. 
Ford verſus Welden. | | : 

13. Libel, Ec. for theſe Words ſpoken of the Miſtreſs to her Servant, (viz.) Go tell thy 
Miſtreſs Whore, ſhe is is a Whore, and I will prove it; a Prohibition was prayed, becauſe 
theſe were Words of Heat and Paſſion; but adjudged, that they were not Words of 
Heat as if the Parties had been ſcolding, but were ſpoken deliberately to the Servant 
when the Miſtreſs was not preſent ; it was held formerly, that no Prohibition ſhould go 
unleſs the Words implied ſome Act done, (as Antea (B) pl. 1.) but tis reaſonable the Suit 
ſhould proceed, becauſe *tis Matter'of Slander, and to be puniſhed by publick Penance; 
no Prohibition granted. 1 Vert. 220. Bedniffe & ux verſus Pople & ux. See Antea (A) pl. 
6. S. P. 1 Mod. 21. $ C. 1 Vent. 343. SP. 352. S. P. 5 


14. Libel for theſe Words, (viz.) Lo are a Whore, and ply in Moorfields ; the Suggeſ- 


tion was, that the Words were ſpoken in London, where by the Cuſtom an Action lies 
for theſe Words, the Prohibition was granted. 1 Vent. 343, 352. S. P. 1 Mod. 25. S. P. 
Ts. Libel in the Spiritual Court for calling a Man Xuave and Knave indeed; a Pro- 
hibition was granted, becauſe the Words doth not make him ſubject to any Eccleſiaſtical 
Cenſure. 2 Salk. 548. Hawkin's Caſe. Ha n TE OT e 70 | 
16. Libel, Cc. for theſe Words ſpoken of a Parſon, He hath no Senſe be is a Dunce 
and a' Blockhead, and I wonder the Biſhop would lay his Hands on ſuch a Fellow, be deſerves 
to bave bis Gown pulled over his Ears; a Prohibition was granted, for a Parſon is not 


- puniſhable in the Spiritual Court for being a Blockhead ; it was urged that he might be 
deprived for Iliterature; but adjudged, if that be his Caſe, he might bring an Action 


at Law, becauſe Deprivation is a temporal Damage. 2 Salk. 693. Coxeter verſus Dr, 
Parſons. Jos S INE > 9 


þ (B) 
Where it wall not go foz Defamations, 


1. T Ibel, Sc. for theſe Words, (viz.) Thou art a forfworn Knave, for thou madeſt a falſe 
I Account when thou waſt Church-Warden ; the Defendant ſuggeſted for a Prohi- 
bition, that it belonged to the Temporal Courts to determine Perjury ; but it was not 
granted, becauſe the Perjury in this Caſe ſuppoſed to be committed, was about the Exe- 


cution of the Office of a Church-Warden, which is of Eccleſiaſtical Cognizance. Golds. 113. 


Brown verſus Lowther. 


2. Libel againſt the Defendant for ſpeaking theſe Words, (viz.) He is a Cuckold, and a 


Mittal, which is worſe than a Cuckold, and B. B. hath lain with bis Wife; it was inſiſted 
that theſe were Words of Spleen, for which Prohibitions have been granted ; but ad- 
judged, that though the firſt Words are too general, yet the ſubſequent Words are plain 
and particular, and not Words of Spleen or uſual Diſcourſe, but a Defamation ſuable 
2 Cro. 78. Eaton verſus Ayloffe. Sid. 
3. Libel, Oc. for theſe Words, (viz.) he is a cuckoldy Knave; adjudged, that the Suit 
being only pro reformatione morum, the Words are examinable in the Spiritual Court. Cxo. 
Car. 477. Cobbett's Caſe. | | 2 
4. Libel for calling a Woman Bawd, this being an Offence of a mixed Nature, and 
puniſhable either at Common Law, or in the Spiritual Court; if the Suit is commenced 
in that Court, a Prohibition ſhall not go, becauſe the Proſecutor hath determined her 


248. Knight verſus Facob. S. P. 2 Salk. 692. S. P. 


Election in which Court to ſue ; but if it had been for keeping a Bawdy Houſe, there a 


Prohibition ſhall go, becauſe that is an Offence which may be proſecuted in a Leet. V. 
Jones 246. Hollingſbed's Caſe. See Action of Slander. (M) 6. See Palm. 379, and Palm. 


521. Roberts verſus Brown. 5. P. 
5. Before 
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F. Before the eighth Year of the Reign of King Charles 1. many Prohibitions have Sid. 6r. 
been granted for defamatory Words, in calling Women Whores, &c. but ſince that Time 433. 8. C. 
ſuch Prohibitions have been denied ; for it being a Word of Heat and Paſſion amongſt 

People when they are ſcolding, and the Spiritual Courts having a Juriſdiction in Caſes of 
Whoredom, therefore they ſhall not be prohibited. 1 Mod. 21. Worſley verſus Liddall. IV. 

Jones 246. * Hollingſhed's Cafe. S. P. Cro. Car. 229. &. C. See pl. 4. S.C. * W. 


Jones246. 
| Poſtea 15. S. C. 


6. Libel, Oc. for calling the Plaintiff o/d Thief, and old Whore, the Defendant ſuggeſt- 
ed for a Prohibition, that if any ſuch Words were ſpoken, it was at one and the ſame 
Time ; adjudged, that this Suggeſtion was ill, becauſe the Words were not fully confeſſed, 
which ought to be done, and pleaded there, and then if they refuſe ſuch Plea, the Motion 
is proper for a Prohibition. 1 Vent. 10. Day verſus Pitts. See pl. 17. 

7. Libel, Sc. for calling her impudent Whore; it was objected that unleſs he had char- 
ged her with ſome Act of Fornication, that a Prohibition ſhould be granted, but it was 
denied, becauſe Whoredom is an Offence of Spiritual Cognizance. 1 Vent. J. Herbert ver- 
ſus Merit. 1 Sid. 404. S. C. 

8. Libel by Husband and Wife, for calling the Husband Cuckold and cuckoldy Knave; 
the Defendant moved for a Prohibition, but it was not granted, becauſe ſince the Wife 
is joined with her Husband in this Suit, tis reaſonable that the Eccleſiaſtical Court ſhould 
proceed, for theſe Words charge her with Incontinency, which is a Spiritual Defamation, 
and puniſhable in that Court by Penance ; but if the Husband had libelled alone, a Pro- 
hibition ſhould be granted. 2 Lev. 66. Toſer & um verſus Davis. 

9. Libel, Sc. for theſe Words ſpoken of a Parſon, He preaches nothing but Lies and 
| Malice in the Pulpit ; it was moved for a Prohibition, becauſe theſe Words are actionable 
at Common Law; but adjudged, ſince they concern an Eccleſiaſtical Perſon and Matter, 
it ſhall be tried there; a Prohibition was denied. 3 Lev. 17. Cranden verſus Walden. 

X 10. Libel for theſe Words ſpoken of a Parſon, He is a lying Fellow, and has lain with 
| E | all the Women between Hatton, (where he was Parſon) and D. he lies ſo much with other 

= Women, that be lies not with his own Wife ; adjudged, that though theſe Words are not 
actionable at Common Law, yet they are ſcandalous, being ſpoken of a Parſon ; the Pro- 
hibition was denied. 3 Lev. 18. Tates verſus Lodge. 

11. Libel for theſe Words, Jon are a Rogue and a Raſcal, and a Son of a Whore ; the 
Suggeſtion for a Publication was, that they were Words of Heat and Paſſion ; but the 
Prohibition was denied, for the Words import that his Mother is a Whore, and he a Ba- 
ſtard, and ſo both are ſcandalized, and this is an Eccleſiaſtical Scandal. 3 Lev. 119. Vin- 
cent verſus Alpy. 2 5 | 

12. Prohibition to ſtay a Suit for theſe Words, Yu were Biſhop's Whore before be mar- 
ried you; the Suggeſtion was, that the Plaintiff gave him provoking Language, calling 
him Rogue and Raſcal, and not fit to he drank withal; but the Prohitition was denied, be- 
cauſe the Provocation is no bar to the Suit in the Spiritual Court, though it might be 
J 1 of Damages in an Action at Common Law. 3 Lev. 137. Snell verſus 

iſhop. | | 

13. There was a Sentence for the Plaintiff in the Spiritual Court, upon a Libel for 
calling him Rogue and Raſcal, and ſaying that he kept a Whore in his Houſe ; the Defen- 
dant appealed to the Archives where the Sentence was affirmed, and from thence to the 
Delegates where the Sentence was remanded for want of Proſecution ; and now upon a 
Motion for Prohibition, it was inſiſted that the Words were only of Heat and ſcolding, 
and that the Plaintiff might keep a Whore in his Houſe, not knowing her to be ſo; 
but the Prohibition was denied, for theſe Words ſhall be taken according to common 
Intendment, and Whoredom is an Eccleſiaſtical Offence, and Scandal. 3 Lev. 350. Elliot 
verſus Chamberlain. mrs | | 
14. In a Prohibition to the Spiritual Court, for calling the Plaintiff Baud; theſe Di- Antea a, 
ſtinctions were made, and allowed per Cu- ff. where a Man calls a Woman J/hore, or 5: S. © 
ſuch like, Oc. for which a Suit lies in the Eccleſiaſtical Court, there no Prohibition ſhall 
be granted; but where the Slander is puniſhable at Common Law, as to call a Man Theif, 
Traytor, and the like, there if the Suit is in the Spiritual Court, a Prohibition ſhall be 
granted; and where tis, (as in the principal Caſe) for calling one Baud, which is puniſh- 
able both in the Spiritual Court, and at Common Law ; there if the Suit is in the Spiri- 
tual Court, a Prohibition ſhall not go, becauſe the Plaintiff made his Election to ſue there. 
NV. Tones 246. Holling ſhed's Caſe. 

15. Prohibition, Ec. upon a Libel in the Spiritual Court for theſe Words, Sarah Faw- 
cet, Wife of R. F. is a Whore, and her Husband is a Cuckold, and that ſhe brought up bis 


Daughter to follow the ſame Trade, and to be a Whore like ber ſelf; a Prohibition was denied. 
2 Lutw, 1037. Moor verſus Fawcet. 
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486 By the- Cuſtom of London tis actionable to call a Woman Whore, and therefore 
Where the Libel is for that Word, a Prohibition will be granted; but where the Libel 
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was for theſe Words, (viz.) Tou are a common Woman, and ſuch Women as you are, never 


| have any Children; there upon a Suggeſtion of a Cuſtom in London to puniſh Whores by 


carting and whipping, and that thoſe Words were actionable there, by the Cuſtom ; and 
averred, that if any ſuch Words'were ſpoken by him, they were ſpoken in London, in the 


Pariſh of St. Mary Molnoth, where the Woman was married and {till liveth ; and though 


the Defendant might have a Remedy at Law, yet he exhibited a Libel, Sc. and a Pro- 

hibition was denied, becauſe the Cuſtom of London extends only where the Woman is 

called hore, and not to ſuch Words as is in this Libel, by which it may be collected that 

ſhe * a Whore. 2 Lutw. 1039. Houblon verſus Milner. Stile 69, 229, 245. S. P. See 
J. 6. | 

: 17. Libel, Ec. for theſe Words ſpoken of a Clergyman, (viz.) Tou are a pitiful, pimping 

Raſcal ; the Plaintiff ſuggeſted for a Prohibition, that the Words were ſpoken in Paſſion, 


he being provoked by the Parſon, who ſaid he was a Beggar, Ec. the Prohibition was de- 


nied. 2 Lutw. 1053. Osborn verſus Pool. See Antea. (A) pl. 3. 


18. Libel in the Spiritual Court for calling a Woman Whore ; it was ſuggeſted for a 


Prohibition, that the Word was ſpoken in Heat, for the Woman called the Man Rogue, 
and he called her Yhore; the Prohibition was denied; *tis true, before 8 Car. Prohibi- 
tions in ſuch Caſes were granted, but ſeldom or never fince. Sid. 433. Worſley verſus 


Lyddall. | 


19. Libel, Ec. for theſe Words, You are a brandy Noſed Whore, you ſtink of Brandy; it 
was inſiſted that this was rather a Charge of Intemperance than Incontinency ; but the 
Prohibition was denied. 2 Salt. 693. Acebury verſus Barton. See Jones 44. 1 Cro. 110. 
Sid. 433. 1 Mod. 23. 3 Lev. 119. S. P. | 


20. Libel, Ec. for theſe Words, Tou are a Whore-maſter ; it was inſiſted for the Defen- 


dant, that this was a Word of Paſſion and not defamatory ; but adjudged tis the ſame as 


calling a Woman hore, which is an Eccleſiaſtical Slander ; that to call a Man Cuchold was 
not an Eccleſiaſtical Slander, but Wittal was, for that imports his Knowledge, and Con- 
ſent to the Adultery of his Wife; but to call a Man impndent brazenfaced Belzebub, were 


Words of Paſſion, and import no Crime. 2 Salk. 692, Smith verſus Hood. 


(Cc) 
Where granted in Caſes of Mills and Legacies. See Legacy. (D) per 


totum. 


I. 17 an Orphan of London ſue in the Spiritual Court for any Legacy, &c. a Prohibition 
lieth, becauſe the Government and Care of Orphans belongs to the Lord Mayor, and 
Aldermen of London, and they have Juriſdiction in ſuch Caſes; for if a Lord of a Manor 
hath the Probate of Wills, and tis proved in the Spiritual Court, a Prohibition lies. $ 
Rep. 73. Orphan of London's Caſe. p 
2. Libel againſt an Adminiſtratrix, &c. ſhe made an Inventory of the Goods, in which 
ſhe inſerted ſome Goods which the Inteſtate had diſpoſed in his Life-time, by Deed of 
Gift, to a younger Child ; all which ſhe pleaded ; but the Court refuſed her Plea, and 
thereupon a Prohibition was granted, quoad thoſe Goods, becauſe the Deed of Gift was 
pleaded before Sentence. 2 Bulſt. 315. Fames verſus James. Antea Inventory. (A) 1. 
3. The Teſtator deviſed Houſes, Lands, and Goods, equally to be divided amongſt his 


three Daughters, who were all married; the Legatees libelled in the Spiritual Court for 


theſe Legacies, but a Prohibition was granted, quoad the Lands and Houſes, Palm. 120. 
Desbonnet verſus Firebanke. See Dyer 151. b. 264. b. 6 Rep. 23. b. wy 


(D) 7 
There not granted in Caſes of Wills and Legacies. 


1. J Eſſee for Years had Ifſue two Daughters both married, the eldeſt had Iſſue four 
Daughters, the younger alſo had Ifſue ; and the Leſſee for Years deviſed Legacies 
to the Children of her eldeſt Daughter, and made her youngeſt Daughter Executrix, 
and died ; the Husband of the eldeſt Daughter demanded of the Executrix the Legacies 
due to his Children, which being refuſed, he libelled for it in the Spiritual Court, and 
had Sentence, from which Sentence the Executrix appealed, and there the firſt Sentence 
was confirmed ; then ſhe moved for a Prohibition, ſuggeſting that ſhe was Executrix, and 
chargeable in Account for the Money, but denied, becauſe ſhe came too late after Sen- 
tence. Godb. 243. Aylofſe verſus Brown. See Paſtea pl. 4. S. P. | 
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2. Libel, Ec. for a Legacy, the Defendant ſuggeſted that he had a Releaſe, and but 

one Witneſs to prove it; the Prohibition was not granted, becauſe he ought to have ſug- 
| geſted that he pleaded the Releaſe in the Spiritual Court, and produced his Witneſs to 
prove it, and that the Court refuſed to allow ſuch Proof, and he can be at no Miſchief 
in this Caſe, for if they proceed to Sentence, a Prohibition may be granted. Cro. Eliz. 
88. Bagnal verſus Stokes. Moor 907). S. C. Latch. 117. Bellamy verſus Alder. S. P. 2 Roll. 
Rep. 439. Wood verſus Churley. S. P. 

3. The Teſtator deviſed that his Goods ſhould be divided between his Children, ac- 
| cording to the Cuſtom of London, one of the Children libelled for his Legacy, averring 
that the Goods: amounted to ſuch a Sum, and ſo demanded ſo much virtute Legationis ; 
the Chief Juſtice was for granting a Prohibition, becauſe this is not properly a Legacy, 
and therefore he ought to have brought the Writ de rationabili parte bonorum ; but after- 
wards a ſpecial Conſultation was granted. 4 Leon. 12. Harvey verſus Harvey. 

4. Libel in the Prerogative Court for a Ly of ten Pounds, when in Truth the Par- 
ties lived in another Dioceſe ; and for that Reaſon a Prohibition was prayed upon the Sta- 
tute 23 H. 8. but becauſe the Will was proved in that Court, and the Suit was there, and 
Sentence given for the Legacy, and upon an Appeal to the Delegates, that Sentence was 
affirmed, and Coſts taxed, and Execution granted upon that Sentence ; *tis now too late 
for a Prohibition, ſince the Juriſdiction of the Court hath been owned in all theſe Pro- 
ceedings. Mich. 3 Car. Cro. Car. 69. Smith verſus Poyndreil. og 


* 


(E) 
In what other Caſes it ſhall be granted. See London. (A) 


1. T Ibel, Ec. for Tithes in the Pariſh of B. the Defendant ſaid that the Tithes were in 
the Pariſh of W. and the Parſon of V. came in pro intereſſe ſuo, and the Spiritual 

Court proceeded to Sentence ; but a Prohibition was granted, for the Boundaries of Pa- 

riſhes are triable at Common Law. 1 Croke 228. Hranſbam verſus Cullington. | 

2. A Par ſin ſued before the High Commiſſioners, for that the Defendant gave him ir- 
reverent Speeches, and for carrying his Corn on Holy Days, and for not ſuffering the 
Parſon and Pariſhioners to come thorough his Yard in Rogation Week, and for not giving 
him a Repaſt as uſual; but a Prohibition was granted, for they had no Juriſdiction in 

ſuch ſmall Offences, it belongs to the Dioceſan to redreſs them. 4 Rep. - 
3. The Defendant was preſented in the Eccleſiaſtical Court, for carrying Hay on St. 
John Baptiſt's Day in Church-time ; but a Prohibition was granted, becauſe this was a 
Holy Day by Act of Parliament, and therefore it belongs to the Judges of the Common 
Law to determine, whether it was broken or not; beſides it was Matter of Neceſſity, 
and ſo out of the Statute. 5 Ed. 6. Godb. 218. Wheeler's Caſe. 

4. Where Sentence is given in the Spiritual Court, and Coſts taxed, and the Defen- 
dant brings an Appeal, yet if the Suit did not originally belong to that Court to deter- 
mine, a Prohibition ſhall be awarded, both to the Suit and Coſts; and notwithſtanding 
the Statute 32 H. 8. cap. ). ſays, that the Eccleſiaſtical Court ſhall compel! the Appellant 
forthwith to pay Coſts. Noy 137. March 153. 2 Cro. 429. F. P. 

5. The Parties were at Suit in the Spiritual Court for Jncontinency, and the Judge of 
that Court would have examined the Defendant o Oath, whether he had done it or not; but 
becauſe in ſugh Caſes of Defamation nemo tenetur ſeipſum prodere, and they are not ex- 
aminable but in Caſes teſtamentary and matrimonial, a Prohibition was granted in 33 
Eliz. Cro. Elix. 201. Collier verſus Collier. Moor 906. S. P. | 

6. An Action of Debt was brought in London, and the Conncil of the Marches granted 
an Injunction againſt the Plaintiff, who moved the Court of Pleas upon this Matter, and 
the Judges granted a Prohibition againſt him who proſecuted the Injunction, command- 
ing him not to proceed before the Council of the Marches; and thar if he did, that an 
Attachment ſhould be granted, and he ſhould be committed if he did not appear upon 

the Artachment, and ſhew good Cauſe to excuſe himſelf, and ſhould be fined at the Diſ- 
cretion of the Court; and the like Prohibitions had been granted to the Court of Regueſts, 
which Court now claimed to hold Plea in all Cauſes, of which the Common Pleas had 
Juriſdiction, though they had no colour of Authority, but yet they pretended to this 
Juriſdiction in the Reign of H. J. and continued ſtill to claim it, though they could not 
tell for what Purpoſe they were inſtituted ; however, upon the leaſt Oppoſition, that 
Court would complain to the Lords of the Council; and Anderſon Chief Fuſtice tells us, 
that he attended the Council himſelf, and demanded of them by what Authority they 
claimed to be a Court, (as they call it) but they could not tell; whereupon the Lord 
Treaſurer told them, at firſt they were only to receive Petitions directed to the King, 
and to deliver them to the King, and then to conſider, and give Direction in what Court 
the Petitioner might have a proper Remedy; and moreover to hear Cauſes between thoſe 


of 


9 


Prohibition. 


of the Houſhold, and no other: and now the Lord Treaſurer commanded them to at- 
tend the Judges, to ſhew by what Authority they were a Court, but they could ſhew 
none. 1 And. 279. 5 a r Fe 1 . | 
. The Executor of a Parſon was ſued by his Succeſſor for Dilapidations, and a Que- 
ſtion ariſing about a Leaſe for Years, which was alledged to be taken by the Executor 
in his own Name, but in Truſt for the late Perſon, they offered to put him to his Oath 
concerning the Fraud, but a Prohibition was granted, quoad their examining him on 
Oath; for though Dilapidations, which is the original Cauſe, belongs to their Cognizance, 
yet the Fraud is criminal, and therefore not to be diſcovered by his Oath, for they have 
no Cogninance of the Fraud. Hob. 84. Spendlow verſus Smith. 5 

8. The Church-Wardens of B. preſented in the Archdeacon's Court, that one T. V. 
was a Railer, and a Sower of Diſcord amongſt Neighbours, and the Archdeacon enjoined him 
Penance; and upon a Motion, the Court granted a Prohibition, for this Matter belongs 
to the Leet to puniſh, and not to ſpiritual Men, except it be for railing in the Church. 
Hob. 246. Smith verſus Pannel. TN oy | 

9. One was preſented ex officio in the Eccleſiaſtical Court, for not frequenting his Pariſh 
Church; he pleaded that it was not his Pariſh Church, but that he frequented another; 
and upon Refuſal of this Plea he had a Prohibition, for that Court cannot determine the 
Boundaries of Pariſhes. 1 Bulſt. 159. 4 Leon 150. Goram verſus Fowks. 5. P. 

10. Libel, Ec. againſt the Defendant after he was inducted, queſtioning ſome Matters 
as to the Validity of his Induction ; but a Prohibition was granted, becauſe the Title of 
Patronage would come in Queſtion ; beſides the Validity of Induction is triable at Com- 
mon Law. 1 Bulſt. 179. Holt's Caſe. Latch. 205. Oliver verſus Huſſie. S. P. 

11. Prohibition was granted to the Council of York, for holding Pleas in Replevin, and 
Avowries, theſe being Matters determinable at Common Law. 1 Bulſt. 110. Baker verſus 
Dickenſon. | 

12. Feonidiren was granted to the Datchy Court, for N there after a Verdict 
and Fudgment given at Common Law in an Action of Treſpaſs; for where Judgment is 
given in a Court of Record, the Statute 4 H. 4. cap. 23. reſtrains it's being diflolved in any 
other Erg/iſh Court. 2 Bulſt. £84. Wright verſus Fowler. 

13. Libel, &c. the Defendant pleaded the Statute, 18 Eliz. of Clergy, and ſet forth 
that he was Parſon of B. and was indicted at the Aſſizes for the Death of S. and convict- 


430. S. C. ed of Manſlaughter, and had his Clergy allowed; but becauſe of his Order, he was not 


burnt in the Hand, but enlarged, and by Force of that Judgment was purged of the 
Felony ; but that the Plaintiff pretending him ſtill to remain convicted of the Felony, 
and ſo deprived of his Benefice, and that the Church was void, and that the Patron had 
preſented him, proſecuted him before the Chancellor of London, from whence he appealed 
to the Audience, and from thence to the Delegates ; and thereupon he praid a Prohibi- 
tion, which was granted upon Demurrer to this Plea. Hob. 299. Searle verſus Williams. 

14. Libel in the Spiritual Court by a Parſon pro violenta injectione manuum on him; the 
Defendant pleaded, that molliter manus impoſuit, in Defence of his Servant, and /o ſon 
aſſault Deme ſue, that Court rejected this Plea ; and thereupon the Court of King's Bench 
granted a Prohibition; for though the beating a Clerk is properly triable in the Spiri- 
tual Court, yet the Refuſal of a proper Plea a temporal Injury. Hob. 3o7. Cro. 
Eliz. 655. 15 | | 

15. Libel for Tithes, the Defendant ſuggeſted for a Prohibition, that the Lands out of 
which the Tithes were demanded, were Parcel of Hackzey Marſh, and that Time out of 
Mind there was a Modus of eighteen Shillings, paid for all Tithes of Hay ariſing there, 
and upon this Suggeſtion the Dees had a Prohibition ; but it was moved for a Con- 
ſultation, becauſe the Defendant had not proved his Suggeſtion within ſix Months accord- 
ing to the Statute ; for he brought two Witneſſes, who proved only that they heard that 
for forty or fifty Years laſt paſt, no Tithes in Kind had been for theſe Lands, but a cer- 
tain Sum of Money, and a Proof by Hear-ſay is no Proof; & per Cur”, becauſe People 
were delayed by falſe Suggeſtions, therefore the Statute enjoins that it ſhall be proved 
within ſix Months, but tis a probable, and not a ſtrict and concluding Proof that is re- 
quired. 2 Roll. Rep. 434. Pagett's Caſe. 

16. There was a definitive Sentence in the Spiritual Court for Tithes, and likewiſe for 
the treble Value, according to the Statute; for which Reaſon a general Prohibition was 
granted, and not quoad the treble Value. Moor 873. Geery's Caſe. 

17. Libel in the Spiritual Court, the Defendant ſuggeſted for a Prohibition, that the 
Proſecutor was a Clerk and had aſſaulted his Servant, who thereupon peaceably laid his 
Hands on the ſaid Clerk; all which he had alledged in the Spiritual Court, and they 
would not allow it; a Prohibition was granted, notwithſtanding the Statute de articulis 
cleri, cap. 3. Moor 915. Kelley verſus Walker. 77 
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18. Where Leſſee for Years is ſued in the Spiritual Court for Tithes, he in Reverſion 
may have a Prohibition. Moor 915. Lane verſus Pigott. . e, e 
19. The Church-Wardens of the Pariſh of (Hington in Berks, libelled againſt one Rey- 
olds, for not finding Meat and Drink for them and the Parſon, at the Hauſe of the ſaid 
Reynolds, when they went in Proceſſion in the Rogatiov Week, and alledged a Cuſtom 
for all thoſe to do it, who had the ſaid Houſe in which the ſaid Reynolds then dwelt ; and 
a Prohibition was granted, becauſe the Court held this to be a Cuſtom againſt Law. 
| Moor 916. Reynolds's Caſe. See Poſtea pl. 39, 1 a pe 
20. Adjudged, that a Prohibition ſhall be granted to any one who cammits Waſte, ei- 
ther in the Houſes, or Buildings of the Incumbent, or who cuts down any Trees on the 
Glebe, or doth any other Waſte. Moor 917. Saccar's Caſe. 33 
21. It ſhall be granted to the Spiritual Court, if they refuſe to give a Copy of the Li- 

x bel. | Moor OI 7. Babington's Caſe. | 4 | | | ; | 
2» 22. Glover, à Parſon, libelled againſt Vedd, (pending a Suit in Quare Impedit) for 
* Tithes of the ſame Rectory, alledging that he was perus & indubitatus Rector, and Shedd 

pleaded that he was not vers Re &c. but one Morgan, which Plea they refuſed, and 

gave Sentence d Sead, and by the Verdict in B. R. it appeared that he was ſo; 
 Whereupon a Prohibition was prayed and granted, for Parſon or not Parſon comprehends 

Induction, which is triable at Common Law, and not in the Spiritual Court. 1 Rol. 
Rep. 228. Glover verſus Shead. 8 | 
23. In a Prohibition to the Spiritual Court, for that they would try the Bounds of a 

Pariſh; the Plaintiff ſuggeſted, that a Parſonage impropriate came to the Crown upon 
1 the Diſſolution of the Abbies, Cc. and that Queen Mary granted it to a Corporation, 
—* who made a Leaſe thereof for Years to the Plaintiff; but becauſe he did not ſet forth the 
1 Letters Patents, nor the Leaſe with a profert hic in Curia, there was a Demurrer to the 
1 Prohibition, but per Cur” the Prohibition ſhall go, for otherwiſe they will try the Bounda- 
a ries of the Pariſh. 1 Roll. Rep. 332. Fofter verſus Hide. 3 5 

1 24. The Biſhop of Oxford granted the Office of Commiſſury, or Vicar General within 
NF his Dioceſe, to Dr. Barker for Life, with all Profits thereunto belonging, and this Grant 
1 was confirmed by the Dean and Chapter; and afterwards the Biſhop inhibited the Regiſter, 
3 to enter Acts for the Dr. and to pay him any Fees; thereupon Dr. Barker libelled 
E 1 againſt the Biſhop, for diſturbing him in his Office, and the Biſhop moyed for a Prohibi- 
T tion, becauſe this Office was a Freehold for Life; per Cu, be may libel againſt him 
1 for a Diſturbance, or bring an Action. 2 Roll. Rep. 306. Dr. Barker verſus Biſhop of 
| Oxon. | 2 a | 
# 25. A Bill was preferred before the Vice-chamberlain of Cheſter, againſt two Executors, 
$ one of them living in Cheſter, and the other in London, and who were Executors to the 
Creditor of the Complainant, to whom he was indebted by Bond; the Bill ſuggeſted an 
Agreement made with their Teſtator, that one B. B. ſhould grant to the ſaid Complain- 
ant a Leaſe of certain Tithes, which was the Conſideration of his entering into the Bond; 
he who lived in Chefter put in his Anſwer, and Proceſs was awarded to him who lived 
in London, and an Injunction granted to ſtay their Proceedings at Law; adjudged, that 
though this Agreement was made in the County Palatine, and the Privilege FR 


owed the 

Perſon who dwelt there, yet a Prohibition was granted; for the Court of Cheſter had no 

| |= in this Caſe, but the Court of Chancery at Weſtminſter. Hutton 29. Grigg's 
| e. | 


26. Prohibition was granted to the Court of Stannaries, for proceeding there, and pro- 
3 curing an Order for the Payment of a Sum of Money without any Bill filed, or ſum- 
F moning the Defendant to appear; for their Proceeding there ſummarily and de plano, 
1 without any formal Courſe, is illegal. Cro. Car. 142. Adams yerſus Warden of Stan- 
33 naries. 5 
27. Prohibition to the High Commiſſion-Court, where the Proſecution was by a Parſon 
for an Aſſault on him, and it was granted; for though they have an expreſs Authority 
by their Commiſſion to meddle in ſuch Affairs, yet becauſe this would be in Derogation 
to all Eccleſiaſtical Courts, the Prohibition was granted. Hetley 19. Giles verſus Balam. 
28. Libel by a Chaplain, who was under the Vicar of Halifax, for a Salary, and pre- 
ſcribed that the Vicar ought to pay the Chaplain four Pounds per Ann. for his Salary ; 
the Vicar ſuggeſted that the Chaplain was not choſen by him, and alſo that the Salary 
- was triable at Common Law; it was inſiſted for the Chaplain, that the Salary is ſpi- 
2 873 as the Cure is, but a Prohibition was granted. Hetley 36. The Vicar of Halifax's 
LL Caſe. 


7 29. Iſabel Peters being examined before the Eccleſiaſtical Commiſſioners, upon Articles 
4 exhibited againſt her, "A aſſiſting Sir F. H. in the Years 1622, and 1623, and until Sep- 
1 tember 1624, to have Acquaintance with the Counteſs of Purbeck, with whom he com- 
$ mitted Adultery, Sc. ſhe was ſentenced to be guilty of Bawdry, and fined two Hundred 


Pounds, and to be committed until ſhe find Sureties to perform the Order ; but a Prohi- 
bition was granted, for though by the Stature, 1 Eliz. the High Commiſſioners ny 
1 2 | aſſeſs 


4 * 

cf — c «... „ ͤ ꝛÄ—v— ⁰ —— 

[ 3 Prohibition. 

1 | aſſeſs Fines, or award a Man to Priſon for an Offence, yet they cannot commit for a 
| Fine, nor until the Party find Sureties to perform their Order, but they ought to certify 
| the Fine into the Exchequer ; beſides Suits for Adultery ought to be brought before the 

i proper Ordinary. Trin. 4 Car. Cro, Car. 80. Iſabel Peet's Cale. Pardons. (BY J. S. C. 


30. Where a Cuſtom is alledged in the Spiritual Court, and denied, a Prohibition ſhall 
be granted. Latch. 48, 200 2 )))ͤͤ One BHte oa 
31. Where the Bounds of a Pariſh are in Queſtion, they are not to be tried in the Spi- 

ritual Court; but upon ſuggeſting this Matter, a Prohibition ſhall go. 3 Cro. 228. Hetley 

JT FFF 
| 32. Adjudged, that a Refuſal of the Copy of the Libel, or where the Libel againſt 
ro. the Defendant is too “ general, as if it be againſt him for certain Offences, theſe are good 


= 5 Cauſes for a Prohibition, Hardres 364. In the Caſe of King verſus Sir Edw. Lake. 9 


S. P. 33. It was granted to the Spiritual Court upon a Suggeſtion. that Sir E. L. Vicar G. 
neral, had cited the Plaintiff ex Officio to appear and an{wer ſeveral Articles, for Citations 
ex Officio were never uſed, but when the Oath ex Officio was in Uſe, and that was taken away 
by the Statute 17 Eliz. for if Citations ex Officio ſhould be allowed, they might cite 
whole Pariſhes without any Preſentment ; and the Party grieved could have no Action 
againſt the Vicar General for miſtaking his Power, becauſe de is a Judge, and hath Juriſ- 
diction of the Cauſe. 1 Mod. 185. Birch verſus Lake. _ T 

34. Prohibition was granted to the Commiſſary of the Archdeacon of Richmond, to ſtay 

a Suit againſt a Schoolmaſter, for teaching School without the Licenſe of the Biſhop, 
becauſe he came in by the Preſentation of the Founder; tis true, they might cen- 

ſure him, but cannot turn him out. 1 Vert. 41. Bate's Caſe. 1 Mod. 3. S. P. 2 Lev. 22. 

Fo | | | 

35. There was a Feoffment of Lands and Tithes, but no Livery ; and upon a Libel for 

the Tithes, if that Court ſhall give Sentence, they ſhall paſs; a Prohibition ſhall be granted. 
JJ 8 | 5 N 5 

36. The Spiritual Court tendered an Oath to a Churchwarden, which he refuſing, was 
excommunicated; and now he moved for a Prohibition, for that the Oath tendered was 

*Hardres for him to preſent according to the Biſhop's “ Articles, ſome of which was to preſent 

my R filthy Talkers, Revilers, &c. and common Sowers of Sedition amongft Neighbours, which being 

7.00 pf general Things, might be underſtood of Things out of their Juri{diftion ; a Prohibition 

; was granted as to thoſe Things, but he ought to have pleaded in that Court, that on tene- 
tur reſpondere as to thoſe Matters, and upon their denying that Plea, to move for a Pro- 
hibition. x Vert. 114, 127. contra. F 5 5 
37. The Suggeſtion for a Prohibition was a Modus, &c. and it was inſiſted that the Sug- 

144 geſtion was ill, becauſe it did not ſet forth that he had tendered this Plea of a Modus to 

4 ii the Spiritual Court, and they refufed it ; beſides, the Suggeſtion is of a Modus for a Farm, 

41 5 and the Libel is for Tithes and Offerings, ſo that this Suggeſtion doth not extend to the 
Offerings; To a Prohibition was granted quoad the Tithes. Sid. 251. Luſh verſus Vebb. 
38. Where Articles cx Officio are exhibited againſt any one in the Spiritual Court for 
criminal Matters, and the Party is required to anſwer upon Oath, he may plead that 07 
tenetur nth and if they will proceed, a Prohibition ſhall be granted; but not where 
the Articles for Civil Matters, and they refuſe ſuch Plea. Sid. 374. Goulſon verſus 

= 39. The Plaintiff declared on a Prohibition, that all Cuſtoms are triable at Common 

See pl. 19. Law, and that the Defendant libelled againſt him, ſetting forth, * that all Farmers of 

ſuch a Farm, have uſed to find Cakes and Ale at the Perambulation of the Pariſhioners, 

HS; | | = to the Value of eight Shillings, aut eo circiter, and averred that there is no ſuch Cuſtom, 

1 which he alledged in the Spiritual Court, but they refuſed the Plea; the Defendant plead- 

i ed that there is ſuch a Cuſtom, upon which the Plaintiff demurred ; adjudged that a 

Prohibition ſhall go; for to lay a Cuſtom in Farms, is like a Preſcription in Occupiers, which 

according to Gateward's Caſe is not good in Matters of Charge on the Lands. 2 Lev. 165. 

Melly verſus Herbert. See Antea pl. 19. $i ne ee SP, 

40. Adminiſtration of the Inteſtate's Eſtate was granted to his Wife, and his Mother 
brought an Appeal, alledging that the Wife had covenanted ſhe would not intermeddle, 
for that ſhe was well provided for otherwiſe; it was inſiſted that this fell incidently into 
the principal Matter, of which that Court had Cognizance, and *tis incertain whether 
the. Delegates might. admit this Allegation or not, and there is no Inſtance of a Prohibi- 
tion quia timet; but a Prohibition was granted quoad that Allegation. 1 Vent. 313. Baker 
rr ˙ ion | RR ee EE 9 | 

41. Prohibition was granted to the Court of the Honour of Eye, for that there was a 
Contract between the Parties for ſeyeral Parcels of Malt, and the Money for each Par- 
cel under forty Shillings ; and © thereupon ſeveral Plaints were levied, which ought not to 
be done; for thongh there were ſeveral Contracts, yet becauſe the Plaintiff might have 
joined them all in one Action, he 'ought to do ſo, and to ſue in B. R. and not give the 

Defendant an unneceſſary Vexation ; for he can no more divide this Contract, than Fe 

| 2 can 
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42. Prohibition to the Court of the Chamberlain of Cheſter, where an Engliſh Bill was 

preferred, ſetting forth that 7. P. being indebted to the Complainant, the Defendant 

upon good Confideration promiſed that if 7. P. did not pay the Debt, he, (the Defen- 
dant) would, and that he wanted ſuch preciſe Proof of the Promiſe as was required by 

Law, therefore prayed to be relievet by that Court; the Defendant anſwered the Bill, and 

confeſſed the Promiſe, and ſaid that he had paid the Money to the Complainant, Ec. and 

- thereupon a Prohibition was granted, becauſe by this Anſwer the Plaintiff had obtained 

the End of his Suit; for now he might have a Remedy at Law, upon the Evidence of 

the Defendant's Anſwer. 1 Vent. 212. Mekins verſus Minſhaw. | 

43. Prohibition to the Council of the Marches, c. for that they proceeded there by 
Engliſb Bill againſt the Defendant, ſuppoſing that upon good Conſideration he had pro- 

miſed a Complainaiitito pay a Debt due to him from another, and that though they 

pretended that by the Statute, 34 H. 8. cap. 26. they might determine ſuch Caſes as hereto- 
fore they had uſed, and produced ſeveral Precedents to ſhew that they had proceeded in ſuch 

Actions; yet a Prohibition was granted, becauſe this Bill was in Nature of an Action on 
the Caſe, where the Matter conſiſts merely in Damages, which are ſo incertain, that 
they cannot be determined by a Court of Equity, but by a Jury. 1 Vent. 330. 

44. Prohibition to the Mayor and Court of Briſtol, ſuggeſting that a Plaint was en- 
tered there for ſixty-ſix Pounds, and that the Caule of Action did ariſe in London, and 
not in Briſtol, and ſo out of their Juriſdiction, of which an Affidavit was made, and the 
Prohibition granted; the Party having neither imparled, or pleaded, for by that he 
would have admitted the Juriſdiction. 1 Vent. 88. Weyman verſus Smith. See Pleas. (C) 1. 

S. . P. 1 Mod. 60, 81. S. P. | | | 

P 45. The Dean and Chapter of Lincoln libelled in the Archives, for that they had a 

B Right to diſpoſe of the Office of a Commiſſary, Ec. the Defendant ſuggeſted for a Pro- 


* 


out of Mind, the Granting the Office of Commiſſary within the ſaid Prebend, and that 
Dr. Pocklington the Prebendary of that Prebend, made a Leaſe thereof to one Copley for 
three Lives, and that Copley granted the Office of Commiſſary to this Defendant, and 
that the Plaintiff had libelled againſt him ; and for that the Freehold of this Office would 
come in Queſtion, he prayed a Prohibition, and it was granted, becauſe rhe Office runs 
+ with the Prebend, and 'tis not any Aſſignment of the Spiritual Function. Raym. 88. Shar— 
F rock verſus Bouchier. 3 | 6 
46. Prohibition was granted to the Eccleſiaſtical Court guonſgie they deliver to the 
AF Plaintiff a Copy of the Articles, which they refuſed to do; but in drawing up the Pro- 
VM hibition, the quouſque was left out, and it was abſolute ; whereupon a Motion was made 
for a Conſultation, but that was denied, and a Superſedeas granted; adjudged, that the 
1 Statute, 2 H. 5. cap. 3. extends to proceedings ex Officio, as well as between the Parties, 
and that a Prohibition lies for not delivering a Copy of the Libel in ſuch Caſes. Raym. 
170. Taylor verſus Brown, See Moor 156. and 2 Cro. 37. S. C. 

47. Prohibition to the County Court to ſtay a Suit, there being an Action of Debt 
for Tithes on a Fuſtities, for that tis not debitum ex contractu, but ex delicto, founded on 
a Statute of which the Sheriff cannot hold Plea; and the Juſtities doth not enlarge his 
Juriſdiction to other Actious, but to greater Sims than by his ordinary Juriſdiction he 
could hold Plea of; but it was ruled that he ſhould ſuggeſt this Matter, and declare upon 
it, that the Matter might come judicially before the Court. 1 Lev. 253. Biſhop verſus 
Corbett. | f 
1 48. Attachment upon a Prohibition, in which the Plaintiff declared that he was ſued 
1 in the Spiritual Court, for that he was admitted to the Church of St. Mabin, being mere 
xz Laicus; and that he had refuſed to ſhew his Orders to the Biſhop of the Dioceſe, and 
1 that this Offence was not pardoned by the general Pardon, Anno 23 Car. 2. ubi revera he 
N ' was a Presbyter at the Time of his Admiſſion, Ec. and that he never refuſed, but was 
7 always ready to ſhew his Orders: the Defendant pleads that the Plaintiff, tempore admi/- 
20175, was not a Presbyter infra ſacros Ordines ſacerdotales per ordinationem Epiſcopalem, 
and concludes to the Countrey : the Plaintiff replied, that rempore admiſſionis, &c. he was 
a Presbyter #nfra ſacros ordines, and avers his Replication; and upon a general Demur- 
rer it was inſiſted for a Conſultation that the Declaration was ill, becauſe the Plaintiff 
did not ſhew by what Biſhop he was ordained, that the Court might write to him to be 
certified of the Truth ; and that the Church is not void by the Admiſſion of mere Laicus, 
but voidable by Sentence in the Eccleſiaſtical Court; and as to the Pardon, though it 
might exempt him from Puniſhment for what he did before, yet it will not diſcharge him 
tor what he did afterwards ; /ed per Cur”, by the Statute, 13 & 14 Car. 2. called the Act 
of Uniformity, he who exerciſes any ſpiritual Function without epiſcopal Ordination, 
forfeits one Hundred Pounds, which being a Penalty inflicted by Act of Parliament, the 
Cognizance thereof is only at the Common Law; and though the Trial in this Caſe is by 


the 


can ſpkt à Debt, to entitle an inferior Court to a Juriſdiction in fraudem Legis. 1 Vent. 


hibition, that the Prebendaries of the Prebend of Langford and their Farmers have had, Time 


Naym,- 
1 89. 8. C. 


Sid. 403. 
1 Vent. Fo 
8. C. 
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the Biſhop, yet the original Cauſe. is of ano 
Jones 131. Hill verſus Boomer. : ps _ RPE SID Ar r 
49. Libel in the Cœurt of Honour, ſetting; forth that theſe three Kings at Arms, Garter, 
Clarencienx, and Mornoy, and ſix Heraulds, skilful in Deſcents, Pedigrees and Arms, to 
whoſe Offices it belongeth to marſhal, Funerals, &c. and that the Defendant had encroach- 
ed upon their reſpective. Offices, by painting Arms, and by e 7 unerals; the De- 
fendant for a Prohibition, ſuggeſted the Statute of Aſagnua Charta, that no Man ſhall he 
diſſeiſed of his Liberties, or free Cuſtoms but by Judgment of his Peers; and upon. a 
Demurrer it was inſiſted againſt the Prohibition, that the Court of Honour is an antient 
Court by Preſcription, and that as ſuch they have endeavoured to ho ung uriſdic- 
tion; they have been reſtrained by the Statute, 13 R. 2. cap. 2. not by Way of Prohibi- 
tion by the Courts of Law, but by a Privy Seal from the King directed to the Earl 
Marſhal ; {ed per Cur, if what is ſet. forth in the Libel is true, tis a Wrong done to the 
Poſſeſſions of the Heraulds, for which they might have an Action; but tis no Manner of 
Complaint of any Thing done againſt the Rules of Honour, therefore a Prohibition was 
granted. 4 Mod. 128. Ruſſell's Caſe. JVC 
50. Libel againſt the Biſhop of St. David's for Simony, for taking exorbitant Fees for 
giving Orders, for mi ſapplying Charities and converting them to his own Uſe; for certify- 


yu 
„ fe th hematite 
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ing that ſeveral Perſons had taken the Oaths, &c. when in Truth they had not; the Bi- 
| ſhop ſuggeſted for a Prohibition, that theſe Things are puniſhable, in the temporal Courts, 


and that there was a Cuſtom to take ſo much for Fees for granting Ordinations, and a Pro- 


. hibition was granted quoad the Cuſtom for taking ſo much for Fees, Ec. and guoad the 


the Giving falſe Certificates; but as for Simony, and perverting Charity, theſe were 
Things of Eccleſiaſtical Cognizance. 5 Mod. 433. The Biſhop of St. David's Caſe. S 
51. Libel for a Legacy, the Defendant pleaded that he had nothing in his Hands to 
pay it, and that he had fully adminiſtred ; and having but oe Hitneſs to prove it, there 
was a Sentence againſt him ; afterwards he appealed, and pending the Appeal, moved for 
a Prohibition, and it was granted, for that they ought not to deny ſuch Proof as our 
Law allows. 1 Vent. 291. Richardſon verſus Disborow. 2 Salk. 547. Hotter verſus Friend. 
K. P. | 
2. Suit in the Spiritual Court for taking away two Bells out of the Steeple, a Prohi- 
bition was granted ; for the Churchwardens are a Corporation, and the Property is in 
them, and they may bring Trover for them at Common Law. 2 Salk. 547. Starkey verſus 
Churchwardens of Watlington. ET RE 
53. Adjudged, that where it appears on the Libel, or Proceedings, that the Spiritual 
Court hath no Juriſdiction of the Cauſe, there a, Prohibition may be granted after Sen- 
tence, for *tis the Sentence which is the Grievance; and this holds in all Caſes, unleſs 
where one is ſued out of his Dioceſe, for there he muſt take an Advantage of it before 
Sentence. 2 Salk. 548. Gardner verſus Booth. oy a Le 105 
J.. Bill exhibited in the Chancery of the Dutchy againſt the Defendant, who was 
chief Ranger of Enficld-Chaſe, to diſcover what Deer he had killed, and what Timber he 
had felled, Oc. and by what Warrant, and to ſhew Cauſe why his Patent ſhould not be 
repealed ; a Prohibition was granted; for a Man ſhall not be obliged to anſwer on Oath 
what will make him forfeit his Office. 2 Salk. 550. Sir Baſil Firebraſs's Caſe. | 
$55. Indictment for aſſaulting, Sc. and endeavouring to raviſh the Wife of Z. P. the 
Defendant was convicted ; afterwards the Husband brought an Action of Treſpaſs for the 


ſame Cauſe, and libelled alſo in the Spiritual Court for the ſame Fact, (viz.) for ſolliciting 


her Chaſtity, and to this Suit a Prohibition was granted ; for it being an Attempt to In- 


. continence, coupled with Force and Violence, that makes it altogether a temporal Crime 


2 Salk, 552. Galizard verſus Rigault. 


56. Libel in the Court of Honour, for telling the Plaintiff that he is no Knight, you a 
pitiful inconſiderable Fellow ; a Prohibition was granted, for there was no Precedent of any 
ſuch Suit for Words in the Court of Honour. 2 Salk. 553. Chambers verſus Sir John 

Fennmgs. | a | 1 
7 57. It is always granted for denying a Copy of the Libel, becauſe the Party ought to know 
whether the Matter is within the Juriſdiction or not, and how to anſwer. 2 Salk. 553. 


I Roll. Rep. 337. Dighton's Caſe. 5. P. 
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In what Caſes it ſhall not be granted. 
1. A Djudged, that if a Conſultation is once granted, there ſhall be no new Prohibition 
| A upon the ſame Libel ; but if tis apparent that the Conſultation was unduly grant 


ed, then tis otherwiſe. 1 Leon. 130. Stranſham verſus Metcalf. 
2. After Sentence in the Spiritual Court, and Appeal to the Archives, there ſhall be no 


Prohibition; but this muſt be underſtood where that Court have an original Juriſdiction, 


and proceed not contrary to the Rules of Common Law. Cro. Eliz. 595. Somerſet verſus 
Markham. 2 Lutw. 1019. Watkyns verſus Seaman. S. P. Antea Church. (A) 8. S. C. 

3. There was a Rule of Court for a Prohibition, but the Plaintiff in the Spiri- 
tual Court was not ſerved with it, ſo they proceeded there to Sentence; then the 
Defendant appealed from that Sentence, and ſome Time afterwards he ſerved the Plain- 
tiff with this Prohibition; but adjudged, that becauſe he had ſuffered Sentence to paſs 
againſt him, he ſhould have no Benefit of the Prohibition, for this was a definitive Sen- 
tence; tis otherwiſe where the Defendant gets a Prohibition and neglecting to ſerve it, 
he is excommunicated for a Contempt of the Court in not anſwering the Libel; in ſuch 
Caſe he ſhall have the Benefit of the Prohibition, but not where the Sentence is definitive. 
2 Cro. 429. Trin. 15 Fac. March 153. S. P. | 

4. Libel for Tithes; the Defendant ſuggeſted for a Prohibition, that he was feiſed of 
the Manor of D. and fo preſcribes to have the Tithes within that Manor ; and for the 
ſame, he and all thoſe whoſe Eſtate he had, &c. had uſed to maintain a Chaplain in 
the Church of D. it was objected that the Defendant had not proved that Part of his 
Suggeſtion, (v7z.) to maintain a Chaplain within ſix Months; whereupon a Prohibition was 


denied. 1 Roll. Rep. 2. Boocher verſus Rogers. | 


5. Libel for Tithe of Apples; the Defendant pleaded an Award, and prayed a Prohi- 
bition, for that an Award is Matter triable at Law; but a Prohibition was denied ; ſo 
if a Suit is for a Legacy, and the Defendant ſuggeſts Payment for a Prohibition; ſo if 
an Acquittance is pleaded, no Prohibition ſhall go, becauſe where the Spiritual Court 


hath a Juriſdiftion of the original Matter, there, if any ſubſequent Matter ſhould ariſe, 


and which is triable at Law, that ſhall not deprive the Spiritual Court of their Juriſdicti- 
on ; but if that Court ſhould adjudge otherwiſe upon an Acquittance, or an Award, than 
according to the Common Law, in ſuch Caſes a Prohibition ſhall go; and ſo it was adjudged 
in the Caſe of * Morley verſus Eaton, wherefore the Defendant was adviſed to plead the 
Award in the Spiritual Court. 1 Roll. Rep. 12. 

6. Libel for not ſetting forth his Tithes ; the Defendant ſuggeſted an Award made by 
Arbitrators for him, to pay ſo much Money to the Plaintiff, and thereupon a Prohibition 
was granted ; but becauſe the Plaintiff in the Prohibition did not prove his Suggeſtion 
within fix Months, according to the Statute, 2 Ed. 6. cap. 13. a Conſultation was grant- 
ed, and in ſuch Caſe the Defendant in the Prohibition ſhall have double Coſts. 1 Roll, 
Rep. 55. Reynolds verſus Hays. 0 1 | 

7. Libel for Tithes ; the Deſendant ſuggeſted a Modus of two Shillings, for a Prohibi- 
tion for all Tithes, &c. Iſſue was taken upon the Modus, and it was found that there was 


no ſuch Modus; whereupon a Conſultation was granted; afterwards the Spiritual Court 


gave Sentence againſt the Defendant who appealed, and pending the Appeal, he made a 
new Suggeſtion in B. R. for a new Prohibition, (viz.) he ſuggeſted a Modus of two 
Shillings for all Corn and Hay, &c. but not for all the Tithes as before, and zt was inſiſt- 
ed for him that a new Prohibition ſhould be granted; tis true, tis prohibited by the 


Statute, .45, 5o Ed. 3. after a Conſultation granted ; but that cannot be intended where 


the Suggeſtion is altered, and where there is not the ſame Judge, as *tis not upon 
the Appeal; ſed per Cur, the Prohibition was denied; for the Statute intends to bar Mul- 


* Moot 
41% 


tiplicity of Appeals; and there would be four Appeals if it ſhould be allowed, and four 


Conſultations. 1 Roll. Rep. 378. | 

8. Libel, Oc. for Incontinence, without any previous Citation, or Preſentment ; ad- 
judged, where they proceed ex Offcio, a Citation is not neceſſary ; but if it was, yet no 
Prohibition ſhall be granted in this Caſe, becauſe where the Eccleſiaſtical Court hath a 
proper Juriſdiction and proceeds erroneouſly, the Remedy is by Appeal, and there the 
Party ſhall recover Coſts. Trin. 17 Car. B. R. Coke verſus Tolls. 

9. By the Courſe of the Court, a Prohibition ſhall never be granted the laſt Day of 
2 Tons but a Rule may be made to ſtay Proceedings till the next Term. Paſeb. 1 Car. 

arch. 7. | LL. VT £# Chg | 

10. A new Prohibition ſhall never be granted after a Conſultation ; but that muſt be 
underſtood where it was granted upon the Subſtance of the Suggeſtion, and not upon the 
Inſufficiency of the Form, or the Proceedings in it; as if 'tis granted where the Suggeſtion 
was not proved d two Witneſſes, &c. Cro. Car. 208. Strode verſus Hoskyns, 


C S | | 11. Dr. 


W. Jones 
231. 8. Ga 
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11. Dr. Redman, Chancellor of Norwich, made an Order, and publiſhed it there, that 
every Woman coming to be churched after Child-bearing, ſhould appear in the Church 
covered with a white Veil; and that Eliz. Shipden being admoniſhed of it, refuſed to 
conform, for which Contempt ſhe was excommunicated ; and there being a Capias againſt 
her, it was moved for a Prohibition, for that this is an Innovation not allowed by any 
Cuſtom, or Canon, and offered Obedience if there was any ſuch ; whereupon the Judges 
applied to the Archbiſhop, who convened all the Biſhops then in London, and they all 
agreed, and certified that this was an antient Cuſtom in the Church of England; there- 
upon the Prohibition was denied. Palm. 296. Shipden verſus Dr. Redman. Le 

12. The Churchwardens of Doncaſter preſented Mr. Copley to the Archdeacon's Court, 
for not receiving the Sacrament in his Pariſh Church, in the Year 1664, and thereupon a 
Libel was exhibited againſt him in the Spiritual Court, and upon a Contempt he was ex- 
communicated ; and now he ſuggeſted for a Prohibition, that he had alledged, and ſhewed 
to the Official a Certificate that he had received the Sacrament elſewhere, and that the Court 
had refuſed to admit the Allegation ; but the Prohibition was denied, becauſe the whole 
Matter was of Eccleſiaſtical Cognizance, and that Court had a proper Juriſdiction, as 
appears by the Rabrick confirmed by Act of Parliament, by which tis appointed, that all 
Perſons, Ec. ſhall receive the Sacrament three times in a Year, of which Eaſter ſhall be 
one; now in this Caſe the Spiritual Court may properly judge this Certificate, and if 
pleaded, they refuſe the Plea, 'then an Appeal will lie, but no Prohibition; beſides the 
Allegation in the Certificate, (viz.) That he hath received the Sacrament elſewhere, is not ſuffi- 
cient, becauſe by the Rubrick he is to receive it three times in the Near, and ſo the Effect 
of the Libel is not anſwered. Hardres 406. Copley's Caſe. 8 | 

13. Libel grounded on a Cuſtom, that the Conſtable of the Town of H. ſhould collect 
the Rates aſſeſſed for the Repairing the Pariſh Church, which he refuſed to do; the Defen- 
dant ſuggeſted for a Prohibition, that it was not triable in the Spiritual Court, whether 
he was Conftable, and duly elected or not; but the Prohibition was denied, becauſe this 
Matter was pleadable there, and Prohibitions ought not to go, unleſs upon a 'Trial there ; 
ee Law and Proceedings croſs the Common Law. Hardres 510. Goddin verſus Wain- 
wright. | 

14. Adjudged, that where the Foundation of a Libel in the Spiritual Courrt is for a 
Thing cognizable at Common Law, they ſhall be prohibited ; but where the 'Thing triable 
at Law is collateral to the Complaint in the Libel, and of which they have original Juriſ- 
diction, there they ſhall not be prohibited, as where Libel is for the Tithes of ſuch a 
Cloſe, here they have an original Juriſdiction of the Cauſe, (viz.) for Tithes; the Defen- 
dant pleads, that *tis not his Cloſe, but the Cloſe of another Perſon; this is triable at 
Law, but being collateral to the original Cauſe, this ſhall be tried in the Spiritual Court. 
Sid. 89. Butler verſus Tateman. | „ | 

15. Prohibition to the Spiritual Court, ſuggeſting that the Plaintiff was ſued there, for 
forging Letters of Ordination; but the Truth was, he was ſued in order to deprive him, for 
that he was a Layman; fo that the Suit being for Forgery, with an Intent to deprive, 
which is ſpiritual, and not to inflict any corporal Pain, a Prohibition was denied. Sid. 
21". Hater verſus Smallbrook. | F 

16. Libel for Tithes, the Defendant ſuggeſted for a Prohibition, that the Dean and 
Chapter of Carliſie were ſeized of the Manor, of which the Place where theſe Tithes are 
claimed, is Parcel; and that he is a Copyholder in Fee of the ſaid Manor; and that all 
the Tenants thereof have been diſcharged of the fourth Part of Tithes, for all their 
Lands wherever they lie, paying the Lord ſo much for quit Rent; and upon a Demurrer 
to this Suggeſtion, it was adjudged that a Prohibition ſhould not go, becauſe tis un- 
reaſonable, chat other Lands held of other Men, ſhould be diſcharged upon Payment of 
a quit Rent to the Lord of this Manor; beſides, it doth not appear by this Suggeſtion, 
that this Payment was for any Thing but for Rent, or if it was, it doth not appear what 
entitles the Lord to receive it. Sid. 258. Wilkinſon verſus Richardſon. 

17. One Parſon claimed the Tithes, as lying in the Vil of D. in the Pariſh of Abing- 
don; and the other claimed them as lying in the Vi of S. in the ſame Pariſh; and upon 
Motion for a Prohibition, for that the Bounds of two Vills were in Queſtion, it was deni- 
ed, for though the Bounds of a Pariſh are not triable in the Spiritual Court, the Bounds 
of two Vills in the ſame Pariſh are. 1 Lev. 78. Petler verſus 1aleman. | 

18. Libel in the Eccleſiaſtical Court at York, againſt the Defendant, an Executor pra 
rationabili parte of the Goods of their Father, according to the Cuſtom of that Province; 
the Defendant ſuggeſted for a Prohibition, that this is a temporal Cauſe founded on a 
Cuſtom, and for which there is a Writ in the Regiſter, and where there is a Remedy at 
Common Law, that Court hath: no Juriſdiction; but adjudged, that in this Caſe, 
— for a Penſion, both Courts have a Juriſdiction. 2 Lev. 128. Trafford verſus. 

raſſord. 
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tual Court, for not repairing the Church, and the Suggeſtion for a Prohibition was, that 


they would compel the Defendant to anſwer certain Articles on Oath, which oy: ought 


not to do, #ifi in rebus teftamentariis & matrimonialibus ; and upon a Demurrer to the De- 
claration, it was infiſted for a Conſultation, that the Spiritual Court might in ſuch Caſes 


19. In a Declaration upon 4 Prohibition the Caſe was, there was a Libel in the Spiri- T. Jones 


1 


124. 
1 Vent. 


339. S. C. 


compel an Anſwer on Oath; *tis true, they had a Cuſtom formerly to cite Men before 


them pro læſione fidei, in not performing their Agreements, and to compel them to ſwear 
that they would perform them, they had another Cuſtom to impoſe juramentum culumniæ; 
and this was to make Men accuſe themſelves of Crimes; thoſe Things being thought un- 


lawful, there were Writs in the * Regiſter to reform theſe Abuſes; but as for anſwering # Reg. 


on Oath in civil Caſes, it had been their conſtant Courſe Time out of Mind, as tis in 
Chancery, but not in criminal Caſes; on the other Side, it was argued for the Prohibi- 


38, 43. 4. 


F. N. B. 


tion, that the Spiritual Court had Juriſdiction in this Matter, but yet to adminiſter an “ 


Oath was by Encroachment ; that the Statute of Ed. 6. allows them Juriſdiction in Caſes 
of Tithes, by any legal Means, other than the Oath of the Party, and yet that is a civil 
Cauſe; that they ought to proceed without Oath, as the Courts of Common Law do; for 
there a Plea is never put in on Oath, unleſs a foreign Plea, and that is upon a particular 


Reaſon ; bur it appearing by the Civilians, that it was the conſtant Practice of their Court 


to proceed on Oath, a Prohibition was denied. 2 Lev. 247. Farmer qui tam, c. verſus 
Brown. | 
20. Libel againſt the Defendant, for his Proportion of a Tax laid on him as an Inha- 


bitant, Ec. towards the Repairs of the Church; he ſuggeſted for a Prohibition, that he 


rendered his Anſwer to the Libel, but the Court refuſed it, becauſe it was not upon 
Oath; whereas they cannot tender an Oath to the Party ſued, fi in cauſis matrimonialibus 
S reftamentariis, but the Prohibition was not granted, for they require no more than 
what the Chancery doth, (viz.) to make the Defendant anſwer on Oath. 1 Ver. 339. Herne 
verſus Brown. | ; 

21. In a Prohibition, c. it was ſuggeſted, that by the Law no Man ought to be 
Judge in his own Cauſe, nor ought any Man to be compelled to anſwer Articles proſecu- 
ted againſt him ex mero Officio; and that contrary hereunto the Defendant had articled 
againit the now Plaintiff, 6c. for keeping Conventicles, Ec. and this was ex promotione 

P. publick Notary; and it was inſiſted for the Plaintiff in the Prohibition, that he 
ought not to be proſecuted in the Spiritual Court ex Officio, without due Preſentment 
made, for ſo is the Statute 25 H. 8. cap. 14. tis true, that Statute relates to the Proſecu- 
tion for Hereſy, but the Reaſon of it extends to other Things as well as to Hereſy ; tis 


likewiſe true, that the Statute is repealed, but my Lord Coke, in 12 Rep. 26. obſerves. 
upon it, that the Statute was declaratory of the Common Law, and that *tis reaſonable a a 


Man ſhould not be compelled to anſwer, before he is accuſed by Preſentment ; tis true, 
the Regiſter made Oath that there was a Preſentment by the Curate, &c. and now the 
Court held, that if the Plaintiff had ſuggeſted that the Preſentment of the Curate had 
not been ſufficient, nor unleſs it had been on Oath, they might have granted a Prohibi- 


tion; but now they denied to grant it, becauſe it ſhall be preſumed, there was a Preſentment _ 


made according to their Rules; if not, the Remedy is by Appeal; tis true, if the Articles 
had been exhibited ex Officio, it had not been warrantable, but it ſhall not be ſo intended, 
and this Court muſt give way to their Courſe of Proceeding, where nothing appears to be 
done contrary to the Law of the Land. 2 Vent. 41. Grove verſus Dr. Elliot. | 

22. By the Statute 50 Ed. 3. that a ſecond Prohibition ſhould not be granted after a 
Conſultation awarded in the ſame Suit, the Libel was for Tithe-Lamb ; the Plaintiff ſug- 
geſted for a Prohibition, that there was a Modus to pay two Pence for every Lamb falling 


in ſuch a Pariſh, and thereupon a Prohibition was granted, which was tried, and found 


againſt the Plaintiff, and a Conſultation awarded; and afterwards there was another Li- 
bel againſt him for Tithe-Lamb, and then he ſuggeſted for a Prohibition, a Modus to pay 
two Pence for every Lamb falling in his Farm in the Pariſh, and inſiſted that this was not 
within the Statute, becauſe not the ſame Suit; for in the one, the Suggeſtion was of a 
Modus to pay two Pence for every Lamb falling in the Pariſh; and the other was a Sug- 
geſtion of a Modus, to pay two Pence for every Lamb falling in a particular Farm in 
that Pariſh ; but the Court inclined againſt the Prohibition, by Reaſon of the Statute; 
2 Vent. 47. See Stroud verſus Hoskyns. S. P. Hob. 192, S. P). ö WY 

23. In a Prohibition to the Archives the Caſe was, the Plaintiff was preſented by the 
ok" Hu and Aldermen of Briſtol, to the Pariſh Church of Chriſt-Church in that City, and the 
Defendant libelled againſt him, for that he was not twenty-three Years old, when made 
Deacon, nor twenty-four Years old when he entered into Prieſts Orders ; and the * Statute 
expreſly enjoins, that none ſhall be admitted to preach under that Age; it was ſuggeſted 
for a Prohibition, that this Matter was triable at Law, and not in the Spiritual Court, 
becauſe if true, then a temporal Loſs would be the Conſequence of it, (viz.) Deprivation, 
fed per Cur, the Prohibition was denied. 3 Mod. 64. Roberts vetſus Pain. 


*13 Eliz, 
cap · 12. 
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an in the Spiritual Court at Durham, againſt a Woman for living incontinently 
Wit | 
AAS ILE: 


with the Lord, Sc. upon which ſhe was excommunicated ; and now it was ſuggeſted: for 
a Prohibition, and that ſhe might be abſolved, for that ſhe was wrongfully excommunica- 
ted, becauſe the Citation, which is the original Proceſs, was ſerved on her on a Sun- 


day, which is contrary to the Statute, 29 Car. 2. by which tis enacted, That no Proceſs 
whatſoever ſhall be ſerved on a Sunday, except in Caſes of Treaſon, Felony, or Breach of the 
Peace: tis true, this Citation was fixed on the Church Door on a Sunday; and that tis the 


conſtant Uſage both before and ſince the Statute ſo to do, which may be well enough 


where the Perſon cannot be perſonally cited, but where he can, tis not the conſtant 


Practice, which will give Authority to ſuch a Citation, for tis a miſchievous Practice, 
and ought to be redreſſed; but adjudged, that the Statute doth not extend to this Pro- 
ceſs; that it was always cuſtomary to fix Citations on the Church Door, before this Sta- 
tute was made, and that being the Law and Practice of the Spiritual Courts, ſhall not be 
taken away by the general Words of this Statute. 5 Mod. 449. 

25. Upon a Citation to the conſiſtory Court of H. the Defendant ſuggeſted for a Pro- 


hibition, that they refuſed him a Copy of the Libel, that the Citation was pro profana- 
ſtione Cæmeterii of the Church of C. which ſuppoſed Profanation was by him as Coroner, 
in the Duty of his Office in digging up a Corps for the View, Ec. but a Prohibition was 
denied, becauſe the Suggeſtion was for two Things, which ought not to be joined, being 


Grounds for Prohibitions of different Natures, (viz.) one for a Prohibition guouſq; they 
grant the Copy of the Libel, which upon granting it is abſolutely 1 without a 
Writ of Conſultation; the other is a Ground for a Prohibition upon the Merits. Mod. 
Caſes. 308. 5 = arp 

16 Libel in the Spiritual Court againſt David Jones the Vicar of M. for that Time 
out of Mind there was a Cuſtom for the Vicars of M. by themſelves, or others, to per- 
form divine Service in the Chapel of Chawbery, for which their was ſuch a Recompence, 


and that the Defendant had neglected, Ec. the Defendant without traverſing the Cuſtom, 


ſuggeſts for a Prohibition, that all Cuſtoms were triable at Common Law ; but a Prohi- 
bition was denied, becauſe this Cuſtom might have a reaſonable Commencement in the 
Spiritual Court, by Compoſition or e of and it may begin by an Eccleſiaſtical Act, 
to be done by an Eccleſiaſtical Perſon, and for an Eccleſiaſtical Duty; and a bare Preſcrip- 
tion is not ſufficient for a Prohibition, unleſs it concerns a Layman; therefore it was never 


granted, where a Parſon claimed a Penſion by Preſcription. 2 Salk. 550. Jones verſus 


Store. See Biſhop of Lincoln verſus Smith. | it 2 

2. Libel in the Spiritual Court to prove a Will, the Defendant ſuggeſted for a Prohi- 
bition, that in the Will there were Lands and Legacies deviſed, and that the Teſtator 
was non compos; but the Prohibition was denied, becauſe the Statute of H. 8. never in- 
tended to diminiſh the Power of the Spiritual Courts as to Probates, and it might be in- 
convenient to ſtay the Probate in this Caſe, becauſe then the Executor could not ſue for 
Debts, and by this Means they be loſt, and the Will not performed ; and it would be to 
no Purpoſe to grant a Prohibition to the Probate quoad the Lands, becauſe ſuch Probate 
is coram non judice, and cannot be given in Evidence in any Court at Law. 2 Salk. 552. 


Partridge's Caſe ; in this Caſe 6 Co. 23. the Marqueſs of V inton's Caſe was denied to be 
Law. | | 8 
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bow and in what Banner to be made, See Sarures. (D) 2. 


- — HERE a Man ſpeaks generally of Proof, it ſhall be intended of Proof 
by a Jury; as for Inſtance, in Debt on a Bond conditioned to pay ſo 


x XY - which he did under the Hand of the Doge himſelf; but it was held to 
be no good Proof, for it ought to be by a Jury. 3 Bulſt. 56. Glemban verſus Brown. 6 
Rep. 20. in Gregory's Caſe. 5. P. Moor 113. contra per Manwood. | 
2. But where the Defendant was bound to pay the Plaintiff ten Pounds within ten 
1 Days after his Return from Feruſalem, he proving that the had been there; in this Caſe 
it was adjudged, that the Plaintiff need not make any Proof before he brings his Action; 
for it could not be done by Fury in ſo ſhort a Time as ten Days after his Return; for 
where no particular Form of Proof is directed, or how it ſhall be made, there the Plain- 
tiff may bring his Action, and aver that the Thing was done, and the Defendant may 
take Iſſue that it was not done, and then the Plaintiff muſt prove the doing it. 1 Brownl. 
' 57. Sturgis verſus Dean. 1 Brownl. 33. S. P. Paſch. 14 Fac. Cro. Eliz. 205. 2 Cro. 232. 
K | Te | 


three Months after due Proof made, either by the Confeſſion of the Apprentice, or other- 

wiſe, for any Wares or Goods that he ſhall waſte during his Apprenticeſhip, Sc. in an 

Action of Debt brought on this Bond, the Defendant pleaded that the Plaintiff had not 

proved that the Apprentice had waſted any of his Goods before this Action brought; the 
Plaintiff replied, that the Apprentice, 22 had waſted four Hundred Pounds Value of his 
Goods, and that by a Writing under his Hand he had confeſſed the ſame, &c. and upon 

Demurrer it was objected, that the Confeſſion ought.to have been upon an Action at Law 
2 brought againſt the Apprentice, or that the Proof ought to have been upon a Trial at 
l Law, becauſe the Law regards no other Proof, but that which is on Record; but ad- 
> judged, and affirmed in Error in the Exchequer-Chamber, that though generally Proof 


5 The Condition of a Bond was to pay all ſuch Money, or make Satisfaction within 


much within fix Months after his Return from Venice, and proving it, 


1 Roll. 


261. 

2 Roll. 
Rep. 40. 
Lee ver. 
Finch. S. 
P. a 


r ” \ſhall be intended to be made at a Trial by the Jury, yet in this Caſe it being referred to 
0 the Confeſſion of the Party, tis ſufficient if he confeſs it under his Hand, which Con- 
e feſſion ſhall not be binding to the Obligee, but prima facie it ſhall be a good Proof. 
2. 2 Cro. 38 1. Gold verſus Death. Hob. 92. S. C. Antea Notice. (A) 14. S. C. Moor 845. S. C. 
e . 888. S. C. 1 
= 4. Debt was brought upon a Bond, with the like Condition as that beforementioned; 
- the Defendant pleaded that 20 Proof was made by the Confeſſion of the Apprentice, or 
otherwiſe, that he had imbezi/ed any Goods; the Plaintiff replied, that ſuch a Day Proof 
> «vas made, and that on the ſame Day the Plaintiff gave Notice thereof to the Defendant, 
3 but he had not made Satisfaction; and upon Demurrer to this Replication, the Defen- 
; dant had Judgment, becauſe the Condition of the Bond, being that if the Apprentice 
imbezil the Goods, Oc. and it be ſufficiently proved, tis not ſufficient for the Plaintiff 
to ſay, that Proof was made, but he ought to alledge in facto, that the Apprentice did 
. imbezil, &c. beſides he did not alledge how the Proof was made, for in Truth it ought to 
be made in this Action, becauſe the Defendant had three Months Time to make Satisfac- 
tion after Proof made, and Notice given thereof. 2 Cro. 488. Leigh verſus Fidges. Hob. 
217. Crookhay verſus Woodward. S. P. 1 Bulſt. 40. F. C. 3 
f 5. The Plaintiff and Defendant diſcourſing about a Wager, the Plaintiff ſaid it was 


% won by Deceit; the Defendant replied, give me a Shilling, and if you can prove that it 
3 was won by me, by Deceit, I will give you five Pounds for it; in an Action on the 
Y Caſe brought againſt the Defendant upon his Promiſe to pay the five Pounds, the Plain- 
tiff alledged in facto, that he had got the Wager by Deceit; and it was adjudged, that 
be HE not make any other Proof of it, but in this Action. 3 Bulſt. 56. Cragg verſus 
1 E | 
7 6. The Maſters and Clothworkers of Ipſwich, brought Debt upon a By-law, which 
= was, that no Perſon ſhould exerciſe the Art of a Clothworker, or Taylor, within the 

ſaid Town, unleſs he made Proof before them, or any two of them, that he had been Ap- 

prentice to the Trade for ſeven Years; it was adjudged, that this Proof could not be 

upon Oath, becauſe the Corporation had not Power to adminiſter an Oath ; and if ſo, 
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A 1 
: Pet 1 ͤͤ!— INY AURCI: NI TIE Y 


1 Lev. 
191. 8. C. 


1 Vent. 
33. 8. C. 


the Conſideration is to prove a Thing generally, it muſt be 


4 


then the Proof muſt be by his Indentures of Apprenticeſhip, and Witneſſes; and probably 


the Corporation may not allow ſuch Proof, and there the Party can have no Remedy 


againſt the Corporation, but an Action at Law, and in the mean Time he muſt loſe his 


Trade, which is his Maintenance; for which Reaſon the By-law was held void. Gods, 


* 


253. Ipſwich Clothworkers Caſe. 


7. Where a Prohibition was granted upon a Suggeſtion of a Modus, and afterwards this 


Suggeſtion being not proved in fix Months, a Conſultation was thereupon granted, the 
Party ſhall never afterwards have another Prohibition in the ſame Cauſe. Moor 917. Bigg's 
Caſe. | 8 | 1 

8. Upon a Suggeſtion of a modus Decimandi, the Parties were at Iſſue, and the Witneſ- 
ſes proved that for a long Time, they had heard ſay the Occupiers of the Farm, Ec. 
had uſed to pay Yearly to the Parſon three Shillings for all Tithes, Oc. adjudged, that 


this Proof by Hear-ſay was ſufficient to maintain the Suggeſtion within the Statute 2 Ed. 6. 


Noy 44. Webb verſus Pet. FT 1 

9. Aſſumpſit, in which the Plaintiff declared, that in Conſideration he would deliver to 
the Defendant his Cattle which were then in the Pound, he promiſed, that if he did not 
make it appear at the next Court held for the Manor of, c. that he had a Right of Com- 
mon in ſuch a Place in Widmore, he would pay the Plaintiff ten Shillings; and the Plain- 
tiff averred he had not proved, Sc. The Defendant pleaded that V. R. was Steward of 
the Court, and that he, (the Defendant) was there ready to make it appear, and the 
Steward refuſed, Oc. and upon a Demurrer, this was adjudged an ill Plea; for where 

ion ch as the Law requires, and 
that is by Jury; but where the Proof is modified by the Agreement of the Parties, (viz.) 
that it ſhall be in ſuch a Manner, or before ſuch a Perſon, that Modification muſt be ob- 
ſerved. . Sid. 313. Butcher verſus Vale. See 5 Rep. 23. Lamb's Caſe. SEE SuUNT: O65 
10. On a Trial at Bar in Ejectment, where the Plaintiff's Title was as Adminiſtrator, 
he proved that Adminiſtration was granted to —Y the Act of the Court, without 
ſhewing it under Seal, and this was admitted to be good. 1 Lev. 101. Peaſly's Caſe. 

11. By the Statute, which prohibits the Carrying of a Gun, Sc. tis enacted, that the 
Conviction ſhall be upon Examination and Proof before a Juſtice, Oc. adjudged, this 
Proof was not intended by a Jury, but by Witneſſes. Sid. 419. . Ee 

12. Debt for two Hundred Pounds, upon Non-Performance of Articles, in which the 
Plaintiff ſet forth the Articles, Sc. and for the due Performance of all the Agreements, 
We bind our ſelves, (but did not ſay to whom) in two Hundred Pounds to be forfeited, 
upon due Proof of any Part of theſe Articles on either Side, but did not ſay upon due Proof 
of the Breach of the Articles; upon Demurrer to this Declaration, it was objected, that 


there ought to be ſome collateral Proof of a Breach of theſe Articles, and that the Proof 


ought not to be in the Action now brought; as to this Mftter the Law is, that where a 
Man is bound to prove a Thing generally, without referring to Time, Place or Perſon, as in the 


principal Caſe, there it muſt be by a Jury in the ſame Action; but where the Parties by 


any Agreement amongſt themſelves, allow another Manner of Proof, that ſhall prevail 
againſt the legal Conſtruction of the Word Proof, (viz.) by Fury. 2 Lutw. 436. Watts 
verſus Pitt. 

13. Debt on a Bond, dated 23 Aug. conditioned to pay ten Shillings, for every twenty 
Shillings, which the Plaintiff ſhall % ſufficient Proof make appear to be owing to him 
from J. K. and to pay one half of it on the 25h Day of November following. The De- 
fendant pleaded, that the Plaintiff did not make it appear that I. K. owed him any 
Money; the Plaintiff replied, that before the ſaid 25th Day of November, he and the 
ſaid I. K. accounted, who then acknowledged that he owed the Plaintiff three Hundred 
and ten Pounds; and upon Demurrer to this Replication, it was objected, that this was 
not a legal Proof of the Debt, for the Law knows no other Proof, but before a Jury in a 


judicial Way; but adjudged, that the Confeſſion, or Acknowledgment of IJ. K. was a 


ſufficient Proof, and that it would have' been ſo if the Action had been brought againſt 
I. K. himſelf. 1 Latw. 663. Ladd verſus Gerrard. | 


Property. 


Nꝛoperty. 


By unk Acts and Thin 95 'tis veſted, | Where it muſt be ſet forth in the Plead- 


or altered. (A) 
By what Acts 'tis not veſted, or altered. 


(B) 


ings; and where tis not well ſet forth. 


(C) 


4 r * — þ 4 3 2 * 2 


. | 
By what Acts and Things 'tts veſted, o2 altered. 


cutrix, delivered ſeveral Hogſheads of Wine to the Surety, that he might 
fatisfy her Husband's Debt; adjudged, that by this Delivery the Property 
of the Goods was altered, and the Surety might ſell them to pay the Debt. 2 Leon. 30. 
Clark's Caſe. - | 

2. If a Man delivers a Horſe or other Cattle, or Goods to another to keep, and he kill 
the Horſe, or ſpoil the Goods, an Action of Treſpaſs lies againſt him, becauſe by the 
killing, Ec. the Property is deſtroyed. 5 Rep. 13. Counteſs of Shrewsbury's Caſe. 

3. If a Man pawn Goods for Money lent, and afterwards a Judgment is obtained againſt 
him at the Suit of another Perſon, theſe Goods ſhall not be taken in Execution, until 
the Money is paid for which they were pawned ; becauſe the Property of the Goods is in 
him to whom they were pawned, and the Judgment-Creditor hath only an Intereſt in 
them. 3 Bulf. 17. in Waller and Hanger's Caſe. | 

4. If a Man hires an Horſe for a particular Time to ride ſuch a Journey, he hath a 
ſpecial Property in the Horſe during that Time againſt all Men, even againſt the Right 
Owner, againſt whom he may have an Action if he diſturbs him in the Poſſeſſion. Cro. 
Eliz. 236. Lea verſus Atkinſon. 

5. Caſe, Ec. in which the Plaintiff declared, that the Defendant pawned Goods to 
him, (the Plaintiff) upon Condition to be redeemed on a certain Day, which was not 
done ; and afterwards the Plaintiff told the Defendant that he, (the Plaintiff) would ſell 
the Goods; whereupon the Defendant promiſed, that if he, (the Plaintiff ) would for- 


bear for three Days, he would pay the Money and take the Goods; and the Plaintiff 


avers that he did forbear to ſell them for three Days, Oc. after a Verdict for the Plain- 
tiff, it was objected in Arreſt of Judgment, that here was no Conſideration, becauſe this 
Agreement did not alter the Property of the Goods, and veſt it in the Defendant ; ſed per 


N E became Surety for another, and had a Counterbond from him, to fave Godb. . 
the Surety harmleſs; the principal Creditor died, and his Wife being Exe- 210. S. C. 


1 Roll. 
Rep. 138. 


1 Brown), 
218. 8. C. 


cur', the Pawnee might ſell the Goods, and this Agreement is in Nature of Sale, for if * 8: 


the Defendant had paid the Money, he might have brought Detinue for the Goods. 
I Roll. Rep. 215. Capper verſus Dickinſon. | po 

6. In Trover, the Plaintiff's Title was under a Will, by which the perſonal Eſtate of 
the Teſtator was deviſed to her, the Probate whereof ſhe produced; the Defendant's 
Title was under a Deed of Gift, made by the 'Teſtator long before, Habendum to 'Truſtees 
for the Uſe of his Children; the Plaintiff admitted the Deed of Gift to be made of the 
ſame Goods as in the Will; but inſiſted that it was not good againſt Creditors ; that a 
Judgment was obtained againſt the Teſtator ſeven Years after the Deed of Gift; that b 
virtue of a Teftatum fi. fa. the Goods were taken in Execution, and ſold by the Sheriff, 
that the Teſtator's Steward redeemed them, and paid the Judgment-Creditor, and that 
the Teſtator gave Bond to his Steward for the Money, which he afterwards paid, and the 
Bond was cancelled; a Cop 
the Sheriff, and the Bond cancelled; ſo that by this Means he gained a new Property, and 


accordingly the Plaintiff, to whom the Goods were deviſed, had a Verdict. 4 Med. 51 
Lady Winchclſea verſus Lady Maidſtone. $$ 


D (B) By 


Caſe. (M) 


y of the Teſatum fi. fa. was produced, and the Bill of Sale by - 
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1 39. 8. G 
Godb. 
113. S. C. 


March 
12. S. C. 


1 And. 


344. 
Poph. 84. 
S. = 


1 Leon, 
225. 8. ©, 


Owen 27. Gibbs verſus Baſill. 


Car. 390. Liſter verſus Hone. See 7 Rep. 17. Caſe of Swans, tis otherwiſe in 


they are put to Sale. 


W.-K 
By what Acts tis not veſted, oz altered. See Tender. (A) 8. 


N Agreement was made for certain Cattle, but not in a Market, and five Shill- 

ings were r in Earneſt to bind the Bargain, but the Buyer was to have his 
Election to refuſe them in the Market, which happened on the next Day after the Agree- 
ment; the Cattle were ſtolen Goods, and the next Day in the open Market, the Buyer 
agreed to ſtand to his Bargain, and paid the Reſt of the Money for them, and they were 
duly tolled; adjudged, that by this Sale the Property was not altered, becauſe it ſhall re- 
late to the firſt Agreement, which was made out of the Market. Paſch. 1 Mar. Dyer 99. 
and * 9 Fac. Frogmere's Caſe. 

2. The Owner of a Coppice granted to another two Hundred Cord of Wood, to be 
taken by the Aſ/ignment of the Grantor, but before any ſuch Aſſignment made, he granted 
it over to another ; adjudged, that this ſecond Grant was void, becauſe no Property was 
veſted in him before the Aſſignment made; for if he had died before that Time, the Exe- 
cutors ſhould not have it. Mich. 40 Eliz. Goldsb. 11. | 

3. The Teſtator deviſed a Flock of Sheep to his Daughter, and made his Wife Execu- 
trix, and died; the Widow married B. B. who made a Leaſe of a Farm, and the Sheep 
for eleven Years, Cc. and afterwards the Daughter being married, he granted them to 
her Husband after the 'Term ſhould be expired, but after the Expiration thereof, he ſold 
them to another Man; adjudged, that the Sale was void, becauſe B. B. had neither a 
pores or ſpecial Property in the Sheep; for if a Man makes a Leaſe of Sheep for 

ears, tis true, ſomething remains in the Leſſor, but it cannot be ſaid to be any Pro- 
perty, but only a Paſſibility of a Property, which cannot be granted over. 1 Leon. 42. 
Wood verſus Foſter. 

4. Trover, &c. for a Ramiſh Hawk, upon not guilty pleaded, the Plaintiff had a Ver- 
dict; but it was moved in Arreſt of Judgment, that the Declaration was not good, be- 
cauſe the Plaintiff had declared for a Ramiſh Hawk, which is ſuch a Hawk that lives 


inter Ramos, and by Conſequence feræ Nature, and then if it flies away, and hath not 


animum revertendi, occupanti conceditur, which is the Defendant's Caſe; and therefore the 
Plaintiff ſhould have ſhewed that the Hawk was reclaimed, and ſo it was adjudged. Cro. 
ITreipaſs, for 

there the Plaintiff may declare on his Poſſeſſion. Cro. Car. 13. Vincent verſus Liſney. 
5. Adjudged, that if Plate is ſtole, and ſold openly in a Scrivener's Shop upon a Mar- 


ket-Day, the Property is not altered by the Sale, becauſe that Place is not a Market 


overt for Plate ; but if the Sale had been in a Goldſmith's Shop, *tis otherwiſe ; for every 
Shop in London is a Market overt, - for ſuch Things as are proper to the Trade, where 
5 Rep. 83. Caſe of Market overt. 
6. A Thief ſtole a Horſe and ſold him in open Market, not by his own Name, but in 
the Name of another, which Name was entered in the Toll-Book; adjudged, that the 
Property was not altered by this Sale, becauſe the Statute 2 & 3 Mar. cap. J. provides, 
that the Property of ſtolen Goods ſhall not be altered, unleſs the Name and Sirname of 
the Seller is entered in the Toll-Book; and it was the Opinion of the Court, that the 
Property is not altered, unleſs the Horſe had been walked in the Market for an Hour. 
7. Where a Man delivers Goods to another to keep ſafely, and they are afterwards 
ſtolen, he ſhall anſwer for them in an Action of Detinue, becauſe when they were deli- 


vered to him, he undertook to keep them ſafely, and therefore he ought to keep them ſo 


tered by the Sale in the Marker. 


at his Peril, though he hath no Reward for keeping them; but if he had taken the 
Goods to keep as his own, and they are afterwards ſtolen, he ſhall not be chargeable for 
them ; the ſame Law if they are pawned to him, becauſe he hath a qualified Property in 
them. 4 Rep. 83. Southcot's Caſe. 

8. Adjudged, that if a Man deliver Goods to another to keep for a certain 'Time, and 
then to re-deliver them to the Owner, and if he to whom they were delivered doth ſell 
them in an open Market, before the Day appointed for his Re-delivery, the Owner may 
ſeize them wherever he finds them, becauſe the Property was always in him, and not al- 
Mich. / Fac. Godbolt 160. | 2 E 

9. An Inn-keeper may detain a Horſe *till he is paid for his Meat, but he cannot ſell 
him; for the Sale is only good by the Cuſtom of London. 1 Vent. 7x. Telv. 67. S. P. 2 
Brownl. 215. Moor 877. S. P. 

' 10. In Replevin, the Value of the Goods taken was one Pound, and the Bailiff took 


three Pounds ten Shillings in Pawn, the Party brought an Action againſt him upon the 


Statute of Y/eſtm. 2. and adjudged that the Action would lie, for he ought to have taken 


Sureties. I Tones 378. 


11. Upon 


1 
17 


8 

= 3 
4 
2 
FL 

. 
2X 

b 3 
2 
Fe 

« > 


7 97 
4: 
XY 
"= 
22 

2 

8 
8 


3 
n 


4 a» 


. 6 —— - « . mn - -- 
: - LET] - — „ 4 is) . ” . 1 
* FY 


1 8 3 1 — n $2... 4h 
Ts —— 
. « * * 
eee Aue 


hp 50 Property. 1 5 19 


3 es 


— 
5 * 


11. Upon a Point referred at niſi prius, the Caſe was, 7. P. having a Note of one 5 Mod. 


* 


Hundred Pounds on a Goldſmith, went to his Shop to receive it, and preſently after- 398. 
wards one Daly came into the Shop to pay Money to the Goldſmith, who ordered 7. P. 
to receive it, which he did, and put fifty Pounds into his Bag, and laid it down by him, 
and whilſt he was telling the other fifty Pounds, the Bag and Money were ſtole; and then 
J. P. brought an Action of Trover againſt the Goldſmith, for the Note which he deli- 
l. FF vered to him, pretending that the 1 of the fifty Pounds remained ſtill in the Gold- 
is ſſmith, though it was put into the Plaintiff 's Bag, becauſe it was ſubject to be re-told by 
e- the Goldſmith; but adjudged, that by putting it into his Bag, he had appropriated it to 
XX himſelf, and might bring Trover both for Bag and Money. 2 Salk. 507. Carter verſus 
re Gheppard. 


e- 3 12. Treſpaſs for breaking his Cloſe, and hunting there, and for killing, taking and 5 Mod; 

9. carrying away centum cuniculos ſuos; upon not guilty pleaded, the Plaintiff had a Verdict 373. 
and intire Damages, and it was moved in Arreſt of Judgment, that the Plaintiff could 

be bave no Property in theſe Conies, becauſe they are feræ Nature ; tis true, if he had a 

ed Warren, then the Action might have been maintained Quare warrenam fregit & cuniculos 

a8 ſſuos cepit; but adjudged, that a Warren is no more than a Franchiſe to keep the Conies, 

e- and the Owner of the Warren hath no more a Property in them, than any other Man 
wehen they are on his Lands; and it was held, that if a Man ſtarts a Hare in my Ground, 

"I and kill her there, the Hare is mine; but if he hunt her into the Ground of another 


ep ” Perſon, and kill her there, tis the Hunter's Hare. 2 Salk. 556. Sutton verſus Moody. 


bo 4 13. Leſſee for Years made an Under-leaſe to V. R. who was a Soap-boiler, and he for 
d the Conveniency of carrying on his Trade, ſet up Fats, Coppers, Tables and Partitions, 
8 and paved the Yard; and afterwards there being a Judgment in Debt againſt him, the 
dr ö5heriff took up all theſe Things by virtue of a f. fa. and left the Houſe in a ruinous Con- 
"Hh dition; whereupon the firſt Leſſee brought a ſpecial Action on the Caſe againſt him, and 
12. * againſt thoſe who bought, for the Damage done to the Houſe; adjudged, that during the 
= Term the Soap-boiler might, by the Common Law, without any Cuſtom, remove and take 
= away the Fats, Ec. for the ſetting them up was in Favour of Trade, and to encourage In- 
PAY = duſftry; but after the Term they are not removable, becauſe they are then a Gift in Law 
es = to him in the Reverſion; that there is a Difference between what a Man doth to carry 
We on his Trade, and what he doth to complete a Houſe by putting up marble Hearths, Ec. 
he for the one is removable, the other not, and by Conſequence the Sheriff may take 
10, them in Execution; *tis true, where there is Tenant for Years, without Impeachment of 
for Waſte, the Sheriff cannot cut down and ſell, though the 'Tenant might, becauſe in ſuch 
> Caſe, the Tenant hath __ a Power, without any Intereſt or Property ; but in the prin- 
1 > Ccipal Caſe, the Under-leſſee hath an Intereſt, as well as a Power, as Tenant for Years 


det hath in ſtanding Corn, in which Caſe the Sheriff may cut down and ſell. x Salk. 368. 


ry EH Pool's Caſe. 

ere 1 

1 ; | (C) 

in | | 

2  Chere it muſt be ſet koꝛth in the Pleadings; and where tis not well let 
> kozth. See Act. Cafe. (r) 

the 1 Reſpaſs for breaking his Cloſe, called the Market-place, and erecting a Stall there, 
ur. the Defendant juſtified by virtue of a Cuſtom of the Manor of H. for all Te- 
TR nants to ſet up Stalls there zo ſell their Goods, and that he being a Tenant, Ec. and a 
I Butcher ſet up a Stall there to ſel Fleſh; and upon a Demurrer to this Plea, it was ad- 
- 0 > Judged ill, becauſe not within the Cuſtom, for that was to ſet up a Stall to ſell their 
VA Foods, and the Plea is, that he ſet up a Stall to ſell Fleſh, without ſaying his Fleſh, and it 
: may be the Fleſh of a Stranger. 3 Lev. 190. Chafin verſus Bettsworth. See Burſer verſus 
21 1 Martin. S. P. | | | 

m 2. In Treſpaſs for taking two Does ipſus the Plaintiff in a certain Cloſe called the Park, 
10 3 the Defendant demurred generally, and had Judgment, for that the Plaintiff ſet forth 
= 1 that they were his Does, and no Man can have a Property in Deer, unleſs they are re- 
. 2 claimed and tame, though in a Park; but here it doth not appear they were in a Park, but 
x 7 in a Cloſe. 3 Lev. 227. Mallock verſus Eaſtly. See j Rep. 17. b. 


$ 3. The Defendants were indicted, for that they at ſuch a Place in the County of &. 

5 i & Armis, in the Pond of M. R. illicite & injnſte piſcerunt cum retibus, and ſo man 
Carps de bonis & catallis of the ſaid W. R. did take and carry away; it was objected, 
that the Word Piſcerunt was inſenſible, and that Fiſh in a Pond could not be called bona 
& catalla of any one; but adjudged, that when Fiſh are in a cloſe Pond, they may be called 


Piſces ſuos, becauſe the Property ratione loci cannot be loſt, for they cannot ſwim away; * 1 


61 in ſeparali piſcaria, ſor taking piſces ſuos ; adjudged, «bell in Arreſt of Fudgment. W. Jones 440. March 48, Greenhill's Caſe» 
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but yet he cannot call them bona & catalla, unleſs they are in Trunks, and for that Rea- 

ſon the Indictment is ill, but they would not quaſh it on Motion, but ordered him to 

plead or demur to it. Mod. Caſes 183. The Queen verſus Steer. 1 | 
4. "Treſpaſs, for that with Force, Oc. Jiberam Piſcariam he did break and enter, and 
one Hundred Trouts ipfius querentis, out of the ſaid Fiſhery, did take and carry away; 
upon not guilty pleaded, the Plaintiff had a Verdict, and it was objected in Arreſt of 
Judgment, that the Declaration was ill, becauſe the Plaintiff had not ſuch a Property in 
tibera piſcaria, as to call the Fiſh his own, and for this Reaſon the Judgment was arreſted. 
3 Mod. 97. Upton verſus Dau in. l . 


Pzotection. 
e 
What it is, and where it lies. 


HIS is an Immunity given by the King to a certain Perſon, to free him from 
Suits at Law for a certain Time, and for ſome reaſonable Cauſe, and *tis a 
Branch of his Prerogative ſo to do; there are two Sorts of theſe Protections, 
one is cum clauſula volumus, and of that Protection there are three Particulars, 
one is called quia pro fecturus, and is for him who is going beyond Sea in the King's Ser- 

vice; another is quia moraturus, which is for him who is already abroad in the King's Ser- 

vice, as an Ambaſſador, &%c. another is for the King's Debtor, that he be not ſued till the 

King's Debt is ſatisfied: There is alſo another Protection, cum clauſula nolumus, &c. 

which is granted to a Spiritual Company for their Immunity, that their Cattle be not 

taken by the Officers of the King; it may likewiſe be granted to a ſpiritual Perſon ſingle, 
or to a temporal Perſon. Reg. of Writs, fo. 23. — 

2. One who was in Execution in the Fleet, at the Suit of a common Perſon, was 
thought a fit Man to ſerve the Queen in her Wars, and the Court was moved that 
he might be diſcharged by a Protection quia moraturus, &c. 1 F eater cuftodia ; but 
adjudged that he ſhould not, and that if the Warden of the Fleet ſhould ſuffer him, at 
the Command of the King, to go into his Service, with a Tipſtaff to attend him, it 
7 4 not excuſe him to the Party, at whoſe Suit he is in Execution. Trin. 5 Mar. Dyer 
162. | fo 
3. Debt upon Bond, the Defendant caſt a Protection, upon which the Plaintiff demur- 
red; it was objected, that this Protection was not good, becauſe as ſoon as the Defen- 
dant was arreſted, he gave Bail to the Action; and one who is out upon Bail, is ſuppoſed 
to be ſtill in Priſon, and when the Plaintiff declares againſt him, it muſt be in cuſtodia 
Mareſchalli, &c. and then the Protection quia moraturus, &c. is contrary to the Record; 
beſides, the Words of the Protection are, that the Defendant is imployed in ob/equio noſtro, 
which is not any Cauſe of Protection; for it ſhould be i negotio noſtro, for the Defence 
of the Realm. Mich. 31 Eliz. 1 Leon. 185. Osborn verſus Kirton. 

4 Upon an Habeas Corpus to the Marſhall of the King's Bench, he returned, Qyod Domina 
Regina per literas ſuas patentes ſuſcepit W. R. in Protectionem ſuam ; and farther by the 
Mid Letters Patents voluit, that if any Perſon ſhould arreſt him, or cauſe him to be ar- 
Teſted, that then the ſaid Marſhal of her Houſe, or his Deputy, might arreſt ſuch a 
Perſon, and detain him in Priſon, until he ſhould anſwer for the Contempt before the 
Privy Council; and that one M. M. cauſed the ſaid V. R. to be arreſted, &9c. where- 
upon the Marſhal arreſted the ſaid M. M. and had him in his Cuſtody, E3c. but upon his 
Return, the ſaid M. M. was diſcharged, and afterwards he was arreſted again, upon 
which an Attachment was granted againſt him who arreſted him ; the Book tells us, out 
of which Caſe obſerve, that the Queen's Protection was not allowed. Mich. 30 Elix. 1 
Leon. ho. Searle's Caſe. * | 

5. One who was taken upon a Capias utlegatum, after Judgment, was brought to the 
Bar, and though he had a Protection, the Court was moved that he might be charged in 
Execution ; and on the orher Side, it was inſiſted that he might be diſcharged by the Pro- 
tection, but that was denied; tis true, the Capias utlegatum is at the King's Suit in the firſt 
Place, and but in the ſecond Degree for the Subject; and therefore the King may diſ- 
co it, but not by a Protection. Hill. 13 Tac. Hob. 115. Sir Tho. Sherly's Caſe. See 


6. Upon 


7 


Codb. 366. Baſſet verſus Murrey. 
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6. Upon a Capias uiligatum, the Sheriff returned that the Party who was arreſted, had 
a Protection from the Lord Srafford, who is a Lord of Parliament; but ad judged no good 
Return, for ſuch a Protection is not good againſt a Capias utlegatum, which is at the Suit 
of the King, therefore a Day was given to amend his Return. Mich. 19 Fac. Winch. 
Tye Seire facias to have Execution on a Judgment, the Defendant pleaded, that the 


King, Ockob. 7, in the ſecond Year of his Reign, took him into his Protection for a 


Lear, and granted that during that Time, he ſhould be free from all Manner of 
Plaints, except Dower, Quare Impedit, and placita coram Fuſticiiaris itinerantibus; adjudged, 
this was not a good Protection, becauſe it was after the ſcire facias brought, and before 
the Return, and a Protection pending a Suit is not to be allowed, though tis quia profec- 
turus, &c. beſides this Protection did not mention any particular Cauſe, as quia profectu- 
rus, Or quia moraturus, &c. and laſtly it falls within the Exception; for the King's Bench, 
in which Court this Action was brought, is greater than a Juſtice in Eyre. Hill. 3 Car. 

8. In Aſumpfit for Work done, and Proceſs to the Exigent, at the Return whereof a 
Protection was brought into Court, under the Great Seal, to ſtay the Outlary ; for that 
be, (the Defendant) 7s detained in our Wars in Flanders, to continue for one, if in our Ser- 
vice be ſhould ſo long remain, and continue beyond Sea; and therefore we will, that he be 
quieted from all Suits, Pleas, &c. except Pleas of Dower, unde nihil habet, Quare impedit, 
and Aſſiſe of novel Diſſeiſin and Attaint ; it was objected, that this Writ is not to be al- 
lowed, becauſe it was brought in upon the Exigent, which is the King's Suit ; but ad- 
judged allowable, though it had been otherwiſe, if it had been in upon the Capias utle- 
gatum. 3 Lev. 332. Barradale verſus Lord Cutts. See pl. 5. 


Pꝛoteſtation. See Jllues joined. (B) 6. 


Pꝛovilo. 


Where it makes a Condition, where not. | Where 'tis taken for an Explanation, 
(A) Qualification, or Limitation, and not 
Where ttis taken for a Grant, Cove- | for a Condition. (C) 
nant, Reſervation, or Exception, and 
not for a Condition. (B/ 


3 — 


** 


6 
Where it makes a Condition, where not. See Recovery. (A) 5. 


I. HE Word Proviſo is generally taken for a Condition, but it differs from it 
in ſeveral Reſpects; for a Condition is uſually created by the Grantor, or 
Leſſor, but a Proviſo by the Grantee, or Leſſee; there is likewiſe a Diffe- 
rence in placing the Proviſo, for if it immediately comes after the Haben- 


aum, and is created by the Words of the Leſſee, there it makes a Condition; but if crea- 


ted by the Words of the Leſſor, then 'tis not a Condition; as for Inſtance, if after the 
Habendum, the next Covenant is, that the Leſſee ſhall repair, provided always that the 
Leſſor ſhall find Timber ; this is not a Condition, no more it is, f it comes amongſt other 
Covenants after the Habendum, and is created by the Words of the Leſſee, as if the Leſſor 
covenants to ſcour the Ditches, Ec. Proviſo, that the Leſſee ſhall carry the Dung 
thereof to ſuch a Field; this is not a Condition to forfeit the Term for Non-performance, 
but in many Places *tis taken for a Covenant, ſometimes for an Exception, for a Reſerva- 
tron, and ſometimes for an Explanation, 8 or Limitation of a Sentence, or 
e 


7 that Part of the Deed to which it refers, and ſometimes for a Limitation of the 
tate, 


2. Where 
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2. Where a Proviſo is a Condition, it pe, to do the proper Office of a Condition, 

CC. e.) ro make the Eſtate conditional, and therefore in whatever Part of the.Deed tis 

A placed, it ſhall have Reference to the Eſtate, and ſhall be annexed to it, but ſhall not 
; i 0 8 - * . Aa 2 0 * 5 aon 1 44 * 333 Z 10 16 & 
make it void without Entry, as a Limitation will. 


» 


* + 


: 2 
8 


3. Therefore, if the Proviſo is not reſtrictive, tis rather a Limitation than a Condi- 


tion; as for Inſtance, if Lands are given to B. B. in Tail, Proviſo, that if he die with- 
out Iſſue, that in ſuch Caſe, the Donor and his Heirs may enter; this is not a Condi- 
tion, becauſe the Donee is not reſtrained from doing any Act; or if it had been Proviſo, 
that if the Donee commit Waſte, then the Donor might enter, this is not a Condition, 
becauſe it gives him nothing, but what the Law gave him before; ſo where there was a 
Leaſe of a Farm to Husband and Wife for their Lives, Remainder to their Son B. B. 
Proviſo ſi ipſe inhabitaret & reſideus EG on the ſaid Farm, with divers Remainders 
over, Sc. adjudged, becauſe this Proviſo was not compulſary, but left the Son at Liber 
Fr live + vil if he pleaſed, therefore it was no Condition. Plow. Com. 21. Colebirſt ver- 
us Bejnſhin. | & RE. 5 8 

2 And. 4. The Father covenanted to ſtand ſeiſed, Gc. to the Uſe of himſelf for Life, Re- 


* mainder to the Uſe of ſeveral of his Sons in Tail Male; Proviſo, that if they, or either 
C. of their Heirs Male ſhould attempt any Act, by which the Limitation of the Land, or 


Moor 
50 1. 8. 6 
any Eſtate-Tail ſhould be undone, barred, or diſcontinued, that then the Uſe, as to him ſo 


attempting ſhould ceaſe, as if he was naturally dead ; the eldeſt Son ſuffered a Recovery, 

and his Brother entered ; adjudged, that this Proviſo to make an Eſtate ceaſe, limited to 
* Sec Con- one and the Heirs Males of his Body, as if he was naturally dead, is & void, becauſe the 
dition. (H) Eſtate-Tail is not determined by the Death of the Tenant in Tail, but by his dying with- 
2. ULes(E) out Iſſue Male. 18 Eliz. Dyer 351. 1 Rep. 83. Corbatt's Caſe. Remainder (F) 9. Fermyn 
3-5 P. verſus + Arſcott. S. P. 4 Leon. 83. S. C. | 


+ Moor | 
364. S.C. 1 And. 116. S. C. And. 7. 8 C. 1 Rep. 85. S. P. 


5. The Teſtator made another his Executor, provided he did not adminiſter his Eſtate; 


adjudged this Proviſo is void for Repugnancy, becauſe where an Executor is appointed, 
the Limitations of his Power are void, if they reſtrain that Authority which he hath as 
Executor, and which as ſuch is given to him by Law, for where the Intent of the Te- 
ſtator doth not agree with the Law, it ſhall be void; as if a Man deviſe Lands to A. R. 
in Fre, and if he dies without Heirs, then that the ſame ſhould remain to M. W. aud his 
Heirs; this Remainder is void for the Repugnancy, becauſe tis a Rule in Law, that one 
Fee-ſimple cannot depend on another. 29 H. 8. Dyer 3. 
Poph. 11. 6. There was a Grant of the Office of Lieutenant of a Foreſt to the Grantee, and the 
» = 1.,o, Heirs Males of his Body, provided always, and the ſaid Grantee did & covenant with the 
S. C. Cro, Grantor, that it ſhould be lawful for him, his Heirs and Aſſigns, to have and take the 
Eliz.384, Game; provided alſo, and the ſaid Grantee did f covenant with the Grantor, that nei- 
360. ther the ſaid Grantee, nor his Heirs, ſhall cut down any Timber-Trees; adjudged, that 


de, though this laſt Provi ſo was coupled with an expreſs Covenant of the Grantee, and im- 
mediately followed it, and was intermixed with other Covenants, and not created by the 


Promiſe. 
S Po- 
fog. (B) Words of the Grantor, yet it made a Condition. Go/ds. 130. The Earl of Pembroke ver- 


3 8. . ſus Sir M. Barkley. Poph. 116. S. C. Moor 106. S. C. See 2 Rep. 71. b. See pl. J. 
ee pl. | | 


14. S. P. + Grant and Promiſe. 2 And. 20. 1 
And. 7. Leaſe of Lands for Years, c. provided always, and it is farther covenanted, that 
+ lo the Leſſee ſhall not aſſign his Term to any other, except to the Leſſor, paying as much 


705. Cro. : p , Ay” : 
Eliz. 385. Performance; for the Word Proviſo always implies a Condition, if there are no ſubſe- 


quent Words to change it into a Covenant. Cro. Eliz. 242. Simpſon verſus Titterell. 


2000.09: 8. The Lord of a Manor, to which an Advowſon was appendant, granted the ſame 
471. with the Appertenances to B. B. and his Heirs; and in the Deed there was a Proviſo, 


Gould. that the Grantor ſhould have the Advowſon for his Life, and if the Church ſhould not 

* be then void, that in ſuch Caſe his Executors ſhould have one Turn; adjudged, that the 
Law hath not appointed any proper Place in a Deed to inſert a Proviſo, but that when 
it doth not depend on any other Sentence, but ſtands originally by it ſelf, and when *tis 
created by the Words of the Grantor, &c. and is reſtrictive, or compulſary, to enforce the 
Grantee to do ſome Act; in ſuch Caſe the Word Proviſo makes a Condition, though *tis 
intermixt amongſt other Covenants, and doth not immediately follow the Habendum. 20 
Rep. 40. Lord Cromwell's Caſe. pl. 13. S. C. 

9. The Father made à Feoffment to the Uſe of himſelf for Life, Remainder to his 
eldeſt Son, and to the Heirs Males of his Body, Remainder over; Proviſo, that if his 
eldeſt Son attempt to ſuffer a Recovery, or levy a Fine, then his Eſtate ſhall ceaſe, as if he 
was naturally dead ; the eldeſt Son had Iflue, and attempted to alien; adjudged, that 1 

3 Proviſo 


as another; adjudged, this Proviſo made a Condition, and defeated the Eſtate for Non- 


2 2 
1 


-, 
IH 1 


1 
1 
e 


One 
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and his Executors. 1 And. 19. Gravenor verſus Parker. 


11. The Caſe upon the Pleadings was, Sir Richard Lee levied a Fine of ſeveral Manors 
and Lands, and declared the Uſes thereof to himſelf in Tail; and after his Death, with- 
out Iſſue, to the Uſe of ſuch Perſon and Perſons, as by his laſt Will he ſhould appoint, 
with ſeveral Remainders over ; Proviſo, that if he ſhall be minded to alter or determine 
of the ſaid Uſes, to the Intent to {ſell or alien any Part or Parcel of the Premiſſes, and 
ſhall declare ſuch his Intent in Writing, under his Hand and Seal, that then as to ſuch 
Part, it ſhall be to the Uſe of himſelf and his Heirs. Afterwards Sir Richard Lee, did in 
Writing declare his Intention to alter the Uſes as to Part; and by another Deed in Wri- 
ting, he declared his Intention to alter the Uſes of the Manor of Lees Langley, being an- 
other Part of the Lands contained in the Fine, and to alien the ſame; and by another 
Deed, he declared his Intention to alter the Whole; the Queſtion was, whether after he 
had declared his Intention to alter Part, (purſuant to this Proviſo) he could alter any 
other Part or the Whole ; it was inſiſted, that having executed that Power which he had 
to alter the Uſes of Part, he could not alter the Uſes of any other Part, becauſe he had 
made his Election to alter only that Part; ſed per Curiam, it was the Intention of Sir 
Richard Lee to alter the Uſes of any Part, as he ſhould think fit ; and the Manor of 
Lees Langley was only Part; and fo it conſiſts with the very Words of this Proviſo. 
1 And. 67. Sir Richard Lee's Caſe. | | ” 

12. In Replevin, the Caſe upon the Pleadings was, a Leaſe was made by the Arch- 
biſhop of Jork, &c. of a Field, Ec. under the yearly Rent of twenty Shillings, (7z.) 
for the ſaid Field forty Shillings ; for another Field forrty Shillings ; and ſo of ſeveral 
other Parcels : Proviſo, that in the Vacancy of the Archbiſhoprick, the Rent ſhall be 
paid to the Chapter ; adjudged, that this Proviſo was a Condition, for it was annexed to 
the Reſervation of the Rent ; and though it did not go to the Payment of the Rent, but 
only to the manner of Payment, (viz.) to the Dean and Chapter, Esc. it might have 
been otherwiſe, if the Proviſo had been annexed to ſome Exception, or to ſome ſpecial 
Covenant; for in ſuch Caſes, tis ſometimes a Declaration, ſometimes an Explanation, 
and ſometimes a Reſtriction of that Thing, to which it is annexed, and not a Condition 
to the whole Eſtate. Moor 51. Eire's Caſe. 

13. In a Hare Impedit, the Caſe unon the Pleadings was thus, f. John Blunt being Te- 
nant in Tail of a Manor, to which there was an Advowſon appendant, bargained and 


ſold the ſame to one Andrews rendring Rent, and covenanted to make a farther Aſſu- 


rance, by levying a Fine, Ec. Proviſo, that the Bargainee ſhall regrant the Advowſon to 
him, that he may preſent during his Life ; and if he ſhould die before any Avoidance, 
then the Bargainee ſhquld grant the next Preſentation to the Executors of Blunt, with a 
Covenant that all Aſſurances ſhould be to the Uſes of this Indenture ; then the Bargainor 
and Bargainee joined in a Fine to Parkyns, who render'd the Rent to the Bargainor in 
Tail, Sc. The Bargainee died without making any Regrant to the Bargainor, Ge. 

Queſtion was, whether this Proviſo was a Condition or not to the whole 
Grant, as it was placed in this Deed, and adjudged a Condition to the whole: Grant and 
Eſtate; tis true, where a Proviſo is annexed to an Exception in any Deed, there tis an 
Explanation ; where *tis added to an End of any Covenant, there it extends only to de- 
feat that Covenant; but where it ſtands ſingle by its ſelf, as in this Caſe, there tis a 
Condition to the whole Eſtate. Moor 105. Andrew's Caſe. 2 Rep. S. C. Reported by the 
Name of the Lord Cromwells Caſe. Moor 471. S. C. 

14. In Ejectment, the Caſe was, that the Leſſor being ſeiſed in Fee of an Houſe and 
twenty Acres of Land, made a Leaſe for Years thereof rendring Rent, Proviſo that the 
Leſſee ſhall not parcel out any of the Lands from the Houſe ; adjudged that this Proviſo made 
a Condition; and that the Leſſee having made a Leaſe of the Houſe and ten Acres, Part of 
the twenty Acres, and reſerved the Reſidue to himſelf, was a Parcelling out the Houſe from 
the Land, though not from the whole Land. Moor 425. March verſus Curtis. Antea Ac- 
ceptance. (B) 12. S. COC. | | 

15. Leaſe of certain Rooms in Bear Alley, to the Leſſee for two Years rendring Rent, 
Se. Proviſo and upon Condition, that the Leſſee ſhall collect the Rents of the reſt of 
the Tenants mentioned in a Schedule, and pay the ſame within twenty Days, Ec. to the 
Leffor ; adjudged that this Proviſo was not a Covenant, but a Condition annexed to the 
Eſtate; and which determined it by Non-performance ; for it ſhall not be taken for a 
Covenant to enforce him to collect the Rents, becauſe it may happen to be impoſſible for 
him to collect them. Cro. Car. 91. Gerry verſus Reaſon. | 
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156. The Father being poſſeſſed” of Lands for a Term of Tears, aſſigned all his Right 


and Intereſt therein to his Daughter Heſter, her Executors, Adminiſtrators and Aſſigns, 


during the Reſidue of the Term; provided that if ſhe die before ſhe have Iſſue of ber Body 
laufully begotten, then the Aſſignment ſhall be void: And then he granted the Reſidue 


of the Term to his Daughter Diana, &c. afterwards Hefter aſſigned the Term to T. 5. 
and then married, and died without Iſſue. And Adminiſtration of the Goods of the Fa- 
ther was granted to Diana; the Queſtion was, whether ſhe or T. S. the Aſſignee of He- 
ſter her Siſter, had tlie better Title to this Term; and adjudged that Diana had the bet- 
ter Title; for this Proviſo being a Condition *tis broken, becauſe Hefter died without Iſ- 
ſue ; and in ſuch Caſe by the Proviſo, the Aſſignment to her is made void. V. Jones 


205. Goſhawke verſus Checkell. f 


17. In a ſpecial Verdict in Ejectment, the Caſe was, the Teſtator deviſed his Lands 
to T. P. and the Heirs Males of his Body; Proviſo, that if he attempt to alien, then his 
Eſtate ſhall ceaſe, and remain to another ; he made a Feoffment, and he in Remainder 
enter'd, and Judgment was given againſt him in the Grand Seffions in F/ales ; and upon 
Error brought that Judgment, was affirmed, becauſe this Provi/o is void; for Tenant in 
Tail cannot be reſtrained from an Attempt to alien, for non conſtat what ſhall be an At- 


tempt; and the Words of Reſtraint being expreſs, no other Condition ſhall be intend- 


ed than what the Will imports. 1 Vent. 321. Price verſus Winn. 
18. The Defendant in Conſideration of 400 J. lent unto him by the Plaintiff, granted 
his Lands to him for Ninety-nine Years, if T. S. ſhould ſo long live, proviſo if he pay 600. 
per Ann. Quarterly, during the Life of T. S. or 400 J. within two Years after his Death, 
then the Grant to be yoid ; and there was a Bond for Performance of Covenants, and 
in an Action of Debt brought on this Bond, the Breach aſſigned was, that 3o J. for half 
a Year was not paid at ſuch a Time; and upon a Demurrer, it was adjudged that here 
being no expreſs Covenant to pay the Money, there could be no Breach aſſigned upon 
this Proviſo. 2 Mod. 36. S1feild verſus Baskervill. 

19. Where a Proviſo goes by way of Defeaſance of a Covenant, it muſt be pleaded 
on the other Side; but *tis otherwiſe where it goes by way of Explanation, or Re- 


ſtriction of a Covenant, ſo adjudged. 2 Salk. 574. In Cleyton and Kinaſton's Caſe. 


(B) 


Where it is taken foz a Grant, Covenant. Reſervation oz Exception, 
| and not ko2 a Condition. 1 


1. [ Eaſe of an Houſe for Years rendring the Rent, the Leſſee covenanted to repair, 

provided always, and the Leſſor covenanted to find great Timber; here this Pro- 
viſo is not a Condition, but a Covenant; ſo where a Leaſe was made to B. B. for Life, 
provided that if the Leſſee die within ſixty Years, that his Executors ſhall have his Right 
until the ſixty Years are expired; adjudged this Proviſo was not a Condition, but a Co- 
venant. Dyer 150. Parkers verſus Gravener. Moor 480. S. P. 

2. The Archbiſhop of Tork made a Leaſe for Years of Lands in Batter ſea rendring Rent 
there, Proviſo, that when the ſaid Archbiſhoprick ſhall be void, the Rent ſhall be paid 
to the Chapter, ut in jure ſuo; the Rent was behind ſede Vacante, and the Bailiff of the 
Succeſſor entered and diſtrained ; it was adjudged, that this Proviſo was not a Condition, 
but rather an Exception ; becauſe it was not annexed to the Rent, but to the Vacancy 
of the See; beſides, tis impoſſible to make it a Condition, becauſe the Rent could not 
be paid to the Chapter, for they had no Reverſion. Paſch, 5 Eliz. Dyer 222 Ayer 
verſus Ormes. — 

3. Leaſe of a Farm, except the Wood; and the Leſſor covenanted that the Leſſee 
might take all Manner of Underwood; provided always, and the ſaid Leſſee covenanted, 
that he would not cut down any Timber-Trees ; adjudged in this Caſe, that the Covenant 
on the Leſſor was general, (viz.) that it might be lawful for the Leſſee to cut down any 
Underwood; and the Proviſo was but a Declaration what 'Trees he was not to have, 
becauſe it depended upon the Covenant of the Leſſor, though that was concerning Wood; 
and the Proviſo did not mention Hood but Trees; ſo that both being taken together, the 
Senſe is, that the Leſſee might cut down any Underwood, provided he did not cut down 
any manner of Timber-Trees ; and therefore this Proviſo did not make a Condition. Poph. 
117. Pepper verſus Henninghan. — 

4. In Articles of Agreement, it was covenanted between the Parties, that V. R. doth 
let the Lands for five Years, to begin at Michaelmas next; Proviſo, that the Leſſee ſhall 
pay to the ſaid W. R. during the ſaid Term, 1201. at the Feaſt of Michalmas and Lady- 
Day : And they farther covenanted, that a Leaſe ſhould be made according to the Effect 
of the Articles, before the Feaſt of All Saints following ; adjudged, that this was a good 


| Leaſe preſently, by Virtue of the Articles; and that though there are no ſpecial wR_ 
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| Rents yet. the Proviſo was a good Reſervation. ; Cro. Eliz. 486. Har- 
rington verſus J/iſe. Poſtea Rent. (E) 3. . C. Poſtea Reſervation, (A) 4. &. C. 
J. Bargain anc 


1. 
rr 


1 
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| Sale of Lands to . R. and his Heirs ; provided always, and it is co- 113 


venanted, gramed, and agreed, that it ſhall be lawful for L. R. (Who was no Party to the 147. See 


Deed) to dig in the Lands for Mines; adjudged, that this Proviſo made a Grant, and (A). P. 


not a Condition; for though a Proviſo, when it ſtands by it ſelf makes a Condition, yet 
when tis annexed to ſubſequent Words, as tis in this Cafe, (viz.) Proviſo, and tis co- 


wenanted, granted, &c. theſe Words ſhew the Signification of the Proviſo. Moor 174. 


Lord Huntingdon. verſus Lord Monntjoy. _- 


£ ” 


6. Leaſe was made to Stephen, Fahn, and William, Habendum for their three Lives, and for 


the Life of the Survivor; Proviſo, Sc. that during the Life of Stephen, neither * or 
William ſhall have any Benefit, Sc. Proviſo alſo, that during the Life of Fobn, the other 


Leſſee William ſhall have no Benefit of the. Lands, Ec. upon a ſpecial Verdict in Eject- 


bw 


ment, the Queſtion was, whether the Proviſo made the Eſtate enure, as in Remainder, 
one after another, or whether it was a . 

nant, and that the Leſſees took a joint Eſtate. Moor 267. Leverſage verſus Cuble. Poſtea 
Perdict. (C) 16, . 4 4 „ adage i be he - 

7. In Debt the Plaintiff declared on Articles, by which Clapham upon the Marriage 
of Moyle was to receive his Marriage-Portion, and to convey an Office to Moyle ; provided 
that Moyle out of the firſt Profits of the Office ſhould pay to Clapham 500 l. and ayerred 
that he had conveyed the Office, and that Moyie had received 5007. of the Profits, but 
had not paid it to the Plaintiff ; and upon Demurrer to the Declaration, adjudged, thar 
the Action lies upon this Proviſo ; for tis not a Condition or Defeaſance, but an Agree- 
ment to pay, Oc. 1 Lev. 155. Clapham verſus Moyle. CO. 


980 


Covenant; and adjudged a meer Cove- 


Where it is taken fo2 an Explanation, Qualification, oz Limitation, 


and not kor a Condition. See Condition. 


1. IF a Man hath two Manors, and both of them named Dale, and he makes a Leaſe 
Jof his Manor of Dale to B. B. for Years, Sc. provided that he ſhall have his Ma- 
nor of Dale in the Occupation of R. A. there the Proviſo is an Explanation of the for- 
mer Sentence. | 2 1 
2. So where a Leaſe was made to B. B. for Life, and the Leſſor covenanted and 
granted, Sc. that it ſhould be lawful for the Leſſee to take Fuel upon the Premiſſes, Pro- 


viſo that he did not cut any great Trees; adjudged, that if he do cut any ſuch Trees, 


he ſhall be puniſhed in Waſte ; but the Leſſor ſhall not re-enter, becauſe this Proviſo is 
not a Condition, but only a Declaration and Explanation of the Grant of the Leſſor. 
Mich. 14 Elix. 3 Leon. 16. 2 

3. Where the Proviſo depends on another Sentence, or hath Reference to any other 
Part of the Deed, it never makes a Condition, but rather an Exception; as Fir In- 
ſtance, a Biſhop made a Leaſe for Years rendring Rent; Provi/o, that when the See ſhall 
be vacant, the Rent ſhall be paid to the Chapter, ut in jure ſuo; the Rent was in Arrear 
ſede Vacante ; adjudged, this Proviſo would not be a Condition; for it was impoſſible to 
be performed, becauſe the Rent would not be paid to the Chapter ; for they had no Re- 
verſion ; therefore it muſt rather be an Exception; and thus underſtood ( viz.) rendring 
Rent to the Biſhop, except when the See is vacant, it ſhall be paid to the Chapter. Dyer 
222. Eyre verſus Ormes. SD 

4. The Leflee covenanted to pay the Rent to Cæſui que uſe, his Heirs and Aſſigns ; 
Proviſo, that if Ceftu3 que uſe did not make his Heir Male his Afſgnce, then he ſhould pay 
the Rent to the Feoffees, their Heirs and Aſſigns; Ceſtui que uſe died, and did not make his 
Heir Male his Aſſignee; adjudged, that this Proviſo was not a Condition which affected 
the Eſtate, but it was only an Abridgment of the Covenant of the Leſſee. Cro. Eliz. 

5. Leaſe to Thomas Lovett for Life, with ſeveral Remainders over; Proviſo, that the 
ſaid T homas may at any Time demiſe the Lands for any Number of Years, not exceed- 
ing Ninety-nine Years from the Time of making ſuch Leaſe, reſerving the antient Rent, 


during the Term; and that the Cogniſees in the Fine ſhall ſtand ſeiſed, &c. to the Uſe 


of ſuch Perſon, to whom ſuch Demiſe ſhall be made: Afterwards Thomas Lovett demiſed 
the Lands to T homas Jillett for ſixty Years, Sc. rendring yearly 3 J. to the ſaid Thomas 
Lovett ; and after his Deceaſe to ſuch Perſon who ſhould have the Reverſion or Remainder 


thereof; the SE was, whether this Reſervation makes that which is called Rent, 


a Sum in Groſs, and not a Rent; and ſo the Words Paying the Rent, ſhall be turned 
intoa Condition ; it was argued that it ſhould, and that the Rent is a Sum in Groſs, and 


not a Rent; and by Conſequence cannot enure as a Reſervation ; becauſe Lovett had only 
E an 


2 Leon, 
I 28, 

3 Leon. 
124. 

4 Leon. 
70. 
Moor 
707. S. C. 
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un Eſtate for Life, when he made the Leaſe; and as ſuch he might make a Leaſe re- 


os > 2 4 werent ayer e {4 ne 
IC ITY I ** 
* 


2 


ſerving Rent during his Life, but no longer; bur here the Reſervation extended further, 
(viz.) after his Death to Iſuch Perſon, who ſhould have the Reverſion or Remainder, 
which cannot be; becauſe after his Death, he in Remainder will take it as a Sum in 
Groſs; and ſince tis longer a Reſervation, it ſhall be taken as a Condition; ſed per Cu- 
riam, this is not a Payment upon Condition; for it was not the Intent of the Parties to 
make it ſo, but a Limitation, and ſubject to a' Diſtreſs upon Non- payment of the Rent. 
ß HOST eb bets | 1 
6. Debt upon Bond, for Performance of Covenants in a Deed; the Defendant plead- 


ed, that the Deed was a Feoffment, by which, for, and in Conſideration of 110 J. paid 


by the Plaintiff to the Defendant, hie the faid Defendant had conveyed certain Lands to the 


Plaintiff ; Provi/#,, that if the Defendant paid ſuch a Sum on ſuch a Day, that it might 
be lawful for him to re-enter; (in which Heed there was a Covenant to ſave the Plaintiff 


| harmleſs from all Incumbrances ; and alſo another Covenant that the Defendant would 


make any farther Aſſurance;) and then he pleaded, that he had performed all the Cove- 
nants, Articles and Agreements on his Part to be performed. The Plaintiff replied and 
aſſigned the Breach, that he did not pay the Money at the Day according to the Proviſo; 
and upon Demurrer, it was adjudged, that ſince there was no expreſs Covenant to pay 
the Money, this Proviſo was abſolutely for the Advantage of the Defendant, and made 
it at his Election, either to pay the Money, and have his Land again, or to loſe it by not 
paying the Money ; and therefore the Condition of this Bond did not extend to the Pro- 
vilo, but only to perform the other Covenants. 2 Cro. 281. Biſcoe verſus King. Antea 
Bonds. (B) 3. S. C. 01979103 e Ut 107 7 ONTO 5 

7. Sir Henry Sherrington had two Daughters, Grace and Olliſſe, the one married Mr. 
Mildmay, and the other Mr. Talbot; afterwards Mr. Mildmay and his Wife brought an 
Action on the Caſe againſt Srardiſh, the Defendant, ſetting forth, that he the ſaid Mild- 
nay was ſeiſed in Fee in the Right of his Wife, of the Manor of Leycock in Wiltſhire ; 
and that the Defendant maliciouſly publiſhed, that the ſame was aſſured to Mr. Talbot 
and his Wife for one Thouſand Years, &c. The Defendant juſtified ; for that Sir Henry 
Sherrington being ſeiſed of the Manor in Fee, covenanted to ſtand ſeiſed to the Uſe of 
himſelf for Life, Remainder of one Moiety thereof to his Daughter Grace in Tail, and 


of the other Moiety to his Daughter Oz/!ffe in Tail, Remainder to his own right Heirs :* 


Provided, that it ſhall be lawful for him for the better Payment of his Debts and Legacies, 
and for other good Conſiderations, to deviſe and diſpoſe the ſaid Manor for Life, Lives, or 
Years, Sc. that afterwards the ſaid Sir Henry deviſed the ſaid Manor to Mr. Talbot and 
his Wife for one Thouſand Years, Sc. And upon Demurrer to this Plea, it was adjudged, 
that this Proviſo did not give the Teſtator a ſufficient Authority to deviſe the Manor for 
one 'Thouſand Years, becauſe the Eſtate to which it was annexed is founded on Cove- 
nants, with valuable Conſiderations to raiſe Uſes. And Olliſſe, the Daughter of the Co- 
venantor, being advanced by the Covenant to ſtand ſeiſed in Conſideration of natural 
Affection, ſhe was not capable to have a Leaſe of one Thouſand Years, by Virtue of 
this Proviſo ; for that gave the Teſtator a Power to diſpoſe for Payment of his Debts, 


or for other good Conſiderations ; *tis true, ſuch a Power to make a' Leaſe might have 
been good, where the Eſtate had been actually executed by Fine, Recovery, &c. but 


not on a Covenant to ſtand ſeiſed ; or the Proviſo might have been good, if it extended 
to determine an Eſtate, but not to give another Eſtate to the Daughter, than what ſhe 
had before. Moor 144. Mildmay verſus Standiſh. 5 | | 

8. In Ejectment, the Caſe was, a Leaſe was made for Years rendring Rent at Mi- 
chaelmas and Lady-Day by equal Portions : Provi ſo, if the Rent be Arrear for one Month 
after either of thoſe Days, then the Leaſe 20 be void: The Queſtion was, whether this 
Proviſion was a Condition or Limitation ; for if it was a Condition, then the Leaſe is not de- 
termined without Entry ; adjudged, that it was a Limitation, though the Words were con- 


ditional ; becauſe where it appears by the Leaſe it ſelf, that it was the expreſs Agree- 


ment of the Parties, that the Leaſe ſhould be void upon Non-payment of the Rent ; 
there, though tis in conditional Words, it ſhall be a Limitation of the Eſtate, and make 


it void without Entry. Moor 291. Finch Sir. Moile verſus T; Brogmorton. See Colethirſt's 


Caſe. And Newes and Scholaſtica. verſus Lark 403. S. P. Ploud. 
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Publication, 
(A) 


Ok new Publications, and the Effects thereof in Wills, Soe Purchaſe 
9 after a Will made. 


I. Ublication is a Solemnity requiſite to the making a Will, by declaring it to be 
the laſt Will of the Teſtator, in the Preſence of ſuch a Number of Witneſſes; 
and ſometimes a Will which hath been made many Years, may be new pub- 
liſhed with Additions, and that makes it equivalent to a mew Writing of the Will 

it ſelf; but then the Words of the Teſtator in new publiſhing his Will, muſt be apt and 

proper, and not diſagree with the Words in the written Will, and ſo is Seed and Berrier's 

Caſe. Antea Averment. (C) 5 | 

2. Husband and Wife Jointenants in Fee, Anno 23 H. 8. ſuffered a Recovery to the Uſe 
of the Husband in Fee, and the next Year he deviſed his Lands to his Wife, Remainder 
over, and died; adjudged that this Devi/e was void, becauſe the Husband having only an 
Uſe, could not deviſe the Poſſeſſion, before the Statute, 2) H. 8. by which the Uſe was trans- 
ferred to the Poſſeſſion ; neither could he deviſe the Poſſeſſion, till the Statute 32 H. 8. was 
made, by which Men were enabled to deviſe their Lands in Poſſeſſion, both which Statutes 
were made ſince this Will; now though the Will was void for theſe Reaſons, yet it was 
adjudged, that if the Teſtator had new publiſhed it, after the Statute 32 H. 8. it had 
been a good Will. Dyer 143. Trevilian's Caſe. Antea Dower. (B) 1. S. C. | 

3. The Teſtator having four Daughters and ſeveral Sons, deviſed his Lands to . R. 
his youngeſt Son in Tail, with like Remainders in Tail to his other Sons ſucceſſively ; the 
youngeſt Son died in the Life-time of his Father, the Teſtator leaving Iſſue two Sons, and 
then he declared his Will to be, That the Sous of W. R. his youngeſt ſhould have the Lands 
deviſed to their Father, as they ſhould, if their Father had out-lived him; two Judges were 
of Opinion, that the Sons of this youngeſt Son ſhould take by Purchaſe, becauſe this new 
Publication, though not in Writing, makes it equivalent to a new Will. Cro. Elix. 
423. Fuller verſus Puller. 

4. The Chief Baron Fefferies was ſeiſed in Fee of the Manor of Maresfield in Suſſex, 
and of the Reverſion in Fee of certain Lands, called Grovelands, and deviſed the ſame to 
one Fefferies ; but afterwards upon bis Marriage with Mary, the Daughter of one Goring, 
he made a Feoffment of the Premiſſes to the Uſe of himſelf and his Wife, but it was not 
executed by Livery and Seiſin on the Lands, called Erovelands; and afterwards he inter- 
lined theſe Words in his Will, Mary my Wife, having before made Margery bis Daughter 
Executrix ; adjudged, that the Feoffment was a Revocation of the Will, but it was 
doubted whether the Interlineation was a new Publication; Serjeant Rolle tells us, it was 
not, becauſe it had no Manner of Reference to the Lands; neither did it ſhew his Intent, 
that it ſhould be his Will as}to his Lands, but only made his Wife Executrix, inſtead of 
his Daughter. Poph. 108. Mountague verſus Fefferies. Revocation. (E) 3. &. C. 
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Purchale. 


Of new Lands after the making "= Where the Heir ſhall be in by Purchaſe, 
Will. (A) and not by Deſcent. (B. | 


* * — FY 6——G—)ꝛ tt >. 0 nt at. Sh ad. A 


(A) 
Purchaſe of new Lands after a Will made, 


I the Statute 32 H. 8. tis enacted, that all Perſons having a ſole Eſtate, Ec. 


Moor 1. 

254. S. C. may deviſe the ſame, therefore, where the Teſtator deviſed the Lands to 
1 And. which he had no Manner of Title when he made his Will, though he after- 

— 15 | wards purchaſe thoſe very Lands, yet they will not paſs; for the Word Having 
2" imports not only an Ownerſhip, but the very Time of the Ownerſhip, (i. e.) that the Teftator 


muſt have the Lands at the Time of the making, (i. e.) at the Time of the Publication 
of his Will. 3 Rep. 25. Butler verſus Baker. | 

2. The Teſtator being ſeiſed of Ten Acres, deviſed all his Lands to H. B. and his 
Heirs, and afterwards he purchaſed twelve Acres more; then H. B. died, and the Teſtator 
ſaid to the Son of H. B. that he ſhould be his Heir, and have Al his Lands as his Father 
ſhould, if he had lived; adjudged, that he ſhall not have the new purchaſed Lands, either 
by the Words, or the Intent of the Teſtator ; he could not have it by the Words in the 
Will, for the Teſtator having Ten Acres when he deviſed al his Lands, theſe Words were 
ſatisfied by the Deviſe of the Ten Acres, for by the Deviſe of a! his Lands, it ſhall be in- 


tended all which he he had at the Time of the making the Will; but if he had made a 


new Publication thereof, then the Lands new purchaſed would paſs by theſe Words, A my 


Lands, for that ſhews his Intent that all ſhould paſs. Plow. Com. 345. Bret verſus Rigden. 


Cro. Rliz. 1 Rep. og. S. C. cited there in Shelley's Caſe. 15 

493. 3. The Teſtator had four Daughters, and being ſeiſed in Fee of Lands in the Pariſh of 
Coulds. Aldworth and County of Berks, he deviſed all his Lands in Aldworth to his two eldeſt 
Fog 5 0 Daughters in Tail, and made them joint Executrixes; afterwards he purchaſed more 
Mas cited, Lands in Aldworth, and one Parſons, who was related to the Teſtator, deſired that he 
and that might have the new purchaſed Lands, who replied, No, they ſhall go with my other Lands 


all paſſed, to my Execntrixes ; and in his laſt Sickneſs his Mill was read to him, but he took no Notice 


_— - of his new purchaſed Lands, only added a Codicil as to ſome perſonal Things, and died ; 
ſuÞ8-ient it was inſiſted, that the new purchaſed Lands did not paſs by this Will, becauſe the Sta- 


Words in tutevof Wills enables a Man to deviſe the Lands which he bath, and not what he hath 
the Will. not, and *tis plain he had not thoſe Lands at the Time when he made his Will; but 
adjudged, that his Allowing the Will when it was read to him, did amount to a ew Pub- 
lication, and ſo was that Sentence which he ſpoke to his Conſin Parſons; and though tis 
generally true, that what is not in the Will it ſelf, muſt be expreſſed in the new Publi- 
cation, that the Intent of the Teſtator may appear; yet here are apt Words in the Will 
to paſs the Lands in Aldworth, and therefore by this new Publication they ſhall paſs. 
9 Moor 404, Beckford verſus Parucott. 
2 Leon. 4. I. R. ſold Lands to one Thornton, who before the Vendor had executed any Con- 
120. S. C. veyance of theſe Lands to him, ſold them again to one Thompſon, who paid Part of the 
Purchaſe-Money to V. R. and the Reſidue to the ſaid Thornton, and had a Conveyance 
thereof made to him by V. R. alone; and afterwards he deviſed to . I. all the Lands 
which be had purchaſed of Thornton ; now though in Truth he did not purchaſe theſe Lands 
of Thornton, for he did not execute any Conveyance to the Teſtator ; yet having agreed 
with him for the Purchaſe, and having paid Part of the Purchaſe-Money to him, this 
may be reputed, and properly called a Purchaſe, and ſo ſhall paſs, as having the Lands at 
the Time of the making his Will. 1 Aud. 188. Thompſon verſus Thornton. 

5. But in the Court of King's Bench there ſeems to be a contrary Reſolution, (viz.) 
The Teſtator deviſed all bis Lands which he had, or ſhonld have at the Time of bis Death; 
but did not ſay for the Payment of bis Debts, and afterwards he purchaſed more Lands and 
died; adjudged, that the new purchaſed Lands did not paſs by this Deviſe. 4 Fac. 2. 
B. R. Earl's Cafe. 


_ 6. There 
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urchaſe. 


— There | W 2s a Treaty between the Parties for the Purchaſe of Lands, and Articles 
were made for that Purpoſe ; and afterwards the intended Purchaſer deviſed al his Lands 
for the Payment of bis Debts, and then, and not before, the Vendor executed a Convey- 


at the Time of making bis Will, nor made any new Publication thereof, after the 
2 N ſince they were deviſed for Payment of Debts; and he 
Chancellor declared, that if the Teſtator deviſeth a his Lands for Payment of Debts, and 
afterwards purchaſeth more Lands, he would decree a Sale of al the Lands, though there 
were no Articles between the Buyer and Seller. 2 Ch. Rep. 144. Prideaux verſus 
Gibbons. | 


(B-) 


1 
1 
RE. 


ſcent. (A) per totum. 


1. , 1＋ 158 generally held, that where the Anceſtor takes an Eſtate for Life, and in the 
| ſame Conveyance another Eſtate is limited to his right Heir, either in Fee- ſimple, 
or in Tail, there the Word Heir is not a Word of Purchaſe, but he takes by Deſcent ; 


Lands to Roſe for Life, and if ſhe have any Heirs of her Body, then after her Death that 
Heir ſhall have the Lands, but if ſhe die without Iſue, Remainder over; now here was an 


take by Purchaſe, and that the Inheritance ſhould be in Abeyance during her Life, and 
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* againſt the Opinion of the Chief Juſtice Popham, who held, that the Heir ſhould be in by 
AB Deſcent, for the Reaſon before men: ioned. Owen 148. Lilly verſus Taylor. Cro. Elis. 313, 
1 S. C. reported by the Name of Clerke and Day. See Eſtate for Life. (B) 12. F. C. 

E 2. The Leſſor made a Leaſe for ninety-nine Years, if the Leſſee live ſo long, and if he 

: died within that Term, then after his Death the Lands ſhould remain to his Executors or 
8 Aſſigns for twenty-one Vears, which Term of twenty-one Vears the Leſſee granted to 
another rendring Rent; and afterwards, but within the Term of ninety- nine Years he died 
1 inteſtate, and then his Adminiſtrator brought an Action of Debt for Rent againſt the Leſ- 
9 ſee for twenty-one Years; and upon a Demurrer to the Declaration, Serjeant Moor tells 

A us, it was held that the Action would not lie, becauſe the Term for twenty-one Years 
was never veſted in the Inteſtate ; for it was not to commence unleſs he died within 
ninety-nine Years, which might not be; for it was poſſible he might ſurvive that Term, 
but he dying within that Term, his Adminiſtrator was entitled to it, not in the Right of 
the Inteſtate, but as a Purchaſer ; and Juſtice Owen, who reports the ſame Caſe, tells us, 
that the Chief Fuſtice Anderſon was of the ſame Opinion; but all the other Judges were 
of another Opinion, becauſe it plainly appeared to be the Intent of the Leſſor, that the 
Leſſee ſhould have an Eſtate for Liſe, otherwiſe he would not have granted ſo long a 
Term as ninety-nine Years, which by common Intendment he could not out-live, ſo that 
it was a Leaſe to him for Life, and to his Executors and Aſſigns for twenty-one Years af- 
ter his Death, Moor 666. Sparke verſus Sparke. Aſſigns. (D) 1. $. C. Debt. (C) 1. &. C. 

3. Where the right Heir takes by a Will, but accompanied with. a Charge, there like- 
wiſe he takes by Purchaſe, and not by Deſcent ; as where the Father deviſed Lands to 
his Son and Heir, and to his Heirs, upon Condition that he pay all his Father's Debts within 
a Tear after his Deceaſe, here the Heir hath a Fee-fimple, bur ir being clogged with this 
Condition, he hath it as a Purchaſer, and not by Deſcent, but the later Authorities are 
otherwiſe. See Deſcent. (A) pl. 7. contra. Cro. Car. 161. Gilpin's Caſe. 

4. In Covenant, Ec. the Caſe was, the Father being ſeiſed in Fee, had Iſſue two Sons 
Pe. and I. and in Conſideration of the Marriage of P. his eldeſt Son covenanted to ſtand 
(ſeiſed to the Uſe of the ſaid P. and the Heirs Males of his Body; and for Default of ſuch 
Illſſue, to the Uſe of the Heirs Males of his own Body, Remainder to his cu right Heirs; P 
had Iſſue Edward, and four Daughters, the Father died, then Edward the Grandſon died 
without Iſſue; and the Queſtion was, whether William the ſecond Son, or the Daughters 
of P. the eldeſt Son had the better Title; adjudged, that the Limitation of the Remain- 
der to the Heirs Males of the Body of the Father is good, and that it veſted in Edward as a 

Purchaſer ; *tis true, at Common Law a Man cannot make his right Heir a Purchaſer, 
without departing with the whole Fee, but by Way of Uſe he may; now in this Caſe, 
after the Death of the Covenanter, both the Eſtates- Tail were veſted in Edward, (vix.) as 
Heir Male of the Body of his Father, and Grandfather ; and if ſo, then this Remainder 


being veſted in him as a Purchaſer, the Eſtate ſhall afterwards run in a Courſe of Deſcent. 
1 Med. 226. Southcott verſus Howell. a, 


4 5. Where 


immediately upon her Death veſt in her right Heir as ty . ; tis true, this was 
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ance to him; it was decreed in Chancery that the Deviſe was good, though he had not 


Where the Heir wall be in by Purchaſe, and not by Deſcent, See De- 


Moor 
593. S. C. 


but there is a Caſe adjudged to the contrary; as for Inſtance, the Teſtator deviſed his 


expreſs Eſtate for Life deviſed to Roſe; and yet it was adjudged, that her Heirs ſhould 


Yelv. 9. 
S. C. 
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125. Cro. 


Eliz. 840. 


2 Mod. 
207. 
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. Where the Heir takes an Eſtate by a Will, in another Manner than the Common 


the Teſtator, provided be pay twenty Pounds to bis Executrix, towards the Satisfaction of his 


pay, is a Limitation of the Eſtate, and makes him a Purchaſer. 2 Aſod. 286. Britton ver- 
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ſaid Aune, by the ſaid Sir Peter to be begotten, and to the Heirs of the Bodies of ſuch 


tue of this Settlement, ſhe ſuffered a Recovery to bar the Remainders; and it was inſiſted 3 
that the Remainder being veſted in her, could not be deveſted by the ſubſequent Birth of 3 


n 


8 
: 


Law would have given it, there he takes by Purchaſe, and not by Deſcent ; but then he 
muſt be the right Heir. 2 Lev. 19. „„ N pi | 
6. So a Deviſe to his eldeſt Son and his Heirs, within four Years after the Death of 


Debts; he paid the Money; adjudged, that hie took by Purchaſe and not by Deſcent, and 
that the Lands were not Aſſets in his Hands by Deſcent, becauſe the Word paying, or to 


fus Charnock. See Deſcent. (A) contra, | ; 

7. In a ſpecial Verdict in Ejectment, the Caſe was, Edward Coſon being ſeiſed in Fee, 
did, in Conſideration of the Marriage then intended, and of a Portion, E5c. make a Feoff- 
ment in Fee to the Uſe of himſelf and his Heirs, till the Marriage ſhould take Effect; 
afterwards to the intended Wife for Life, then to Truſtees and their Heirs during the Life 
of Edward, to ſupport contingent Remainders, then to his firſt Son in Tail Male, Ec. 
and for want of ſuch Iſſue, then to the Heirs of the Body of the. ſaid Edward, and for want 
of ſuch Iſſue, to his own right Heirs; the Marriage took Effect, and Edward had Iflue 
only one Daughter Elizabeth, who had Iſſue Lucretia Tipping the Leſſor of the Plaintiff; 
Elizabeth the Daughter of Edward dying in his Life-time, he levied a Fine, and made a 
new Settlement of his Lands, to the Uſe of himſelf for Life, then to his Wife for Life, 
Remainder to the Defendant and his Heirs ; the 3 was, whether by that Limita- 
tion to the Heirs of the Body of Edward in the firſt Settlement, theſe Heirs did take by 
Purchaſe, or by Deſcent; for if by Purchaſe, then the ſecond Deed and Fine was no Bar 
to them; it was agreed on both Sides, that no Eſtate for Life was expreſly limited t o 7 
Edward, but that he had ſuch an Eſtate by Way of reſulting out of the old Fee; and it * 
was argued, that the laſt Limitation, (viz.) to his own right Heirs, did make ſuch an 
Eſtate, becauſe the Reverſion in Fee being not diſpoſed, it muſt neceſſarily continue in 
him, and raiſe an Eſtate for Life till the future Uſe ſhould ariſe, that the precedent Limi- 3 
ration, (viz.) to the Heirs of the Body of Edward, ſhall not be taken as a new created WF 
Eſtate, and different from what he had before in the Land, but as the antient Uſe, which © 
was never ſeparated from his Perſon ; becauſe the Heirs of his Body are always included in 
himſelf, and by Conſequence ſuch a Limitation muſt carry the Uſe to him, and this will! 
be ſufficient to create an Eſtate for Life in him, as reſulting out of the antient Fee, and 
if ſo, his Heirs muſt take by Deſcent ; and then he having an Eſtate for Life, Remain= 
der to the Heirs of his Body, this is an Eſtate-Tail executed in him, and the Fine will! 
be a good Bar to his Iſſue; and for an Authority in Point, that the Heirs of the Body 
ſhall take by Deſcent, the Caſe of Fenwick and Mitford was cited; ſed per Cur', the Caſes 
are not parallel, becauſe the Eſtate moving from Anthony Mitford, fo much of the Uſe 
which was not limited, was in him as a Reverſion, which was the true Reaſon of 
the Judgment in that Caſe; but in the principal Caſe, Edward had expreſly limited 40 
bis Eſtate to Truſtees and their Heirs, during his own Life, and the Remainder being 
afterwards limited to the Heirs of his Body, that muſt be a new created Eſtate, and con- 
ſequently his right Heirs muſt take by Purchaſe, for they can never take by Deſcent, 
becauſe Edward had no Eſtate for Life, either expreſs, or implied, or by reſulting Uſe 
and Operation of Law ; for the whole Fee-ſimple was veſted in Truſtees during his own 
Life, and therefore he could not have ſuch an Eſtate to ſupport contingent Remainders; : 
and if not, then the Eſtate-Tail was not executed in him, and conſequently his Fine was Fr 
no Bar. 4 Mod. 380. Trippin verſus Coſin. : | 4 

8. In a ſpecial Verdict in Ejectment, the Caſe was, Sir Arthur Throgmorton being ſeiſed ky 
in Fee, ſettled the Lands upon himſelf and his Lady, and the Survivor for Life; then in 
Conſideration of the Marriage of his Daughter Anne with Sir Peter Temple, to the ſaid Sir 
Peter and Anne for their Lives, and to the Survivor; then to Truſtees to preſerve contin- 
gent Remainders; then to the firſt Son of the Body of Anne by Sir Peter, to be begotten 
in Tail Male; and for want of ſuch Iſſue, then to all the Iſue Female of the Body of the 


* y 
— 8 — 2 Fa: * 
5 25 5 D E 8 
X 4 55 3 E RR ES NS e 
; 3 2 SF - e 332 1 Sn IE 3 * 5 
ä r DE Te Poe 
= 22 PPP — . N e 
8 


W aca >. P COR | ——_ 


Iſſue Female, Remainder to Elizabeth his Daughter, and the Heirs of her Body: The ſaid 
Sir Arthur and his Lady died, Sir Peter and Anne died without Iſſue Male, but left two 
Daughters, Anne the eldeſt, who was the Lady Baltinglaſſe, and Martha who died very 
young, both born in the Life-time of Sir Peter their Father; theſe Siſters were Fointe- 
nants for Life, with ſeveral Inheritances, and the Lady Baltinglaſſe enjoyed the Whole by 
Survivorſhip many Years ; but there being Opinions that ſhe had an Eſtate-Tail, by vir- 
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her Siſter Martha; for the Words in the Settlement are, 10 her Iſſue Female, &c. and the 4 
Heirs of their Bodies, which are Words of Limitation and not of Purchaſe ; but admittin: E 
them to be Words of Purchaſe, then the Eſtate-Tail is veſted in her, as being the eldeſt $ 
Daughter, which is very true, if Martha had not been born, when the Particular for Life 
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deſt, but they were then 


the King preſents without a Title, and his Clerk is inducted, the Qnare Impedit muſt be 
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t they — both then born, the Remainder could not veſt in the El- 
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Que ett eadem Tranſgreſſi9, See Pleas (R) per totum. 


QAuare 


What it is, where it muſt be brought, by | Of what it lies. (E) 


whom, and againſt whom. (A) Of ' Pleadings and Judgments, and of 


Of the Writ to the Biſhop. (B)Y | Writs of Error in 
Of Damages in a Care Impedit, (C)] (F) 


Quare Impedit. 


* FY p ** 2 


— 


(A) 
what it is, where it mult be bzought, by whom, and againſt whom. 


— 


1. HIS is a Writ which lies for him who hath purchaſed an Advowſon, and 
is diſturbed by another to preſent his Clerk, he having prefented when the 
Church became void; and it differs from an Aſſiſe ultimæ preſentationis, be- 
cauſe that lies where a Man or his Anceſtor, under whom he claims, have 
preſented” to the Church. Now in both Caſes, the Plaintiff recovers the Preſentation 


and Damages; but in a Writ of Aſſiſe v/time preſentationis, he recovers only the Pre- 


ſentation, but not the Title to the Advowſon, as he doth in a Quare Impedit, and there- 


fore that Aſſiſe is ſeldom brought; beſides, the Proceedings in it were very tedious ; for 
upon the Return of the Writ, if brought in Middleſex, the Aſſiſe muſt be arraigned in 
the Common Pleas in French, and the Tenant muſt then and there be demanded ; and if 
he doth not appear, a Reſummons muſt be awarded againſt him ; and if he doth not ap- 
pear upon the Reſummons, then the Aſſiſe ſhall be taken againſt him by Default; but if 
he doth appear, then he may demand Oyer of the Writ and the Return, and the 
Writ ſhall be read to him in hæc verba, and likewife the Return, and he may 
take Exceptions to either, or both, if there be Cauſe; and if there is no Cauſe, then he 
may pray a Day to plead, and in the mean Time fix of the Jury ſhall have the View of 
the Church; but all the Jury ſhall be diſcharged from their Attendance at the Bar, and 


muſt appear again upon new Proceſs. Now the Judgment in this Aſſiſe, is to recover the 


Preſentation and Damages to the Value of the Church for half a Year ; and if ſix Months 
are paſt, then the Value of the Church for two Years, by the Statute of V. 2. ſo that the 
Proceſs in this Writ is a Summons and Reſummons againſt the Tenant, and a Summons, 
Habeas Corpora, and diſtringas againſt the Jury, and returnable from fifteen Days to fif- 
teen Days. Brownlow 159. | 

2. The Biſhop of Coventry was Patron of two Prebends, and he granted the next Avoid- 
ance alterius eorum primo Vacante to B. B. which Grant was confirmed by the Dean and 
Chapter: The Biſhop died, a Prebend became void, and the Grantee brought a Ohare Im- 
pedit ; adjudged, it muſt be brought in that County where the Cathedral is, and not where 
the Body of the Prebend lies. Mich. 3 Eliz. Dyer 194. 

3. It will not lie againſt the Ordinary and Incumbent without naming the Patron, becauſe 
at Common Law the Incumbent could not plead any thing whick concerned the Right 
of Patronage ; and therefore, *tis unreaſonable, that he alone ſhould be named in the 
Writ, who could not defend the Patronage ; but now the Statute 25 Ed. 3. enableth him 
to plead againſt the King, and to defend his Incumbency, though he claims nothing in the 
Patronage ; and by the Equity of that Statute, he ſhall plead againſt all Common Per- 
ſons, but with this Difference, that when the Inheritance of the Patron is to be deveſted 
by a Judgment in a Qzare Impedit, there he muſt be named in the Writ ; but where 
the next Preſentation only is to be recovered, there he need not be named ; but where 


brought againſt the Ordinary and the Incumbent, becauſe it will not lie againſt the King; 
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ointenants for Life in the ſeveral Inheritances, and by Con- 
ſequence the Recovery is no Bar. 5 Mod. 385. Matthew verſus Thompſon. 
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2 Roll. but if he is Plaintiff, the Quare Impedit may be brought againſt the Patron alone, without 
Rev 239. naming the Incumbent. ) Rep. 25 Half's Caſe. ' 2 Cro. 650. Sir George Savill verſus“ Thorn- 
N ton. S. P. Palm. 306. & C Winch, 19. $. GC, Symony (A) 20. 4 7. 
4. It may be brought by Husband and Wife jointly ; and fo it was adjudged in Specot's 
Cafe; or it may be brought by the Husband alone, without his Wife. 5 Rep. 97. Counteſs 
| of Northumberland's Cale. GG... 5 | 
F. In a Qua#e Impedit the Plaintiff declared, that he being. ſeiſed in Fre of two third 
Parts of the Manor of Burton Baſſett, &c. to which one third Part of the Advowſon of 
the Vicarage did appertain, &c. And the Lord Wootton being ſeiſed in Fee of one other third 
Parr of the faid Manor, and of the Rectory impropriate, to which one third Part of the 
Advowſon of the Vicarage did belong ; and that the ſame being void by Reſignation, he 
preſented one Reignolds, who was inducted; and that it being void by the Death of 
Reignolds, the Lord Wootton prefented in his Turn one Craggs, who was inducted: That IH 
it being void by the Refnation o Craggs, the Lord Wootton preſented one Manſell; and RF 
that it being void by the Deprivation of Manſell, it was now the third Vacancy from the M 
Time that the Plaintiff firſt preſented, for that it belonged to him to preſent, &c. The 
Defendant Temple, by Proteſtation faith, that the Plaintiff was not ſeiſed in Pee, Oc. = 
and pleads that he himſelf was ſeiſed of two Parts of the Manor, and of the Advowſon 
of the Vicarage, as appertaining to thoſe two third Parts; and that being ſo ſeiſed, tze 
Vicarage became void by the Deprivation of Manſell ; and thereupon he preſented tze 
other Defendant Chamberlaine, who was inducted, and traverſed that one third Part of 
the Vicarage, (viz.) to preſent upon every third Avoidance, did appertain to the third 
Part of the Manor, and to one third Part of the Rectory impropriate. The other Defen- 
dant Chamberlaine, the Incumbent, by Proteſtation ſaith, that he doth not know any *X7 
thing contained in the Plaintiff's Declaration to be true; and that before the Avoidance 7 
by the Depriyation of Manſell, the Defendant Temple was, and yet is ſeiſed of the ſaid 7 
two third Parts of the Manor, and of the Advowſon of the Vicarage, as appertaining to 
the ſaid two third Parts, Ec. and pleads: that he is Vicar by the Preſentation of Temple; E 
and traverſed, that the Lord / botton, after the Death of Reignolds, did preſent in his 
Turn the ſaid Craggs ; as to the Plea of Temple, the Plaintiff demurred, and Temple 
joined in Demurrer; and as to the Plea of Chamberlaine, he replied, that the Lord 
Mootton upon the Death of Reignolds, did preſent in his Turn the ſaid Craggs, and con- 
cluded to the Country; but nothing farther was done by the Defendant, as to this Part 
of the Replication: Whereupon the Plaintiff had Judgment, and a Writ to the Biſhop, 
but in a Ceſſat Executio, till the Plea between the Plaintiff and Temple the other Defen- 
dant be determined. And as to that Matter, it was objected againſt Temple's Plea, that 
he alledged a Seiſin in Fee in himſelf of two Parts of the Manor, and did not alledge 
any Preſentation made by himſelf formerly, or by any other Perſon under whom he claim- 
ed ſuch Seiſin; for a Preſentation being the only actual Seiſin of an Advowſon, muſt be 
alledged to make out a Title, which is very true, if the Defendant had been out of Poſ- 
ſeffion ; and 'tis as true, that in a Hare Impedit both the Plaintiff and Defendant are 
Actors; and when they are ſo, they muſt alledge and ſhew /ome Title, otherwiſe they can 
never have a Writ to the Biſhop to turn that Incumbent out who is actually in, unleſs it 
appears, he is in by a wrong Title. But the Defendant in a Hare Impedit is not always 
an Actor; he is not ſo in the principal Caſe ; the Defendant was in Poſſeſſion, and he 
preſented his Clerk, who was inducted ; and this is a ſull Poſſeſſion and a ſufficient Title, 
till a better appears. Then it was objected againſt the Plea, that the Defendant Temple 
had traverſed the Appendancy to the Manor, Sc. when he ſhould have traverſed the Pre- 
entation made by the Lord J/oetton ; and as to that Matter, tis clear, that in a Quare Im- 
pedit, the Defendant may ſafely traverſe the Preſentation mentioned by the Plaintiff, if 
the Matter of Fact will admit him to do it, becauſe the Plaintiff can have no Title with- 
out alledging a Preſentation in himfelf, or in his Anceftor, under whom he claims the 
Advowlon ; but then he muſt not traverſe a Preſentation, when in Fact there was one; 
for if he doth, the Iſſue will be found againſt him; therefore in this Caſe, the Lord 
Wootton having preſented, the Defendant muſt not traverſe it, let it be by what Right ii 
will; but in this Caſe the Plaintiff can have no Right to preſent, unleſs the Lord Hoot => 
ton's Preſentation by Appendancy is wrong; for he claimed no Title to the Advowſon 7 
in Groſs, nor any other way, but as Appendant to the third Part of the Manor; there- 4 
fore, tis the Appendancy, and nothing elſe which is traverſable in this Caſe; and if that 
is found againſt the Plaintiff, by Conſequence he will have no Colour of Title. Vargh. 1. 
16 Tuſtos verſus Temple. ” | 
2 6. in a Quare Tmpedit the King declared, that Queen Elizabeth was ſeiſed of the Ad- 
IE vowſon of the Church of Norfield in Groſs, as of Fee, and preſented, and fo derives a Title 
T. Jones to himſelf, and that the Church became void by the Death of the Queen's Preſentee ; 
8. and fo it belong'd to him to preſent, but was diſturbed by the Defendant Fervis, who 
| pleaded, that before the Queen preſented, his Anceſtor, R. Fervis was ſeiſed in Fee of the 
Manor of Norfield, to which the Advowſon of this Church was appendant ; and that it be- 
came void by the Death of the Incumbent, and fo continued for two Years ; whereupon 
| 4 , the 
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ths Queen preſented one. White by Lapſe, then he derives à Title to himſelf of the ſaid 


Manor and Advowſon;. and that upon the Death of Vpite, he preſented the other De- 


fendant Huntley, and traverſed the; Huben Seifin of the Advowwſon in Groſs. The Attorney 


General replied, and maintains the Seiſin of the Queen, and fo'of the preſent King; and 


traverſed, that the Advowſon of the Church did appertain to the Manor; and upon a De- 


- 


murrer to this Replication, the Defefldant the Patron had Judgment. The Chief Juſtice ob- 
ſerved the Faults on both Sides in this Pleading; and firſt the Fault in the Plea, where the 
Defendant had not well traverſed the King's Title, it being only in Part; for he traverſed 
only the Seiſin, when he ſhould have traverſed rhe Seifin and Preſentation of the Queen (viz. 
Abſque hoc, that the Queen was feiſed of the Advowſon in Groſs and preſented ; for tis 


not the Seiſin of an Advowſon which makes a Title, but the Seiſin and Preſenting ; but 


there being no Demurrer nor Iſſue upon this naughty Traverſe, no more was ſaid as to 


that Matter, but that the Traverſe was altogether unneceſſary, becauſe the Defendant 
had confeſſed and avoided the Wees Preſentation by ſaying it was by Lapſe; and if he 
had reſted there, the Attorney General ought to have maintained his Declaration, and 
traverſed the Queen's Preſentation by Lapſe, which he had not done, but deſerted to 
make out any Iitle for the King, which was only ſuggeſted in the Declaration, but none 
appeared, and falls upon the Defendant's Title, (viz. ) that the Advowſon was not Appens 
dant to the Manor; and this he ought not to do, for if the Plaintiff will recover any Thing 
from the Defendant, tis not ſufficient for him to deſtroy the Defendant's Title, but he 
muſt prove his own to be better, it being an ill Concluſion for him to ſay to the Defen- 
dant, you have no Right, and therefore I have a Right. Vaugh. 53, 58. the King verſus 
Biſhop of Worceſter. 3 V en 1 


7. Quare Impedit againſt the Biſhop, Patron and Incumbent; the Biſhop pleaded, that 


he claimed nothing but as Ordinary; the Patron and Incumbent pleaded a Title, and 
pending this Plea, the Biſhop died; the Patron ſuggeſted this on the Roll, and prayed 
that-the Plaintiff might reply, notwithſtanding the Death of the Biſhop ; and for want of 
a Replication, the Entry was Qrod praedif?” (the Plaintiff) licet ſolemniter exatFns non ve- 
nit, nec eſt proſecutus Breve ſum, ideo conſideratum eſt, &c. quod Breve Epi ſcopo. And upon 
a Writ of Error brought, the Judgment was affirmed, becauſe a Nonſuit in a Quare Im- 
pedit after Appearance is peremptory. 2 Salk. 559. Berkley verſus Hanſard. | | 

8. In a Quare Impedit, &c. the Defendant craved Oyer of the Writ, and then pleaded 
in Abatement a Variance between the Writ and the Declaration; the one being gue ad 


noſtram ſpectat & donationem, which muſt be a Title to the King in Fee; and the Decla- 


ration was, quæ ad ſuam ſpectat donationem jure prerogative, which muſt be a Title only 
to our Turn; and this Matter was objected upon a Demurrer, but the Defendant was 
ruled to anſwer over. 2 Salk. 559. The King verſus Biſhop of Londen, &c. (7, 


(B) 
Ok the Mrit to the Biſhop; 


"5 H E Plaintiff recovered in a Care Impedit, and had a, Writ to remove the In- 


cumbent, and to admit his Clerk, which was directed to the Dean and Chapter, 


Guardians of the Spiritualities, ſede Vacante ; and before the Writ was executed, a Biſhop 


was created. It was a Queſtion, whether the Authority. of the Guardians of the Spiritu- 
alities did not ceaſe ; but adjudged, that becauſe the Writ was not returned, the Plaintiff 
might have a new Writ to the new Biſhop. Paſch. 18 Eliz. Dyer 35 0. | 
2. In a Quare Impedit, the Patron declared upon a Diſturbance of him to preſent 1 No- 
vember; the Incumbent pleaded, that 1 May next after the firſt of November, the Pre- 


ſentation devolved upon the Queen by Lapſe, and ſhe preſented him to the Church, Ec. 


And upon Demurrer the Plea was held ill, becauſe the Defendant had not confeſſed and a- 


voided, nor traverſed the Diſturbance ſet forth in the Declaration. Then it was moved, 


that becauſe the Queen's Title by Lapſe was confeſſed by the Plaintiff's Demutrer, there- 
fore the Defendant who was preſented upon that Title, ſhould have a Writ to the Biſhop 
ro admit him; but it was denied, becauſe by rhe Plea it appeared that her Title was al- 
ready executed, (iz. ) by the Preſentation of the Defendant, who was inſtituted and in- 
ducted upon that Preſentation ; and he having loſt his Incumbency by ill Pleading, the 
Writ ſhall not be awarded to the Biſhop for the Queen to preſent again, but for the Pa- 

tron. 1 Leon. 194. Arundell verſus Biſhop of Glouceſter. 3 
3. In a Quare Impedit the Plaintiff had Judgment, and a Writ to the Biſhop, to which 
he made no Return; then the Plaintiff brought an Alias, and the Biſhop returned that 
after the Awarding the firſt Writ, and before the Return of the Alias, the Queen preſent- 
cd the Defendant, who was admitted, inſtituted, and inducted ; adjudged that the Biſhop 
ſhould be amerced ten Pounds, as well for his Contempt in not returning the firſt Writ, 
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as his ill Return of the laſt; and a new W rit was awarded to him to admit the Clerk of 


the Plaintiff. 3 Leon. 136. Moor verſus Biſbop of Norwich. Gonldſ. 3 & 34 . © 
4. In a Qlare Impedit, though it was found that the Church was full of B. B. who was 
a Stranger to the Writ, and it did not appear whether he came in by a better Title than 
that. which was. found for the Plaintiff ; yet the Plaintiff may have a general Writ to the 
Biſhop, which he is bound by Law to execute; and he cannot return that the Church is 
full of another, for no Iſſue can be joined between the Biſhop and the Plaintiff, becauſe 


he hath no Day in Court. 6 Rep. 51. Boſwell's Caſe. This Caſe denied to be Law in 


PI. 8. e Lo 1 Of | | 

F. In a Quare Impedit, if it appear either in Pleading, or by Confeſfion of the Par- 
ties, that neither of them have a Title, but that tis in the King, the Court may award 
a Writ to the Biſhop for the King to remoye the Incumbent, and to admit idoneam perſo- 
nam ad preſentationem Regis; but this muſt be when his Title is very plain and clear. 


Hob. 163. In the Caſe of Colt and Biſhop of Coventry. And 126. Chancellour, &c. of Cam- 


bridge and Walgrave. 1 Leon. 323. Norwood verſus Dennis. S. P). 

6. In a Quare' Impedit both Plaintiff and Defendant are Actors, and therefore the De- 
fendant may have a Writ to the Biſhop, as well as the Plaintiff, but not without a Title 
appearing to the Court ; and therefore if the Defendant never appeareth, yet the Plaintiff 
a make out. Title for Form-Sake, and ſo muſt the Defendant if the Plaintiff be Non- 
uit. Hob. 163. 1 8 3 18 2 | 
J. In a Quare Impedit againſt the Archbiſhop, the Biſhop and three Defendants, the 
Archbiſhop pleaded, that he claimed nothing but as Metropolitan, and the Biſhop pleaded, 
that he claimed nothing but as Ordinary ; and the three Defendants made a Title, but 
there was a Verdict againſt them: The Queſtion was, whether the Writ ſhould be a- 
warded to the Archbiſhop or to the Biſhop, and adjudged, that where neither of them 
are Parties in Intereſt, it may be directed to either; but if Epi ſcopus eft pars, then it muſt 


be directed to the Metropolitan. 6 Rep. 48. In * Boſwe?'s Caſe. + 3 Bulft- 174. Grange 


verſus Dennis. 
+1 Roll. 8. P. 363. 397. S. C. 


8. The Plaintiff recovered an Advowſon in Ejectment, and thereupon had a Writ to 
the Biſhop, there being another Incumbent in the Church, who was not Party to the 
Action; adjudged, that this Writ would not lie without a ſcire facias to the Incumbent ; 
for though he might know of the Action, yet he had no Day in Court to defend his Poſ- 
ſeſſion: That Boſewell's Caſe is not Law, that a Writ of Error was brought to reverſe that 
Judgment, and the Error in Law aſſigned; but the Writ abated, and that my Lord Cote 
in the End of his Report of that Caſe, ſeems to confute the Judgment. Sid. 93. Hall 


verſus Broad. 
BO, 
Df Damages in Quare Impedit. See Anutea. (A) 9. 


t. IN a Quare Inpedit, though the Preſentation is recovered, yet Damages therein are 
I principally reſpected; and therefore, if Husband and Wife are ſeiſed of an Advow- 


ſon in Right of the Wife, and the Church becomes void, the Husband alone may have a 


Quare Impedit, if he is diſturbed to preſent ; becauſe the Diſturbance is a perſonal Wrong, 
and Damages are to be recovered for it, which ſhall go to the Husband. 22 H. 6. 27. 
50 Ed. 3. 13. 38 4.0.9. | 

2. The Plaintiff had a Verdict in a Quare Impedit againſt the Ordinary and the Incum- 
bent, and a Writ awarded to the Metropolitan, becauſe the Biſhop was a Party, and a 
Writ of Enquiry for the Damages, which were found for half a Year's Value of the 
Church; and a fieri facias being directed to the Sheriff to levy the Damages, a Writ of 
Error was brought, and the Error aſſigned was, that Damages were given for half a Year, 
when it did not appear that the Plaintiff had proved that the Defendant preſented with- 
in ſix Months, but the Judgment was affirmed. 6 Ed. 6. Dier 77. 

3. Before the Statute M. 2. a common Perſon had no Damages given in a Q#are Impe- 
pedit, and even ſince that Statute, the King at this Day hath none ; for though he declares 
ad damnum, &c. yet he is not within that Statute ; the Clauſe wherefore which gives Da- 
mages, is thus: (viz.) Si Tempus ſemeſtre tranſierit per impedimentum alicujus, ita quod E- 
piſcopus Eccleſiam conferat, & verus patronus ea vice preſentationem ſuam amittat, adjudican- 
tur damna ad Valorem Eccleſia de duobus Annis : Et fi Tempus ſemeſtre non tranſierit ſed diſ- 
rationatur præ ſentatio infra Tempus pred', tunc adjudicentur damna ad valorem medietatis Ec- 
clefie. Now the King is not within the firſt Part of this Clauſe to recover Damages, 
becauſe by his Prerogative he cannot loſe his Right of Preſentation, though the Biſhop 
5 hath 
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hack collated | 0 j his. Church, and the ſecond Part of this Clauſe depends on the firſt; 
Ii , oo. . e n 
, wy oy impedit againſt the Archbiſhop, the Biſhop of Lincoln, and one Garth; 
they all made Default at tlie Diſtreſs, and Judgment was given againſt them, for the 
Plaintiff to have a Writ. to the Biſhop, and to recover Damages againſt all of them, be- 
cauſe by this Default, all of them are ſuppoſed to be Diſturbers; but the Plaintiff muſt 


. 


"=. 


ut his Title, and Proceſs muſt iſſue to know wliether the Church is void, and how 
_ — of = ty Value. Moor 81. Watſon verſus Biſhop of Canterbury, & al. | 
5. Judgment for the Plaintiff in 4 & Imp. and the yearly Value of the Church was w. Jones 
found to be eighty Pounds per Ann. there was 4 Writ of Error brought, which depended 215; Lit. 
a Year and more; and then the Judgment was affrmed, and the Court awarded that the Rep. 181. 
X Plaintiff ſhould have Damages for that Year, according to the Value found by the Ver- 5 C 
dict; ſo where the Value was found to be one Hundred Pounds per Ann. and a Writ of 
Error brought, and the Judgment affirmed ; yet becauſe the Plaintiff had a Writ to the 
"XZ Biſhop, and his Clerk had gotten Poſſeſſion, the Court mitigated the Damages, and gave 
daut fixty Pounds, and twenty Pounds for Coſts. Cro. Car. 173. Pembroke Earl verſus 
= LBoſtock. _ . | JC 
1 * 55 In a Quare Impedit, the Plaintiff had a Verdict, and the Jury found the Value of 
the Church, and that it was vacant, and taxed Damages for the half Tear ; it was moved 
that the Church being vacant, the Patron might have the Fruits of his Preſentation, and if 
ſo, then he ought not to have Damages for the Value of half a Year; and the Court was 
of that Opinion; and the Pronotary faid, that in ſuch Caſe they enter of Courſe a 
romittitur de damnis. 3 Lev. 59. Holt verſus Holland. | 


» 
* 


(* 
Ok what it lies; 


Donative; if tis of a Parſonage, then tis Q, Imp. præ ſentare ad Eccleſiam; if to a 
Vicaridge, then tis ad Vicariam; if to a Prebend, then tis ad Præbendam. 
2. It lies of an Archdeaconry, and even by an Executor, for a Diſturbance in vita Je- 1 And. 
ſtatoris; and ſo it was adjudged in the Caſe of Sale verſus Biſhop of Litchfield. Owen 99. 24. — 
1 Leon. 205. S. P. reported by the Name of Snalwood verſus Biſhop of Coventry. Lutw. 1 8 
Abr. 1. cited, Savile 94. S. C. Ya | EE 
3. It will lie for a Diſturbance to preſent to a Church in Wales; it will lie alſo for a 
Diſturbance to preſent to a Church in antient Deme ſue, though it concerns the very Poſ- 
ſeſſions in antient Demeſue; for the Common Law being as antient as thoſe Privileges, 
which Alen have in their Lands held in antient Demeſne, will not ſuffer that there ſhould 
be a Failure of Juſtice, under Pretence of any Manner of Privilege whatſoever. Hob. 48. 
Cox verſus Barnsby. 5 Rep. Alden Caſe. S. P. 
7 4. It lies for a Diſturbance to preſent to two Parts of a Church; but he muſt not declare 
? of 2 Seifm of the firſt, ſecond, or third Part as the Caſe is, but de advocatione of two 
> Parts, as in the principal Caſe the Plaintiff had declared. 2 And. 23. Stanhop verſus 
| Bp of Lincoln. 


1. O Inpedit lies of a Donative, and the Writ ſhall be ©, Imp. to preſent to the 


: 

(F) 

g Of pleadings and Judgments, and Urits of Erroꝛ in Quare Impedit. 

4 , © J* a Quare Impedit the Plaintiff declared that the Church was void, and that the 1 
— Defendant difturbed him to preſent; the Defendant pleaded, that after the Church 194. 


> was void, the Right of Preſentation devolved to the Queen, upon Default of the Ordi- 

- = nary and Metropolitan, Ec. and that ſhe preſented the Defendant, who was admitted, 

+> inſtituted, and inducted; and upon a Demurrer this was adjudged an ill Plea, becauſe it 

- did not anſwer the Declaration; for the Plaintiff had alledged a Diſturbance by the De- 

- fendant, and the Plea was, that the Queen preſented him by Reaſon of Lapſe devolved 

4 _ — which is no Manner of Anſwer to the Diſturbance. 1 And. 238. Kanley verſus 
 Chaffin. | 

2. Huare Impedit, &c. the Biſhop pleaded, that all the Time that he had been Biſhop of 

Norwich, the Plaintiff was a common Haunter of Taverns, and of unlawful Games ob 


; = guod & diverſa conſimilia crimina, he was criminoſus; this was adjudged an ill Plea, not 
| for any Incertainty, but becauſe the Crimes for which he was accuſed, were not mala in 
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3. Quare Impeuit by the Lord qo againſt the Biſhop of Chicheſter; and 7. Bick- 
ey, for diſturbing him to preſent to the Vicarage of Weſtfield; in Which Re ſet forth that the 


tiff preſented, and the Defendant diſturbed him, Ot. the Biſhop 


Advowſon of the Vicarage did appertain to the Rectory of Weſtfield, of which he was ſei- 


fed, Oc. and preſented M. Sartvil, who was admitted Oc. and that che Vicarage was of 


the yearly Value of eight Pounds, and vofd by his Acteptance of another; and the Plain- - | 


E 3% 


Derend | | pleaded, that Richard 
his Predeceſſor was ſeiſed of the the Advowfon of the ſaid V icarage'in Pee, as of an 
Advowſon in Groſs, and collared to it (being void) one Maurice Berkley who was induct- 
ed; that the ſaid Biſhop died, that the Defendant was created Biſhop, and became ſeiſed 
of the Advowſon, and the Church being void, 095. he preſented the other Defendant 7. 
Bickley, who pleaded the like Plea, and Faverſed that the Vicarage appertained to the 
Rectory; and upon a ſpecial Demurrer ö 0 Pleas, for that the Appendancy was not 
rraverſable, it was adjudged for the Plaintiff (vz.) that the Appendancy is not traver- 
fable; for the material Parts of the Declaration are the Seiſin in Fee; the Preſentation, 
the Admiſſion and Inſtitution of his Clerk, and the Avoidance; ſo that it is not mate- 
rial, whether the Advowfon was Appendant, or in Groſſe; and therefore the Appen- 
dancy ought to be traverſed. 1 Aud. 269. Lord Buckhurft verſus Biſbop of Chicheſter and 


TU! i wad ut | r 
4. In a are Impedit, &c. the Patron by his Plea, made a Title under the Anceſtors 


of the Plaintiff, and the Clerk who was the other Defendant, would have joined with 
him in that Plea, but could not, becauſe he was not inducted; for by the Statute 25 Ea. 
3. cap. 7. none but the Poſſeſſor can plead a Title in Bar to a Quare Impedit, which this 
Clerk was not, becauſe he was not inducted. Dyer 1. and 283. S. P. | 

5. The Plaintiff in a Quare Impedit declared thus, (viz.) ſuam ſpectat donationem, lea- 
ving out the Word Ad; adjudged, that the Writ ſhall be amended. Reynoldſon verſus 
Biſhop of London. 3 Lev. 435. : 3s 5368 T | 

6. Quare Impedit, &c. in which the Plaintiff declared upon a Diſturbance to preſent, 
1 Novembris, &c. the Defendant pleaded, , that on the firſt Day of May, before the ſaid 
1 Novemb. he himſelf was preſented to the Church by the Queen, who had a Right to 
preſent by Lapſe; and upon Demurrer this was held an ill Plea, becauſe the Deferidant 
had entitled himſelf to an Incumbency on the firſt of May, and had not confeſſed, avoid- 
ed, or traverſed the Diſturbarice, alledged in the Declaration on the firſt of November 
before. 1 Leon. 194. Arundell verſus Biſhop of Glonceſter. = | 


Cro.Eliz. . Several were Plaintiffs in a &. Jmp. the Defendant pleaded the Releaſe of one of 
ng * them pending the Writ; adjudged, that this Releaſe ſhall only bar him who made it, 


455,8. 


and that the Writ ſhall ſtand good for the Reſt. 5 Rep. 97. The Connteſs of Northumber- 
laud's Caſe. _ I LEAP 3 yh 


8. In a Quare Impedit the Biſhop pleaded, that the Plaintiff had preſented one who was 


* Not good * Schi ſmaticus inveteratus, of which he had Notice, Ec. and upon Demurrer, the Plain- 


being too 
general. | 


1 And, 
189. 


3 Leon. 


199. 


Goulds. 


36. 37. 
e 


1 And. 


tiff had Judgment quod recuperet verſus Epi ſcopum the Preſentation of the Church, and a 
Writ to the Metropolitan, c. becauſe the Biſbop was a Party, & idem Epiſcopus in miſe- 
recordia; afterwards there was a Writ of Enquiry of the Value of the Church, and upon 
the Return thereof Judgment was entered again, that the Plaintiff ſhould have a Writ to 
the Biſhop ut ſupra, and that he ſhould recover Damages againſt the Biſhop, and that pred 
E'piſcopns fit in mi ſerecordia; upon this Judgment a Writ of Error was brought, and the 
Error aſſigned was, becauſe the Biſhop was twice amerced, which ought not to be by Law; 
but adjudged, that the laſt Judgment was but a Recital of the firſt ; but if it was erro- 
neous, yet the firſt Judgment is good, and ſhall not be impeached by the ſecond, becauſe 
tis the. very Judgment which was at Common Law in a &; Imp. before the Statute of V 
2. for before that Statute, the Plaintiff never recovered any Damages in a O, Imp. there- 
fore he may wave the Benefit of that Statute, and take the firſt Judgment if he will, 
which is a Judgment at Common Law. 5 Rep. 59. Specott's Caſe. 


9 In a 9, Ip. againſt the Biſhop of Glonceſter, &c. and the Incumbent; the Biſhop 


200. See pleaded, and claimed nothing but as Ordinary; the other Defendant made a Title, and 


Plurolity. tlie Plaintiff had Judgment; afterwards the Biſhop, and the other Defendant joined in a 


(A);. S. C. Writ of Error; it was inſiſted that they ought not to join in this Writ, becauſe the Bi- 


ſhop had diſclaimed the Patronage, and the Concluſion of the Writ is falſe in reſpect to 
the Biſhop ; for it ſays, ad grave damnum Epi ſcopi, which cannot be, for the Biſhop can- 
not be grieved by the Judgment, when he hath mo Manner of Right to the Patronage ; 
but adjudged, that they may join in a Writ of Error for Conformity ; beſides, the Entry 
of the Judgment for the Plaintiff, in this Caſe, is quod guerens vocuperet poſſeſſionem ſnam 
verſus Bpiſcopum ad Eccleſiam, &c. 3 Leon. 198. The Queen verſus Biſhop of Glouceſter. Cro. 


Elix. 65. S. C. reported by the Name of the Biſhop of Glouceſter and Savacre. 


+ [Et 
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privation, (but no Time ſhewn when he was deprived) 


is the Difnrbance ;- upon which he now declared in this ſecond Action, and traverſed that 


1 that the Judgment in this Cafe was thus entered, (viz.) quod pred”, (the Plaintiff ) recu- 
1 peret, &c. præ ſentionem ſuam ad Ecclefiam præd, when it ought to be ad vicariam Eccleſiæ; 
BF for by the Word Eccleſia a Parſonage is always intended, and not a Vicarage; but ad- 
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10. Error to reverſe. a Judgment in a & Imp. for the Plaintiff, wherein he declared 


that B. B. being Leſſee for Years of the Advowſon, Oc. deviſed it to him by his laft 
Will in Writing, and that by che Aﬀent of his Executor he was poſſeſſed thereof; bur 
did not ſay virtute Legationis præd, neither did he ſhew how the Church became void, 
either by-the Death, or Deprivation of the Incumbent, nor for what Caufe ; and proba- 
bly it might be a Cauſe, for which the Queen ſhould preſent, as Simony, E9c. but not- 
withſtanding theſe: Exceptions, the Judgment was affirmed. Cro. liz. 676. The Biſhop of 
CO OY on EE La ITO 
11. Ouure Impedit grounded upon the Statute 13 Eliz. cap; 13. by which tis enacted, 
that no Perſon ſhall be admitted to a Benefice with Cure, &c. except he ſubſcribe the Arti- 
cles of Religion; and the Plaintiff did not aver, that the Church to which the Defeh- 
dant was preſented was a Benefice with Cure; and upon Demurrer to the Declaration it 
was held ill for that very Reaſon; 1 Aud. . 
12. Quare Impedit againſt the Biſbop of Oxford, and Singleton Yhie Incumbent ; the Flain- 


tiff recovered 'in B. & and upon à Writ of Error in B. R. the udgment was affirmed, 


and a ///rit to the Biſbop, &c. and then 7/iftler the Patron preſented his Clerk, Who Was 
inſtituted without any other Removal of Singleton, for which Reaſon he appealed to the 
Court of Audience againſt a Sperinftituridh; he being not removed, © and thereupon 
the laſt Clerk prayed a Prohibitjen, and had it; for the Judgment in the Quare Tr:- 
pedit, is a Removal, in Law, of the Incumbent, though he continue ſo to be in facko 
till the other is inſtituted; and this laſt Inſtitution is by virtue of the King's Writ to the 
Biſhop, from which there is no Appeal. 1 Rol. Rep. 62. Whiſtler verſus 1 ably AK 
13. Judgment againſt the Defendant in a Qyare Impedit in C. B. and upon a Writ of 
Error in B. R. the Error affigned was, for that the Defendant in the original Action 
had pleaded in Bar, that Peakirg was Incumbent, and the Church being void by his De- 
| Queen Mary preſented one P/o?, 

L on the rightful Patron, who was in for fix Months, Sc. the Plaintiff replied, 


that after Mood was preſented by the Queen, the Earl of Pembroke, who had purchaſed 


the Advowſon, brought a Qrare Impedit againſt the Ordinary, and the Incumbent ; to 
which the Ordinary pleaded,” that he claimed nothing but as Ordinary, and there was 


Judgment againſt the Incumbent by Default; whereupon legitimo modo amotus fuit, and 


it doth not appear, whether this Quare Impedit was brought within fix Months aſter Wood 
was preſented; ſed per Cur, it ſhall be intended to be brought within fix Months, for 


otherwiſe the Incumbent could not be /ezitimo modo amotus; the Judgment was affirmed. 
1 Roll. Rep. 210. Harris verſus Auſten. | 


14. If the Plaintiff in a Quare Impedit after Appearance is Nonſuit, or diſcontinueth 


his Suit, or be made a Knight, this being his own Act, *tis peremptory ; but otherwiſe it 
is, if the Writ abates for Form or Miſnoſmer. 7 Rep. 2). Sir Hugh Portman's Caſe. 


15. Quare Inpedit, &c. the Defendants pleaded in Bar, that another Quare Impedit was 
brought by the ſame Plaintiffs, and for the ſame Church, and averred that they were the 
ſame Plaintiffs, the ſame Avoidance, and the ſame Diſturbance, upon which both Acti- 
ons were brought, and that the firſt Action is ſtill depending, Sc. The Plaintiff repREd. 


that after the 9 the firſt Action, he ſtill continued ſeiſed in Tail of the Adr 


and being ſo ſeiſed, he preſented his Clerk to the Biſhop, c. who refuſed him, which 


it was the ſame Diſturbance, upon which he declared in the former Action; and upon De- 
murrer adjudged, that the Replication was ill, for though in a Quart Impedit there muſt 
be a Diſturbance to maintain the Action; yet the principal Matter is to recover the Ad- 


vowſon and Preſentation ; now there was a Diſturbance laid in the firſt Action, and this 


new Diſturbance alledged in the ſecond Action, doth not alter the Plaintiff's Caſe; be- 
ſides, 'tis the Nature of a Qrare Impedit to be final, either upon a Diſcontinuance, or 
Nonſuit, but by this Means one Man might have many Quare Impedits, which would be 
vexatious ; tis true, he may have ſeveral Qhuare Impedits againſt ſeveral Perſons, but not 
againſt one; and therefore it was adjudged, that the Plaintiff's Writ ſhould abate. Hob. 
137. The Earl of Bedford verſus Wilſon. 

16. If the Defendant pleads ne diſturba, &c. which in Effect is the general Iſſue in a 
are Impedit, this only is a Defence of the Wrong, with which he ſtands charged, and 
is ſo far from controverting the Plaintiff's Title, that in Effect it confeſſes it; and there- 
fore the Plaintiff may preſently pray a Writ to the Biſhop, or maintain the Diſturbance 
in Order to recover Damages. Hob. 163. | | 

17. In a Quare Impedit to preſent a Vicarage, the Plaintiff had a Verdict, and a Writ 
was awarded to the Biſhop; but upon a Writ of Error brought, the Error aſſigned was, 


judged, that it was only the Miſpriſion of the Clerk, and amendable. Hytt. 41. Sir 
George Shirley verſus Underhill. Hob. 327. . P. 
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worth \awas appendaur, and preſented: G. T. and. afterwards was attainted of Felony, and 
that the Manor being held of the King, it eſcheated to the Crown by his Death, who by 
Letters Patents, 7 Aprilis, Anno 15 Fac. granted the ſaid Manor and Advowſon to the 
Plaintiff; and that the Church being void by the Death of G. 2. it belonged to him to 


ME: The ' Archbiſhop - of | Tork pleaded, and confeſſed the Declaration only, that 


he King preſented the other Defendant Biſhop, who was inſtituted, and inducted, and tra- 
verſed, that the. King granted the Advowſon to the Plaintiff, to which Plea the Plaintiff 
demurred; and Biſbop, who was the Incumbent, - pleaded that he was * imper ſonata 
ex præ ſemtatione Domini Regis, and that Sir Gervaſe Elhkuaies was ſeiſed in Fee of the ſaid 
Advowſong as in Groſs, and. preſented. G. 7. and confeſſed the Eſcheat to the King, and 
that the King preſented the ſaid Biſhop, and that he was inſtituted, and inducted, and 
traverſed that the Advowſon was appendant to the Manor: the Plaintiff Ellwaies replied, 
that Biſbop was not in ex pra ſentatione Domini Regis, upon which he demurred ; the 
other Defendant Taylor pleaded, that before the Plaintiff Eilwaies had any Thing in 
the ſaid Advowſon, one Sydenham was ſeiſed in Fee of the ſaid Manor and Advowſor, and 
granted three of the next Avoidances to one Ridyey and Eleanor his Wife; and that 
afterwards the Church being void, Sydenham decke one Elſtan; and that the Church 
being again void, Sir Geruaſe Ellwaies preſented G. 7 

Rydney and his Wife died, and Adminiſtration of the Goods of the Wife was granted to 
7 2 the other Defendant, and the Church being void, he preſented Biſbop, to which 
Plea the Plaintiff demurred; and firſt, as to the Plea of the Archbiſhop, it was adjudged 
ill ; for the only Plea which the Biſhop hath at Common Law, is, that he claimeth no- 


thing but as Ordinary; he could not counterplead the Patron's Title, nor any Thing to 


* tinleſs 

he make a 
Title bim 
ſelf to the 


P atr onage 


the Right of Patronage, nor could the Incumbent counterplead ſuch Title at Common 
Law; but by the Statute 25 Ed. 3. both the Biſhop, and the Incumbent may counter- 
plead the Patron's Title, the one when he collates by Lapſe, but in * no other Caſe; 
and the other being perſona imperſonata, may plead the Title of his Patron, and counter- 
plead the Title of the Plaintiff; therefore in the principal Caſe, the Archbiſhop having 
counterpleaded the Title of the Plaintiff, tis more than he can do, either at Common 
Law, or by the Statute, ſo his Plea is ill. na air v2, „„ Jo 

As to the Plea of the Incumbent, *tis true, he may plead the Title of his Patron, 
when he is perſona. imperſonata by his Preſentation and Induction ; but when he is in by 
the Preſentation of the King, then he cannot plead the Title of any other Patron; but if 
in Truth he is not im ex preſentione Regis, then the Plaintiff may plead as in this Caſe, that 
he is not in ex præſentatione Regis, therefore his Replication is good. And laſtly, as to 
Taylour's Plea, the Caſe is, a Man ſeiſed of an Advowfon appendant to a Manor, grants 
the three next Avoidances, the Church became void, the Grantor himſelf preſented, and 
afterwards granted the Manor and Advowſon to another ; and the Church being again 


- 


void, the Grantee preſented ; and being again void the third Time, the Queſtion was, 


thether the Grantee of the three next Avoidances could preſent this third Time; and ad- 


judged that he could not, for where an Advowſon is granted for the three next Avoidan- | 


ces, and the Grantor himſelf preſents upon the firſt Avoidance, this is an Uſurpation 
upon the Grantee of the three Avoidances, and puts him out of Poſſeſſion of the third 
Preſentation, for tis an entire Intereſt, and if ſix Months paſs, he is without Remedy; 
for after that Time he cannot have a Qrare Impedit, and he cannot have a Writ of 
Right, becauſe of the Weakneſs of his Eſtate ; but Juſtice Hutton held, that the Grantee 
had ſeveral Intereſts, as if three ſeveral Grants had been made to him. . Jones 4. Ell- 
waies verſus Archbiſhop of York, & all. Eg. 

19. Care Impedit againſt Richard Biſhop of Lincoln, the Patron and Incumbent, who 


pleaded that at the Day when the Writ was trought, there was no ſuch Richard Biſhop of 


Lincoln; and this was held a good Plea in Abatement. Hutt. 33. Coppledike verſus 7. anſey. 
Winch. 13. S. C. reported by the Name of Blunt verſus Hutchinſon. 

20. Aſſiſe of Darrein Preſentment againſt Patron, Ordinary and Parſon; the Biſbop 
made Default, the other Defendants pleaded in Abatement, that the ſame Plaintiff had 
brought a Quare impedit againſt the ſame Defendants, for the ſame Church, to which they 


had appeared, Sc. adjudged that the Plea was good, becauſe a Qyare Impedit is an Action 


of an higher Nature than an Aſſiſe of Darrein Preſentment, becauſe *tis for the Right, 
and alſo for the Poſſeſſion; and therefore the Aſſiſe ſhall abate. Hutt. 3. Andrews verſus 
r — | 

221. Adjudged, that the Incumbent cannot plead to the Title of the Parſonage, with- 
out ſhewing that he is perſona imperſonata of the Preſentation of the Patron. March. 1 59. 
Palmes verſus Hudd. 5 | | | 


4 | | | | 22. Error 


4 1K. leclar Father, Sir :Gerva Blwaies, was 
ſeiſed in Fee of the Manor of Sambey,, to which the-Advowſon-of the Church of Bab- 
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- by Uſurpation; that afterwards 
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ao” 4+ on } 
2 


* * „ 

2 * 3 5 — * * ® Gr 9 n * 
Fm * k 4 7 w- N — . . 4 ; 13 15 bo * 
| — — 4 K = — 

Po = : 4 - 

| a n. 2 3 E 

9 
* K . "of TN * 
* * P 42 . 


Church, that was adjudged well enough; but the principal Ertor inſiſted on, was, that 
the Verdict was ill, fer the Jury have not found when the Church became void; they on- 
ly ſay, that Tempus ſemeſtre modo tranſwit, which may be very true, and yet a long Time 
before this Writ brought ; but adjudged that the- Words modo tranſivit ſhall be intended, 
that the ſix Months paſſed pending the Writ, which is inquirable only in Reſpect of 
Damages. Cro. Car. 249, 253. Owen verſus Pritchard. Lort verſus Bifhop of &. David's. 
5 So are Jmpedit againſt the Archbiſhop of Vork and Sowton the Incumbeiit, in which the 


Plaintiff made a Title, for that the Defendant was preſented upon a Simoniacal Agreement ; 


the Archbiſhop pleads, that he claimed nothing but as Ordinary, and the Defendant Sow« 
ton pleaded in Abatement, that the Patron is not named in the Writ ; and upon Demurrer, 
it was adjudged, that he need not, becauſe his Title is admitted, and the King claims in 
Affirmance of his Title and Right for he hath already had the Fruit of his Prefenta- 
tion ; but his Clerks ſhall be removed, becauſe of the any." 3 Lev. 15. The King 

. 
24. ee Impedit to preſent to the Church of St. Andrew Wardrobe, in which the 
Plaintiff declared, that by the Act 22 Car. 2. for rebuilding London, it was enacted, that the 
Pariſhes of St. Andrew Wardrobe and St. Anne Black-Fryers ſhould be united, and that St. 
Andrew Wardrobe ſhould be the Church to be rebuilt, and the Pariſh Church, and thar 
the Patrons ſhould preſent by 'Turns, and that the Patron of St. Andrew Wardrobe ſhould 
firſt preſent ; that 1 Fuly 25 Car. 2. one Cade the Incumbent of St. Andrew Wardrobe died, 
and that the King being Patron preſented Stoning, which was the firſt Avoidance after the 
Act; that Stoning died, whereby it belonged to the Plaintiffs Patrons of Black-Fryers to 
preſent in their Turn, and that the Defendants hindered them ; the Biſhop claimed no- 
thing but as Ordinary, and Blake the Defendant demurred to the Declaration, for that ir 
did not appear that the Plaintiffs, or any by whom they claimed had preſented to, or ever 
were in Poſſeſſion of the Vicarage of Black-Fryers; and that in a Quare Impedit there muſt 
always be ſuch a Preſentation alledged, for which Reaſon Judgment was given againſt the 


22. Error of a Judgment in the Grand Seſſions in Wales in an Aſſſe of Darrein Pre- W. Jones 
ſentment, wherein the Plaintiff declared quod ipſe preſertavit, leaving but ad eandem Eccles 1 
fiam ; but . becauſe it can have no other Intendment than that he preſented to the ſame 


170. 8. C. 
the 
ame of 
Lort 2. 
Biſhop of 
St, David, 


Plaintiffs ; for though it was in the Caſe of an Union by an Act of Parliament which ap- 


points that the Patrons ſball preſent by Turns, yet that Act did not intend to reſtore any 
Title which might be loſt, but to leaye the Title as it was before. Now it doth not ap- 
pear, but that there might have been Uſ/zrpatior before this Act was made; and if ſo; 
then the Uſurper, and not the Plaintiffs, is Patron, for they can have no Title till they had 
regained it by a Writ of Right of Advowſon ; and for that Reaſon they ſhould have al- 
ledged a Preſentation in themſelves, or in one under whom they claimed ; this Judgment 
was affirmed in B. R. but reverſed in the Houſe of Lords by Writ of Error. 3 Lev. 
435. Reynoldſon & al. verſus Biſhop Fl London and Blake. 5 | 
25. In a Quare Impedit the Plaintiff's Title was under a Grant of the next Avoidance; 
Oc. wherein he declared that Sir George Horner was ſeiſed in Fee of the Manor of Dow- 
ling, to which the Advowſon was appendant ; that he preſented V. R. who was admitted, 
need and inducted, and that afterwards he granted the next Avoidance to the Plain- 
tiff; that J. R. died, and that it belonged to him to preſent; and upon Demurrer to 
this Declaration, it was objected that it was ill, becauſe the Plaintiff did not alledge that 


Sir George Horner preſented W. R. tempore pacis, which is very true, it ought to have been ſo, 


if this had been an Advowſon in groſs ; but here is a precedent Right alledged in the Pa- 
tron, (v7z.) that he was ſeiſed in Fee of the Manor of Dowling, to which this Advowſon 


was appendant ; and then he ſets forth a Preſentation in Purſuance of that Right, and 


ſo there is no Occaſion to alledge that it was tempore pacis. 1 Mod. 230. Strode verſus 
Biſhop of Bath and Horner. 


26. In a Quare Impedit againſt two, one of them caſts an Eſſoin, & idem dies datus eff 
to the other, G. Then an Attachment iſſued againſt them for not appearing at the Day, 
and Proceſs continued to the grand Cape ; which being returned, and the Parties not ap- 
pearing, it was ruled that Judgment final ſhould be entered according to the Statute of 
Marlbridge, cap. 12. It was moved to diſcharge. this Rule, becauſe the Defendants were 
not ſummoned either upon the Attachment or grand Diſtreſs, for the Summoners were 
John Roe and Richard Doe, which are feigned Names. Now if Judgment final ſhould be 
entered, there is no Remedy but by Writ of Deceit ; and on ſuch a Writ the Summoners 
and Veyors are to be examined in Court, but feigned Summoners can never be examined, 
ſo that 'tis an Abuſe of Officers to return ſuch Names: Ignoratice of the Sheriffs was the 
original Cauſe of it, who being to make Returns, and finding the Names of John Roe 
and Richard Doe ſet down in Books of Precedents as Forms, followed thoſe Precedents ex- 


actly, and made their Returns accordingly, and took. no further Care to return true Sum- 


moners; for theſe Reaſons the judgment was ſet aſide; for the Deſign of the Statute of 


Alarlbridge was to have Proceſs duly executed; and that muſt be with Notice; for 15 the 
Defen⸗ 
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+. - Defendant do not appear upon the Summons, then an Attachment ifſues againſt him, by 
which the Sheriff is commanded to ſeiſe his Body, and to make him give Sureties for his 
Appearance; if he will not appear, then the Grand Cape is awarded; (i. e.) the Sheriff 
is commanded to take the Thing in Queſtion; and if ſtill he neglect to appear, then 
Jud ment final is to be given, by which the Right is for ever concluded; and this being 
0 ann, the Proceſs muſt never be ſuffered to be a Thing of Courſe, but real Sum- 
moners muſt be returned. 1 Mod. 248. Searle verſus Long. 3 
27. The King brought a Quare Impedit againſt the Biſhop, Sc. Patron and Incumbent, 
and declared that Queen Elizabeth was ſeiſed in Fee of the Advowſon of the Church of 
Redriſſe, and preſented V. R. and died; that the Advowſon deſcended to King James, 
who died ſeiſed, and ſo brings down the Title to the preſent King; the Patron pleaded in 
Bar, to which the Plaintiff demurred ; the Incumbent confeſſeth the Seiſin of Queen Elie: 
2abeth, but pleads that ſhe Anno 2d of her Reign granted the Advowſon to one Boſbill, 
from whom he derived a Title to the Patron, who preſented the Defendant, and tra: 
verſed that Queen Elizabeth died ſeiſed; upon which Iſſue being taken, the Evidence for | 
the Plaintiff was a Preſentation by Queen Elizabeth Anno 14. of her Reign by Uſurpa- 
tion; by which ſhe preſented one Rider, reciting that the Church was void, and that it 
belonged to her to preſent. The Defendant produced a Judgment in a Quare Impedit againſt 
this Rider, at the Sign of one Wingate, who claimed by a Grant from Adie, to whom 
Lndwell granted it, and that J/ingate had a Writ to the Biſhop,. and Rider was turned 
out. It was admitted that J/ingate had a Writ to the Biſhop, but no final Judgment was 
given; to which it was anſwered, that there are two Judgments in Quare Impedit, one 
that the Plaintiff ſhall have a Writ to the Biſhop, which is the Judgment at the Common 
Law, and 'tis the final Judgment, becauſe it goes to the Right between the Parties; the 
other is a Judgment for the Damages, ſince the Statute of Meſtm. 2. cap. 5. which Judg- 
ment is not to be given but at the Inſtance of the Party: Now in this Caſe * li- 
zabeth preſented Rider by Uſurpation, for ſhe recited it belonged to her to preſent, when 
in Truth it did not, for ſhe had granted the Advowſon to Bosbill; and *tis very true, 
that where the King preſents by Uſurpation, and his Clerk is inſtituted, that he regain- 
ed the Fee- ſimple of the Advowſon ; but the Title by Uſurpation being only a defeaſtble 
Title, if the rightful Patron recover againſt the King's Incumbent, the King's Title 
ſhall be bound, tho* he is no Party to the Suit. 1 Mod. 253. The King verſus Thorubo—- 
rough & al. | 5 | 
28 Quare Impedit to preſent to the Vicarage of B. wherein the Plaintiff ſet forth that 
E. C. was ſeiſed of the Rectory, to which the ſaid Vicarage did belong; and that the 
ſaid E. C. preſented one S. and then conveyed the Rectory to the Plaintiff F. and others, 
and their Heirs, to the Uſe of the ſaid E. C. and her Heirs, c. that the Vicarage be- 
came void, and ſo it belonged to them to preſent. The Biſhop claimed nothing but as 
Ordinary; the Incumbent H. pleaded that 2 James I. was ſeiſed of the ſaid Rectory 
in Fee; and that it being void by the Death of L. he preſented one Salbear, and ſo de- 
rived a Deſcent to King William, &c. abſque hoc, that E. C. was ſeiſed in Fee; there was _ 
Judgment againſt the Biſhop, and the Plaintiff took Iſſue upon the Traverſe, which was 1 
tried at the Aſſiſes at Exon, and the Plaintiff had a Verdict, and the Jury farther found, 
that the Vicarage was full of the Defendant H. ex preſentatione of the King, and that it 
was afterwards void on 25th Dec. 1697, by the Death of S. the laſt Incumbent ; and that 
20 May 10 IV. 3. the Plaintiff brought a Quare Impedit againſt the Biſhop and the Defen- 
dant, and that the Vicarage was of the yearly Value of ſixty Pounds ; and thereupon the 
Plaintiff prayed Judgment according to the Statute, and a Writ to the Biſhop to remove 
the Defendant H. and to admit another, and Damages likewiſe to the Value of the Li- 
p ving for half a Year, and had Judgment accordingly ; and a Writ of Error was brought, 
and the Plaintiff in Error was nonſuited. 1 Lutw. 901. Biſhop of Excefter and Heskett 
verſus Freake. & al. | | 
4 Mod. 29. Quare Impedit to preſent to the Church of Southpole, &c. wherein the Plaintiff de- 
375 clared, that he was ſeiſed in Fee of the Manor of Southpole, to which the Advowſon of the © 
2 = Church did belong; and that being ſo ſeiſed, the Church became void, he preſented, SC. 
2 Salk, that by the Death of the Incumbent the Church was now void, and that ir belonged to 
539 him to preſent ; the Biſhop pleaded in Bar, that the Church was within his Dioceſe of 
Caſes ad). F207, and that he claimed nothing but as Ordinary; that it was a Benefice with Cure, &c. 
88. 8. O. and void by the Death of the laſt Incumbent; that within ſix Months after the Avoid- 
ance, the Plaintiff preſented Francis Hodder, who at that Time was a Perſon minus fuffi- © 
ciens in literatura ſeu capax to have the ſaid Church; that he examined him, and found 
him perſonam in literatura inſufficientem, &c. the Plaintiff replied, that Hodder at the 
Time of his Preſentation, Oc. was Vicar of Ogborough, &c. and that he was homo litera- 
tus; and that after Examination of his Learning he had Epiſcopal Ordination, and was 
licenſed to preach by Anthony late Biſhop of Exon, and that he had celebrated Divine Ser- 
vice many Years, and that he was /atis ſufficiens to celebrate the ſame ; and upon Demur- 
rer it was held to be an ill Plea, for to ſay that a Man is minus ſufficiens in literatura is too 
general, to which a particular Anſwer cannot be given. 2 Lutw. 1094. Hele verſus Biſhop © 
of Exon. Affirmed in B. R. in Error, but reverſed in the Houſe of Lords. Quatre 
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HIS is a Writ which lies againſt a Biſhop, | where a Man hath recovered 
his Advowſon or Preſentation in a Writ of Right of Advowſon, or in a Qua- 
re Impedit, or other Action, and the Biſhop doth refuſe to admit his Clerk; 

tis requiſite in this Writ to mention the Recovery, and it muſt be brought 

in that County 5 the Refuſal was. 7 Rep. In Bulwer's Caſe. Mich. 29 H. 8. 

Dyer 40. KY P. 5 | 1 d | 3 3355 : 2 ; 1 "I 
2. In a Quare Impedit the Plaintiff, had Judgment, and a Writ-awarded to the Biſhop ; 
if upon this Writ the Biſhop -makes-a: falſe Return, the Plaintiff may have a Qyarc non 
Admiſit againſt him, and recover Damages. . Paſch.- 9 Eliz. Dier 260. Baſſet's Caſe. 

3. King Edward I. preſented his Clerk to a Benefice in Jorkſhire, and the Archbiſhop 
of that Province refuſed to admit him; whereupon the King brought a Quaxe non Admi- 
fit ; the Archbiſhop pleaded that the:Pope had a long 'Time before provided for the ſaid 
Church, as one having ſupreme Authority in that Caſe ; and therefore, that he neither 
dared or had Power to.remove the Incumbent, who was in Poſſeſſion by the Pope's Bull ; 
it was adjudged, that for this Contempt to execute the King's Writ, the Archbiſhoprick 
ſhould be leite into the King's Hands, and loſt during his Life. 5 Rep. 12 Cafe of Eccle- 
fiaſtical Perſons. 2 | 


nai 


4. Judgment in a Quare Impedit, and afterwards a Writ is awarded to the Biſhop to 
admit the Clerk of him who recovered. ; and the Biſhop refuſed ; thereupon a Qyare non 
Admiſit is brought againſt lum. Now if the Judgment in the Qrare Impedit ſhould be 
afterwards reverſed upon a Writ of Error brought, in ſuch Caſe, the Biſhop may plead to 
the Quare non Admiſit, null tiel Record; but if Judgment is likewiſe given upon the Quarb 
non Admiſit, yet by the Reverſal of the Judgment in the Quare Impedit, the other Judgment 
is likewiſe reverſed. 8 Rep. 142. In Dr. Drury's Caſe. 


Que Eſtate, 
See Preſcription. (A) per totum, and (B) per totum. L 
(A) 
1. ASE, Ec. in which the Plaintiff declared, that the Corporation of Greenwich 


Hoſpital were feiſed of an Houſe in H. and that they, and all thoſe whoſe E- == 
Hate they had in the laid Houſe, have uſed to have a Way from the ſaid 2 Roll. 
_.%S._4 Houſe over ſuch Land to the Thames; that the Corporation made the Plain- Rep. 575 
riff, Oc. by Virtue whereof he was poſſeſſed, and that the Defendant had ſtopped the 3?” 
Way, &c. After a Verdict for the Plaintiff it was moved in Arreſt of Judgment, that a 
Corporation could not preſcribe by a Que Eftate, becauſe they could have no Land but 
by Deed, which is very true; but yet in an Action on the Caſe (as this is) they need not 
ſet forth how they came by the Land, beſides, there is a Difference where the Preſcrip- 
tion is for a TO appendant or incident, as a Way is, and where it is for a Thing in 
groſs ; for in the firſt Caſe it may be by a Ile Eſtate, but in the other not. Palm. 387. 
Slowman verſus IWeſt. 85 | | | 

2. In Debt for the Arrears of an Annuity the Plaintiff declared, that JF. R. was poſs 1 Les, 
ſeſſed of a Term 9 Tears, and granted an Annuity out of it (to commence after his 199. 
Death) for the Life of B. B. and that V/. R. is dead, Cue Eftate the Defendant had; fo 


that this Action was brought againſt the Defendant as an Aſſignee of the Term, but of 
which the Rent iſſued. The Defendant pleaded il debet, and after a Verdict for the 
Plaintiff, it was moved in Arreſt of Judgment, that the Declaration was ill, becauſe the 
Plaintiff did not ſer forth the Aſſignments, by which the Eſtate came to the Defendant ; 
tis true, a Man may avow for Rent without ſhewing the Aſſignments, but in an Action 
of Debt for Rent, the Plaintiff muſt ſet them forth ; bur adjudged, that the Declaration 
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is good; for 'tis impoſſible the Plaintiff ſhould ſet forth the Aſſignments when he is 2 


Stranger to them, and even where a Man is Plaintiff, he may derive a Title to himſelf of 
a Term for Years of a Thing which doth not lie in Grant by a Que Eftate, without ſhew- 


ing the Aſſignments. Sid. 297. Coates verſus Made. See Dyer 238. (B) See 3 Cre. 22. 

3. Covenant, in which the Plaintiff. ſets farth a Leaſe made by the Queen to 2. $. and 
brings the Reverſion to himſelf, and the Reſidue of the Term to the Defendant, by a 
Cue Eftate, which he had in it by ſeveral mean Conveyances, Sc. There was a Plea and 
a Demurrer, and it was adjudged that though a Man cannot plead a Que Eftate of 4 
Term for Tears in himſelf, or in any other under whom he claims; yet he may do it in a 
Stranger under whom be doth uot claim, becauſe it is preſumed, that he is not privy to the 
Eſtate, nor to the Conveyances made to a Stranger. 3 Lev. 19. Pitt verſus Ruſſel. 
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Quo Marranto. 


againſt whom it cannot be brought. (8) 
Pleas therein good, and not good. (C.) 


. 3 


For what it may be brought. (A) 


— 
c 


— * ad * 


(A) 
Foꝛ what it may be bzought: 
ue T may be brought to know by what Authority the Defendant holds a Court-Baron, 
becauſe *tis Matter of Right to hold Courts to adminiſter Juſtice ; and if any 


Perſon doth it without Right, a Quo Warranto lies to ſhew by what Authority he 
doth it. 2 Cro. 259. The King verſus Stanton. 


= 
Againſt whom it may be brought, and againſt whom not. 
I. A Quo Warranto againſt the Biſhop of Durham, to know what Authority he claimed 


A to have the Goods and Chattels of thoſe indicted for Felony and ſtanding mute; 
to which it was pleaded that Durham was a County Palatine, and had jura Regalia, and 
by Reaſon of that he claimed that Privilege ; it was adjudged, that though a Man cannot 
preſcribe to have Felons Goods, becauſe Pr cription is only for Matters in fait; yet a 
Man may preſcribe to have a County Palatine, and by Conſequence to have all the Inci- 
dents in it. 2 Bulſt. 216. Sir Ferom Bows verſus Biſhop of Durham. Dyer 289. 

2. Quo Warranto, &c. the Defendant pleaded that the Abbot of B. was ſciſed of Wafes 
and Strays by Preſcription, and had uſed and excrciſed the Liberty to have Felons Goods, 


within three Months before the Diſſolution of the Abbey, (but did not ſet forth by what 


Title he had uſed this Liberty, either by Grant, Preſcription, or otherwiſe; ) and that 
by the Statute 32 H. 8. for reviving the Liberties, and by a Grant he had tot, tales, tantas 
& conſimiles libertates, as the Abbot had, and ſo concluded eo Varranto, he uſed and 
claimed the Liberties, c. The Queſtions were, whether the Defendant ought to ſet 


forth the Grant by which the Abbot was entitled to Felons Goods. Two Judges were of 


Opinion that the Defendant had ſer forth a ſufficient Title by Way of Uſage in the Ab- 
bot, and need not ſet forth any other Title; as a Man may plead a Diſcharge of Tithes 
of Abbey Lands, by the Statute 31 H. 8. for that the Abbot had them diſcharged at the 
Time of the Diſſolution, without ſhewing how they were diſcharged. But the chief Ju- 
ſtice Popham was of another Opinion, becauſe Felons Goods could not paſs from the 
Crown without Matter of Record; now if an Uſage ſhould be pleadable in ſuch Caſe, 
and Iſſue ſhould be taken upon a Traverſe of Legetime uſus fuit, this muſt be tried by a 
Jury, and by Conſequence they would try what the Law is upon that Record, which 
will never be allowed, for Records muſt be tried by Records; and the Caſes of Diſcharge 
of 'Tithes is not parallel, becauſe they may be diſcharged by Unity of Poſſeſſion, by real 


Compoſition, or by the Pope's Bulls, which are not Records here. It was objected, that 


this Plea was not well concluded with eo Varranto, becauſe the Defendant had or pow 
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EL 1 Abbot viz.) by Preſcription to the Waifs and Strays, and by Uſage 
en TON Goods ; — . that it ſhall be taken diſtributively. The Queen 
1 S. C. by the Name of the Abbot de Strata Mar- 


Pleas therein good, and not good, 


x. uo Warranto containeth two Things, (1) By what Authority the Defendant 

A * ſuch Liberties, (2) And then it chargeth him with the wrongful Uſur- 
pation of them; as for Inſtance, in a Quo Warranto, by what Authority the Defendant 
claimed to have a Court-Leet infra meſſuagium 3 it was farther alledged, that uſurpavit 
libertatem pred ſine aliqua conceſſione vel authoritate ; the Defendant pleaded non ufurpavit, 
&c. it was objected this was no good Plea, becauſe the natural Anſwer to a Gu ar- 
ranto, was either to claim, or diſclaim ; the better Opinion was, that 'by this Plea the 
Defendant had anſwered the Uſurpation, but did not ſhew by what Title he had claimed. 
Godb. 91. Sir Gervaſe Cliſton's Cale. nth 4 B00 | W 8 

2. Information in Nature of a Quo Warranto, againſt the Defendants, to ſhew Cauſe by 
what Authority they took Gravel and Sand in the River Thames for Balaſt ; they ju- 
ſtified by virtue of a former Patent to them by the King, of the Office of Laſtage and 
Balaſtage of all Ships in the River Thames;' and upon Demurrer to this Plea, it was 


4 Leon, 
199. 


adjudged, that the Defendants had a good Title to take Balaſt, though they did not ſet 


forth the Grant of the Office cum pertinentiis; but Judgment was given againſt them upon 
a Defe& in Pleading, which was that they pleaded a Patent as a Grant and Confirmation, 


' which made it double, and becauſe they did not alledge that it belonged to the ſaid Office, 


to take Sand and Gravel in that River, nor that the Office was an antient Office; it 
was held in this Caſe, that the Soil of all navigable Rivers in England belongs to the King, 
that if this had been in a * Qu, Warranto the Judgment had been final, becauſe that is a 
Writ of Right; but it being in an Information in Nature of a $zo Warranto, tis not con- 
cluſive, * that the Proceedings in the one is a Summons, and Judgment that the Liber- 
ties be ſeiſed, if the Defendant doth not appear; but in the other, the Proceſs is a Verire 
facias and diſtringas. Sid. 86. The King verſus T1 rmity-Houſe. em 

3. Quo Warranto againſt the Company of Muſicians in London, who pleaded a long 


* Kelw. 


139, 146. 
* Co, Ent. 


527. 


Plea; but the Exceptions to it were, for that in the 910 Warranto they were named Ma- 


ſter and Wardens, and they plead by the Name of the Guild or Fraternity; beſides they 
ſay, that they may elect Men of their Fraternity into the Fraternity, which is abſurd, 
for they are to elect them, who are not of the Fraternity before. Sid. 290. The King 
verſus Berdwell. 

4. In a $y0 Warranto againſt the Town of Farnham for uſing a Fair and Market, and 
taking To//; Iſſue was taken, whether they had Toll by Preſoription or not, and it was 
found that they had; but it was moved in Arreſt of Judgment, that here was a Di ſcontinu- 
ance, becauſe there was no Iſſue, as to the other Liberties claimed by them, (viz.) a 
Fair and Market ; and this Action is not helped by the Statute of Feofails, which is very 
true; but adjudged, that they were too ſoon to make this Objection, becauſe Judgment 
was not yet given, and there can be no Diſcontinuance againſt the King before Judgment ; 
becauſe by virtue of his Prerogative, the Attorney General may proceed to take Iſſue 


upon the Reſt, or may enter a Nolle proſequi; but if he will not proceed the Court may 


make a Rule on him ad replicandum, and then there may be a ſpecial Entry made of it. 


Hardres. 504. Attorney General verſus Town of Farnham. | 

5. Mandamus to reſtore Sir James Smith to the Place of Alderman of London; the Sub- 
ſtance of the Return was, that he did not take the Oaths enjoined by the Statute 1 U. 
before Auguſt 1, for which he was deprived, Oc. The Words of the Statute are, If any 
Perſon, now baving any Office or Employment, ſhall refuſe to take the Oaths, Ec. now 
if by the Judgment in the Quo Warranto againſt the City of London, the Corporation was 
diflolved, then Sir James Smith was not an Alderman at the Time of the making the 
Statute 1 777]. and if ſo, then he was not obliged to take the Oaths, & per Cur'. A Cor- 
poration may be diſſolved, becauſe tis founded on a Truſt, and if that is broken *tis for- 
teited ; but a Judgment of Seiſure cannot be proper, for to what Purpoſe ſhould a Thing 
be ſeiſed, if 'tis diſſoved: By the Judgment in this Qu Harranto, the Corporation was 
not diſſolved; for *tis quod libertates & franchiſie capiantur E ſeiſattur in manns Regis, 
which implies that they are not extinguiſhed ; wherever Judgment is given for the Kin 
upon a Quo Harranto for Liberties uſurped, the Judgment is quod extinguantur, and that the 
Uſurpers /ibertates, &c. nullatenus intromittant, and in ſuch Caſe the Writ muſt be brought 
againſt particular Perſons ; but where the Que Marranto is for a Liberty claimed by a Corpora- 
tion, there it muſt be brought againſt the Body Politick, in which Cafe the Liberties may 


be ſciſed, but the Corporation ſtill exiſts, and fo it did in the principal Caſe, 4 Mod. 53. 
Sir James Smith's Cale. =" Quo 
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HE Demandant and his Wife brought a general Wrir, appointed by the Sta- 
tute: of * Rutland, called uod ei deforciat, againſt the Defendant Lewis, for 
Lands in Cardiganſbire, and made Proteſtation to proſecute it in Nature of a 
Qasd ei daſorciat at Common Law, and this was for one Meſſuage, and 
twenty Acres of Land, Sc. which T. S. gave to the Wife of the Demandant, and to the 
Heirs of her Body; and that the Defendant Lewis deforoed them; and declares that the 


ſaid 7. S. was ſeiſed in Fee, and gave the Lands to the Wife in Tail; and that ſhe married 


the Demandant Griſith, and that the Tenant Lewis deforced them: The Tenant pleads 


in Abatement of the Writ, that uod ei deforciut was a Writ formed by the Statute 


Weſtm. 2. which was ſubſequent to the Statutue Rutland; and therefore the Demandants 
ought to have brought a ſpecial Writ of Quod ei deſorciat, according to that Statute; and 
not a general Writ according to the Statute of Rutland; and for this Reaſon Judgment 
was given in the Grand Seſſions, that the Writ ſhould abate; whereupon Grifith and His 
Wife brought a Writ of Error; & per Cur”, that Judgment was reverſed ; for that this general 
Writ of Jod ei deforciat is good; for though the Statute of Rutland appoints ſuch Writ 
pro placito Terre, and directs a ſpecial Proteſtation to ſue it; yet it doth not extend only to 
Actions which were at Common Law, or to any Statute before 12 Ed. 1. but alſo to 
Actions given by any ſubſequent Statutes, and therefore it extends to Ryod ei deforcint, 


given by the Statute Weſtm. 2. therefore the Judgment in Wales was reverſed, and a Rule 


was made that the Tenant ſhould plead next Term. V. Fones 380. Griffith & ux verſus 
Lewts. 12S BST 55 ds f : N 1 * . > 9 : 


8 " 


SEES oe . , OO ISS 
7 


- Nuod cum. Where tis good, and not good in Pleading. - Aſſault. ( 5 


Quod Permittat, 


See Batten's Caſe. Nuſance. (A) 1. 
(2): - | 


1. HIS is a Writ, which was formerly brought where a Man built a Wall, a 
| Houſe, or any Thing which was a Nuſance to the Freehold of another, and 
afterwards died; in ſuch Caſe he who received any Damage brought a Ou 
permittat againſt the Heir of him who did the Nuſance, and the Form of it 
was Quod permittat eum proſternere murum, &c. but this Writ is ſeldom or never brought, the 


proper Remedy being now turned into an Action on the Caſe. 'The Writ was given by 


the Statute W. 2. AS: 


2. A Man built on his own Freehold a Houſe, ſo near the Dwelling Houſe of his 
Neighbour, that the ſaid Houſe as Sang magnam partem, (vix.) tres pedes Curtiligii 
of the Neighbour, who made a Feoffment of the Houſe to V. R. who brought a Q1od 
permittat againſt him who built the other Houſe, and declared that the Water did fall 
from thence to the Nuſance of his Houſe: The Queſcion was, if the Feoffze was entitled 
to this Writ, becauſe as it was objected, the Feoffor to whom the Wrong was done, had 
conveyed. all his Right to the Feoffee, who was bound to take the Houſe in \the ſame 
Condition as it was conveyed to him, and if ſo, then he had no Remedy for this Injury ; 
but adjudged, that the Falling of the Water from one Houſe to the other, in the Time 
of the Feoffee himſelf, was a new Wrong done to him; and the ſuffering that Wrong to 
continue to the Prejudice of the Feoffee, ſhall be puniſhed by him in a 9d permittat, if 
tis not reformed upon the Requeſt, and he may abate the Nuſance, as the Feofor 2 * 

5 | "EE 7 Wer +, el 


2 


> : 1 - y ” 7 
i ; 2 S * 65 2 8 
- . 2 ad 2 2 . 
a SIEGE N 3 Fre KO 3 Pt c * 
> ROT e lod S . . 
S _—" FFF ad . 1 HOP — q * ” 
* P 0: „ 1 DE r oe SIN 8 NG EATS re 
. FFP e "ys r HTS S 
e "$"< 5 e 3 A r ; REID pe ES, 
ä W * p 6 * , CEPT OD re os BY Dong IHE, 


BY 

4 

Fl. 

1 

* x — 
i 3's 
"I 


=: 
+ 
4 
* 
4 = 


7 
8 


ef : 8 % N r A - 

Ea Sor rt ACS. 5 NG) ee, iT 4 — * 
i! 8 
2 r 2 . 


„* — cen Decerr apr * * * — * 
4 ; 
. * 


Kape. 


3 


2 als ren * babes 


45 


uümſelf might have done. TJyin. 40 Fliz. 5 Rep. Penruddock's Caſe. Antea Action on the 
Caſe. (8) 6. S. C. 1 1 | 

3. Caſe, Oc. in which the Plaintiff declared, that the Defendant built an Houſe ſo 
near the Houſe of the Plaintiff, that Part of the Defendant's Houſe did hang over the 
other; and the Plaintiff ih conveying a Title to himſelf; fer forth a Leaſe for ſo many 


| Years made to him of the ſaid Houſe, if the Leſſor did ſo long live, and that by virtue 


+ 


Leſſor. Paſch. 11 Fac. 1. Bron. 85. | 
4. In a Quod permittat proſternere quædam Adificia, the Plantiff declared that Sir Milliam 
Pouliney was ſeiſed in Fee of three Meſſuages, Ec. and of a void Space of Ground adjoining, 


thereof he was and is poſſeſſed; and this was held good, without averring the Life of the 


Sc. and that there were eleven Windows conſtantly enjoyed in theſe Houſes, which were 


granted by the ſaid Sir V. P. to the Plaintiff's Father, with all Eaſements, &c. that the 
Premiſſes deſcended to the Plaintiff, and that 7. H. who was Tenant of the ſaid void 
Space of Ground under the Defendant Jevavit quædam Adificia ſo near the Plaintiff's 
Houſe that they obſtructed his Lights; and though he had asked Leave of the Defen- 
dant, Quod permittat illum profternere eadem ædiſicia, yet ſhe refuſed; the Defendant pleaded 
in Abatement to the Writ, that it was incertain, becauſe the Plaintiff had not ſhewed 
the Nature, and Number of theſe Houſes which were ew bui/t ; and upon Demurrer, 
it was inſiſted for the Defendant, that the Word Quædam related to no certain Number, 
and the Word Ædiſicia was Incertain ; and fince in a Quod permittat, the Judgment is, 


— 


that the Nuſance ſhall be abated, therefore the Particulars ought to be expreſſed with the 


greateſt Certainty; for which Reaſon, where in an Action on the Caſe, the Plaintiff de- 
clared that the Defendant * Jevavit quandam molem, the Writ was abated, becauſe moles 


was an incertain and improper Word for a Bay; but adjudged, that the Writ was good, 


and that it doth not require ſo much Certainty as a Præcipe quod reddat, where the 
Land it ſelf is to be recovered ; ſo the Judgment was, that the Defendant ſhould anſwer 
over. 2 Lutw. 1586. Shalmer verſus Poultney. 15 

5. At Common Law an Aſſiſe of Nuſance did not lay againſt the Alienee of a wrong 
Doer; for the Purchaſer was to take the Land in the ſame Condition that it was at the 
Time of the Purchaſe; therefore by the Statute . 2. cap. 24. a Remedy was given to 
him to recover Damages againſt the Perſon who ſold the Land, if the Nuſance was not 
abated upon Requeſt made to him, or againſt the Perſon to whom he ſold it; but it did 


_ extend to the Alienee of the Alienee, and ſo it is ſaid in the later End of Batter's 
ale. 2 | 4 


Rape. 


(A) 
APE is when a Man hath carnal Knowledge of a Woman by Force, and 
againſt her Will; tis an Offence which cannot be properly expreſſed by any 


other Word than Rapuit, for that implies carnaliter cognovit; it was Felon 
by the Common Law; but that was taken away by the Statute Jer. 1. cap. 


I. 


13. by which if the Party had not wherewith to ſatisfy the King for the Fine, nor the 


Party for the Injury done, he was to be committed for two Vears; but afterwards by the 
Statute Yen. 2. and other ſubſequent Statutes, it was made Felony again. 

2. A Scotchman was indi&ed for the Rape of a Girl of ſeven Years old, and no more, 
ſetting forth quod ipſam rapuit & carnaliter cognovit ; upon not Guilty pleaded, he was 
found Guilty; but the Court doubted whether a Child of that Age could be raviſhed, if 
ſhe had been nine Years old ſhe might, for at that Age ſhe may be endowed. Dyer 304. 

3. In an Appeal of Rape, by virtue of the Statute of 77*/. 2. cap. 34: ſeveral Excep- 
ions were taken, (viz.) that the Appellant had counted that on ſuch a Day, Year, and 
Pariſh, the Appellee eam rapuit & carnaliter cognovit, without ſaying Felonice ; and ſhe did 
not aver in Fact, that ſhe did not conſent either before, or after the Fact done. Dyer 
301. Ellen Lambs. | i 5 

4. If a Bill of Conſpiracy is exhibited againſt ſeveral for conſpiring to charge the 
Plaintiff with a Rape, it muſt be laid that there was not recend projecutio, for that will 
argue a Conſent; and therefore, becauſe the Defendant did not indi the Plaintiff for 
the Rape, in a ſhort Time after the Fact ſuppoſed to be done, but concealed it for half 
a Year, and then would have preferred an Indictment ; this was held to be falſe and ma- 
licious. Godbolt. 444. Taylor verſus Tomlins. Palm. 385. S C Latch. 218. $S. C. 


Necogniſance. 


* Cro. 
Eliz. 520. 
Be ſw ick 
verſus 
Cumden. 


Vetognilante. 


Before whom it may be taken, and] niſance, and what ſhall be forfeited. 
where tis good. (A) )) S 
What ſhall be a Forfeiture of a Recog- What ſhall be extended on a Recogni- 


ſance. (C) 


— 


(A) 
Bekoꝛe whom it may be taken, and where tis good; 
1. Nita querela to avoid a Statute r before the Mayor of Lincoln, be- 
| cauſe it was ſealed only with the Seal of the Mayor, and not of the Party ; 
whereas by the Statute de mercatoribus, 31 Ed. 1. it ought to be ſealed with 
| both Seals; the Defendant pleaded, that it was ſealed with two Seals, accord- 
ing to the Statute; upon which they were at Iſſue, and it was found for the Plaintiff, 
and Judgment quod Statutum præd in forma præd recognitum penitus vacuum ſoret & pro 
nullo habeatur ; and afterwards a Writ of Error was brought, and the Errors aſſigned were 
that the Trial was by Certificate of the Mayor, when to have been by the County; and 
/ that the Judgment was erroneous, becauſe it was quod evacuetur, for though it might be 
void as a Statute, yet tis not void as a Bond, but the Judgment was affirmed ; for if tis 
54 not a Statute, tis not a Bond, becauſe not delivered. Cro. Eliz. + 9. Aſcue * verſus Holl- 
nes ingworth, 355, 494. S. C. Moor 405. S. C. Goldbs. 190. S. C. Antea Delt. (A) 5. S. C. 


Bonds. (H) 
contra. 
W. Jones 2. The Cogniſor acknowledged a Statute before the Mayor of Glouceſter, but no Day 


1,522 mentioned when the Money ſhould be paid; adjudged that the Statute was good, for 
Matthew where no Time is appointed, the preſent Time ſhall always be intended. Dalliſon Rep. 


verſus 144. Davis's Caſe. 


Davis. 


| Maskeline verſus Higford. 


1 Leon. 3. Debt on a Recogniſance taken in London, wherein the Plaintiff declared, that the 
131. S. C. Lord Mayor had uſed to take Recognizances by Cuſtom, of all Perſons, except Infants and 
Feme Coverts, and at all Times, except Sundays, &c. after Judgment for the Plaintiff, it 
was objected, this was an unreaſonable Cuſtom ; for if none but Infants and Feme Coverts 
were excepted, then the Cuſtom extended to Lunaticks and Madmen ; beſides the Lord 
Mayor is not a Judge of Record, and no one can take a Recogniſance, but he who is a 
Judge on Record; but adjudged, that though the Cuſtom is a ſtrange one, yet tis good, 
eſpecially in London, the Cuſtoms there having been confirmed by Act of Parliament. 
Cro. Eliz. 187. Chamberlaine verſus Thorp. : 
4. Sir Nicholas Bacon, the Keeper of the great Seal, took a Recogniſance to himſelf, 
and two others; adjudged it was void as to the Lord Keeper, but good as to the others. 
Dyer 22x. Sir Nicholas Bacon's Caſe. | 
$5. It was held in Hall and Ming field's Caſe, that the ſeveral Judges may take Recog- 
niſances out of Term in any Part of England. Hob. 195. 

56. The Cogniſor acknowledged a Statute to pay five Hundred Pounds to the Cogniſee, 
without expreſſing any Day of Payment ; adjudged that the Statute was good, becauſe 
in ſuch Caſe the Law appoints the Payment to be immediately. Bridg. 20. Mekyns verſus 
Hickford. Winch. 82. Hutton 42. S. C. | 

7. In Debt upon a Recogniſance taken in the Court of C. B. coram George Treby mil, 

Mod. Kc. the Action was brought in B. R. and the Defendant pleaded wm? tie! Record, and 
Ses 4. the Record produced was taken before Zuſtice Nevil in his Chamber in London, and 
by him brought and delivered into Court ; adjudged, that the Plaintiff had failed of his 
Record, for in Pleading, the Record muſt be deſcribed as entered on the Roll, which in 

this Caſe was before Juſtice Nævi at his Chambers; *ris true, in B. R. all Recogniſances 

are entered as taken in Court; but in C. B. they enter them ſpecially where taken, and 

their Recogniſances bind from the Caption, but thoſe in B. R. from the Time of their 

Eztry; on theirs a ſci. fa. may be brought either in London or Aſiddleſex; on thoſe in 

B. R. in the County of Midale/cx only; therefore theſe differ in Subſtance. 2 Salk. 659. 

Chetley verſus Word. 5 (B) Whar 
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Recogniſance. 
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(03) 


What chall be a Fo2feiture of a Kecognizance, &c. and what wall be 
kozkeited. 


1. Man was bound in a Recognizance for his good Behaviour, and being afterwards 
1 A apprehended by a Conſtable upon Suſpicion of Felony, he eſcaped; adjudged, that 
though no Felony was committed, and though the Conſtable took him wrongfully, yet 
his Eſcape is a Misbehaviour, and by Conſequence his Recognizance is forfeited. Godb. 
22. 2 Leon. 166. S. C. (viz.) CrabdelFs Caſe. | 
2. But where a Man is bound in a Recognizance to appear in the King's Bench, and 
before the Day, he was arreſted and committed at the Suit of a common Perſon ; it was 
held to be no Forfeiture of his Recognizance, if he did not appear. 1 Bulſt. 170. 
3. Recognizances when forfeited are perſonal Chattels; ſo held in Ford and $heldor”s 
Caſe. 12 Coke 1, 2, 3. | 
4. Audita querela, &c. brought by the Cognizor, who was taken in Exccution, ſup- 
poſing the Statute to be void, and he entered into a Recognizance with Sureties to ap- 
pear in Michaelmas-Term Sc. Et quod ſtaret Juri & proſequeretur cum eſſectu: Iſſue being 
joined, whether the Statute was void or not, it was found that it was not void, and there- 
upon a Sci. fa was brought upon the Recognizance ; and the Breach aſſigned was, that the 
Cognizor had not paid the Condemnation-Money, nor rendered himſelf to Priſon, & ſic 
non ſtetit juri ; upon Demurrer it was objected, that the Breach was not well aſſigned, be- 
cauſe the Recognizance was only, that the Cognizor ſhould appear & ſtaret juri ; but he 
was not bound to pay the Condemnation-Money, or render himſelf to Priſon ; adjudged, 
that the Recognizance ſhall be taken according to the Courſe of the Court, which is nor 
only to appear, Sc. but to pay the Condemnation-Money, or render himſelf to Priſon ; 
and ſuch Conſtruction ſhall be made of thoſe Words fare juri; for otherwiſe the Plaintiff 
who had got Judgment and Execution might be defeated of his Debt ; for to appear and 
to proſecute with Effect, is no more than to appear and proſecute without being N:/1t ; 
but he doth not ſtand to the Law, unleſs he pays the Money, or renders himſelf to Pri- 
ſon. 2 Cro. 67. Woodlock verſus Maſſey. Rl wes : 
F. Sci. fa upon a Recognizance of the good Behaviour; the Breach aſſigned was, that the 
Defendant ſaid to a Corftable in the Execution of his Office, Thou art a lying Raſcal ; 
and at another Time he ſaid to one who had broke his Hedges, one of you is dead of the 
Plague, and I hope I ſhall ſee more of you dead of the Plague; and at another Time he 
ſaid to a Woman, that ſhe was a Whore and a Fade; and at another Time he ſaid to one 
in the Church-Yard after Evening Prayer, that he was a forſworn and perjured Knave. 
The Defendant pleaded not guilty, and the Cauſe coming to be tried, it appeared upon 
the Evidence, that the Conſtable affirmed that the Defendant uſed to carry Picklocks 
about him; whereupon he told him, that he was a lying Raſcal ; ſo that the Words were 
not ſpoken to him in the Execution of his Office; and as for all the other Words, they 
did not extend to any Breach of the Peace, nor to the Terror of any Perſon ; *tis true, 
they were ill Words, but there was no Act done; and though the Manner of ſpeaking 
ſuch Words may be a good Cauſe to bind one to the good Behaviour, yet when the Per- 
fon is bound, Words alone will not tend to the Breach of the Peace, 0 as to make him 
forfeit his Recognizance. Paſch. 14 Car. Cro. Car. 538. The King verſus Heyward. 


N What chall be extended by it. 
C) F 
e 4 * g Enant in Fee grants a Rent-Charge out of his Lands, then the Grantee acknowledg'd 
8 a Recognizance according to the Statute 23 H. 8. and afterwards releaſed this 
Rent-Charge to the Grantor; the Conuſee ſued an Extent on the Rent-Charge, and 


brought an Action of Debt againſt him in Remainder for the Arrears ; adjudged, thar 
the Rent-Charge was extendable by Virtue of this Recognizance, becauſe the Extent 
ſhall relate to the Time when the Recognizance was acknowledged; at which Time it 
was a Judgment, and the Rent-Charge was liable to an Execution preſently, by Virtue of 
the Starute 13 Ed. 1. and notwithſtanding the ſubſequent Releaſe, it ſhall be in Ef? 
as to the Conuſee; but that he cannot have an Action of Debt for Arrears, ſo long as 
the Rent-Charge is in Being. 7 Rep. 38. Lillingftones's Caſe. 

2. It was a Queſtion, whether a Ca. ſa would lie upon Recegnixance taken in Chancery; Moor 
but adjudged, that preſently after the Recognizance is acknowledged, *tis a Judgment on 274.8 C. 
Record ; and then by the Statute 25 Ed. 3. cap. 17. a Ca. ſa will lie, it being a Debt on 
Record. Cro. Eliz. Ognell verſus Paſtin. 2 Bulſt. 62. IWeaver verſus Clifford. S. P. 


Recoꝛd. 


Where the Trial ſhall be by the Record, 
- where not, and what ſhall be a good 
Record. (A) TO " ON 
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Where the Pleading a Record is good, | 


and where not. (B) 


' 


Where an Averment againſt a Record 
is good, and not good. (C) 


| Of 17 7 77 4 Record, and of Felony 


in raſing it. () 


c 


but it was denied. Dyer 355. 


then granting it to 


not enrolled. Combs. verſus Inwood. Hutt 1. 


Plow. Com. 411. (B) 
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moved, that it might be enrolled and made a R 


2. In falſe Impriſonment, the Defendant inſiſted under a Cu 

to hold Courts there, and that a Plaint was levied in the Court, and thereupon the 

Plaintiff was arreſted, Ec. the Plaintiff replied, that no Plaint was levied, &c. and there- 

upon they were at Iſſue, and it was found for the Plaintiff ; and upon a Motion in Arreſt 

of Judgment it was objected, that the Trial ought to have been. by the Record, but ad- 

Judged, that where Matter of Record is mix'd with Matter of Fact, it 

Jury, and here was Matter of Fact to try, (viz.) whether the Court was kept, and the 

| Plaint levied according to Cuſtom ; beſides, the Levying a Plaint is like ſuing an Origi- 
nal, which is no Record till returned in Court. Peter verſus Stafford. Hob. 124, 244. 

3. But in a ſubſequent Caſe this was adjudged a good Conveyance, (vi. ) G. B. being ſei 

in Fee, was ſuppoſed to exchange or convey it to H. 8. for the Enlargement of the Ho- 

nour of Hampton, but no Deed nor Matter of Record appeared to prove ſuch Convey- 

ance or Exchange; yet the Crown having enjoy'd it until the 16 Eliz. and the Queen 

: 6 Earl of Lincoln, and the Land being enjoy'd under that Title ſe- 

veral Years, the Court held, that there was ſuch a Deed of Conveyance made by B. G. to 
H. 8. and that it was brought into the Court of Augmentations, although not found or 
enrolled there ; and that by being brought into that Court it was a ſufficien 


(A) 


dühere Trial ſhall be by the Recozd, where not; and what call be a 
3iood Recozd: | RE SEA of 


H E Duke of Somerſet exchanged Lands with Ed. 6. by a Deed, which ap- 
peared to be acknowledged before a Maſter in Chancery, and before the 
Chancellor of the Court of Augmentations, and there delivered and put into 
a Cheſt, but not enrolled ; and in the 19th Tear of Queen Elizabeth it was 
ecord to veſt an Intereſt in the Queen, 


4. It was agreed by the Court, that upon Evidence, tis at the Diſcretion of the Court 
to permit any Matter to be ſhewn to prove a Record. Allen 18. Wright verſus Pindar. See 


Cn (B) 
Where Pleading a Recozd is good, and not good. See (C) 3. 


'# 'E ASE againſt the Sheriff for an Eſcape, wherein the Plaintiff ſet forth that he 
| brought a Capias in Treſpaſs againſt one Hayes, ac etiam Billa for 33 l. by Virtue 
whereof he was arreſted, and afterwards eſcaped ; the Defendant pleaded in Bar, that after 
the Time of the Eſcape, and at the Return of the Capias, the aforeſaid Hayes by the Conſent 
and Leave of the Plaintiff himſelf did appear, as by the Record of his Appearance it doth 
appear, & hoc paratus eſt Verificare ; the Plaintiff replied, aul tiel record of the Appearance 
of the ſaid Hays, by the Conſent and Leave of the Plaintiff ; and upon Demurrer to this 
Replication, it was objected that it was ill, becauſe the Plaintiff ſhould have traverſed 
the Record of Appearance only ; for the Plea had been good, if the Defendant had al- 
ledged that Hayes appeared, but in no wiſe to ſay, that it was with the Conſent and Leave 
of the Plaintiff; and for this Reaſon the Replication being ill, it was then objected by 
the Plaintiff againſt the Plea in Bar, for that the Rendring the Defendant in Diſcharge of 
Des 


tom in the City of Briſtol 


ſhall be tried by a 
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when it bears Tefte, which in this Caſe was on 28 Nevemb. and if fo, 


Pounds to the Perſon outlawed, which appeared upon the Retu 


ty; therefore, when the Defendant had pleaded that Hayes did appear as by the Record 
Comparentiæ it did appear, he ſhould not have concluded his Plea with hoc paratus eft Ve- 
rificare only, but hoc paratus eff Perificare per Recordum; for they amended on both Sides 


the ſaid F. B. for which the new Plaintiff brought an Action againſt the ſaid 7. B. alone, 
and had a Verdict and Damages, which he had paid. The Plaintiff replied, N tie! Re- 
cord; the Defendants rejoined, quod habetur tale Recordum, and pray'd that it might be 
inſpected; and it being brought into Court, there was a Variance alledged between the 
Record pleaded, and the Record it ſelf ; for the Plaintiff had declared for an Aſſault 


* 


done on the 15th Day, and for impriſoning him twenty Days; but the Record againſt 


F. B. was for an Aſſault done on the 14th Day of May, and for impriſoning him ten Days; 
and becauſe the Defendant had not averred in his Plea, that it was eade ni trangreſſio, this 
was adjudged a material Variance. 2 Litw. 944. Rowell verſus Dyon. 

4. In Aſſimpfit, the Defendant pleaded an Outlary in Bar, and concluded his Flea, 
£9 hoc paratus eſt Verificare ; adjudged ill, for it ſhould have been prout patet per Recordum. 


3 Lev. 29. In _ and Skinner's Caſe. 


5. Scire facias to have Execution of a Judgment; the Defendant pleaded, that he was taken 
in Execution upon the Judgment, and brought by the Bar, and acknowledged to be in 
Execution, and afterwards was voluntarily permitted by the Sheriff to eſcape; and upon a 
Demurrer to this Plea, the Plaintiff had Judgment, becauſe the Plea did not conclude, 
committitur prout patet per Recordum ; for *tis Matter of Record, and muſt be pleaded ; 
*tis true, Writs are alſo Matters of Record, but they need not be ſo pleaded, becauſe 
they are wrong, and never returned. 1 Lev. 211. Alanſon verſus Butler. 


6. Action againſt the Warden of the Fleet, who pleaded Salvis fibi omnibus advanta- 


giis ad Billam prad', &c. that he was an Officer of the Court of C. B. and that he can- 
not be ſued præterquam coram Fuſtitiariis C. B. The Plaintiff replied, that tempore exhi- 


Sid. 328. 
8. C. 


bitionis Billæ, the Defendant was in Cuſtodia mar mareſc in quadam placito deb?” ad ſectamm 


T. S. and upon Demurrer to this Replication is was held, that prout patet per Recordum is 


only Matter of Form, and helped by a general Demurrer ; becauſe where a Record is 


pleaded without ſuch a Concluſion, the other Side may anſwer nn tiel record; beſides, 
this is no Plea after an Imparlance. 1 Salk 1. Duncomb verſus Church. FT 2225 


LS 
Where an Averment againſt a Recozd is good, and not good. 


1. T H E Party himſelf may likewiſe ſet forth the very Day and Time when the Writ 
was purchaſed, though he cannot properly aver againſt a Record ; for otherwiſe 

this Relation to the_Teffe of a Hrit would be an apparent Injury, and might juſtify a 

Wrong done, when by Law *tis only intended to prevent a Fraud. Raym. 161. 

2. Though a Man cannot properly aver againſt a Record, yet a Jury ſhall not be eſtop- 
ped by a Record to find the Truth of the Fact; as for Inſtance, Eſcape was brought to 
the Sheriff, wherein the Plaintiff ſet forth, that the Defendant (the Sheriff) arreſted a 
Perſon at his (the Plaintiffs) Suit, by a Latitat ſued out 21 Fanuarii, &c. the Jury found 
that it bore Teſte 28 Novemb. before, but in Truth, was not taken out till 21 © anuary 


following ; and the Queſtion was, whether this was the ſame Latitat, which the Plaintiff 
had ſet forth in his Declaration, becauſe by Law the * Emanatio Brevis is 


out 21 Fanuary; but adjudged, that tho' that was Veritas Legis, yet the Jury are not e- 
ſtopped to find Peritatem facti. 1 Vent. 362. „ Jury are 1 


3. Covenant, Oc. the Caſe was thus: F. A. was outlawed in London, and a ſpecial 
Capias Utlegatum iſſued againſt him; at which XK. A. (the Plaintiff) owed one hundred 


rn of the Inquiſition. and 
that the Sheriff had attached it in her Hands, Oc. that after the n and 3 


the Return K. A. (the Plaintiff d) paid ſixty torn to the Defendant, who by his Deed 
| reciting 


on the Day See pl“ 3 
then it was ſued S. C 


* , N 
* 2 1 


8 D 


% ; : : 
7 | 
” q p : 
nds % * + 9 . . 8 
N — * * a ag 9x TE a6 — — — 0, a, . 7 
* nenne u 4 r nn * 
- * * 
* 


* 
* * . . - 7 * * * 4v 
Z W. 2.248 wn a r 
/ 0 . : 
8 3 
* -$ * * 
5 4 : 2” 
, £ 3 4 9 ; y . 
; * 8 % * s 4 3 4 
* — 1 R 4 


* Sce pl. 
2 S. P. 8 
+ Sce 
Antea. 
Outla- 


ry. (B) 7. 


- a #® 


1 Lev. 96. 


reciting the Premiſſes covenanted with K. A. (the Plaintiff) to ſave her harmleſs from all 
Suits, by reaſon of ſuch Payment, ſo far as that Sum would amount unto, and ſo as ſuch 
Suit ſhould be brought againſt her before the End of Michaelmas-Term next enſuing ; and the 
ſaid K. A. (the Plaintiff) averred, that the Defendant did not pay the ſaid ſixty Pounds 
to the King, to whom it was forfeited by this Outlary, or to her the ſaid K. A. (the 
Plaintiff, ) that a Tranſcript of the Record of this Outlary, and of the Inquiſition was 
certified into the Exchequer in Michaelmas-Term 2 Jac. 2. and in the ſame Term a Scire 
facias iſſued againſt K. A. (the Plaintiff) to ſhew Cauſe why the King ſhould not take 
out Execution againſt her; and upon a Scire feci returned, and the Shewing no Cauſe, 
there was Judgment by Default; and ſo ſhe became liable to ſatisfy it out of her own 
Eſtate. The Defendant proteſtando, that K. A. (the Plaintiff) was not damnified before 
the End of Michalmas-Term, pleaded that this Sci. fa. iſſued out of the Exchequer after 


the ſaid Term was ended, (viz.) 30 Novemb. 2 Fac. and traverſed, that it iſſued forth be- 


fore the End of that Term. The Plaintiff replied, that this Sci. fa. did bear Tefe on the 


laſt Day of Michaelmas-Term ; then ſhe averred the Plea, but did not fay, prous patet per 


recordum, and demands Judgment if the Defendant ſhall he admitted to deny it contrar 

to the Writ ; and upon Demurrer to this Replication the Plaintiff had Judgment, opined 
the Defendant ſhall not be admitted to plead that the Si. fa. was ſued forth at any other 
Time, than when it bears Teſte, for that is properly the Time * Emanationis Brevis , and 


if ſo, than this Sci. fa. being ſued forth on the laſt Day of Michaelmas-Term, then the 


Suit was brought againſt K. A. (the Plaintiff) before the End of Michaelmas-Term ; and 
by Conſequence ſhe was damnified, and the Defendant had broke his Covenant. f 1 Lat. 
329. Aldworth yerſus Hutchinſon. | | 


7 4v)-- 
Of fallifying thereof, and of Felony in raſing it. 


I. Hiting had Judgment in B. R. againſt Abingdon and Mary his Wife, and ſhe was 
\ * taken in Execction ; the Judgment was extended againſt Abingdon and Mariam 
ur ejus, but the Word Mariam was raſed, as was plainly to be ſeen upon the Record; 
and therefore ſhe brought a Writ of Error in the Exchequer-Chamber, for that no Judg- 
ment was had againſt her ; but per Curiam, this being an apparent Practice to avoid the 


Execution, the Record ſhall be amended, and a ſpecial Entry ſhall be made, that it was 


raſed and amended, and then the Court of Exchequer will likewiſe amend the Tranſcript ; 
and though the Record by this means would be made perfect, yet the Offender may be 
indicted for Felony, for tis the Raſure and not the Avoiding the Judgment by ſuch Ra- 
ſure which makes it Felony. - 2 Roll. Rep. 80. Whiting verſus Abingdon. . 

2. Error to reverſe a er in the Palace-Court, and the Error aſſigned was, for 


that the Duke of Ormond (who is the Chief Judge of that Court by Patent) was not 


there; adjudged this cannot be aſſigned for Error, becauſe tis contrary to the Record; 
and though of an inferior Court, yet as to this Matter there is no Difference between an 
inferior Court, and the Courts at Weſtminſter; but though the Party cannot _ a Re- 
cord in Error, yet he may in a collateral Action, as in Treſpaſs or falſe Impriſonment, 


where he is taken in Execution upon ſuch Judgment. Sid. 94. Mullens verſus 


Weldy, 1 
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Where a Recovery ſuffe 
in Tall ſhall, be a Barz and alſo by | one alone. () 
Tenant for Life, where the Tenant J Recovery ſuffered by a Reverſioner. D 


uſſered by Tenant | Wife jointly; and where ſuffered by 


in Tail is vouched. (Aa) Where a common Recovery is good, 


Where a Recovery ſhall be no Bar. (B) | where not. (E) bs rt ig 
Of Recoveries ſuffered by Husband and | Of pleading common Recoveries. 


: 11 2 CONT Bo * * 
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there a Recovery ſuffered by Tenant in Tail wall be a Bar; and alſo 
bp Tenant ko: Life, where the Tenant in Tail is vouched. See L/ſes. 
rr e vols Bin ob 
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Enant in Tail, the Reverſion being in the Crown, ſuffered a common Re- 
covery; this was formerly held to be a Bar to the Iſſue in Tail, but no Diſ- 
continuance, becauſe the King had the Reverſion; but now by the Statute 


ty 


* 
* 


is in the King, unleſs it was created by the Crows, but not where it was made by a common 
Perſon: for before that Statute a common Recovery barred an Eſtate-tail made by the 
King. Dyer 32. 2 Rep. 15. Wiſeman's Caſe. r on OY nun. 
2. Tenant in Tail, Remainder in Tail, he in N a Rent- charge; the 
Tenant in Tail ſuffered a common Recovery, and died without Iſſue; adjudged that it 
ſhall bind not only the Remainders, and all Charges made by them, but alſo the Rever- 
ſioners, and all Grants by them. 1 Rep. Capells Caſe. 262. 3 
3. Tenant in Tail having Iſſue two Sons, ſuffered a Recovery to the Uſe of himſelf 
for Life, then to the Uſe of B. C. for twenty-one Years, then to the Heirs Males of his 
Body, Remainder to the Heirs Males of their Bodies, and died the firſt Day of Michacl- 
mas-Term in the Morning; the Recovery paſſed that Day, and an habere facias ſeiſi- 


uam awarded, and it was executed ten Days after; his eldeſt Son being dead before this 


Time, his Widow: was delivered of a Son 4 December following ; adjudged, that by this 
Recovery the Eſtatectail was barred by the Judgment had againſt the Tenant in Tail, and 
that Execution might be againſt the Iſſue in Tail. 1 Rep. 94. Shelley's Caſe. Dyer 35. 
S. P. 1 And. 69. S. C. Moor 136. S. C. | ISI MATS A QB 


4. Tenant in Tail} Remainder in Fee; he in Remainder covenanted by Deed inroll- 


ed, and in Conſideration- of Blood,” and for other good Conſiderations to ſtand ſeiſed, Ec. 
ro the Uſe of himfehf;''and: the''Hetrs Males of his Body, Remainder to the Crown; and 
this was done to preſerve the Eftate-rail, that it might not be barred by the Tenant in 
Tail in Poſſeſſion; but he afterwards ſuffered a Recovery ; and adjudged that the Eftate 
tail was, barred by it; firſt, becauſe the Confiderations were too general to raiſe an Uſe 
to the Crown, and if they had been ſufficient, they would not have preſerved the Eſtate- 
tail, becauſe it was not created by the King. 2 Rep. 15. Wiſeman's Caſe. Moor 3 42, and 
2 Rep. Fo. Sir Hugh elmeg Cafe. S. P i 
But where the Gift e the Crown, *tis otherwiſe; as where Tenant in Tail, 
Reverſion in Fee in the Crown, made a Feoffment in Fee, this was no Diſcontinuance; 
for the Eſtate- tall remained ſtill in the Feoffor.- Cro. Car. 308. Stone verſus Newman, Hob. 
334. Lord Sheffild's Gaſe. 2 Roll. Rep. 311. Plow, Com. in Malſingbam's Caſe. S. P. 
F. The Leffor made a Leaſe for Life, which was void in the Creation, becauſe Live- 
ry was made on the ſame Day it bore Date; the Leſſor died, his Heir (without Entry) 
ſuffers a Recovery!;' adjudged" à good Bar, for though the Leſſee for Life enjoyed it, and 
paid Rent, yet he was ho Piſſeffor, but a Tenant at Will, his Leaſe being void; but if 
he had been a Diſſerſor, yet the Recovery being ſuffered, the Heir and all claiming un- 
der him are eſtopped to ſay that he Ane enn wo the Freehold at the Time of the 
Recovery ſuffered. Oro. Car: 281. Bull verſus Wyatt. © ES Cho 
6. In Treſpaſs; &s; the Caſe was, the Father made a Peoffment to the Uſe of himſelf 
for Life, Remainder in Tail to his'e/deſt Son, Remainder to his own right Heirs, Proviſo 


if any of them, or any Iſſue Male of their:Bodies ſhall attempt or do any Act by which 


the Lands or any Part thereof ſhall be difcontiniled. that then the Feoffets ſhall be ſeiſed 
| H 2 thereof 


4. 


34 H. 8. the Eſtate- tail is not preſerved, where a Reverſion, or a Remainder» 
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rules this, in which all the Objections were made, that can be made in this Caſe, (viz.) 


3 _ Recovery. wad 
thereof to the Uſe of the next in Remainder ; the Defendant being in Poſſeſſion by virtue 


of this Entail ſuffered a common Recovery; the Queſtions were, whether Tenant in Tail 
could be reſtrained from ſuffering a common Recovery, and whether the Eſtateztail could 
ceaſe by ſuch a Proviſo; theſe Points were not adjudged, but the Reporter tefers us to 
the like Provi ſo in a Deed of Uſes between Cho/mley aud Humble, and in a Will between 
Germin and Arſcott. Moor 410. Tarrant's Cale. | Es: TSS 

7. In Treſpaſs the Caſe. on the Pleadings was, the Defendant, pleaded in Bar, that the 
Grandfather of the Plaintiff being ſeiſed in Fee, made a Feoffment to the Uſe of Dorothy 
his Son's Wife for her Life, Remainder to his Son in Tail Male; the Son died, leaving 
Iſſue one Son, Dorothy ſuffered a common Recovery, in which her Son, who was the 
Iſſue in Tail, was vouched, and he vouched the common Vourhee, and the Uſes were 
declared to Dorothy for Life, Remainder to her Son in Fee; Dorothy died, then her Son 
died, leaving 1 a Daughter married to Jennings, who juſtified, &c. the Plaintiff re- 
plied that the Feoffment was made to the Uſe of Dorothy for Life, Remainder to her Son 
in Taile Male, Remainder over in Fee to Stephen Wiſeman the Father of the Plaintiff, 
and ſo demands Judgment; the Defendant demurred, and had Judgment in B. R. and 
upon a Writ of Error brought in the Exchequer-Chamber, the Matter in Law was, Ten- 
ant for Life, Remainder in Tail, Remainder in Fee; the Tenant for Life ſuffered a 
common Recovery, in which. the Iſſue in Tail was vouched, Sc. and the Queſtion was, 
whether the Remainder Man in Fee was barred by this Recovery, becauſe the Szature” 14 
Eliz. enacts that Recoveries filffered by Tenant for Life, ſhall be void againſt thoſe in Reverſion, 


or Remainder, and the Proviſo in that Statute doth extend to bind only thoſe in Remain- 
der who aſſent to the Record; but becauſe the Tenant in Tail was vouched in this Reco- 


very, it was adjudged that he in Remainder in Fee was barred, as he would have been if 
the Tenant in Tail had been the firſt Tenant to the Prœcipe, inſtead of the Tenant for 


Life, which Judgment was affirmed in Error in the Exchequer-Chamber. Moor 690. 


Lene verſus Feuning s. RITES | 
8. In a ſpecial Verdict in Ejectment, it was adjudged in the Exchequer with the Ad- 
vice of other Judges, that where the King makes a Gift in Tail, ſaving the Reverſion to 
himſelf; and afterwards gives Leave to the 'Tenant in Tail to ſuffer a Recovery, and to 
that Purpoſe paſſes the Revuerſion out of himſelf to others, but to have it re-conveyed to 
him after the Recovery ſuffered, which was done accordingly, that in ſuch Caſe the Te- 
nant in Tail, or his Iſſue may bar this Reverfion by another Recovery, for tis not with- 
in the Statute 34 H. 8. becauſe the Reverſion was once ſevered from the Crown, and the 
Privity of the Eſtate gone, and the Statute reſtrains only where the Reverſion continues 


in the ſame Plight as it did at firſt. Hardres 409. Earl of Cheſterſields Caſe. |; 0e 


- 4 


9. A Fine was levied to the Uſe of the Husband and Wife during their joint Lives, 


Remainder to the Heirs of the Body of the Wife by. the Husband to be begotten; after- 
wards, he died, and the Widow married again and ſuffered a Recovery; adjudged, that 
the Iſſue of the firſt Husband was barred by this Recovery, though the Limitation 
was to the firſt Husband and the Wife, during their joint lives, becauſe the Freehold did 
not determine by the Death of the Husband, but the Eſtate-tail was executed in her ſub 
modo. Raym. 126. 1 | = YO x hl PP © 1 

10. The Grantor being ſeiſed in Fee, granted a Rent de novo, (viz.) a Rent - charge 
out of the Lands to . R. for Life, Remainder to B. in Tail, Remainder to C. in Fee ; 
adjudged, that a common Recovery barred the Eſtate-tail, and likewiſe the Remainder 
in Fee; and there was no Manner of Injury done to the Grantor or his Heirs, of thoſe 
Lak out of which this Rent-charge iſſued, becauſe he having by his own Grant brought 
a perpetual Incumbrance on thoſe Lands, it was the ſame as well after the Recovery Fa 6 
fered as before; and this differs from Weeks and Peach's.Caſe,' which ſee Poſtea. (B) pl. 5. 
becauſe in that Caſe there was no Devi/c of the Fee; tis true, the Teſtator in that Caſe 
had created an Effate-tail in the Rent, but it was to determine when that was ſpent ; and 


therefore in that Caſe it was held, that the Tenant in Tail in Poſſeſſion could not enlarge 


it into a Fee-fimple, by ſuffering a common Recovery, becauſe that would have been a 
plain ür to the Owner of the Land. Sid. 285. Farnaby verſus Smith. See Paſtea. (B) 7. 
11. Feoffment to the Uſe of himſelf and the Heirs Males of his Body, Remainder in 


1 Mod. Tail to T. S. Remainder to his own right Heirs ; provided that if the Feoffor and Row- 
108. S. C. and his Son, Ec. die without Iſſue Male of. Rowland, that Anne Morely-ſhall have a Rent- 


Charge of two Hundred Pounds per Ann. until ſhe receive two Thouſand Pounds out of 
the Profits, c. the Feoffor died, and Rowland died without Iſſue Male; Aune Morley 


avowed for Rent, and the Plaintiff in bar to the Avowry replied, that Rowland levied a 


Fine and ſuffered a Recovery of this Land; the Defendant rejoined, that before the Fine 
and Recovery, Rowland made a Leaſe to G. P. for one Thouſand Years, which yet is in 
Being; and upon a Demurrer, it was adjudged, that this Rent was barred by the Reco- 


very, becauſe it barred all the Eſtates chargeable with the Rent, but if it had been cre- 


ated by a Grant S the Feoffment, it had not been barred ; that Capel/'s Caſe 
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chat Cafe was charged on the Remainders, and fo it is in this, that 
common Recoveries would be inſignificant, if they did not bar Rents iſſuing out of N 
Recovery; that common Recoveries bar the Iſue in Tai upon Suppoſition of the Recom- 


- 


Renee: in Value, but they do not bar Remainders or Reverſions upon any ſuch Suppo- 


tion; but becauſe the Recoveror in Judgment in Law is ſuppoſed to have an Eſtate- tail, 


and that is the Reaſon in Cepells Caſe, why the Charge of him in Remainder cannot 


take Place after a Recovery ſuffered by the Tenant in Tail. 2 Lev. 28. Hudſon verſus 

ae ia .,953 3. 445; ni ee 
l oy Tenant in Tail, in Conſideration of the Marriage of his Son, covenanted to fand 
ſeiſed to the Uſe of himſelf for Life, Remainder to John his 2ldeft Son in Tail, and after- 
wards. ſuffered. a common Recovery with ſingle Voucher, wherein he was 'Tenant to the 
Præcipe, and this was. to other Uſes. than thoſe in the Covenant; and the Queſtion was, 
what Operation this Covezant had, for if it made any Alteration in the Eftate-tail, then 
the Recovery would not bar; or whether he was till ſeiſed of an Eſtate-tail ; adjudged, 
in C. B. that it made no Alteration in the Eſtate-tail, which Judgment was. affirmed in 


B. R. becauſe the Eſtate in Remainder is void, it "ng to. commence after the Death of 


the Tenant. in Tail; and then the Title of the Iſſue in Tail commences, which is an elder 
Title, and by Conſequence the other muſt be void in its Creation; and if it ſhould be 
otherwiſe, then the Iſſie in Tail would be a Treſpaſſer. See Dyer 279. pl. J. 2 Cro. 565; 
beſides the Covenant as to the Eſtate to himſelf for Life; is likewiſe void, becauſe there 
was no Tranſmutation of Poſſeſſion; tis true, ſuch a Covenant is good in Reſpect of 
Remainders, but where theſe are void, (as in this Caſe) the Covenant, and the firſt 
Eſtate for Life is likewiſe void; *tis true, likewiſe that Tenant in Tail may convey to 
another and his Heirs, by a Covenant to ſtand ſeiſed ; and in ſuch Caſe the Covenantee 
hath a baſe Fee determinable by the Entry of the Iſſue in Tail, but not before; for before 
the Statute de donis, he had a Fee-ſimple conditional, and the Statute doth not alter the 
Nature of the Eſtate, but reſtrains the Power of Alienation, and makes the Eftate void- 
able: But Tenant in Tail having the whole Eſtate in him, by Conſequence he muſt be 
able to deveſt it by a proper Convenience, and ſo is Seymour's Caſe in Point, where Te- 
nant in Tail bargained and ſold ; adjudged, that the Bargainee had a diſcendible Fee; 
but Took and Glaſcok's Caſe was denied to be Law. 2 Salk. 619. Machill verſus Clerke. 


£5 x01 bona O 4 | ins 
Where a Recovery wall be no Bar, 


FT; 18 for Life, Remainder in Tail ſuffer a Recovery; this ſhall be no Bar to the 
1 the Eftate-tail, becauſe he in Remainder was not Tenant to the Precipe ; he was 
never ſeiſed of the Eſtate-tail, becauſe the Freehold was in the Tenant for Life. Dyer 
225. Rniveton's Caſe. Cro. Eliz. Leach verſus Cole. . P. 22 


2. Tenant in Tail of the Manor of Gorbambury, Remainder in Tail, Remainder in Fee 


to the Tenant in Tail, who ſuffered a common Recovery; but becauſe he was at that 
Time High Sheriff of the County of Hertford, where this Manor was, and ſo could not 


f 


ſummon himſelf, upon the Writ of Entry brought, it was adviſed that a Writ of Error 


ſhould be brought againſt him, wherein he ſhould'plead a Releaſe of all Errors made by 
him, thereby intending to bar the Iſſue in Tail, which was accordingly done; but ad- 


Judged, that the Remainders were not barred by this Recovery, but that they might 


avoid it by a Writ of Error, becauſe it was void; for that Sir Ralph Howlett, who ſuf- 
fered this Recovery, was then High Sheriff of tlie County, and ſo could not ſummon 
himſelf. 3 Eliz. Dyer 188. Sir Ralph Howlett's Cale. n „ TD5 3% 

3. The Donor made a Gift in Tail to T. S. reſerving a Rent to himſelf and his Heirs; 
the Tenant in Tail ſuffered a common Recovery ; and afterwards he who had an Intereſt 
in Reverſion of the Rent, diſtraitied, and in Replevin it was inſiſted for him, that this 
Rent is not deſtroyed by the Recovery, for it iſſues out of the Eſtate-tail, and ſhall con- 
tinue as long as that endures; for if Tenant in Tail grant a Rent out of the Eſtate-tail 
to T. S. in Fee, and afterwards ſuffers a common Recovery, this Rent ſhall not be de- 
ſtroyed ; no more ſhall a Rent reſerved upon an Eſtate-tail created (which was the prin- 


cipal Caſe) by the Donor. | 2 And. 176: White verſus Wet: | 


x 7 


4. The Teſtator had Iſſue three Sons, A. B. C. ad deviſed his Lands to B. his ſecond Son, 


paying To much to C. and if B. died without = living A. then to A. upon the like Con- 
a 


t this Recovery ſhould not bar A. becauſe 


dition, B. ſuffered a erent adjudged; th: | 
ave the Eſtate if he ſurvived B. dying without Iſſue, which 


he had only a Poſſibility to 


cannot be touched by a Recovery. 2 Gro. 590. Pell verſus Brown. Antea Exccutory Deviſe. 
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attainit- 
| Bargain and 
de make him ihe, Fe anten ry Recovery in which 
ent in Tail Was bbeked, "ard ieh n Dea was enroll6d'; adjudged, that this 
an 1 or" bar ckle Eſtate- tail im Rehtzinder, becauſe C. Wits no lawft cant to 
& Pfei, for nothing pafſed to Lp befors” Enrellment of the Deed.” 'Godb: 218. 
.= a 4" wed Fa 05 „ ment vpainft the Earl of Derby, the Sberitr re- 
10 K rl'of Bridgw d Ane 5 Wife Tertenants;" who appeared and pleaded, 
7 that, H. J., was ſeiſed o Fo Manor and, Lands in Fee, and granted the fame to the Lord 
> Gb "ofa ey n Tail Male; and that it deſcended to His fon! Thomas, and from him to 
Ferdihd#d6. Ude died without The Male; and thereupbn it deſcended to the Earl of 
Derby as Hei Male, who levied a Fine thereof to the Earl bf” Bridgwater and Anne his 
Wik "The Jaintiff replied,” and confeſſed the Entail and Deſcent" to Thomas,* who ſuf- 
fered 7 Common Recovery to ' the Uſe of himſelf and his Heirs,” and that he entered ſe- 
PT 1.08 ecuperationem , prodjtr* and Was ſeiſed in Fee, and that it deſcended: from him 
0 Ferdins d in Pee, Sc. tlie efendant 1 rej joined chat the faid Recovery was never execu- 
td; and upon a Demurrer to the Re cjolnder, Judgment was given againſt the Plaintiff; 
for a  Judg ment without Execution doth not al ter the Eſtate, but that the Tenant in Tail 
continues f ill ſeiſed of an Eſtate-tail, ard To it deſcended to his Iſſue till Execution had, 
a 1 7 Iſſue all avoid All Charges made by the Tenant in Tail, dut when Execution = 
ich Charges ſhall revive; now here the Plaintiff in. his" Replication, had not 
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{ct 1 þ ny good Fiec Sg of the Recovery, for he pleads that Thos entered ſecun- 
dun Recuperationem. p YR ig but it ſhould have been by virtue of the ſaid Recovery: „ 55 
ones Io. Aubrey SAG rd Bridgwater. nn 1 
"> The Teſtator being ſeifed in Pee, deviſed his Lands to 'Thimas Weeks aint the 5 
Heirs of his Body, Remainder to the 3 Heirs of the Teſtator, upon Condition that 7 


5X $.-% 


and "i 3 Ne her bop . he whole e 2 Pounds per Ann. ould be 1 to che "Fir of 
the 9 of ſuch Survivor 3 the Teſtator died, 2 afterwards Elizabeth levied a CIOS and 


to the 15 that Elizabeth died without 15 d before any Rene was due; and upon De- 1 
murrer the better Opinion was, that here being no Deviſe of the Fee, that the Reco- 7 
very could not enlarge the Eſtate-tail and turn it into a Fee, Pecauſe that would be an 
apparent injury to the Owner of the Lands, by giving . Tenant in Tail a longer Con- 
rinuance in the Rent than the Teſtator had appointed ; for that was to determine upon 
her Deathjwithout,.Iffue,!, 2 Lutw. Na of hs verſus Peach... This differs from Farnaby s = 
f On Antea. (A) pl. 9. 3 
8. In a Writ of Ate! the Queſtion Was, Whether the Grandfather was ſeiſed i in Fee 
ws Jury. found that he covenanted to Fond ſeiſed to the Uſe of himſelf and Mary his 
Wife: for their Lives, Remainder to his Heirs Male on the Body of the ſaid Mary to 
be begqtten, Remainger over; afterwards by ufd a common Recovery and died, and 
the Wife ſurvived; it , inſiſtec d that 1 5 Ka was 0 for if Husband and Wife 
had an Entirety, then;cach had de Whale, and FE *s t 49 the Husband might make a 
Tenant te the Præcipe for the Whole; but e that the Eſtate of the Wife is an 
intervening Eſtate, and hinders the Eſtate· tail from e in the Husband; ſo that 
his Eftate-tail is only contingent after the Deat of the Wife, and cannot be tacked to his 
Eſtate for Life, and by Con quence the Fommon Recovery, is void. 2 Salk, 568. Clitheroe 
verſus Franklin. 1 3099 50 07 lis 
9. Nich. Searle deviſed his, Lands, to "his N Mary 8 and the Eeits Males of 
her Body, upon Conditiam that ſhe marry, with a, Searle, and have Iſſue Male by him ; and 
in Default of both _thefs;Conditions, he deviſed it in the ſame Manner to Elizabeth Clifie 
Remainder to George Sgqxle for ſixt Vears, if he 5 ſo long live, Remainder to the 
Heirs Males of the Body of the Gid George. and their Heirs, Males for ever ; Mary and 
Elizabeth. joined in a,-Fine, to make: Iſaac Savery Tenant to, the Præcipe, who vouched 


the ſaid Mary and Elizabeth, and the Wife of the. Teſtator, and they youched the com- ; 
mon Vouchee, and ſo a common Recovery was bad; adju et this is a; ſpecial 2 
Eſtate- tail in both Mary.and' Elizabeth, and that the W ords upon "Condition ſhall be taken 8 
to be a Limitation, according. o Fry and Porter's Caſe; ſo that the Meaning of the Te- * 


ſtator is, if ſhe hath no Iſſue Male by a Searle, then * Eſtate ſhall remain over; tis ſo : 
in a Will, and the Reaſon i is the ſame in a Deed, though. it hath not been carried ſo far, b 
that the Eſtate- tail i in this Caſe doth not ceaſe, by either of theſe Women marrying one 


who is not a Searle, becauſe the Remainder over is limited in Default of both Conditions, f 
(972. in not marrying a Searle, and in Caſe of marrying a Searle, then in Default off 
g having 9 
4 
3 
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Recovery. 


5 


marry a Searle, for that there is a Poſſibility fo to do as long as they live ; therefore this 
is a Condition which runs with the Land, which cannot be barred by a Common Reco- 
very; but if it had been to Mary and the Heirs Males of her Body to begotten by a 
Searle, upon Condition that if 'ſhe marry any but a Searle, that then the Lands ſhall re- 
main to T. P. and his Heirs ; this is a collateral Condition, and in ſuch Caſe, if ſhe ſuf⸗ 
fer a Recovery before ſhe marries, this will bar the Eſtate-Tail and all the Remainders, 


though ſhe marry afterwards with ane who is not a Searle, 2 Salk. 510. Page verſus, Hay- - 


Ward. 


(C) 


one alone. 


having no Iſſue Male by bim; for they may ſurvive the firſt Husband, and afterwards 


Of Recoveries ſuffered by Husband and Wife jointly, and where by 


1. T TUsband and Wife Jointenants for Life, Remainder to the Heirs of the Body of 

the Husband, Remainder to B. G. in Tail, the Husband alone ſuffered a Reco- 
very ; adjudged, it was a Bar only as to a Moiety of the Lands, for by the Recovery the 
Jointure was ſevered ; and then the Husband being entitled only to a Moiety could make 
a good Tenant to the Precipe, and ſuffer a Recovery only as to that; but for the other 
Moiety the Freehold was in the Wife, and he could make no Tenant to the Præcipe in 
that; and by Confequence the Recovery could not bar either the Eſtate-Tail or Re- 
mainder, as to that Moiety. 3 Rep. 3, 4, 5. Marqueſs of Winton's Cale. Owen verſus 
Morgan. S. P. 3 Rep. 5. S. C. Moor 210. S. C. 1 And. 162. S. C. 4 Leon. 93, & 222. 
S. C. | | | 7 ET | 
2. But when they have not a. joint Eftate of Inheritance, and they join in a Fine to 
make a Tenant to the Pracipe, and the Recovery is ſuffered by the Husband alone ; that 
ſhall be a good Bar to the Remainder. 3 Rep. 6. Copledike's Caſe. 

3. And ſo is Fitzwilliams's Caſe, (viz.) the Husband and Wife were Tenants for Life, 
Remainder to the Heirs of the Body of the Husband, and he alone ſuffered a Recove- 
ry; the Eſtate-Tail is barred. 6 Rep. 32. Fitzwilliams's Caſe. 

4. The Husband was Tenant in Tail, and he and his Wife ſuffered a Common Reco- 
very of the Lands with a Voucher over ; adjudged, that in the Deed to lead the Uſes, 
the Intent of joining the Wife might be ſhewed, (viz.) to bar her of her Dower ; and yet 
the ſuppoſed Recompence in Value ſhall not go to her, but to the Iſſue in Tail. H. 33 
Eliz. * Harvey verſus Thomas, cited in 2 Rep. 11. Lord Crumwell's Caſe. See 1 Rep. 76. 
Archer's Caſe. 5. P. | 

5. Husband and Wife were ſeiſed of Lands to the Uſe of themſelves, and to the Heirs 
Males of the Body of the Husband, Remainder. over to another in Fee; the Husband 


* 4 Leon, 
15. S. C. 
otherwiſe 
reported. 


levied a Fine, and ſuffered a Common Recovery, in which he alone was vouched, and 


not his Wife, who was ſtill living; adjudged, that this Recovery ſhall bind the Remain- 
ders, becauſe there was a lawful Tenant to the Præcipe, which was made by the Husband 
alone by this Fine; and though the Wife who had a joint Eſtate with him was not 
vouched ; yet he coming in as a Vouchee comes in Privity of the Eſtate-Tail, and the 


Recompence in Value which he is ſuppoſed to recover againſt the Common Vouchee, 


goes in Reſpect to the Eſtate-Tail which he had, and alſo to the Remainder ; for both 
theſe Eſtates, and alſo the joint Eſtate of the Wife were deveſted by the Fine; yet the 
Husband as Vouchee ſhall be in Judgment of Law ſtill ſeiſed of an Eſtate-Tail in Reſpect 
of the Privity. 3 Rep. 6. In Cupledike's Caſe. | | 
6. Husband and Wife "Tenants in ſpecial Tail, Remainder to B. in Tail, Ramainder 
to C. in Fee; the Husband alone levied a Fine to D. and died leaving Iſſue, the Wife 
entered, ſhe is in of her Eſtate-Tail ; and though the Iſſue in Tail were barred by the 
Fine, yet by her Entry B. and C. are remitted to their ſeveral Remainders ; and if ſhe 


ſuffer a Recovery, which ſhe lawfully may, becauſe ſhe hath the whole Eſtate-Tail, thoſe 
Remainders are barred, but not her own Eſtate-Tail. Hob. 259. Duncomb verſus Wing- - 


Feld. 


7. The Teſtator having three Daughters, deviſed his Lands to his youngeſt Daughter, 
and to the Heirs of her Body, Remainder to the eldeſt Daughter and the Heirs of her 
Body, with diverſe Remainders over ; provided, that if his ſaid Daughters ſhould do any 
thing willingly or adviſedly, by which the Lands might not deſcend or come to them ; 
that then the Eſtates limited to them ſhould be void, as if ſuch Daughter had died with- 
out Iſſue: The youngeſt Daughter married, and then ſhe and her Husband /iffered a Com- 
mon Recovery to the Uſe of them and their Heirs, adjudged, that the youngeſt Daughter 
being Tenant in Tail, could not be reſtrained by any Proviſo or Limitation from ſuffering 
a Common Recovery; becauſe tis incident and tacite annexed to ſuch Eſtate, and there- 
fore *tis repugnant to the Gift to reſtrain her by any Condition or Limitation ; but if ſhe 


might 
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might be reſtrained by chis Proviſo, yer the Recovery ſuffered in this Caſe by the Wife, 
Vas no Forfeiture of her Eſtate, becauſe the Deed to lead the Uſes was executed by her 
whilſt he was Covert, and for that Reaſon ſhe might plead it was not her Deed. 10 Rep. 


* 


35. Mary Portington's Caſe. W | 
8. Upon a ſpecial Verdict in Ejectment, the Caſe was, Tenant for Life, Remainder to 
| Husband and Wife and their Heirs; the Husband and Wife ſuffered a Common Reco- 
wery ; and the Queſtion was, whether the Heirs of the Wife ſhould be barred by this Re- 
covery, becauſe it was inſiſted that ſne was not Tenant to the Præcipe, neither did it ap- 
pear that ſhe was examined; but adjudged, that ſhe is concluded to ſpeak againſt this Re- 
covery, for ſhe join'd with her Husband in it, and the Record is perfect, and the Re- 
compence in Value ſhall go to her Heirs ; and ſhe being party and privy to it, her Heirs 
ſhall be bound by it. ile 319. Locker verſus Palfriman. | 
9. In a ſpecial Verdict in Ejectment, the Caſe was, the Father being ſeiſed in Fee, 
and having two Sons William and Feremy, did upon the Marriage of Jeremy with Jane 
Searle, covenant to ſtand ſeiſed to the Uſe of himſelf for Life, Remainder to Jeremy and 
Fane, and the Heirs Males of their Bodies, Remainder to Feremy and the Heirs Males of” 
bis Body, Remainder to William and the Heirs Males of his Body, Remainder to the 
right Heirs of the Father, who died; and afterwards Jeremy in the Life-time of his Wife 
ſuffered a Common Recovery without her, and ſold the Lands to Upton; Feremy had Iſſue 
by Jane one Son, and no more, named James, who had Iſſue four Daughters; William had Iſſue 
Thomas, who after the Death of Jeremy and Jane entered and conveyed to the Defen- 
dant ; the Queſtion was, whether this Recovery ſuffered only by Jeremy without his 
Wife Jane ſhould bar the Eſtate-Tail; it was agreed, that it was not barred iu toto, a. 
cording to Cuppledike's Caſe ; but adjudged, that the Eſtate-Tail to Feremy and Fane be. 
ing determined by their Death, and by the Death of Thomas their Son dying without I. 
ſue Male; and Feremy having a Remainder to himſelf and to the Heirs Males of his 
Body, that Remainder is barred, and all the Remainders oyer according to CapelPs Caſe. = 
3 Lev. 107. Hollet verſus Sanders, | | 


| 13 1 
Of Recoveries ſuffered by thoſe in Reverſon, 1 


4 Leon 1. IF he in Reverſion ſuffer a Recovery, tis good againſt him by Way of Eſtoppel, 
238. and his Heirs ſhall never alledge that he had nothing in the Land at the Time of 
the Recovery ſuffered ; for they are eftopped to ſay that he was not Tenant to the Pra- 
cipe. Godb. 147. Duke verſus Smith. + 


Where tis good, &c. and not good. _- 
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1. XYT7 RIT of Error was brought to reverſe a Common Recovery, and the Error 
| aſſigned was, for that the Writ of Entry was de uno aunuali redditu frue penfione 
4 marcarum exeunt” de Eccleſia ſive Rectoria, &c. which is incertain, the Demand being in 


7 


] | the Disjunctive, either of a Rent or Penſion ; but N that Redditus and Penſio are 
ſynonymous Words; ſo that the Demand is only of a Rent, and the ſubſequent Words 
3 exennt* de Refforia, ſhew that it was a Rent. 5 Rep. 40. Dormer's Caſe. | 


— - — us. —4, 79. 
—— —— 
— — ee 
—— 


— r 
—y— . — ne 
— 

— 


Antea 2. A Common Recovery was ſuffered de tenementis prædict', when it ſhould be of ſo 9 
(A) j. many Meſſuages, fo many Acres of Land, c. but tenementa prædict contain no man- 
8. C ner of Certainty either of the Meſſuages or Acres; and for this Reaſon the Judgment 
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il in B. R. was reverſed in the Exchequer-Chamber. Moor 699. Wiſeman verſus en. 
Ci uings. | „ | | = 
. 2 Mod. 3. Tenant in Tail ſuffered a Common Recovery of all his Lands in Shrewsbury ang 
| 47. Cotton, which were two Vills a e but Cotton was within the Liberties of the Town 1 
i of Shrewsbury, and the Præcipe was of two Meſſuages, two Cloſes, Cc. lying and being in 1 


the Vill of 'Shrewsbury and the Liberties thereof; the Queſtion was, whether the Lands 

lying in Cotton being a diſtin Vill, and not mentioned in this Recovery do paſs or not; 

and it was inſiſted that they did not, becauſe a Common Recovery is a real Action, ang t 

See Fines therefore the Land it ſelf is always demanded in the Præcipe; tis true, in a * Fine a t 
'(G) Choſe may paſs without mentioning the Vill in which it lies, becauſe that is a perſonal 7 


Action and an amicable Agreement; but adjudged, that the Lands in Cotton did paſs. *F 1 
x Mod. 296. Jones verſus Waite, MD 1 1 
3 1 = C 

1 Tenant 7 
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Recovery. | 


. 


4. Tenant in Tail of Lands in the Pariſhes of Rippon and Kirby Marleſtone, made a Bar- 
gain and Sale of ſo many Acres in the Pariſhes of R. K. and this was to V. R. to make 


fim Tenant to the Præcipe: Now in thoſe Pariſhes there were two Vills called Rippon and 


Kirby Marleſtone, and the Recovery was ſuffered of Lands in Rippo and Kirby Marle- 
ſtone, generally without mentioning either Pariſh or Lil; and all this Matter being found 
in a ſpecial Verdict, and that the Tenant in Tail had no Lands in the * Vill, but that the 
Lands in Queſtion were in the Pariſhes of R. and K. but not in the Y; the Queſtion 
was, whether they ſhould paſs by this Recovery or not, and adjudged, that they ſhould 
paſs ; tis true, when a Place is named, generally in legal Proceedings tis intended to be 


a Vill, becauſe as to civil Purpoſes the Kingdom was firſt divided into Vills ; and *tis never 


intended a Pariſh, becauſe that is an Eccleſiaſtical Diviſion of the Kingdom, and to ſpiri- 
tual Purpoſes ; but in many Caſes the Law takes Notice of Pariſhes as to civil Purpoſes ; and 


this being now ſettled by Cuſtom, *tis allowed in Fines and Recoveries. Now in this Caſe, 


the Deed which leads the Uſes of this Recovery, mentions ſo many Acres in the Pariſhes of 
Rippon and Kirby, and the Deed and the Recovery make but one Conveyance ; ſo that 
by the Deed it appears the Recovery was ſuffered of Lands lying in the Pariſhes of R. 
and K. and Judgment was given accordingly. 1 Mod. 250. Addiſon verſus Otway. See 
Fines. G. 5. Winch 122. Cro. Car. 308. Sir George Symonds's Caſe. 

5. In a Quare Impedit the Plaintiff entitled himſelf to the Advowſon under a Common 
Recovery, and in ſetting it forth he alledged Two to be Tenants to the Præcipe, but did 
not ſhew how or by what Conveyance ; the Court inclined this was not a good Declara- 
tion for that Reaſon. 2 Mod. Jo. Wakeman verſus Blackzwell. x 

6. Error of a Judgment in Eje&ment in C. B. a ſpecial Verdi& was found that a Writ 
of Entry was brought againſt Miles Corbett returnable Qinden martini, who appeared, 
and the Demandant counted againſt him, and that he vouched one Lacy the Tenant in 
Tail, and a Summons ad Warrantizandum iſſued, returnable ca pur; but before that Re- 
turn, and after the Tefte, (viz.) 1 Fannarii, Lacy the Tenant in Tail conveyed the Lands to 
Miles Corbet by Leaſe and Releaſe ; and this was in Order to make him a Tenant to the 
Præcipe. At the Return of the Writ of Summons Lacy appeared and entered into War- 
ranty, and vouched the Common Vouchee; and fo a Common Recovery was had againſt 
him, which being held good in C. B. and now it was inſiſted for Error, that Miles Corbet was 
not Tenant to the Præcipe at the Time of the Return of the Writ of Entry, becauſe the 
Leaſe and Releaſe was executed 1 January, which was after the Return of that Writ ; 


but adjudged, that if the Tenant to the Præcipe gains a Freehold before Fudgment, tis ſuffi- 
cient ; becauſe *tis not his being a Tenant to the Pracipe, but his Right to the Land, 


which is the Foundation of this amicable Action; and therefore *tis ſufficient in Law, if 
he have the Land to render at any Time before the Judgment. 2 Salk. 568. Lacy verſus 
Williams. | 


7. So where a Præcipe was made by a Fine, and a Common Recovery ſuffered, and af- 
terwards in a Writ of Error that Fine was reverſed ; afterwards a Writ of Error was 
brought to reverſe this Recovery, and this was aſſigned for Error; but adjudged that the 


Recovery was good, for there was a 'Tenant to the Præcipe at that Time. 2 Salk. 568. 
Loyd verſus Evelin. =. han 


6 
Ok pleading Common Recoberies, 


1. IN Waſte, ec. the Defendant ſet forth a Title under a Common Recovery, in 


which he ſets forth the Leaſe and Releaſe, to make the Tenant to the Præcipe, the 
Writ of Entry, and the Proceedings upon it, the Judgment, the Writ of Seiſin; Ec: 
and one Queſtion was, whether it might have been pleaded in a ſhorter Manner, (viz.) 
that A. was Demandant in the Writ of Entry, and S. and G. Tenants ; that the ſaid Te- 
nants vouched to Warranty to L. D. and he vouched the Common Vouchee ; and there- 
upon faliter proceſſumm fuit, that Judgment was given for the Demandant to recover againſt 


the Tenants, and that they ſhould recover againſt L. D. ad valentiam; and that he ſhould 
e the Common Vouchee. 2 Lutw. 1539. Leigh verſus Leigh. Winch. Eutr. 
1128. 5. P. 25 


2. In ſuch ſhort Pleading, as in the Caſe above-mentioned, tis neceſſary to ſhew that 
the Recovery was executed either by Entry, or by Return of the Writ of Seiſin; for till 
then, the Eftate is not altered. 1 ones 10. 

3. There is no Occaſion of ſetting forth a Leaſe and Releaſe to make a Tenant to the 
Pracipe, becauſe where a Man claims under a Common Recovery, it ſhall be intended 


that there was a good Tenant to the Præcipe till the contrary is ſhewn ; and rather than the 


Common Recovery ſhall fail, they ſhall be intended to be Tenants to the Precipe by Diſſei- 


fin ;, eſpecially, if *cis alledged in the Pleadings that they are Tenants Jiberi tenements, 


3 Rep. 


2 Mod; 
33. S. C. 
2 Vent. 

31. S. C. 


* J Stork 
and Fox's 
Caſe, the 
Cogniſor 
had Lands 


in one Vill 


to ſatisfy 
the Grant. 
See Fines 


(G) 5, 
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Ent. 367. 
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3 Rep. 59. B. Lincoln Coll. Caſe. And 2 Cro. 453. Griffin verſus Stanhope. 2 Mod. yo. 
See Hob. 262. Duncomb verſus Wingfield. See pl. 4. err e 
4. In a Quare Impedit the Defendant pleaded a Common Recovery thus, (viz.) that 
John Wakeman the Grandfather to the Plaintiff was ſeiſed in Fee of the Manor, Ec. and 
that a Præcipe was brought againſt Prinn and Philpot, adtunc tenentis liberi tenti, who 
appeared and vouched the ſaid John Mateman; and that a Recovery was had to the Uſe 
of V R. under whom the Defendant claimed; it was inſiſted for the Defendant, that 
this is well pleaded, and that tis not neceſſary that the 'Tenant to the Præcipe ſhould have 
a Freehold at the Time of the Writ brought, tis ſufficient if he hath it at the Time of 
the Return; that the Demandant is eſtopped to ſay, that there was not a Tenant to the 
Pracipe, becauſe if not 'Tenant, the Writ is only abatable ; but as long as tis not abated, 
but pleaded to, it ſhall conclude all who are Parties or Privies to it, and all claiming un- 
der them; beſides, the Court muſt needs intend that the Tenants to this Præcipe were 
made ſo by ſome Conveyance ; becauſe Yakeman came in upon the Voucher, which he 
would not have done if there had been a Lien; but tis plain there was a Lien, for if not, 
then he might have counterpleaded it; to which it was anſwered, and ſo adjudged, that 
adtunc tenens is a ſufficient Averment in the pleading a Common Recovery, which is al- 
ways favoured in Law; but tis not ſo when in the ſame Sentence a Matter is ſet forth, 
which is contradictory and inconſiſtent with it; as to Duncomb and Wingfield's Caſe in Hob. 
that was upon a ſpecial Verdict where many Things may be intended, but that cannot be 
allowed in Pleading ; and as to Lincoln Coll. Caſe, tis ſaid in one Part of the Record, 
that the Writ was brought againſt Edward Chamberlain ; and in another Part, the Mother 
is ſaid to be Tenant to the Præcipe; but here in the principal Caſe *tis contradictory in 
one and the ſame Sentence. 1 Md. 418. Wakeman verſus Blackwell. 


— 


Reculancy. 
See Bonds. H) Tndiftment. (I) Relation. (A) 19. 
(A) 


V the Statute 3 Fac. cap. 5. A Recuſant Convict, as long as he remains ſo, ſhall 
be diſabled from the beginning of the ſaid Seſſion of Parliament, and the Pre ſenta- 
Þ tion is veſted in the Chancellor, Maſters, and Wardens of Oxford: A Recuſant 
Later the Indictment, and before the Conviction, granted the next Avoidance ; 
adjudged, that the Grant was void, becauſe the Diſability commenced from the Time of 
the Seſſions of Parliament, and he remained convicted at the Time of the Qyare Impedit 
brought by the Univerſity. 10 Rep. 53. Chancellor, &c. of Oxford's Caſe. | | 
2. An Information tam quam, &c. was brought for twenty Pounds a Month for not 
coming to his Pariſh Church, or to any other Church or Chapel, &c. the Defendant 
pleaded the Statute 23 Elix. cap. 1. that a Recuſant Convict ſhall forfeit twenty Pounds 
per Month; and the Statute 28 Eliz. cap. 6. that every Offender againſt the 23 Eliz. 
ſhould upon ſuch Conviction pay the twenty Pounds per Month to the Queen; and the 
Statute 35 Eliz. that no Part ſhall be paid to the Informer; it was objected againſt this 
Information, that it did not appear that the Defendant was a Recuſant Convift ; and that 
by the Statute 28 Fiz. no one could inform but the King, that the Oonviction ought to 
be by Confeſſion or Verdict; for the Word Convict in the Statute doth not extend to a Judg- 
ment upon a Demurrer ; but reſolved that the Conviction to ſatisfy the Stat. 23 Elix. c. 1. 
might be upon the Information now brought, as well as upon any Information or Indict- 
ment before; and that the Word Convict ſhall be taken for Attaint; and that where a 
Judgment is given upon a Demurrer, the Party may be properly ſaid to be convicted; 
that the Statute 28 & 35 Elix. did not abrogate the Statute 23 Eliz. which giveth 
Liberty to a Common Informer, but both were made for the more ſpeedy Execution of 
it; beſides the Statute 28 Elis. doth not give the Penalty to any new Perſon; nor doth 
it extend to Informations, but only to Indict ments at the Suit of the King. 11 Rep. 56. 
Dr. Fofter's Caſe. Antea Audita querela. (B) 20. S. C. 1 


1 Roll. 
Rep. 88. 
S. C. 


1 Roll, 3. Information againſt the Husband upon the Stat. 23. Eliz. c. 1. for the Recuſancy of 


Rep. 233. his Wife, it was moved in Arreſt of Judgment, that the Statute did not extend to the 
2 Roll. Husband who was conformable ; but reſolved that the Husband was liable as well on that 
_ fg Statute for the twenty Pounds per Month, as on the Stat. x Eliz. for the twelve Pence 
Curſon, for every Sumday's Abſence, Sc. 3 Bulft. 87. The King verſus Lacs. 


ux. 2 Cro, 529. 4 Leon. 239. Ward's Caſe, 
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4. Indictment upon the Statute 1 EIIx. 4: 2. for not coming to Church; the Excep- 
tions to it were; that it doth not appear that the Defendant was an Inhabitant of the 
Realm, and that by the Statute 28 Eliz. hone ſhall be impeached; Ec. if he be not indict- 
ed at next Seſſions; and it appears that the Offehce was done 4 Year before the Indict- 
ment; as to the firſt Exception it was anſwered, and reſolved; that if the Defendant 
was not an Inhabitant of the Realm, ſhe ought to ſhew it, and not the Informer; and 
as to the ſecond Exception, the Court will not intend any Seſſions to be held between 
the Offence done, and Information exhibited. Codb. 148. Anne Mannock's Caſe: 

5. A Recuſant convict was indicted for departing abbve five Miles from his Abode ; hie 
pleaded a Licence under the Seals of four Juſtices of Peace; whereof the Deputy Lieu- 
tenant was one; and upon Demurrer adjudged, that the Licenſe ought to be under the 
| Hands aud Seals of four Juſtices, beſides the Deputy Lieutenant; and not under the Seals 
of them alone, for the Statute ought to be ſtrictly purſued: 2 Cro. 352. Maxffeld's 
Caſe. : . VVV? 

6. Information tam quam by B. G. againſt the Defendant, fetting forth that before, and 
at Sept. 30, &c. he was a Recuſant convict, and that afterwards he confotmed, c. and 
for three Years afterwards had not received the Sacrament, and ſo demanded ſixty 
Pounds for every Year ; upon not guilty pleaded, the Plaintiff had a Verdict, and there- 
upon it was moved that the Information was incertain, becauſe neither the Time was 
alledged, nor how, or in what Court; not before whom the Conviction was ; befides the 
Informer demands the Penalty for three Years, when by the Stat. 31, no Informer can 
demand a Penalty upon a penal Law, but by an Information exhibited within a Tear after 
the Offence ; but it was anſwered and reſolved, that the firſt Exception had been good on 
a Demurrer, but the Defendant having pleaded not guilty; all the: Circumſtances of his 
Conviction were admitted, and that nothing remained to be tried but the Fact; and as 
to the ſecond Exception, it was good againſt the Informer for his Part, but ſhould not 
prejudice the King. 2 Cro. 365. Syvedale verſus Lenthali. 5 

7. B. G. was indicted for Recuſancy, but conformed before Conviction, and fo again 
the ſecond Time, and was indicted a third Time for a Relapſe ; and it was moved, that 
it might be certified into the Exchequer, becauſe by the Statute 35 Eliz. he is to loſe 
= all the Benefit which he was to have by his former Conformity, and the Relapſe was cer- 
= tified accordingly. 1 Bulſt. 133. Holt's Caſe. OODLE POLE. TOS 5 
1 8. The King's Ward died, his Siſters and Coheirs of full Age; the eldeſt Siſter went Hob. 73. 
= to Doway in Flanders, where ſhe remained a Nun, by Reaſon whereot ſhe was diſabled b 


| | 1 K 
the Stat. 3 Fac. to take any Benefit of her Lands, till ſhe returned and received the Sa- 
= crament; adj 


CO TELL EE. Gn NEE IT 


. 
7. 


1 Judged, that the other Siſter ſhall not ſue out Livery of the Whole, but that 
4 . e ſhall have a Moiety during the Life of the other Siſter. Lea Rep. 59. Tredway's 
if 1 9. The Statute 23 Eliz. cap. 1. gives ſeveral Remedies againſt Recuſancy, one for the 


* Queen alone, and there the Proſecution muſt be by Indict ment in B. R. the other for a 


common Perſon, and that muſt be by an Action of Debt, Bill, Plaint, or Information ; 


and the Statute 28 Eliz. cap. 6. was made for the Benefit of the Crown upon Indict- 


ments, and doth not extend to Informations; therefore ſuch Informations may be brought 
z any Court of Record. Hob. 204. Pye verſus Lovell. WINE] N 
. = Io, Tenant for Life was a 'Recuſant, who conſented that he in Remainder ſhould fell 
; ** Timber, which he did, and ſold it, and the Vendee brought the Money into the Exthe- 
quer; adjudged, that neither the Tenant for Life, or Queen ſhould have it; but it was 
2 paid to him in Remainder, ſubject to be repaid by the Order of the Court. 1 Bulſt. 
8 133. | *\ F | «LY | e ko, 
11. Information azainſt Husband and Wife for the Recuſancy of the Wife; the De- 2 Cro. 
» fendant pleaded a Conviction in Bar to this Information, ſetting forth the Statute 23 Eliz. 480. 
chat every Recuſant convict ſhall forfeit to the Queen twenty Pounds per Month; and the Palm. 59. 


J. Statute 28 Elix. cap. 6. that every Offender againſt the Stat. 23 Eliz. cap. 1. ſhould pay for Pry * 

- = every Month after Conviction, 20 J. to the Queen at the Exchequer, for ſo long Time as ſhe ſtea 18. 
mall forbear to come to Church, and every Year after that Rate; and in Default thereof, that 8. C. 

the Queen may ſeiſe all his Goods, and two third Parts of his Lands and Leaſes; and that by:; Roll. 

* 35 Flix. nulla pars ſhall be paid to the Informer; that when an Indictment is found againſt RE 

f = fuch an Offender, a Proclamation ſhall be made to render himſelf to the Sheriff before the next ; 

h Allies; and if he neglects, that ſhall'be a Conviction ; then he ſers forth Part of the Stat. 

65. 3 7ac:cap.'5. by which Juſtices of Aſſiſe, Goal-delivery, and of the Peace, have Power to 
determine all Offences for not coming to Church, and. to make Proclamation, that the Offen- 


5 ders render themſelves to the Sheriff before the next Aſſiſes, or Seſſiuus; and upon Neglect to 
2 record the Default, which is as a Conbiction by Verdict; and that every Offender ſhall after 
be Conviction pay into the Exchequer, in the Terms; which doth not abrogate the Statute 23 
© 


 Eliz. as to the Actiůon popular; it being made to give a more ſpeedy Remedy againſt the Huz- 
band for the Recuſancy of. the Wife; however the Informer had Judgment, becauſe the 
Statute 3 Fac. was not purſued; for it appeared by the Plea in Bar, that the Wife was 
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nota convicted; for the Plea was, that 


abs it tad. int — 
: 


Proclamation was. made for. her to ſurrender her ſelf 


at the neut Alen; it ſhould have been before the next 4fiſes, ſo that the Proclamation 
being wrong, which the Plaintiff, had confeſſed; by his Demurrer, the Wife was not con- 
victeũ ax required by the Statute, and if ſo, then her Conviction could not be pleaded in 
Bar to this Information, ſo he ſhall recover his third Part; but the King could not be en- 


titled: to his third Part, [becauſe if the Wife had been proclaimed,” and duly convicted, 
his proper Remedy had been to ſeiſe the Goods, and two third Parts of tlie Lands; bur 
a Feme Covert cannot have either Goods or Lands, and her Husband ſhall not be puniſh- 
ed for her Offence, becauſe ſhe was proſecuted upon an Indictment to which he was no 
Party. Briagm. 120. Parker verſus Sir Fobn Webb. 1 Lutw. 201. Percivall verſus Mitchel, 
ſame Pleading, See Noy 117. Latch; 0. 4 ng FO EET INE 
12% Upen à Motion to all the Judges, upon the Statutes 33 H. 8.' and 23 and 28 
Eli if a, Tenant in Jail becomes Recuſant, and is convicted by Outlary, and not by a 
Ee e had upon a Trial, or upon his own Confeſſion, and afterwards dies, whether 
is Iſſue ſhall avoid the Seizure of the Queen; and adjudged by all of them that he ſhould, 
becauſe tis not a Debt upon a Judgment, which is expreſly required by the Statute 33 JI. 
8. Moor 523 AN Bas int 2111 123 H- | | 11. 8911 
13. Information againſt the Defendant upon the Statute 3 Fac. cap. 5. for that he be- 
ing a Recuſant eonvict, had gone above five Miles beyond the Place of his Habitation ; 


he pleaded þ Licence from four Juſtices of Peace, but his Plea was diſallowed; becauſe 
he did not ſet forth that he had taken the Oath of Allegiance, before the Licenſe was 


granted; nor that the Cauſe in the Licenſe was true, or that it was granted with the 
Knowledge of the Biſhop, or Deputy Lieutenant, Sc. Moor 836. Mansfield's Caſe. 
W. Jones -x4. Indictment for noh coming to Church for two Months, upon not guilry pleaded, 
407-5. C. the Defendant was found guilty; it was a Queſtion, whether any Exception can be taken 


Poſtea 16. 


8. C. to. quch on Indictment and Conviction, becauſe the Statute 3 Fac. cap. 5. is preciſely, 
that it ſhall not be void, or diſcharged for Default of Form, or other Matter, till the Party 
conform, &&; but. becauſe ideo capiatur was omitted in the Judgment, it was for that Cauſe 


reverſed, becauſe the Omiſſion is an apparent Prejudice to the King. Cro. Car. 362. Mar- 


quefs f Mintous CGaſ mm. 1551 "4 1): 
15. A Rent-charge was granted to Perſons in Truſt for a Recuſant, before the Statute 
23 Elix. cap. 1. which gives the Forfeiture of twenty Pounds per Month for not coming 
-.to: Church, and the Grantor entered into a Recogni/ance for the Performance of the Con- 
' ditions: in che Grant; afterwards by the Statute 28 Elix. cap. 6. it was enacted, that if 
Default ſhould be made in the Payment of the twenty Pounds per Month, then the 
Queen by Proceſs out of the Exchequer might ſęiſe the Goods, &c. of the Offender; it 
was objected upon An Information brought in the Exchequer, that Recogniſances were not 


included in this Act, becauſe thoſe are Debts, and not Goods ; but adjudged, that Recogni- 


ſauces are to be; recovered in per ſonal Actions, and ſuch Actions are comprehended un- 
der the Word Goods ;'and though they are made for Payment of Money, yet when they 


are forfeited they are perſonal, Chattels, and that there was apparent Covin in this Caſe, 


becauſe the Grant was made in the Name of other Perſons, on Purpoſe to prevent the 
Levying the Forfeiture. 42 Rep. 1. Ford verſus Sbel don. 5 | 
„ 16. The Defendant was indicted for not coming to Church for two Months, E9c. and 
Antea 14. 3 5 3 = |; i : A 
S. C. upon not guilty pleaded, he was found guilty for one Month, and acquitted for the other; 


and Judgment given that for one Month forisfaciet twenty Paunds; and upon a Writ 


* The * of, Error braught, it was objected. that there was no Capiatur awarded & per Cur', upon 


King u every: Convietion on an Indictment there ought to be a Cupiatur; and the Judgment in 
i, „ this Caſe was ill, becauſe it was forisſaciet, when it ſhould be forisfaceret. M. Fones 407. 
Error, fot The King vetſus Marqueſs f Winton. 5-107 9H 4 Dos todo ie 5 
be is ü N 23 141812 342 nr LG TONS, 237 T60 
concluded by, the Statute z Jac. though the Party 5. OY 30 00 21; 

N, A di bag 1 enn wn +8 1672 ads fines 15h fG N 36s, 69% 

17. In Aſtmpfitzi &c. for Money received, the Defendant . pleaded in Abatement, that 
the Plaintiff: was a Recuſant convitt for not coming to Church, the Plaintiff replied a Par- 
don of the Conviction; and upon Demurrer, it was adjudged that the Plea was ill, be- 
cauſe the Defendant did not aver that the Plaintiff was d Popiſh Recuſaut, for the Statute 

3 Fac. cap. 5. doth not make any Recuſant convict to be! excommunicate, but only Popi/h 
Recuſants oouvict. 3 Lev. 10. Connteſs of Portland verſus Cie. ON es. 
Ante 11. 18, Information by the King for twenty Pounds per Month, againſt a Papiſt for not 
8. C. coming to Church contra formam Statuti; it was objected, that it ouglit to be contra for- 
mant Statutorum, becauſe tis contrary to 1 Elix. and 13 Eliz. but adjudged, that though 
by 1 Elix. tis enacted, that all Perſons ſhall come to Church, yet by 13 Eliz. the Penal- 
ty of twenty Pounds per Month is given. 3 Lev. 61. Parker verſus. M abb. js 
19. Aſumpſit for eigtheen Pounds upon an 7/1: compataſſet ; the Defendant pleaded 
that the Plaintiff. being a Popiſh Recuflmt, was indicted for not coming to Church for 
eleven Months, and ſets forth the Indictment and Convict ion at large, prout patet per Recor- 
8 | dim, 


r 


* 


* - * 9 


— — 
* 9 920 
— 1 v = ig 
eculſlancy, 
1 4 L F 9 
— 
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dere debet, cum hoc, that the Plaintiff being a Popiſi Recuſant convict had not conform 
2 upon a Peter: als Plea, it was objected, that by the Statute 3 Fac. cap. F. no 


Perſons are diſabled but Popiſh Recuſants, and convicted of Popiſh Recuſancy, and ſuch 


are ipſo facto excommunicated ;. but that in this Indictment there is no Mention of Popiſh 


Recuſant,. or convict: of Popiſi Recuſancy; but adjudged, that this Indictment being ac- 


cording to the uſual Form, and this Plea being, that the Plaintiff being Papalis Recuſaus 
was indicted, and that the Conviction thereon was ſecundum formam Statuti, with an 
Averment that he is a Popiſh Recuſant convict, this is ſufficient- 3 Lev. 66. Ricaut ver- 
ſus Tomlin: i $8 | 1901 p 


dum, and 15 was ſecundum formam Statuti in biljuſmodi caſts &c. unde petit judicium ſi meſs | 
, 


20. Adjudged, that where the Defendant is indifted on the Statute of Recuſancy, 


Conformity is a good Plea, but not where an Action of Debt is brought, 1 Med. 213. 
21. Debt, qi tam, &c. againſt; the Defendant for twenty Pounds per Month, for not 


coming to Church for eleven Months, and of Eaſter and Michaelmas, the Sums then due 


for twenty Pounds per Month, Ec. except where the King ſhall. take two third Parts of 
their Lands and Leaſes, or that they conform or come to Church; that every Conviction 
ſhall be certified into the Exchequer before the End of the next Term following, Ec. and 
that if Default ſhall be made in Payment as aforeſaid, then the King may ſeiſe, Ec. then 
he ſets forth that the Wife was indicted at the Seſſions, Ec. for not coming to Church, 
that Proclamation was made to render her ſelf, (but did not ſay to the Sheriff) at the next 
Aſizes, (it ſhould have been before the next Allſes) which was not done; that the De- 
fault was recorded, and thereupon the Wife was convicted, which Conviction was certified 
into the Exchequer; and upon Demurrer to this Plea, it was inſiſted for the Defendant, 
that the Wife was not to incur any Forfeiture till ſhe was convicted, and it doth not ap- 
pear in the Pleading that ſhe was convicted; beſides, no Body can inform for the Pe- 
nalty of twenty Pounds per Month upon the Statute 23 Elia. but the King, and ſince 


there is no Forfeiture till Conviction, that muſt be intended a Conviction by Verdict, or 


Confeſſion; but it was held, that a Judgment upon Demurrer, or upon #7! dicit, or any 
inſufficient Pleading, is a Conviction within that Statute ; and that the Statute 28 Eliz. 
had not taken away the Liberty which the Informer had by the other Statute of 23 Eliz. 
for that Act intended a more ſpeedy Execution of the Act 23 Eliꝝ. and that the Statute 
35 Fliz. did conclude contra formam Statuti ; the Defendant pleaded in Bar another Acti- 
on brought againſt her for the like Offence, and that the Informer. had Judgment in thar 
Action; the Plaintiff replied proteſtando, that ſuch Judgment was obtained by Fraud, 
and then pleads that the ſaid Action was not proſecuted within a Year after the eleven 
Months; the Defendant rejoined that the Proſecution was within the Time limited by the 
Act; and upon a Demurrer to this Rejoinder, it was objected againſt the Declaration, 
becauſe it concluded contra formam Statuti, it ſhould have been Statutorum, for the Statute 
23 Eliz. depends on that 1 Elix. by which tis enacted, that they who do not go to Church 


againſt the Form of the Stat. x Eliz. ſhall forfeit twenty Pounds per Month; beſides the 


Plaintiff did not ſet forth to whom the twenty Pounds per Month was forfeited, (viz.) 


two Thirds to the Queen, for her ſelf and the Poor, and the other Third to the Informer; 


but theſe Exceptions were diſallowed, becauſe. the Precedents are both Ways; * though 
ſome judges have been of Opinion, that where one Statute creates an Offence, and an- 
other encreaſes the Penalty, the Information muſt conclude contra formam Statutorum. 
Luttv. Abr. 65. Barnaby verſus Nardyke. See Cro. Eliz. 150. Dengly verſus Moor. 2 Cro. 
142. % Oben 235. ee n £ N | 

22. 'Quare Tinpedit brought by the Lord Petre, who was a Popiſh Recuſant, againſt the 


Univerſity of Cambridge and HWoodroffe, to preſent to the Church of Heft Hanning field, &c. 


The Defendants plead the Statute 23 Eliz. cap. 1. of Recufancy, by which *tis enacted 
that every Perſon not coming to Church, according to the Starute 1 Eliz. cap. 2. ſhall 


3 Lev. | 
332. 


forfeit twenty Pounds per Month, Sc. then they plead the Statute 28 Eliz. cap. 6. that 


for the more ſpeedy convitting ſuch Offender, when an Indictment is found againſt him, 
Proclamation ſhall be made that he render himſelf before the next Aſſiſes, which if he do 
not, that Neglect ſhall be a ſufficient Conviction, as if he had been convicted by Verdict; 
then they ſet forth the Statute 3 Far. 5. that a Popiſh Recuſant convict ſhall be diſabled 
to preſent to a Beneſice; but that the Chancellor and Scholars of both Univerſities ſhall 
preſent within the reſpective Counties limited by that Act; then they plead that an In- 
dictment was found againſt the Plaintiff at the Aſſiſes in Eſſex, for not coming to Church 
for three Months; that Proclamation was made, c. but that he did not appear at the 
next Se ſſions, as the Statute directs, that his Default was recorded; and that the Plaintiff 
being a Popiſh Recuſant convict, the Church became void by the Death of the Incum- 
bent, per quod the Defendants preſented Moodrofſe, who pleaded in Abatement the ſame 
Statute, Sc. but did not conclude his Plea with the Record of the Conviction Hic in Curia 
prelat”, &c. the Plaintiff replied the general Pardon of Fac. 2. as to the Plea of the Uni- 


verſity, and demurred to the Plea of Hoodroffe; and upon arguing the Demurrer, this 
Plea was held ill, becauſe the Statute 28 Elix. was miſrecited, that being that the Perſon 
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_ *aHrdres ſhall render himſelf to the Sheriff ' before the * next Afiſes ; and the Plea is, that he did 
| 11 not appear at the next Aſiſes; beſides he did not ſhew any Record of Conviction by the. 
(A)pl. 18. Words 5h in caria prolar, and that was held a good Cauſe of Demurrer. 2 Lutw. 1100. 
Lord Petre verſus Univerſity of Cambridge. hoo e 0G eli em ends 
23. By the Statute 23 Eliz. cap. t. tis enacted, that every Perſon guilty of an 
Offence in not coming to Church, and being thereof indicted, or at his Arraigument or 
Trial before Fudgment, ſhall ſubmit himſelf and conform, ſhall upon his Recognition of 
ſuch Submiſhon in open Aſſiſes or Seſſions be diſcharged, Ec. and by the Statute — 455 
cap. 4. tis provided, that if any Recuſant ſhall ſubmit, or reform himſelf, Ec. and re- 
pair to the Church of England, and continue there during Service and Sermon, accord- 
ing to the Statute in the Queen's Time in that Behalf made, he ſhall from thenceforth be 
freed of and from any the Penalties he might ſuſtain in Reſpect of Recuſancy. In an 
Action of Debt for twenty Pounds per Month, brought upon the Statute 23 liz. upon | 
nil debet pleaded, the Parties were at Iſſue, and the Cauſe was tried at the Aſſiſes it 
Dor ſetſbire, and the Plaintiff qui tam, &c. had a Verdict for forty Pounds, and immedi- 
ately the Defendant came into Court, and made ſuch * of his Conformity as is 
required by the Statute; and the Queſtion is, whether it diſcharged the Action and Verdict; 
it was infiſted that it did not, becauſe the Plaintiff in a popular Action had an Intereſt by 
the Verdict, which ſhall not de deveſted by that Clauſe in the Statute, and the rather, 
becauſe it doth not extend to Actious, but only to Caſes where the Party 7s indicted or 
arraigned ; but adjudged, that thoſe Words ſhall be taken diſtributively, (i. e.) Arraign- 
ment in Caſe of an Indictment, and a Trial in all other Actions; and admitting the In- 
former had an Intereſt vefted in him by the Verdict, yet by the Proviſo in the Statute 
1 Fac. that Intereſt was diſcharged, becauſe it was not a Duty, or a Debt by the Verdict 
till Judgment; and if it ſhould be objected, that ſuch Expoſition of the Statute would 
diſcourage Proſecutors, the Anſwer is, that the Proſecutor would receive no more Loſs, 
than if the Party had died, and that he did undertake the Proſecution ſubject to ſuch 
Hazard; and as he is not to be uſed hardly, ſo Converts are to be encouraged ; and that 
was the Reaſon which made my Lord Coe to intercede with the King for Dr. Fofter after 
Judgment, and he e Raym. 391. Okeden verſus Reynell 465. S. C. See 2 Bulſt. 
325. Dr. Foſter's Cale. 1 Roll. Rep. 9s. | 1285 ay 
- 24. One Forbes of Glouceſter, was indicted at the Quarter-Seſſions in this Manner, Me- 
morand quod ad generalem Seſſion” pacis tent” apud Civitat“ Glouceſt in Com. ejuſdem Civitatis 
13 die Fanuarii Anno regni Domini Car. 2. &c. 3o, coram Fohanne Mag ftaffe Ar. &c. per Sa. 
cramentum (of the Jury) bonorum & legalinm hominum (but doth not ſay Com. predit®Y © 
ad inquirend, &c. præſentat exiſtit quod 1 die Fanuarii 30 Car. 2. Facobus Forbes was 
at the City of Glouceſter ſixteen Years old and more, and did not come to Church, Ec. infra © 
fpacium fex menſum integrorum ex tunc prox* ſequem, &c. which muſt be next following the = 
firſt Day of January, and the Seſſions being held the thirteenth Day of the fame Mont, 
then the ſix Months all but thirteen Days, muſt be after the Seſhons began, fo that the 
Defendant - was not indicted for an Offence paſt, but for what was to come; after the 
Seſſions began, then the Indictment goes on, Et ſuper hoc facta bic in eadem Curia publi'aa 
proclamatio pro Domino Rege ſecundum formam, &c. that the ſaid James Forbes render 
himſelf to the Sheriffs, Sc. before the next Seſſions, which he had not done, of which he © 
is convicted; upon this Conviction Forbes brought a Writ of Error, but adjudged that it 
would not lie, becauſe this Conviction was no Judgment; for the Statute 3 Fac. cap. 4. 
directs, that after Proclamation made, and the Default recorded, it ſhall be a Convictiou, 
as if a Verdict bad been found at a Trial upon an Indiftment, ſo that tis no Judgment; 
but the Statute gives Proceſs upon it for the Forfeiture ; and the proper Remedyris to 
quaſh it in the Exchequer for the Faults beforementioned, but not without firſt conform- 
ing. Raym. 433. Forbes's Caſe. 5 CLͥu„uꝶnn v9" 1 
| 25. The Parſon libelled againſt the Defendant for not coming to his Pariſh Church on 
Mod. Sundays, to which he pleaded that he went to another Church more convenient for him, 
Caſes i 88. and a Prohibition being granted on this Suggeſtion, the Plaintiff declared therein, Cc. 
and the Queſtion was, whether a Pariſhioner may be compelled to go to his Pariſh Church; 
it was inſiſted that he was, becauſe the Parſon is not to allow a Pariſnioner of another © 
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1 Pariſh to receive the Sacrament of him; * and by the Act of Uniformity, every Man is 5 
. "LA bound to come to his Pariſh Church; on the other Side it was argued, that the Diviſion 2 
if the Li- into Pariſhes was by the Common Law, and if the Conſequence thereof brought the : 
bel is People under a new Obligation, this muſt be examinable at Common Law: but the Court 
8 inclined, that an entire Neglect to go to any Church, is puniſhable in the Eccleſtaſtical 5 
. may ze Court, that this Matter was of Eccleſiaſtical Conufance, and that a Conſultation ought =, 
compelled to go. 1 Salk. 161. Britton verſus Standiſh. See Hardres 45. | . | f 
to go to bis | | | 45 = If arts 5. 1 | 

own Pariſa Church. See 2 Roll. Rep. 455. Brown's Cafe. 8. P. and Hardres 406, 497, 503. S. P. 9 

4 | 5 | 26. Henry 3 | 
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© 26. Heury Englefield of 


Font heote in Berks, Yeoman, were indicted at the Aſſiſes held at Reading for refuſing the 
Oath of Supremacy ; upon which the Jury found a ſpecial Verdict to this Effect, that 
Sir Richard Harriſon and Valentine Croom were and are Juſtices of the Peace for the ſaid 
County ; and that by ſpecial Commiſſion 23 Novemb. 3o Car. 2. directed to the Juſtices 
of the Peace of that County, they were impower'd to tender the Oaths of Supremacy 
and Obedience to all Popiſh Recuſants or ſo reputed, and dwelling in the ſaid County; that 
Henry Englefield, &c. were long before, and on the 8th Day of February. 31 Car. 2. of 


the reſpective Ages of ſixteen Years and more; that Sir Richard Harriſon and Valentine- 
Croom, two Juſtices, by Virtue of the ſaid Commiſſion, did tender the Oath of Supre- 


macy to the Defendants, and required them to take it, which they refuſed ; that the ſaid 
Juſtices 13 March. 31 Car. 2. Honoralili Willielmo Scroggs, militi capital, &c. & aliis 


ſociis : &c. did certify that the Defendants refuſed to take the ſaid Oath, which 


Certificate they find in hec verba; they find the Act 1 Eli. for reſtoring the antient Ju- 
riſdiction to the Crown; and that by another Act 5 Eliz. entituled, An Act for the Aſſurance 
of the Queen's Royal Power; tis enacted, That the Chancellor, &c. for the Time being may 
make and direct Commiſſioners to any Perſon or Perſons, giving them Authority to adminiſter 
the Oath of Supremacy to ſuch Perſons, as the Commiſſioners by the ſaid Commiſſion ſhall be 
authorized to tender the ſame ; then they find the Clauſe expreſſing the Penalty for the Re- 


Englefield, Eſq; Francis Perkins of ſton, Eſq; Richard Per. 
kins of Beenham, Gent. Nathaniel Smith of JWoothampton, Gent. and William Stone of 


fuſal, and the Clauſe of certifying the Refuſal into the King's Bench ; and upon arguing | 


the ſpecial Verdict, the firſt Point was, whether the Commiſſion mentioned in this Re- 
cord was made purſuant to this laſt Act 5 Eliz. for that requires that the Oath ſhall be 
render'd to ſuch Perſons to whom the Commiſſioners ſhall be authorized by the Commiſſion to 
tender the ſame ; now this Commiſſion in the Record is not directed to any particular 
Perſons by Name, but to the 7uftices of Peace in general; and they are not authorized 
by this Commiſſion to tender the Oath to any particular Perſons, but to all Popiſh Recu- 
{ants in general, or ſo reputed, ſo that *tis in their Power to tender the Oath to whom 
they think fit; beſides, they certify the Refuſal to the Judges of the King's Bench by 
Name, when the Act requires the Certificate to be td the King in his Court of King's 
Bench; but by the better Opinion, theſe Exceptions were diſallowed. Raym. 440. En- 
glefleld's Caſe. _ 

27. A difſenting Miniſter qualified himſelf in one County according to the Act of To- 
leration, and removed into another County ; adjudged, that he muſt qualify himſelf in 
that County where he preaches, otherwiſe he may be convicted upon the old penal Laws 
for Preaching in Conventicles ; for a Licence enrolled in one County, will not extend to 


his Preaching in another County; this is now alter'd by the Statute 10 Arne c. 2. 2 Salk. 
572. The King verſus Paach. : 


== 


Reddendum. See Rent (E) per totum. Reſervation (E) per totum. 


Refuſal. 


(A) 
(here an Executoz oz Adminiſtratoz may refuſe, where not. 


"Beg k N Executor may be ſummoned to accept or refuſe the Executorſhip, but the 


8 


Time is left to the Diſcretion of the Court; and if he doth not appear upon 
the Summons, and prove the Will, then the Court may grant Adminiſtra- 
26 tion, Ec. as if the Teſtator had died Inteſtate, which ſhall be good in Law, 
till ſuch Executor hath proved the Will; but no Man can be compelled to take upon him 
the Executorſhip, unleſs he hath intermedled with the Eſtate. 1 Leon. 154. Hawkins 
verſus Laws. | | * 
2. If there are ſeveral Executors, and they all refuſe, none of them ſhall adminiſter 
afterwards ; but if one refuſes before the Ordinary, and the other proves the Will, yet ſuch 
refuſing Executor may adminiſter when he will, during the Life of his Coexecutor, and 
they may pay Debts of the Teſtator, and releaſe Debts due to him; and where they are 
Plaintiffs, they muſt be joined in Suits, but not where they are Detendants ; becauſe the 
Plaintiff is not bound to take Notice of any one, who hath not actually proved-the Will. 
5 Rep. 28. Midaleton's Caſe. Probate CA) 3. K Moor 235. LP. 
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3. The Refuſal muſt be before: the Ordinary, as for Inſtance, Debt was brought againſt 
two. Executors upon a; Bond of their Teſtator; one of them was outlawed, and the 
=—_ other pleaded that he who was outlawed was made Executor, and that he proved the 
[ 1 Will alone, and adminiſtered the Goods of the Teſtator; and that the Defendant as Ser- 
vant to him, and by his Delivery took ſome Goods, but traverſed that he ever admini- 
= | ſtered as Executor ; and upon Demurrer this was adjudged an ill Plea, becauſe the De- 
= fendant being ſued as Executor, tis not ſufficient for him to ſay that he never adminiſter- 
ed as Executor; for he ought to ſet forth, that he refuſed before the Ordinary. Cro, 
\Eliz. 858. Godfrey verſus Woodward. = WH 
Cto.Eliz. \ 4. Now, as to Refuſal to take upon him the Executorſhip, there is a Difference where 
92. S. C. there is but one Executor, and where there are more than one; for if there is but one, and in 
M9 ++ ſych Caſe if he adminiſter, he cannot refuſe afterwards ; and if once he refuſe, he cannot ad- 
1 Leon. miniſter afterwards ; as for Inſtance, the Teſtator being poſſeſſed, Ec. for a certain Term 
135. S. C. of Years, deviſed the ſame to the Lord Chief Juſtice Catline, and made him Executor, 
40 and died ; afterwards the Executor wrote a Letter to the Judge of the prerogative Court, 
* intimating that he could not attend the Executorſhip, and therefore deſired him to grant 
ith 1 Adminiſtration to the next of Kin of the deceaſed, which was done accordingly; after- 
wards the Executor enter'd on the Lands, and granted the Term to another; but it was 
adjudged void, becauſe the Letter which he wrote was a ſufficient Refuſal; and he can- 
not once refuſe, and afterwards take upon him the Executorſhip. Moor 272. Broker ver- 
ſus Chater. 2 | 1 | | 
5. But there may be a Cafe where an Executor cannot refuſe, (viz.) An Executor af- 
ter a Caveat entered took the uſual Oath of an Executor, and afterwards refuſed to prove 
the Will; afterwards another endeavouring to obtain the Adminiſtration, that very Execu- 
tor who had refuſed, came again, and conteſted the Adminiſtration with the other, offer- 
ing to prove the Will; but the Court ſuppoſing he was bound by his Refu/al, would not 
admit him to prove it; thereupon he appealed to the Delegates, and pending that Appeal, 
he moved for a Mandamus to the Judge of the Spiritual Court to grant the Probate tro 
him, which was granted accordingly ; for having taken the Oath of Executor, the Court 
had no farther Authority; and therefore ſhould not admit him to refuſe afterwards, but 
- ought to grant the Probate to him, notwithſtanding the Caveat. 1 Vent. 335. A 
2 Lev. 6. Sir David Cunningham being poſſeſſed, Sc. of a Term of Years, made David his 
or C. Son Executor, and died; he proved the Will, and made one Hay and two others, Executors, 
| 11 8 and then he died; theſe Executors did not prove the Will of David the Son, and there- 
1 Vent, upon Adminiſtration de bonis non, &c. of Sir David was granted to his Creditor Brad- 
303. S. C. burne, who knowing nothing of the Will of David the Son, ſold the Term for a valuable 
Conſideration ; afterwards two of the Executors of David the Son died, and Hay the ſur- 
wing Executor refuſed, &c. ſo that by his Refuſal Sir David died inteſtate ; then the Ad- 
miniſtration granted to Bradburne was repealed, and a new Adminiſtration de Bonis non of © 
Sir David was granted to the Defendant ; the Queſtion was, whether Bradburne's Admini- 7 
ſtration was good, and adjudged that it was not, becauſe it was granted to him before 7 
Hay the ſurviving Executor of David the Sun had + hg for till then he had the abſolute 
Property of the Term, and might have ſold it before Probate; and if ſo, then the Ad- 
miniſtration granted to Bradburne before Hay had refuſed, was not only voidable, but ab- 
ſolutely void, and his Refuſal afterwards ſhall not relate to make that good which was 
void in the Beginning for a Defect of Power; therefore the Sale by Bradburne was void. 
2 Mod. 146. Abrabam verſus Cunningham. EY 
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 Regratozs. 


(A) 
On the Stat. 5 Ed. cap. 15. of Regrators. 
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Eſolved on the Statute, that the buying Meal and converting it into Starch, is 
not within the Statute; but if a Man buy Corn and convert it into Meal, 
that is within the Statute, becauſe tis no Alteration; but Starch is an Alte- 
ration of the Meal by a Trade or Myſtery, and therefore *tis not the ſame 
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Thing when ſold again. Owen 135. Meſt's Caſe. 
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here fubſequent Ats and Things. ſhall relate to pꝛecedent, where 


not. See Bankrupt. (B) 3. c. 1. Bonds. (B) 12. Error. (E) 16. Execu- 
entor de ſon tort. (K) 2. Advowſon. (A) 9. Appeal. (A) 13. 
x. Rent was reſerved payable out of Lands at R. upon Michaelmas. Day, and 
if it be behind forty Days after, that it ſhall be lawful to the Leſſor to enter; 
no though *tis not ſaid that if it ſhall be behind at R. yet the laſt Sentence 
ſhall have Relation to the Place firſt named. Plow. Com. no. Kedwelly ver- 
Brand. Re TOs = | 
** The Husband made a Leaſe and died, the Wife had the third Part of the Lands 
demiſed delivered to her by the Sheriff for her Dower; the Leſſee aſſigned all the 
Lands compriſed in his Leaſe, and covenanted that he had not done any Act to incum- 
ber it; adjudged that thoſe Words ſhall relate to the Act of the Leſſee himſelf, and to 
no other Act. Dyer 240. . | 

3. Debt upon Bond conditioned that if Joan Molineux died before Midſummer-Day 1533. 
without Iſſue of her Body then living, that in ſuch Caſe the Bond ſhall be void; the 
Defendant pleaded that before Midſummer-Day, ſhe did die without Iflue Male then li- 
ving ; the Queſtion was, whether the Adverb then ſhould relate to Midſummer- Day or to 
the Death of Foan; it was agreed that it might relate to either; but becauſe it happened 
in Fact that ſhe had a Son living at her Death, which Son died before Mid/ummer-Day 
1533, therefore the Words then living ſhall relate to that Day, and not to her Death, be- 
cauſe tis moſt beneficial for the Obligor that it ſhould be ſo. Dyer 17. a. Dyer 14. 
b. Bold's Caſe. 

4. A Verdict for the Plaintiffs, and there was a Motion in a Arreſt of Judgment witli- 
in four Days; the Court took Time to adviſe, and within four Days afterwards, one of 
the Plaintiffs died ; adjudged, that the Favour of the Court ſhall not prejudice the Party, 
for the Judgment ought to have been given after the firſt four Days; and though ' tis 
given after the Death of the Party, yet it ſhall have Relation to the Time when it ought 
to have been given. 1 Leon. 187. Iſeley's Caſe. 

5. The Defendant after the Teſte of the H. fa. and before the Sheriff had executed it, 
ſold the Goods and delivered them to the Buyer; adjudged, that the Sheriff might take 
them in Execution in the Hands of the Buyer, becauſe when ſuch Execution is made, it 
ſhall have Relation to the Teſte of the Fi. fa. 1 Leon. 304. Wangford verſus Saxon. 

6. Bargain and Sale to B. G. and before it was ihrolled, the ſame Bargainor levied 4 
Fine to the Bargainee, and afterwards and within the fix Months the Deed was inrolled ; 
adjudged, that the Bargainee was in by the Fine, and not by the Deed inrolled ; for tho? 
the Inrollment ſhall have Relation to the Delivery of the Deed, yet that is only to pro- 
tect the Lands from all manner of Incumbrances to be made by the Bargainor to others after 
the Deed, and before the Inrollment, but not to deveſt any lawful Eſtate made by him 
before. 4 Rep. 70. Hind's Caſe. 

7. Treſpaſs, &c. the Defendant juſtified as Bailiff to B. R. the Plaintiff replied that 
the Defendant took the Cattle of his own Wrong, ab/que hoc, that he took them as Bailiff 
to B. R. adjudged, that though the Cauſe of Diſtreſs be lawful, yet if a Stranger without 
any Authority takes the Cattle, and not as Servant. or Bailiff to another, He is a Treſ- 
paſſer, and he cannot excuſe himſelf by ſaying he did it as Bailiff; but if one diſtrains 
as Bailiff, when in Truth he is not, if he in whoſe Name he took the Diſtreſs will afterwards 
aſſent to it, he ſhall not be a Treſpaſſer, becauſe the Aſſent ſhall have Relation to the 
Time of the Diſtreſs taken. 2 Leon. 196. — 

8. The King granted to B. G. for Life, omnia i114 meſſnagia in the Tenure 6f J. B. ſi- 
tuate in J. here the Pronoun lla ſhall relate as well to the Place, as to the Tenure of 


J. B. and if the King had no Meſſuages in //”. the Grant is vold. 2 Rep. 3 2. Dedding- 
ton's Caſe. E 


9. So where the Queen granted totam illam portionom detimarum in L. with all other her 
Tithes in L. then or late in Occupatione of J. C. here the Words in Occupatione of J. C. 
relate to the whole Sentence, and not only to the precedent Words (with all other her 
Tithes) becauſe the Pronoun fllam relates as well to the Tenure of the Tithes, as to the 
Place where they ariſe ; and if there were no Tithes in the Occupation of J. C. the 
Grant is void. 4 Rep. 34. Bozoun's Caſe; Y 
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10. One who was diſſeiſed made a Leaſe for Years, and delivered it to another as a 
Eſcrow, deſiring him to deliver it on the Land to the Leſſee as his Deed, which was 
done accordingly, but before r 64 wah Ni ſſeiſes gd recontinued the Poſſeſſion ; this 
was adjudged a good Leaſe, for when he dF fd gf. an Eſcrow, he had an Ability to 
contract, though it could not be perfected till an Impediment which he was then under 
was removed, and that was the Difſeifin ; but it had been otherwiſe if he had no Power 

11 5 to contract at that Time, and had after watds athained to a Power before the Delivery had 
been made on the Land; and in the principal Caſe it was adjudged, that the De- 
liver y on the Handeſhalk hate no Relation tdi the Delivery as an Efcrow; for that was 
done by one Who Was. diſſeiſed, and by Gonſequence out o Poſſeſſion ; and ſo the Eeaſe 
would be void. Mich. 3 Ez. Cro. Ali 446. 7 ennings verſus Brag. And 483. Croſſe 
verſus Powell. S. P. of . 2500 2 wy" 3 

I. Bargain and Sale of the, Parſonage of P, to the King and his Heirs, and in Conſi- 

eien Tee the King ragted the Farſonage of A. ko, the Bargainor and hig Heirs, 

after AR as the Decd, of Bargain and Sale was enrolled ; adjudged, that the. En- 
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rollment ſhallzre 
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13: A Man bargained and fold, Lands by Deed, dated 30 September, and the next Day 
after he granted Common to the Bargainee for all manner of commonable Cattle upon 
the Land, and three Days afterwards the Deed was enrolled; adjudged, that the Enroll- 
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ment ſhall have Relation, ſo as to make the Grant of the Common good. Godb. 270. 
Ludlom verſus Stacers. Godb. 156. Barker verius Finch. contra. e e OE e "= 
14. Grant of a Rent-Charge in Fee, and the Grantor covenanted to levy. a Fine, 
which ſhould be that the Cogniſees ſhould ſtand ſeiſed of the Lands; that if any of the 5 
Rent ſhould be unpaid, and no: ſufficient Diſtreſs could be taken thereon, Cc. then the 4 
Grantee and his Heirs ſhould enter and receive the Profits, &c. until all the Rent and 1 
Arrears, thereof ſhould be paid, the Rent was arrear on ſuch a Feaſt, and demanded, but 1 
not aid ; afterwards the Eine was levied, and then the Grantee entered and diſtrained I 
for the Rent Arrear due before the Fine; it was objected, that his Entry was not law- 4 
ful, becauſe there was no Uſes raiſed till, the Fine was levied, and thoſe which were raiſed 2 
by the Fine, could not extend to, Rent in Arrear before that Time; but adjudged, that 1] 
the Fine being but a Common Aſſurance ſhall be guided by the Indenture precedent, 7 
which was long before any Rent due; and therefore the Execution thereof ſhall have Re- y 
lation to the Original Act, and that will make the Entry lawful. 2 Cro. 110. Havergale 5 
' 15. The King being ſeiſed of the Manor of D. to which the Advowſon was appendant, 7 
demiſed it to H. G. for Years, (excepting the Advowſon) and afterwards granted 7otum ; 
illud manerium de D. cum pertinentiis to another in Fee; in which Grant the Leaſe for 1 
Years was recited, and the Advowſon excepted ; and further granted, manerium præd & 3 
omnia & ſugula_ præmiſſa cum pertinentis adeo plene & integre, &c. reſolved, that theſe = 


Words adeo plene & integre relate to the firſt Part of the Grant, and made the Advow- 
ſon paſs. 10 Rep. 63. Whiſtler's Caſe. | SO ä 
16. The Leſſor demiſed an Houſe for a Year certain; and if both Parties ſhould agree 
and be content that the Term ſhould continue longer, then Hhabendum the Premiſſes to tze 
Leſſee for three Years, Reddendum inde aununatim, durante termino prædicto, fo much Rent; 
the Year expired, and the Parties did not agree to continue it longer; the Queſtion was, 
whether any Rent ought to be paid for the firſt Year, becauſe it was reſerved upon a Con- 
tingency, (viz.) if both Parties agree to continue the Term, then reddendum, &c. and 
this Contingency never happened; beſides, the Reddendum was durante termino prædicto, 
which being in the ſingular Number ſhall relate only to the Term of three Years imme- # 
diately precedent ; but adjudged, that the Reddendum did relate to the firſt Year, becauſe 
coming in its proper Place after the Limitation of all the Eſtates, it ſhall relate to all 
the Eſtates before limited; and in the Words durante termino prædicto, the Word Termi- 
ts is omen collectivum, and ſhall relate to every Term demiſed. 10 Rep. 106. Lofeild's 
Cale. 38 
t Brownl, 15. Husband and Wife were ſeiſed to them and to the Heirs of the Husband, of the 
n Rectory of Horſbam; and on the roth of May 31 H. 8. they gave the faid Rectory to H. 8. 
and his Succeſſors; who in Conſideration thereof, by Letters Patents in the ſame Year, 
: granted to the ſaid Husband and his Wife the Rectory of Horley ; but the Deed by which 
the Rectory of. Horſham was granted to the King, was not acknowledged till the 26th 
Day of Fuly following, and it was afterwards enrolled ; now though it was neither acknow- 


ledged or enrolled at the Time when the King granted the Rectory of Horley to them, 
| x and 
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and by Conſequence could not be a compleat Grant of the Rectory of Horſham to tlie 
King; yet it being now made perfect by the Enrollment, it ſhall bind ab initio from the 


firſt Act, and ſhall relate to that Time, which was on the roth of May 31 H. 8. Hob. 222. 


Needler verſus Biſhop of Winton. e 0 48155 
2 = Error to 9-6 cM Fine levied by Tenant in 'Tail, the Defendant in Error þleaded 
2 common Recovery ſufferred by Tenant in Tail, upon a Writ of Entry, Ec. dated 
1 Martii 11 Eliz. returnable on Monday in gquarta ſeptimana Qnadragefime prox” futur', &c. 
the Plaintiff in Error replied, that the Writ is dated the firſt Day of March 11 Eliz. 
which was in Lent, and it being returnable in quarta ſeptimana Quadrageſimæ prox? futnr”, 
that muſt be the Lent next following that Date, which is the Lent a Year afterwards : 


= and ſo the Tenant in Tail had appeared, and vouched without an Original to warrant it; 
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but adjudged, that theſe Words Prom futur ſhall relate to quarta ſeptimana, and not to 
the Quadrageſimæ, which is the immediate Antecedent, becauſe that Word in this Place is 
merely void. Moor 365. Barton verſus Lever. Dyer 376. S. P. | 
19. The Defendant was indicted for Recuſancy, for that he exiſtens etatis 16 Annorum 
& amplins, did not come to Church, Sc. by the Space of fix Months, (viz.) from ſuch a 
Day to ſuch a Day, Cc. and Exception was taken to this Indictment; for that the Words 
exiſtens ætatis 16 Aunorum, ſhall relate to the Time of the Indictment exhibited ; when the 
Statute requires he ſhould be 16 Years old at the Time when he abſented hiniſelf from 
Church; but adjudged, that it ſhall relate to the Time of his Abſence, Sc. Moor 606: 
FÄ Cots. 5H - | : | 

20. King H. 8. being ſeiſed of all the Tithes of St. Edmordsbury, upon the Diſſolution 
of Monaſteries, granted all the Tithes of Grain, Oc. in St. Edmondsbury, Ab omnes alias 
decimas noſtras quaſcunq infra Bury pred quas eleemaſinarius Monafterii de, &c. colligere 


ſolebat ; the Queſtion was, whether all the Tithes generally did paſs, or only thoſe which 
the Almoner uſually collected; and ah . that thoſe only paſſed which the Almoner 


uſually collected; for theſe Words ſhall relate to omnes alias decimas, and not to the 
whole Tithes, eſpecially ſince 'tis not ſaid nes iſtas decimas, but omnes alias decimas. 
Moor 145. Baker verſus Bacon. | | e 

21. Bargain and Sale of Lands after it was acknowledged, and before it was enrolled, 
the Bargainor ſuffered a Judgment to be entered againſt him by Default, and then the 
Deed was enrolled; it was the better Opinion, that the Bargainor ſhall be ſeiſed till the 
Enrollment ; for though when the Deed is enrolled, it ſhall have Relation to the Time of 
the Acknowledgement, and makes the Bargainee in to avoid all Incumbrances made by the 
Bagainor to Strangers, ſubſequent to the Acknowledgment of the Deed ; yet nothing paſ- 
ſes to the Bargainee till Enrollment, and by Conſequence the Fee is ſtill in the Bargainor, 
and ſubject to the Judgment. Cro. Car. 158. Flower verſus Baldwin. 

22. A Judgment had in full Term, ſhall relate to the firſt Day of the Term, which is 
the Eſſoiu-Day; but this muſt be underſtood of a Judgment given after Appearance; 
bur if it be upon Default, then the quartus dies poſt is the Day. 1 Bulf. 33. Walter verſus 
Bolde. Cro. Car. 53. Starford verſus Cooper. S. P. N N . | 

23. After an Indictment of Præmunire upon the Statute 13 Eliz. and before Convicti- 
on the Party made a Gift in Tail of his Lands, of which he was ſeiſed in Fee; he was 
afterwards convicted by Verdict, and whether this Conviction ſhall relate to the Time of 
the Offence committed, ſo as to ſubject his Lands to a Forfeiture, or only to the Time 
of the Judgment, was the Queſtion, which for the Difficulty of it, was not then deter- 
mined. Cro. Car. 123. Groſſe verſus Gayes. | 

24. Scire facias to have Execution of a Judgment which was de bctab. Hillarii. 2 Car. 
the Tenant pleaded that after the Judgment, (viz.) January 22. the Debtor on Judg- 
ment acknowledged a Statute, and thereupon the Land was extended, upon which the 
Plaintiff demurred ; the Queſtion was, to what Day the Judgment ſhould relate, becauſe 
the 22d Day of Boney was the Efloin-Day of Hillary-Term ; and adjudged it ſhould re- 
late to the firſt Day of that Term. Hutt: 95. Sandford verſus Cooper. 

25. Letters of Adminiſtration relate to the Death of the Inteſtate, and not to the Time 
when they were granted. Stile 341. Long verſus Hebbs. 

26. Inquiſition upon an Outlary in Debt taken in Berks; the Defendant came in as Ter- 
renant, and pleaded that he had obtained a Judgment againſt the Perſon outlawed in C. 
B. at Weſtminſter in the County of Middleſex, and brought an Elegit directed to the Sheriff 
of the County aforeſaid, and had a Moiety of the Lands in Berks; found in the Inquiſi- 
tion delivered to him, and avers them to be the ſame; upon Demurrer, amongft other 
Things it was objected that thoſe Words, Sheriff of the County aforeſaid, muſt relate to the 
County of Middleſex, that being proximum antecedens, and if ſo, then the Sheriff of the 
County of Middleſex cannot deliver Lands in Extent in the County of Berks ; but it was 
held, that the Rule ad proximum antecedens fiat relatio hath many Keſtrictions, (viz.) 


Fat relatio, fo as there is no Abſurdity, or Incongruity, and therefore it is always to be 


made ſecundum ſubjectam materiam. Hardres 7171. In Reynolds and Proſſer's Caſe. 
27. In a ſpecial Verdict in Ejectment, the Declaration was of feveral Meſſuages in 
| K 2 the 
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Relation. | 
the Premiſes lay in the Pariſh of &. Peter and St. Paul, but that there is no Pariſh called 
St. Peter, and nene called the Pariſh. of St. Pau; adjudged, that the copulative Er ſhall 
relate to that which has a real Exiſtence t res magis valeat, ſo that if there is any ſuch 
Pariſh as that of F. Peter and St. Paul, it ſhall relate to that Pariſh, to make both ane, - 
and not to make them ſeveral Pariſhes, and the rather, becauſe the Words ſeveral Pariſhes 
in the Declaration, are ſatisfied by the other Pariſhes of St. Michael, and St. James. Har- 
ares 336. Ingleton verſus Wakeman. | | „ 
28 Leſſee for Years rendring Rent, afterwards the Leſſor conveys the Inheritance to 
another by Bargain and Sale; adjudged that the Bargainee ſhall have the Rent which 
incurred after the Bargain and Sale, and before the Enrollment. Sid. 310. In the Caſe 


„ 


of Henly verſus ones. See Godb. 156. Latch 157, 

2 Sid.125. 29. The Plaintiff obtained a Judgment, and got Execution executed, afterwards this 
Raym. Judgment was ſet aſide as being unduly obtained, and Reſtitution awarded; and after 
73- this the Defendant brought an Action of Treſpaſs againſt the Party, | Plaintiff in the firſt 
Action for taking the Goods; and adjudged that this Action would lay, becauſe by vaca- 
ting the Judgment, tis as if it had never been; but Juſtice Twiſden was againſt the 
making a Man a 'Treſpaſſor by Relation, for when the Execution was ſerved, there was a 
Judgment. 1 Lev. 95. Turner verſus Felgate. 

30. Debt upon Bond for Performance of an Award, the Defendant pleaded nullum ar- 
bitrium, &c. the Plaintiff replied, and confeſſed that there was no Award, but that the 
Umpire on ſuch a Day made an Umpirage, by which he awarded that the Defendant 
ſhould ſeal to the Plaintiff two Bonds, one on the 7werty-fourth of December next, and the 
other on the firf Day of May next, after the Date of the Umpirage ; and ſhould give to 
each other general Releaſes of all Things which had been, or then were had, Cc. between 
the Parties.; and ns a Breach ; and upon Demurrer to this Replication, it was inſiſted 
for the Defendant, that the Releaſes awarded to be made, were of all Things which had 
been or were then moved, E5c. which Word then muſt relate to the next Antecedent, and 
that is the firſt of May; and if ſo, the Bond of Submiſſion is releaſed ; and the Court gave 
Judgment for the Defendant. 3 Lev. 238. Barnes verſus Harvey © 

31. Indebitatus Aſſumpſit by an Af gnee of Commiſſjoners of Bankrupt ; the Caſe upon the 
Pleadings was, Staley was arreſted Sepremb. 6. by an Executor before Probate, and about 
three Days afterwards he paid one Thouſand Pounds to 7. P. the now Defendant, to 
whom he owed it; and about a Fortnight after that, he yielded himſelf to Priſon upon the 
ſaid Arreſt ; the Queſtion was, whether 7. P. the Defendant ſhould be obliged to pay back 
this one Thouſand Pounds; and that depends upon another e (viz.) whether his 
Yielding him to Priſon ſhall have Relation to the Day on which he was arreſted, for if ſo, 
then he was a Bankrupt before he paid this Money to J. P. but adjudged it ſhall not re: 
late to the Arreſt, becauſe it would be a very great Miſchief to Strangers, who received 
ſuch Money for juſt Debts. 1 Vent. 370. Duncomb verſus Walter. _ = 
T. Jones 32. In a ſpecial Verdict in Ejectment, the Caſe was, Commiſſioners of Bankrupts a. 
196. ſigned the Lands to the Leſſor of the Plaintiff, who declared upon a Leaſe made after 
the Aſſignment; but before it was enrolled, as required by the Statute of Bankruptcy, © 
which gives the Commiſſioners Power to aſſign, this Indenture made by the Commiſfion- 
ers was afterwards enrolled ; the Queſtion was, whether this Leaſe made by the Leflor r- 
of the Plaintiff before the Enrollment of the Aſſignment made to him by the Commiſ- 
fioners was ſufficient to entitle the Leſſor of the Plaintiff to maintain this Ejectment; it 
was inſiſted for him that it ſhould,” becauſe after the Indenture was enrolled it ſhall relate 
to the Delivery; *tis like a Bargain and Sale, by which nothing paſſeth *till Enrollment, 
but afterwards it relates; ſo if a Recogniſance be taken before a Judge, and afterwards 
recorded, it binds from the Time of the Caption; to which it was anſwered, that by the 
very Deed of a Bargain and Sale the Uſe paſſeth; the Statute only obſtructs the Opera- 
tion of it; ſo as to the Recogniſance, tis the Acknowledging it which is the principal 
Act, and binds from that Time; but generally in Caſes at Common Law there is no Re- 
lation, as between he Feoffment and Livery and Seiſm, between the Crant of a Reverſion and 
the Attorument, which is only the Aſſent of the particular Tenant, yet it ſhall not relate 
to the Grant; adjudged, this is like the Caſe where Executors ſell by virtue of a Will, 
the Vendee is in the Per from the Teſtator ; it would be very hard if there ſhould be any 
Relation in the ;principal Caſe; becauſe the Statute appoints no Time when the Indenture 
ſhall be enrolled, ſo that if tis done ſeven Years after the Indenture executed, there 
might be intermediate Treſpaſſers liable to an Action of the Bankrupt, becauſe the Inden- 
1 ture muſt be executed in all 1 Circumſtances to make it eſſential. 1 Vent. 360. Perry 
was b vt Verſus Bowes. The Caſe of + Bellingham and op is good Law, though the Authority 
only ty of it was queſtioned in 1/eham and Morris's Caſe. | 1 | 
Indentare, but by Envollments -. ] Enrollment. (A) 
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Velegſe. 


who was his eldeſt Son 


Releaſe. 


Where it ſhall enure to extinguiſh the | Where tis good in perſonal Actions. (C) 
ate hoy where not. (A) * Where tis Abt 9021 in perſonal Actions, 
Where it ſhall enure to make, confirm, | nor well pleaded. D) CPR 
or to enlarge the Eſtate, and where | 
not ; and where it ſhall be void. (B) 


74% bk IV 


Cy: 
erthere it hall enure to extinguiſh the Eſtate, and where net. 


"Tis a Rule in Law, that uo Right paſſeth by 4 Releaſe, but ſuch which the Releaſor hath | 
at the Time of the Releaſe made; and this may be ſeen under this Title. 


v; Usband and Wife were jointly ſeiſed in Fee of a Manor, out of which a 
Rent of twenty Pounds was yearly iſſuing to the Crown; the Queen in 
Conſideration of a Sum of Money paid by the Husband, did by Letters Pa- 

| _ tents give, grant, remiſe and releaſe the ſaid Rent to the Husband and his 

Heirs, who died, and his Wife ſurvived ; the Queſtion was, if ſhe ſhould pay the Rent to the 

Heirs of the Husband ; adjudged, that if the Letters Patents ſhould be taken for a Releaſe, 

then ſhe ſhould not pay it, becauſe that would be an Extinguiſhment of the Rent; but 

if it ſhould be taken fora Grant of the Rent, then ſhe muſt pay it; and that it was at the 


Election of the Heir to take it either Way, and he took it as a Grant. Dyer 319. 


2. B. G. made a Feoffment to the Uſe of himſelf for Life, Remainder to B. in Tail, 4 Leon. 
Remainder to C. in Fee, with a Power of Revocation, and to limit new Uſes if be rv. 1353) 219. 
ved M. S. dying without Iſſue Male of his Body: Afterwards B. G. releaſed this Power of * © 
Revocation to them in Remainder, and then V. S. died without Iflue ; adjudged, that if 
this Power of Revocation had been preſent, and not depended upon a Condition of the 
dying of V. $. without Iſſue, Ec. then this Releaſe had extinguiſhed ir, but otherwiſe 
not. I Rep. 111. Albany's Caſe. 

3. A Judgment in Debt is had againſt a Jointenant for Life, who before Execution re- 
leaſed all his Right to his Companion ; adjudged, that this had not extinguiſhed his Right, 
but that his Moiety is liable to the Execution as long as he liveth. 6 Rep. 78. Lord Aber- 
gavenny's Caſe. 5 a „ 

4. The Cogniſor being ſeiſed of a Manor, Oc. acknowledged a Statute to the Cogni- 
ſee, and afterwards ſold the Manor to B. G. and then the Cogniſee releaſed to the Ven- 
dee all his Right and Title, Sc. and all Actions, Suits, Executions and Demands which he 
had, or might have againſt the Vendee for or concerning the Premiſes; adjudged 


this was a good Bar to the Execution upon the Statute. Cro. Eliz. 40. Hide verſus 
Morley. Ss + 


5. Leſſee for five Thouſand Years deviſed to B. G. for Life, whom he made his Execu- 
tor, Remainder to his Siſter, and the Heirs of her Body, and died ; the Siſter married, 
and then Husband and Wife releaſed to the Executor; adjudged that this Executory De- 
viſe to the Siſter, may be extinguiſhed by her Releaſe to the firſt Deviſee, becauſe the 
Legacy is preſent, though the Intereſt be ir futuro; and 'tis only the Death of the Exe- 


cutor, which will bring that Intereſt into Poſſeſſion, which is not a remote, but a common 
Poſſwility, that he will die before the Expiration of the Term, and ſuch a Poſſibility may 
be releaſed. 10 Rep. 46. Lampett's Caſe. : e iy 


6. If Tenant in antient Demeſne levy.a Fine, he hath a Poſſibility of having his Land 
again; but that is only if the Lord by 15 


bring a Writ of Deceit, and reverſe the Eine, but 


he may releaſe that Poſſibility. In Lampett's Caſe. 
| Life, and afterwards to J. his youngeſt Son iz W. Jones 
Wife likewiſe for Life, and afterwards to M the Plaintiff, 16. S. C. 
in Fee; the Wife entered, and N. the eldeſt Son in the Life- 
Right to T..the youngeſt Son with Warranty; ad- 
veſted in him by the Deviſe, but not executed till it 
| happen 


7. Deviſe of Lands to P. his Wife for 
Fee, and other Lands to D. hi 


time of the Wife, releaſed all his 
judged that N. had an Intereſt 
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= happen upon the Death of the Wife, and that his Releaſe had extinguiſhed that Intereſt, 
1 | and was a good Bar againſt him. Hutt. 60. Howell verſus Anger. . 
8. B. G. ſeiſed of three Acres, granted a Rent- charge out of them to M. and after- 
wards made a Feoffment of two of thoſe Acres to W. S. he who had the Rent - charge 
11 covenanted and granted with the Feoffee, that he would not charge the two Acres with. 
Rent, nor with any Diftreſs for the fame,” afterwards B. the Tertenant of the other 
Acre was diſtrained for the Rent; the Judges were divided whether this Covenant and 
. N Grant did amount to a Releaſe of the Rent, but they all agreed that if it was a Releaſe, 
WM the Tertenant might plead it, for that the Rent was extinguiſhed by it. Noy 5. Butler 
1 verſus Mannings. | oe a. 3 E 
9. The Caſe was, . Leſſee for Years deviſed the Term to his Wife for ſo many Years as 
ſhe ſhould live, Remainder he releaſed to him who had the Reverſion in Fee; & per Cur, 
the Poſſeſſion was extinguiſhed in the Reverſion, ſo that the Reverſioner had a Right, 
and might enter after the Death of the Wife. V. Jones 389. Fobnſon verſus Trumper. 
10. In a ſpecial Verdict the Caſe was thus, / the Father was Tenant for Life, Re- 
mainder to his Son Francis in Fee, and in the ſame Deed of Settlement there was a Grant 
to him of an Annuity of one Hundred Pounds per Aun. during the Life of his Father; 
afterwards the Son releaſed to the Father all Arrears of Rent, Annuities, Titles and De- 
mans which he had by virtue of that Deed; the Queſtion was, whether this Releaſe 
paſſed the Inheritance as well as the Annuity. Hale Chief Juſtice: a Releaſe of all De- 
znands will not extinguiſh a Rent, nor a Covenant before tis broken; but here the Son 
had a Title to the Annuity, and a Title to the Remainder in Fee, and he not only relea- 
ſed the Annuity, but all other Titles which he had by the Deed. 1 Mod. 99. Austin verſus 


1 Lippencott. See (D) pl. 25. 


(B) 


Where it (hail enure to make, confirm, 62 enlarge the Etate, and where 
not; and where it Gali be void, | 


1. CO where a Leaſe was made to three at Will, the Leſſors reciting the Death of one, 
g and that the Leaſe was ſurrendered, granted the Eſtate to the Survivors in Fee, 
but no Livery was made; adjudged the Grant was void, becauſe by the Surrender the 
Eſtate at Will being determined, the Grant could not enure as a Confirmation; but if 
the Eſtate at Will had not been determined, then a Releaſe upon ſuch Eſtate had 
been good. Dyer 296. % | 
e. Eliz. the great Aunt to the Earl of Devonſhire, married John Vivian, he had two 
Sons horn in Marriage, and both named John; but the Father believing the eldeſt to be 
begotten by one Mayo, always called him ohn Mayo, the Wife died, the Earl of Devon 
died without Ifſue; and upon Office found after his Death, John the youngeſt Son was 
found Cobeir with others; whereupon he held Courts, and received the Rents with them, 
afterwards 70h the eldeſt Son releaſed all his Right to him; adjudged, that thoſe Acts 
had not gained him any Poſſeſſion upon which the Releaſe might enure. Dyer 302. Vivi- 
an's Caſe. 8 5 | | | 
3. Leſſee for Years rendring Rent, the Reverſion to B. G. for Life, Remainder to 
another in Fee, who granted his Remainder over, c. the Grantee for Life relea- 
ſed both to him in the Reverſion, and to the Grantee in Remainder; adjudged, that 
both Releaſes were void, becauſe there were no Words of Surrender in them, ſo as 5, 
to give the Reverſioner an actual Poſſeſſion ; but tis a Queſtion, whether the Releaſe to tt 
the Grantee in Remainder ſhall not enure as an Attornment to make that paſs. - Dyer 
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5. The 


231. 4 | | 
* . Husband and Wife, and a third Perſon, purchaſed Lands to them, and to the Heirs * 
of the Husband, the third Perſon releaſed all the Right to his Husband, but did not ſay C2 
to his Heirs; adjudged, that this Releaſe enured to the Husband alone, and his Heirs © 
need not be expreſſed in it, for the Intereſt which the Releaſor had, was veſted in the th 
Husband in Fee without the Word Heirs, becauſe he had a Fee-ſimple in the Whole be- - 
: fore, as joint Purchaſer with the Releaſor; and his Releaſe could not enure to enlarge - 
9 the Eſtate, who had an equal Eſtate with him who releaſed. Dyer 263. | = 
bi 5. Three Jointenants, one of them for Life, the other two in Fee; one of them who tiff 
1 had the Fee, releaſed al/ his Right to him who was Jointenant for Life, without any not 
in Words; adjudged, that this did not enlarge his Eſtate for Life, becauſe the Releaſe ſhal! ver 
# enure, and go according to the Eſtate which he had. Dyer 263. = , 
1 6. Leſſee for Years, the Leſſor releaſed all his Right to him before the Leſſee was in an 
5 actual Poſſeſſion, the Releaſe cannot enure as a Confirmation; but *tis void, becauſe the #_ 
Leſſee had only a Right to enter. 1 Inf. 109. | 4 


K Py 
K 


1 nab — — — — — ö — — — | — 
- . The Teſtator having Lands in M, and G. deviſed his: Lands im. to his youngeſt 
Son Ur | Life; and i , Was agreed afterwards; between the Eldeſt and His Mother, that ſhe 
ſhould releaſe u Slim the Right of Dewen to his Eandsbim;/7.: accoMlingly ſheirelettfed 
all Actions and Demands, &c. and all henchaght of Douer in A both her Sons died, and 
ſhe brought Dower of the Lands in &, and the Queſtion was, that ſince her eldeſt Son 
= was entitled to the Reverſien of thoſe Lands, after the Death of his Brother, who was 
only Tenant. for Life, whether the Releaſe of all Actionsa and Demands had not extin- 
_ - 82) her Dower in thoſe Lands; and a&judged not, becauſe ſhe had no Cauſe of Achiun 
againſt him at that Time for choſe Lands, hut againſt the younger Brother, who was the 
Tenant of the Freehold; if ſne had releaſed al ber Right, that had extinguiſhed her Power, 
for ſuch a Releaſe. barreth all, 4iors, but a Releaſe of alt Actions barreth not a Right, if 
there be other Means to come at it. 8. Rep. Altham's Caſ e. 
8. The next Avoidance was granted to two, the Church became void, and afterwards 
the one releaſed to the other totum jus, &c. it was inſiſted, that by the Avoidance it be- 
came an Intereſt and Chattel, and that one Jointenant might releaſe to the other, be- 
cauſe of their Privity, though they have not the Poſſeſſion; but adjudged, that the Re- 
leaſe was void, for after the Avoidance tis a Thing in Action, and of Privity and Confidence, 
which cannot be releaſed. Cro. Elix. 173. Brokesby's Cafe, before the Avoidance one might 
releaſe to the other, becauſe of tlle Privity CV. Ez. 1. Biſhop of Norwtich verſus Prickett. 
9. Leſſee for Years, Remainder for Life, Remainder over to another for Life, he in 
Reverſion in Fee releafed to all three and their Heirs; by this Releaſe each of thent.hath 
got a Reverſion in Fee in the ſame Landi but the firſt Leſſee ſhall have the ſole Poſ- 
ſeſſion. 7 Ed. 6. Bendlos ib : es: „„ 30 SIE © OTKES. 
10. Tenant for Life releaſeth to him in Reverſion; this Releaſe is void, for it canndt 
enure as a Releaſe, becauſe, the Tenant for Life is in Poſſeſſion; neither can it enure as 
a Surrender. of thę Eſtate for Life, becauſe it wants proper Words to make it a Surren- 


990 


der.. ßßß77«⁰—ĩ avon 1 5 10 rom, - 

11. In Treſpaſs the Defendant pleaded, that B. C. was ſeiſed in Fee, and leaſed the Lands 
to him at Will; and afterwards releaſed to him all Accounts, Suits, and Demands, Cc. 
from the Be inning of the World; to the Day of the Date of the Releaſe, by Virtue whereof 
he was ſeiſed in Fee; but adjudged, that by this Releaſe his Eſtate was not enlarged. Cybo. 
Eliz. 268. Scaman verſus Okely, -. nit 7 ts 21908 SAW <5 

12. Leaſe for Years ; but before the Leſſee enters on the Land, the Leſſor releaſeth th 
the Leſſee all his Right; this Releaſe is void, becauſe the Leſſee had not the actual Poſ- 
ſeſſion of the Land at the Time of the Releaſe made, but only a Right to enter by Vir- 
tue of the Leaſe. 5 Rep. 124. In Saffyn's Caſe. 3 V 


13. Deviſe of Lands to N. G. his Wife for fifteen Years, if ſhe ſo long lived, Re- 
XZ mainder to B. in Tail, Remainder to C. (who was Heir of the Teſtator) in Fee; the 
Widow who had the Term for Years, married C. the Couſin and Heir the Term of 
f fifteen Years expired, and then B. who was the Remainder Man in Tail releaſed alÞ his 
Right to C. adjudged, that C. continuing in Poſſeſſion after the End of the Termꝭ was 
but Tenant at Sufferance, and had no Title to keep it; and therefore this Releaſe made 
do him, could not veſt any Eſtate for Want of Privity between him and the Releaſor. 
5 . ; | 1 4 51. | 
S 134. The Teſtator deviſed a Rent-Charge out of his Lands, with.a Clauſe of Diſtreſs 
and died; his Grandſon entered and made a Feoffment to the Plaintiff; the Deviſee of 
g the Rent-Charge releaſed all Actions, Debts and Demands to the Feoffor, and aftewards 


been to the Feoffee, it had been good, becauſe he was ſubject to have the Diſtreſs made on 
the Land. 2 Brotonl. 190. Strowbredge verſus Forteſcue. TH EW) CITE 
15. Tointenants for Life, one of them married, and then ſhe and her Husband by 
Fine granted to the other tent'a pred”, &c. & illa ei reddidit, during the Liſe of the Wife; 
adjudged, that this Fine ſhall not enure by Way of Grant, but by W ay of Releaſe; be. 
cauſe of the Words ei reddidit. 2 Cro. 696. Euſtace verſus Scawen. + bs. 
16. Feoffment of Lands, in which the Feoffor covenanted to make farther Aſfuranice: 
the Feoffee aſſigned the Lands to the Plaintiff, who brought an Action of "Covenant 
againſt the Feoffor for not levying a Fine, Cc. and pending that Action, the Peoffee re- 
leaſed to the Feoffor, who new pleaded that Releaſe; adjudged, that the Covenant to 
make farther Aſſurance did run with the Land and the Aflignee (Who was now the Plain- 
tiff) ſnould have the Benefit of it; and the Breach being in his Time the Feoff-e could 
not releaſe the Action in which the Aſſignee was intereſted. Cro. Chr. 503. Middle nere 
verſus Goodale. See Poſtea pl. 18. | PIE TENT SR 
17. A Releaſe which enures by way of Confirmation of 
an Vie as a Feoffment. - Lea 12. Samm's Caſe, 56410 +1 
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an Eſtate, may be as well to 
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per Annum Rent, which: the Leſſee for twenty Years. covenanted to py : afterwards the 
Leſſee for forty Years aſſigned his Term to the Plaintiff, and in an Action of Covenant 
brought by him, the Breach: aſſigned was for Non- payment of ſixteen Pounds for a Year's 
Rent, Ec. che Defendant pleaded, that before the Rent became due, the Leſſor for forty 
Vears releaſed all: Covenants to him; and upon Demurrer to this Plea, two Judges in- 
clined that this Releaſe was a good Bar to the Action, being before the Rent was due, 
though after the Aſfignment; bur the Court being full, it was adjudged, that the Action 
was not releaſed, for it ſhall be intended to be grounded on the Reddendum, which is a 
Covenant in Law, and runs with the Land, and with the Reverſion thereof at Common 
Law before the Statute of H. 8. and paſſes by the Grant of the Reverſion, ſo that the 
Leſſor could not releaſe it after he made the Aſſignment; and ſuch Releaſe hath been 
held not good, even in a collateral Covenant. 2 Lev. 206. Harper verſus Burgh. See 
pl. 16. 911 r n e | | | 


* 8 j . 


. Where tis good in perſonal Actions, - 


Duty which is certain, but upon a Condition which is ſubſequent may be releaſed 
I before the war's of the Performance of that Condition. 5 Rep. 0. Hoe's Caſe. 
2. By a Releaſe of all Covenants, the Covenantor is diſcharged before any Breach, 
Ildem. Bie FFP nate 
3. A Releaſe of all Actions, which the Releaſor hath againſt the Releaſee and another; 
this releaſeth only the Actions which he had againſt the Releaſee, becauſe the Deed ſhall 
be 1 moſt beneficially for him to whom it was made. 5 Rep. 7. In Juſtice Wind- 
ham's Cale. | 8 | [ls + 4 
4. In perſonal Actions one Jointenant may releaſe the Whole; ſo in an Action of 
Waſte brought by two, the Releaſe of one ſhall bar the other in that Action. 2 Rep. 
66. In Tooker's Caſe. 7 | 5 
FJ. Where there are two Plaintiffs in an Action to recover any perſonal Thing, the Re- 
leaſe or Default made by one bars the other, but not where they are to diſcharge them- 
ſelves of ſuch perſonal Thing; and therefore if there is Judgment againſt three, and 
they bring a Writ of Error, and the Defendant in Error pleads the Releaſe of one of 
them, this is no Bar to the other, becauſe they are all compelled by Law to join in a 
Writ of Error, which is brought not to recover any perſonal Thing, but to diſcharge 
themſelves of a Charge impoſed by the Judgment. 6 Rep. 25. Ruddock's Caſe. Cro. Eliz. 
649. S. C. See Hardres 104. | | 
5. An Executor before Probate cannot have an Action, but he may releaſe, becauſe 
the Right of Action is in him; two Executors prove the Will, and one refuſeth, yet he 
may: releaſe an Action, and it ſhall be good; if a Man is bound to pay Money at a Day 
to come, a Releaſe of all Actions before that Day is good, becauſe *tis a Duty preſent- 
ly; and yet till the Day was paſt he could have no Action. 5 Rep. 28. Mziddletor's Caſe. 
J. By a Releaſe of all Actions and Duties, a Releaſe which was in Queſtion was re- 
leaſed. Owen 71. Rotheram verſus Crawley. | 
8. Debt againſt an Executor, who pleaded plene adminiſtravit; upon which they were 
at Iſſue, and the Jury found that the Teſtator made the Defendant Executor, who was 
then an Infant; that. Adminiſtration durante minore atate was committed to B. G. who had 
Goods of the Teſtator to the Value of ſix hundred Pounds; and that when the Defendant 
came of full Age he proved the Will, and releaſed to the Adminiſtrator al! Actions, Suits and 
Demands; it was a Queſtion, whether this ſix hundred Pounds ſhould be Aſſets in the 
Hands of the Executor, becauſe it did not appear that he had received it, and it was very 
incertain what he releaſed by theſe general Words; but adjudged, that it was Aſſets in 
his Hands, becauſe the Certainty of the Sum did appear by the Verdict; and he having re- 
Jeaſed the Adminiſtrator, though in general Words, the Law preſumeth that he hath 
. received the Money, otherwiſe he would not have made the Releaſe. Cro. Eliz. 43 
Brightman verſus Keileigh. | : 
9. The next Avoidance of a Church was granted to two; afterwards the Church being 
full, one of them releaſed to the other, and then the Church became void; adjudged, 
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that the next Avoidance in this Caſe is a Thing in Intereſt, and not in Action, till the Church 7 | 
became void, which Intereſt might well be releaſed, and he to whom the Releaſe was gi- 
ven ſhall preſent alone; and if he be diſturbed he ſhall have a Qzare Impedit alone. Cro. 


Eliz. 600. Bennett verſus Biſhop of Norwich. 


10. Debt upon a Bond with a Condition that if B. G. became an Apprentice to the E | 
Obligee, and tranſported and made a good Return of his Goods, and a juſt Account 


thereof, and paid the Money due on ſuch Account to the Obligee, that then, Cc. the De- 
* : fendant 


eld verſus Grimes. 


— 


4 


e Breach of the 


12. The Wife was divorced from her Husband cauſa adulterii of him ; the after- 


*RE rards libelled in the Spiritual Court for 4 Legacy, and there the Executor pleaded the 
*XE Releaſe of the Husband, which not being allowed, he moved for a Prohibition, ſuggeſt- 
1 ing this Matter; and adjudged, that a Prohibition ſhould go, and that the Releaſe was 
* good, becauſe a Divorce _ adulterii doth not make a Nullity of the Marriage, for 
they continue Man and Wife {till ; and therefore the Releaſe of the Husband ſhall extin- 
guiſh the Duty. Cro. Eliz. gog. Stephens verſus Tutty or Tort. 


13. The firſt Reſolution in Hichmott's Caſe, which was an Action of Debt on a Bond, 


is, that a Debt may be releaſed by the contrary Words by which *tis created; and there- 
fore where a Man acknowledgeth that he is ſatisfied and diſcharged of all Bonds, that is 


B a good Releaſe. 9 Rep. 52 Hickmott's Caſe. 


14. Tenant for Life of Lands, to which a Woman had Title of Dower, Reverſion in 


Pee to another; the Woman made a Releaſe to him in Reverſion, and afterwards brought 


33 a Writ of Dower againſt T enant for Life ; adjudged that he might plead the Releaſe 


Wer: 


Annuity, 


; made by her to him in Reverſon ; and yet at that Time ſhe had not any Cauſe of Action 
| againſt him, but only in futuro after the Death of the Tenant for Life. 1 Rep. 112. In 
| Chudleigh's Caſe. Ke D | 


15. The Lord of a Manor enter'd into a Statute, and afterwards the Cogniſee releaſed 
to him all Demands, Actions, Suits, and Executions, and this Manor coming to the Plain- 


tiff he brought an Audita querela; and upon a Demurrer it was adjudged, that though 


the Cogniſee had no Right to the Manor till Execution had upon the Statute, yet becauſe 
he was entitled to ſuch Execution his Releaſe is good, eſpecially ſince it was of all De- 
mands and Executions ; but if he had releaſed all his Right, that would not have diſcharged 
the Execution. 1 And. 133. Hide's Cafe. | 
16. Debt for Rent brought by an Adminiſtrator againſt an. Afgnee of a Leſſee for 
Years, who pleaded that the Aſſignor after the Aſſignment had releaſed to him all Actions, 
Oc. it was objected, that the Rent became due after the Releaſe; for 'tis a future Dut 


| accruing yearly, and *tis quaſi a new Duty every Year, and therefore it could not be diſ- 


charged by this Releaſe ; but adjudged, that the Leſſee having aſſigned his whole Term, 

the Rent is no longer attendant on the Reverſion, but is due to him by the Contract 

made between him and the Aſſignee; and therefore the Releaſe of all Demands ſhall diſ- 

__ this Contract, and all its Dependencies. 2 Cro. 486. Hitton verſus Bye. See Poſtea 
D) 25. | | 


17. The Defendant being in Execution brought a Writ of Error in B. R. and before 


the Judgment was affirmed he obtained a Releaſe of all Actions, Debts, Duties, Execu- 5 
tions and Demands ; and afterwards the Judgment was affirmed, and upon a Sci. fa. a- 


gainſt the Bail they pleaded this Releaſe ; it was the Opinion that both the Debt and the 
Bail were diſcharged. 2 Bulft. 231. Huxley verſus Harriſon. See Poſtea, Hoe's Caſe. (D) 


pl. 19. 


18. Adminiſtration durante minore ætate of an Infant Executor was granted to B. C. 
who poſſeſſed himſelf of the Goods of the Teſtator to a great Value; and when the In- 


fant Executor came of Age, he releaſed to the Admininiſtrator all Demands ; adjudged 


this was a Devaſtavit, though the Goods never were in his Poſſeſſion. Godb. 29. Kit- 


ley's Caſe. 


19. Treſpaſs, Ec. againſt one; he pleaded that he with another committed the Treſ- 
paſs, and that afterwards the Plaintiff did releaſe to the other all Actions real and perſonal, 
Sc. adjudged though a Treſpaſs is joint and ſeveral, ſo that the Plaintiff might ſue ei- 
ther, yet they both make but one Treſpaſſer, and there can be but one Satisfaction; there- 
fore a Releaſe to one diſchargeth the whole 'Treſpaſs. Hob. 66. Cooke verſus Fenner. Noy 


62. Partridge verſus Empſon. S. P. 


20. Grant of an Annuity in Fee, and upon the firſt Day of Payment the Grantor 
paid it to the Grantee, 


all Actions; and when the next Day of Payment came, the Grantee brought a Writ of 


and the Grantor pleaded this Releaſe in Bar to the Action; and upon Demur- 

rer to the Plea, it was inſiſted for the Defendant, that by the Releaſe of all Actions the 

Annuity was determined ; becauſe an Annuity was a Thing, in Action, and the Party 

had no Remedy to recover it but by Action; but adjudged, that though that is true, 
1 | 


yet 


dged, rhough this 


Moor 
665. 8. C. 
3 Bulſt. 
264. S. C. 
1 Roll. 
Rep. 426. 
S. C. Noy 


8. 
Yo See pl. 


21» 


1Brownl. 
309: . 


1 Roll. 
Rep. 386. 


1 And. 


who gave him an Acquittance, and at the End of it a Releaſe of 64. S. C. 
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Foet tis not a Thing in Action, for before the Day of Payment no Action lies in this 
Caſe. Moor 133. Digg's CaſGſG. VC 
3 Bulſt. 21. In a Prohibition the Caſe was, Husband and Wife were divorced a menſa & thory 
264. S. C. cauſa adulterii of the Wife; and afterwards ſhe ſued T. S. in the Spiritual Court for De- 
ok” famation, and had a Sentence againſt the Defendant, and Penance enjoined, and expenſa 
| litis aſſeſſed for her; from which Sentence 7. S. appealed, and then the Husband releaſed 
| LY all Actions and this Suit, and all thereunto appertaining ; which Releaſe 7. 54 pleaded, 
and not being allowed, he moved for a Prohibition ; the Queſtion was, whether this Re- 
leaſe of the Husband ſhould bar the Wife of her Coſts, and the better Opinion was, that 
it ſhould not; tis true, a Divorce a menſa & thoro doth not make a Nullity of the Mar- 
riage, but that the Parties ſtill continue Man and Wife; and therefore in {ome Caſes the 
Releaſe of the Husband may be a Bar to the Wife, as in“ Stephens and Tutty's Caſe, 
pl. 12. When after a Divorce it was ſo adjudged ; but in that Caſe the Libel was for a Legacy 
deviſed to the Wife, in which the Husband had an Intereſt veſted in him, and therefore 
his Releaſe was adjudged a good Bar to a Suit brought by her ; but in the principal Caſe 
the Suit was for Defamation, which is meerly a Spiritual Matter, and *tis to reſtore her 
to her Credit, and the Coſts are not given for any Damage ſhe hath received, but purely 
for the Charges of the Suit ; which Suit being not diſcharged by this Releaſe, the Coſts 
which depend on it are not diſcharged. 1 Roll. Rep. 426. Motam verſus Motam. | 
22. A Feme Covert ſued in the Spiritual Court for Defamation, and had Sentence and 
Coſts aſſeſſed ; the Party appealed to the Archives, and there pleaded the Releaſe of the 
Husband, both of the Sentence and Coſts ; adjudged, the Releaſe was good as to the 
Coſts, but not as to the Sentence ; for that might be to reform his Manners, either by a 
Submiſſion, or ſome corporal Puniſhment. Cro. Car. 161. T7 
23. Adjudged, that where A. is bound to B. and then B. the Obligee recitins the © 
Bond, covenants to ſave him harmleſs ; this is an abſolute Releaſe, and if tis to ſave him 
harmleſs upon a Contingency, then *tis a conditional Releaſe, becauſe it hath an expreſs 
Relation to the Bond, ſo where two are jointly and ſeverally bound in a Bond, a Releaſe © 
to one is a Releaſe to both; for if the joint Remedy be gone, the ſeveral Remedy muſt XK 
be * too, but it may be otherwiſe in Covenant. 2 Sa/k. 573. In Clayton and Kinaſtowbs 
Caſe. | ad | 
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Where tis not good, and nor oy pleaded in perſonal Actions. See © 
| Pp a2 "6 51 


1. 1 F the Cogniſee of a Statute doth releaſe to the Tertenant all the Right he hath to 
the Land, yet notwithſtanding ſuch Releaſe, he may ſue for Execution, becauſe at 
the Time of the Releaſe he had not any Intereſt in the Land, for the Body is the Debtor r- 
and not the Land; but in reſpect of the Body and the Land, is not charged with the 7 
Debt before Execution. Plow. Com. 752. Sir Thomas Pope's Caſe. | 

2. A Statute was acknowledged 3 October, and by a Releaſe dated 2 October, which 
was the Day before; the Conuſee releaſed to the Conuſor all Debts, Actions, Demands 
and Executions, ꝝſque Confectionem of the Releaſe, which was delivered the 4th Day, be: 
ing the Day after the Statute was acknowledged; adjudged, that the Statute was di- 
charged, becauſe the Day of the Delivery is dies confectiones of the Releaſe ; and that 
being after the Statute acknowledged, it muſt releaſe it, but if it had been a Releaſe of all 
Actions, c. uſque datum of the Releaſe, it had not been diſcharged. Dyer 307. 2 Brownl. 
300. S. P. | | | vY 3 

3. Husband and Wife as Adminiſtratrix of the former Husband recovered a Debt, 

and pending the Suit, the Son of the Inteſtate by Covin between him and the Defendant 
procured a new Adminiſtration to be granted to him and his Mother, and then releaſed 7 
to the Debtor ; afterwards the Husband and Wife ſued out Execution, and the Debtor :- 
brought an Audita querela, pending which Action the ſecond Adminiſtration was repealed, 
and that Repeal and the Covin was pleaded in Bar to the Audita querela; and upon De- 
murrer adjudged that this Releaſe was no Bar Dyer 339. Luker's Caſe. 

4. A Merchant of Ireland entered into a Bond there to one in London, which Bond 
was aſterwards brought to London, and there remained; the Obligee died Inteſtate n 
England, his Son obtained Adminiſtration in Ireland, and releaſed the Debt to the Ob- FF 
ligor ; afterwards the Widow of the Inteſtate obtained a Prerogative Adminiſtration here, 
and ſued the Obligor, and recovered notwithſtanding the Releaſe, becauſe the Adminiſtra- 
tion granted to the Releaſor was wrong, for it ought to be granted where the Bond was, 

and not where the Debt began. Dyer 305. Luker's Caſe. 


2 1 5. The 
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by The Defendant after a judgment obtained againſt him in an Action of Debt, paid 
Part of the Money, and the Plaintiff gave him an Acquittance in theſe Words, Singh 
Received ten Pounds in Pari 4 à greater Sum recovered by Fudgment before the Tuſtices 0 


Niſi prius, Ec. adjudged that this is not a good Releaſe to have an Audita querela, in if 4 | 


he ſhould be ſued for the whole Sum; becauſe Judgments are not recovered before the Fuſtices 


of Nifi Prius, 4ut are always had in Banco; but if a Man releaſes all his Right in White Acre, | 


<obich. be purchaſed of IV. R. though in Truth he never purchaſed any of him, but had 


them by Deſcent, yet this Releaſe is good, becauſe White Acre was named, and the Reſt 


was but Surpluſage; but if it had been of al his Lands which he had jirchaſed, it had been 


void, becauſe general and incertain. Mich. 38 H. 8. Dyer 50. 


» 


6. A Duty which is incertain in its Creation, but which may be made certain after- 
wards by a Condition precedent, cannot be releaſed, becauſe till *tis made certain, tis 
but a mere Poſſibility, and probably it may never be made certain. 5 Rep. Jo. Hoe's 
Caſe. | 


ther is it a Bar to an Execution, if the Party is not put to a Si. fa. 8 Rep. 159. in Al- 
tham's Caſe. | | | 
8. An Aſſiſe is brought by two, and one of them releaſeth all Actions; this is no Bar 
to the other, becauſe an Aſſiſe is an Action mixed with the Realty, as well as the Perſo- 
nalty, and omne majus trahit ad fe minus. 2 Rep. 62. in Tooker's Caſe. Ah 
9. Debt againſt the Defendant, and before Judgment the Plaintiff releaſed all Actions, 
Duties, and Demands, and afterwards Judgment was had againſt him; and upon a Sci. fa. 
brought againſt the Bail, they pleaded this Releaſe ; but adjudged no Bar, becauſe it was 
made before any Duty was due; for before Judgment was given againſt the Principal, 
X there can be nothing due from the Bail. 5 Rep. 71. Hoe's Caſe. See Huxley verſus Harri- 
_ == 10. If a Man releaſeth, and after taketh out Adminiſtration, this is no Bar to him, be- 
XX cauſe at the Time he made the Releaſe, he had not ſo much as a Right of Action in him. 
S5 Rep. 28. in Middleton's Cafe. 
= 11. Aſumpſit, wherein the Plaintiff declared that the Conuſor being bound in a Recog- 


dant, who in Conſideration the Plaintiff would aſſign his Recogniſance to him, promiſed 
to pay the Money, Ec. upon non Aſſimpſir pleaded, it was found that the Conuſor was 
ſeiſed of the Lands mentioned in the Declaration, and of another Cloſe ; and that he made 
2 Feoffment to B. G. of that Cloſe, and that the Plaintiff releaſed to the ſaid B. G. all his 
PBRigbt, Intereſt and Demand in the {aid Cloſe ; and afterwards the Conuſor made a Feoff- 
ment to the Defendant, who promiſed 21 ſupra : In the arguing this ſpecial Verdict, it 
= was inſiſted that the Plaintiff, by this Releaſe of all his Right 7 the Cloſe, had releaſed 
: the whole Recogniſance, becauſe the Cloſe was Part of the Land charged with the Recog- 
mniſance, and a Releaſe of his Demand to Part, ſhall be a Releaſe of the Whole; but 
= adjudged it was not, becauſe he had not ſued Execution upon the Recogniſance at the 
Time he gave the Releaſe ; for before ſuch Execution he had no Right in the Cloſe; and if 
he had no Right, by Conſequence he could releaſe none. Cro. Elix. 551. Barrow verſus 
Grey. Antea Action on the Caſe. (K) 5. S. C.“ 

12. Covenant, &c. to pay to the Covenantee forty Pounds per Ann. for twenty-one 
Tears, afterwards he releaſed to the Covenantor 4% Actions; the Queſton was, whether 
the whole * Covenant was releaſed ; and adjudged it was not, but only the Arrears then 
due, and no more; for the Covenant was executory, and to be performed yearly for 
twenty-one Years, ſo that nothin g could be diſcharged by this Releaſe of all Actions, 
but that which was a Duty at the Time of the Releaſe. Mich. 40 Eliz. Earl of Angis's 
Caſe. Paſth. 24 Eliz. Godb. 11. Trin. 35 H. 8. Dyer 57. S. P. 

13. In Replevin againſt fix Defendants, one of them avowed in his own Right for an 
Amerciament in a Court-Leet, and the other five made Conuſance as his Servants, and 
the Plaintiff had Judgment againſt them all ; thereupon they all brought a Writ of Error, 

and the Defendant in the Writ of Error, (who was Plaintiff in the Replevin) pleaded in 
> Bara Releaſe of all Errors, by one of them pending the Writ ; adjudged no Bar. Hjy. 

41 Elix. Cro. Eliz. 649. Raſmz verſus Ruddoch. | 
3 14. By a Releaſe of all Actions, Suits and Quarrels, a Covenant or Obligation before 

1 X Breach, Ec. is not releaſed. Idem. Godbolt 11, 12. S. P. 2 Cro. 110. Hancock verſus Field, 

Moor 34. S. P. Hawle verſus Kirkly. 5 

1 15. An Award was made to pay Money at Michaelmas next, &c. and before that Day 

the Party releaſed all Actions and Demands, Cc. adjudged that this was no Bar, but 
 XF Char the Plaintiff might recover the Money awarded, becauſe it was not a Duty preſently 
and not before the Day came. 2 Cro. 300. Bridges verſus Onian. S. C. otherwiſe reported 
I Þrownl. 115. and in ev. 214. (viz.) that tis a Duty preſently, and may be releaſed 
before the Day of Payment. e | F | 
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L 2 16. Aſumpſt, 


7. By a Releaſe of all Actious real and perſonal, a Writ of Error is not releaſed, 1. 


niſance of one Thouſand Pounds to him, made a Feoffment of his Lands to the Defen- 
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palm. 16. Aſſumpſit, &c. in Conſideration the Plaintiff would accept a Bond for a Debt due 
218. 8. C. to the Defendant from a third Perſon, and would releaſe unto him all Actions and De- 
mands, the Defendant promiſed that if the Plaintiff could not recover the Money on the 
' Bond within ſuch a Time, that he would then pay it, and avers that he accepted the 
| Bond, and made the Releaſe, but could not recover the Money, nor the Defendant had 
not paid it; upon non Aſſumpſit pleaded, it was objected that this Releaſe had diſcharged 


the Action; but adjudged, that the Releaſe was Part of the Conſideration: upon which 
the Action did ariſe, and if ſo, then the Plaintiff had no Cauſe of Action when he made 
this Releaſe, and by Conſequence this future Action could not be diſcharged by it. 2 Cre. 
623. Porter verſus Phillips. | es = 
15. After a Verdict in Ejectment, and before the Day in Bank, the Plaintiff releaſed, 
Oc. and at the Day in Bank the Defendant pleaded this Releaſe; adjudged that tis not 
good, and that he had no Remedy but by Audita querela. 2 Cre. 640. Kamp verſus 
Parker. 1” | | | 
18. Debt on a Bond, the Defendant pleaded that after the Bond, c. the Plaintiff re- 
leaſed to him all Errors, and all Actions, Suits, and Writs of Error, Cc. and upon De- 
murrer it was inſiſted that the Obligation makes the Duty, and that the Releaſe of all 
Actions ſhall be a good Bar; but adjudged this was only a ſpecial Releaſe, and extends 
only to Errors, but that the Debt on the Bond was not releaſed. Hetley 9. and 15. Abree | 
verſus Page. See pl. 27. | HE 8 
1 Roll. 19. Covenant that a Stranger ſhould pay yearly eight Pounds to one of the Covenan - 
Rep. 196. tees, and to Frances Jennings; ſhe married, and her Husband releaſed the Payment; ad. 
judged this was a void Releaſe, and could not diſcharge the Payment to the other.. 
Bulſt. 28. Quick verſus Ludboronugh. DS TR. 1 
20. In ſecond Deliverance the Defendants avowed the Taking, as Bailiffs to T. S. tjñe 
Grantee of a Rent-charge for Rent Arrear, and that the Diſtreſs was taken on ſuch a 
Day, Anno 11 Fac. &c. the Plaintiff replied that after the Taking, (viz.) 3 Novemb. 
Anno 12 Fac. one of the Avowants (naming him) gave him a Releaſe of all Actions, Suits 


and Demands; and upon a Demurrer to this Replication, the Queſtion was, whether tze 
Releaſe of one of the Avowants after the Taking as Bailiffs to T. S. and before any Co- 
nuſance made, would bar the others; it was inſiſted that it would, becauſe they are Actors 
after the Avowry ; ſed per Cur, it will not, becauſe at the Time when it was executed by 
that one Avowant, he had no Suit, or Demand againſt the other ; it might have been 
otherwiſe, if the Releaſe had been given after Judgment. 1 Roll. Rep. 246. Flint verſus 
Langhorn, & al. | | b 5 =_ 
21. Two were jointly and ſeverally bound in one Bond, conditioned to pay a Sum of 
Money; one of them made his Wife Executrix, and died; afterwards the Obligee by his x 
Will made the Plaintiff his Executor, and died; and by the ſame Will releaſed the Exe- t 
cutrix of one of the Obligors who was dead, of all Debts which her Husband owed to < 
him at the Time of his Death; and the Plaintiff brought an Action of Debt againſt the BF 
ſurviving Obligor, who demurred to the Declaration; for that the Obligee by his Will hal 
releaſed the Debt, and Judgment being given againſt him upon the Demurrer, he brougt 4 
a 
1 
/ 


a Writ of Error; and the Queſtion was, whether the Debt was releaſed ; adjudged that it . 
Winch. was not. Stile 286. Sir Humphrey Stiles verſus Tallie. | = 
16. 8. C. 22, Caſe againſt two Defendants for deſtroying a Common; after a Verdict and Judg- 
ment for the Plaintiff, the Defendants brought a Writ of Error in B. R. to which the 
Plaintiff in the Action pleaded in Bar a Releaſe by one of them, and concluded his Plea 
in Bar to both; and upon a Demurrer, it was for that Reaſon adjudged that the Plea was 
ill, for the Releaſe was only a Bar to him who releaſed, according to Rnddock's Caſe, 
6 Rep. and therefore the Plea ſhould be concluded to him alone, and not to both. Palm. 

319. Greſly verſus Tailor. | 
23. In Debt the Defendant pleaded a Releaſe of all Actions, and upon Oyer, it appear- 
ed that there were ſome Exceptions in the Releaſe ; adjudged this could not be intended 
to the ſame Releaſe which the Defendant had pleaded. Palm. 412. Marjorum verſus 

Averment, Avis. | | 

(B) 24. 24. Debt upon Bond of two Hundred Pounds, conditioned to pay one Hundred and 
four Pounds at a Day certain; the Defendant upon Oyer, and Entry of the Bond, and 
Condition in hæc verba, pleaded that the Plaintiff did releaſe pred' ſcriptum obligato- 
rium per nomen of a Bond of two Hundred Pounds, for the Payment of one Hundred 
Pounds; and upon a Demurrer to this Plea, the Plaintiff had Judgment; fer the Releaſe 
of a Bond of two Hundred Pounds, conditioned for the Payment of one Hundred Pounds, 
doth not diſcharge a Condition for the Payment of one Hundred and four Pounds ; *tis 
true, in a Tender a greater Sum includes a Leſſor, but a Releaſe of a leſſer Sum cannot 
diſcharge a greater, becauſe the Debt is entire; and though in this Plea *tis poſitively 
alledged, that the Plaintiff did Releaſe pred ſcriptum obligatorium, yet that will not 
help, becauſe the Words per nomen ſhew the Manner how the Releaſe was made. Alen 
71. Chace verſus Gold. | | 
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235. Debt upon Bond, conditioned to perform Covenants in a Leaſe for Years, where- 
in there was a Rent reſerved ; the Defendant pleaded Conditions performed; the Plaintiff 

replied; and aſſigned a Breach in not Payment of Rent, the Defendant rejoined and ſet 

forth a Releaſe of all Demands which the Plaintiff had made formerly, being awarded ſo 
do do; and the Queſtion was, whether by this Releaſe the Rent was diſcharged ; and ad- 
= judged that it was not, againſt the Opinion of Twiſden ; becauſe this is a growing Rent, 
IX being reſerved on a Leaſe, and incident to the Reverſion, and ariſes from the Land every 


veen otherwiſe, and this is the very Diſtinction in Hitton and Bye's Caſe, Antea (C) pl. 
v. beſides the Intent of the Party ought to be conſidered, for by this Releaſe 4 all De- 
amd, he intended a Releaſe of thoſe Things which were awarded, and not of a grow- 
ing Rent. Sid. 141. Henn verſus Hanſon, See Hetley 15. 2 Cro. 310. 5 Rep. Jo. b. Hoe's 
= Caſe. See Hancock and Field's Caſe. 2 Lev. 210. Ingram verſus Bray. S. P. 1 Vent. 314. S. 
0. 2 Med. 281. S. C. See Antea (A) pl. 10. Wo | 

286. In Covenant, the Caſe upon the Pleadings was, by Indenture made between the 
now Plaintiff of the one Part, and Husband and Wife of the ſecond Part; 


; It was agreed 
that the Husband ſhould not intermeddle with the Lands and Goods deviſed to the Plaintiff 


the Eſtate, and that he ſhould releaſe all his Title to the Reſidue ; and he covenanted not 
to ſue or diſturb the Plaintiff for or concerning the ſame, and the Breach aſſigned was, 
that the Husband did afterwards exhibit his Bill in the Exchequer againſt the now Plain- 
tiff, to have an Account of the ſaid Eſtate, who being now dead, this Action was brought 
againſt. the Defendant as his Executor ; who pleaded that by another Indenture after the 
Death of the Husband, (and tle Widow being ſince married to the Lord Grandi ſon) that 
the Lord Grandiſon and his Wife, and the Plaintiff had releaſed to the Defendant all 
their Right, Title, Claim and Demand to he Brewhouſe of the former Husband, and 
X brewing Veſlels, and to the perſonal Eſtate, by virtue of the Cuſtom of the City of London, 
vel alio quocunque modo; and upon a Demurrer to this Plea, it was adjudged that this 
"X Releaſe was no Bar to the Action, becauſe it was made for a particular Purpoſe, (viz.) 
| to releaſe her cuſtomary Part; and the general Words vel alio quocunque modo, do not ex- 
tend to Damages to be recovered for a Breach of Covenant, becauſe that is foreign Mat- 
ter; beſides a Releaſe of all Demands to the perſonal Eſtate of the firſt Husband, will 
not Bar this Action brought by the Plaintiff; becauſe at the Time of the Releaſe he had 
no Right to demand any Part of the Eſtate, but only to bring his Action againſt the Per- 
ſon. 2 Lev. 214. Morris verſus Wilford. 
22. John Knight obtained a Judgment for fix Thouſand Pounds againſt Fohn Lawford, and 
'Z afterwards died, having made William Downing, Thomas Knight and one more, Executors ; 
then Fob Lawford died, having made Mary his only Daughter, and who was Wife of 


His Wife, Executrix of Lawford, upon this Judgment, who plead in Bar a Releaſe made to 
Cole by Wiliam Downing, one of the Plaintiffs, which was entered in hæc verba, [. I ac- 
= knowledge to have received of Tho. Cole the Sum of five Pounds, given me for a Legacy by 


I, againſt him as Executor of John Lawford, have, or may or can have for any Matter what- 


1 in Truſt for the Wife, and that the Husband ſhould have two Thouſand Pounds out of 


— 


Lev. 100, 


M | Year; but if it had been a Sum in groſs, and ſevered from the Land, it might have 


T. Jones 
104. 


Thomas Cole, Executrix; the Executors of Knight brought a Scire facias againſt Cole and 


John Lawford; and I releaſe to him all Actions, Suits and Demands whatſoever, which 


- = ſoever; and upon a Demurrer to this Plea, it was inſiſted that a Releaſe made by an Ex- 
e = ccutor of all Demands, will releaſe as well the Demands which he hath as Executor, as 
a thoſe in his own Right; for *tis a Rule in Altham's Caſe, that where the Words are parti- 
8 cular in the Commencement of a Sentence, and general Words follow, that the Operation of 
, the Deed ſhall be upon the general Nords, and here the general Words are in the Con- 
;. = clufion; but adjudged, that this Releaſe was made to a particular Purpoſe, (viz.) to diſ- 

charge a Legacy of five Pounds, and that this particular Purpoſe ſhall reſtrain the Gene- 
- = rallity of the Words in this Releaſe; and therefore theſe general Words, all Demands, 
d mall be intended, ſach Demands which he might have in his own Right. 3 Lev. 273. 
q Knight verſus Cole. See Dyer 240. a. 255. a. Hob. 2715. See pl. 18. ä 

28. In Replevin, Ec. the Caſe upon the Pleadings was, that the Defendant at the Day 

d 


of the Niſi Prius, pleaded that after the laſt Continuance, Ec. the Plaintiff N the 
Action, & hoc parat eft verificare, &c. and upon Demurrer to this Plea, it was held ill, 
becauſe the Defendant did not ſet forth any Place where the Releaſe was executed, be- 
ſides he ought to have pleaded this Releaſe in Bar to the Action, (viz.) Actio non, &c. 
quia dicit quod poſt ultimam continuationem Piti pred”, (viz.) poſt Octab. pur laſt paſt, (or 
as the Caſe is) from which the Plea was continued to this Day, (viz.) in quinden Paſch. 
unc prox” ſequen, (or as the Caſe is) and before that Day, (viz.) octavum diem Martii, 
bor as the Caſe is) the Plaintiff per nomen of L. R. did releaſe, Ec. and he ought to con- 
dlude his Plea in Bar, (viz.) petit judicium fi (the Plaintiff) ackionem ſuam præd inde 
= verſus eum haber ſeu manutenere debet, and not conclude as he did, ſi ad captionem 
= rat cowl debeant, &c. 2 Lutw. 1139. Campion verſus Baker. Cro. Eliz. 49. S. P. Telv. 
141. S. P. 


29. In 
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209. In Covenant, the Plaintiff declared upon Articles of Agreement made between all 
the Tenants and Landholders of the Manor of Meon, (of which the Plaintiff and Defen- 
dant were two) for the better regulating and aſcertaing the Cattle kept upon Sheer Chm- 


4203. and that none ſhould put in more Cattle than expreſſed in thoſe Articles, ( vi.) that 


1 Vent. 
| $5, 4350 


_ verſus Stokes.. See Knight verſus Cole. 


the Defendant ſhould put in three and no more; and the Plaintiff averred in Fact, that 


on ſuch a Day the Defendant. put in four, Ec. by Reaſon whereof: the Plaintiff could 
not have ſo. large a Common as he ought ; the Defendant pleaded in Bar, that before the 


exhibiting the Bill, and after the Articles, the Plaintiff, and one V. B. 9 Aprilis, 31 Car. 


2. by a Writing then dated, did releaſe to the Defendant, his Heirs and Aſſigns, all 
Actions, Oc. Suits, Bills, Bonds, Mritiugs obligatory, Debts, Duties and Demands what- 


| ſoever, Cc. and upon Demurrer to this Plea, the Queſtion was, whether the Articles 


were releaſed or not; if they were, it muſt be by the Words Mritings obligatory, which ex 
vi Termini is any Writing under Seal; tis true, according to the common Acceptation, 


theſe Words ſignify Bonds; but in this R-/ea/e they ſhould ſignify ſomething more, be- ; 
. cauſe. they immediately follow the Word Bonds ; but adjudged, that Writings made bj 113 


Scriveners, do uſually contain ſeveral Words which ſignify the ſame Thing, and that it 


was never intended by the Parties, that the Articles ſnould be diſcharged by this Relenſe; 


for if it was, then to what Purpoſe did the Plaintiff oin W. B. with him in this Releaſe, 


who knew of that Agreement; and if the Articles had been intended to be releaſed, there 


would have been ſome Notice taken of the Common in the Releaſe it ſelf. Raym. 329. 
Cartledge verſus Mawlin. | {5 mms 


30. In Treſpaſs Vi & armis, for taking the Mare ipfins querentis, necron bona & Caralia 


ſequen', (vix.) and mentions ſeveral Things, but doth not ſay ipfins querentis; and upon 


Demurrer to the Declaration, it was adjudged, that the Man might have his Mare again, 
and releaſe the Action for the Reſidue. Raym. 395. Cutfortley verſus Taylor. See Woodhouſe's 
Caſe. 2 Cro. 104. and Cro Car. 512. Mulcarry verſus Eyre. 

31. Debt upon Bond. againſt Edward Cotterell for one Hundred Pounds, the Defendant 
Edward Cotterell pleaded, that before the exhibiting the Bill, and after the Date of the 
Bond, (viz.) 17 Martii 31 Car. 2. by an Indenture made between the Plaintiff and John 
Ely. on the one Part, and 7ohn Cotterell and the Defendant Edward Cotterell of the other 
Part; the Plaintiff releaſed to the ſaid Edward, all Claims and Demands, &c. the Plaintiff 
prays Oyer of the Indenture, which amongſt other Things was, That the ſaid Plaintiff 
and John Ely, in Conſideration of fifty Pounds paid to them, or one of them by the ſaid Ed- 
ward Cotterell, or ſecured by Bond, did releaſe and acquit the ſaid Edward Cotterell, &c. 
and for other Goods, have granted and releaſed to the ſaid John Cotterell, (who was a Party to 
the Deed) all that Meſſuage ; then the Plaintiff replied, that the Bond in the Declaration 


and the Bond in the Indenture are the ſame ; the Defendant rejoins, that at the Time of 


the executing the Indenture, the Plaintiff and the ſaid Fob Ely therein named, had not, 
nor either of them had any Right 7o he ſaid Meſſuage ; and upon Demurrer to this Re- 
joinder, the 8 was, whether this Bond was releaſed by the Words Claims and De- 
mands, and it ſeemed to the Court that it was not; but that theſe Words extended only 
to the fifty Pounds ſecured by Bond mentioned in the Indenture. Raym. 399. Parſons 
verſus Cotterell. See Abree verſus Page, and ſee Rotheram verſus Crawley, contra Owen 11. 

32. In Replevin, Sc. the Defendant avowed for Rent arrear upon a Leaſe ; the Plain- 
tiff replied, and pleaded a Releaſe of all Demands before the Rent due; and upon De- 
murrer, the Queſtion was, whether the Rent was barred by this Releaſe; it was inſiſted 
for the Defendant, that a Rent incident to the Reverſion was not barred by ſuch a Releaſe, 
and this was the Caſe of Hen and Hampſon, by three Judges againſt Twi/den; and it hath 
been adjudged, that if a Leſſee aſſigns his Term, reſerving a Rent, a Releaſe of all De- 


mands will extinguiſh it, and that was Vitton and Bye's Caſe; tis true, in Hancock and 


Field's Caſe it was adjudged, that ſuch a Releaſe will extinguiſh a Rent reſerved upon a 
Leaſe, though not a Covenant before it was broken. 1 Vent. 314. Tothhill verſus Ingram. 
2 Mod. 281. S. C. 1 Mod. 216. $. C. 3 Lev. 210. 1 Lev. 100. S. P. 

33. Debt on a ſingle Bill ade to MV. R. to the Uſe of him and L. R. the Defendant 
pleads a Releaſe given to him by L. R. and upon a Demurrer to this Plea, the Plaintiff 
had 179 ; for L. R. was not a Party to the Deed, and therefore could neither ſue 
or releaſe; *tis only an equitable Truſt for him, if V. R. will not let him have Part. 
1 Lev. 235. Offley verſus ard. See Dutton verſus Pool. See Gilly verſus Copley. 

34. A Bond was taken in the Name of V. R. "y L. R. in Truſt for his Children, and 
an Action of Debt was brought againſt the Defendant in the Name of JF. R. on this 
Bond, who pleaded a Releaſe, which was thus: Whereas L. R. had arreſted the Defen- 
dant in the Name of V. R. without his Knowledge; now I do hereby releaſe to the 
Defendant all Demands on my Account; adjudged that the Bond was not releaſed, for tho 
it was taken in the Name of J. R. yet it was not on his Account. 1 Lev. 272. Stokes 
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35. Treſpaſs, Ec. done 24 March, continnando, &c. to 26 Auguſt, Ec. the Defendant 
pleaded; that on the 24th of April, he paid the Plaintiff Six Pence, which he received 
in Satisfaction of all Treſpaſſes, #/que the 24th of April, and traverſed that he was guilty 
at any other Time, except the ſaid 24th of April, &c. or at any Time afterwards, with- 
out ſaying at any Time after the 24th of April, and for that Reaſon the Plaintiff demur- 
red, becauſe the Defendant had not anſwered that Day, for it was excluded by the 


Actions u{que diem dati ſcripti ejuſdem ; the Bond was not diſcharged, becauſe the Word 


Uſque excludes the Day on which it was made, and ſo per Curiam in the principal Caſe | 


rhe 24th Day of April is excluded ; and therefore the Defendant having made no An- 
ſwer to any Treſpaſs done on that Day, the Plaintiff ſhall not be compelled to ſhew 
that there was a 'Treſpaſs done on that 8 2 Mod. 280. Nichols verſus Ramſey. 


Word Uſque ; like Debt on a Bond dated 9 Fuly ; the Defendant pleaded a Releaſe of all Owen 50. 


36. Covenant, Oc. to pay an Heriot after the Death of T. F. or forty Shillings at the 1 Mod. 


Election of the Plaintiff, Sc. the Defendant pleads that the Plaintiff releaſed to him (the 
Defendant) all Actions and Demands, and upon Demurrer it appearing that this Re- 
leaſe was made in the Life-time of T. S. per Curiam, the Heriot is not releaſed, becauſe 
it was not then in Demand. 2 Mod. 281. Trevill verſus Ingram. 
35. In Debt upon a Bond of one Thouſand Pounds the Defendant pleaded, that ſince 
the making the ſaid Bond, the Plaintiff covenanted with the Defendant not to ſue it for 
the Space of ninety-nine Years; and upon Demurrer to this Plea, it was naught, for tis 
no more than a Covenant, and doth not enure by way of Releaſe. 2 Salk. 513. Aileff 
verſus Scrimſhaw. See Cro. Car. 352, 623. | e | 
38. Where A. and B. are jointly and ſeverally bound in a Bond to 7. P. who cove- 
nants with A. that he will not ſue him upon that Bond ; this is no Releaſe of the Bond, 
becauſe there is ſtill a Remedy again H. bur if one ane had been bound, then *tis other- 
wiſe; becauſe ſuch a Covenant excludes him from any Remedy for ever ; ſo adjudged. 
2 Salk. 513. In Lacy and Kinaſton's Caſe. _ 
39. Debt upon Bond againſt an Adminiſtrator, who pleaded a Releaſe, by which the 
Plaintiff, reciting that there were ſeveral Controverſies between him and the Defendant 


concerning a Legacy and the Right of Adminiſtration to T. P. an Inteſtate releaſed to 


him (the Defendant) all his (the Plaintiff's) Right, Title, Intereſt and Demand, of, in 
and to the perſonal Eftate of the ſaid Inteſtate ; and upon Demurrer to this Plea it was 
adjudged ill, becauſe a Releaſe of all Demands to the perſonal Eftate doth not releaſe a 
Bond ; for a Bond is neither a Right or a Demand to the perſonal Eſtate before Judg- 
ment is had, and Execution taken upon it; it had been otherwiſe, if the Releaſe had been 
made to the Perſon of the Inteſtate. 2 Salk. 1571. Topham verſus Taller. 

40. Leaſe for Years, rendring Rent at Lady-Day and Michaclmas, and in an Action 
brought, the Plaintiff aſſigns a Breach for Non-payment of the Rent for a War due and 
ended at Lady-Day 1689 ; the Defendant pleaded a Releaſe dated 18 November 168 8, of 
all Demands; and upon Demurrer to this Plea the Plaintiff had Judgment, becauſe tho? 


this Releaſe diſcharged all the Rent which was then due, which was for the half Year 


ended at Michaelmas before the Date of the Releaſe ; yet it could not diſcharge the grow- 

ing Rent, which was afterwards due at Lady-Day, and which was incident to the Rever- 
fion ; and here this Releaſe being pleaded in Bar to the whole Rent, when *tis good only 
for Part, the Plea is ill. 2 Salk. 578. Stephens verſus $10w. 


„ 


HIS is a very antient Duty payable before the Time of the Normans to the 
King, and to the Lords of whom the Lands were held, and which after the 
Deceaſe of the Anceſtor deſcend to his Heir; but the Payment was very incer- 
tain till the Statute of magna charta, cap. 3. for ſometimes it was in Money, 
es in other Things; but by the Statute it was made certain, (viz. the fourth 


and ſometim 


Part of the annual Revenue, which was requiſite by the Law to ſupport the Dignity of 
as if the Son of a Knight was to pay a Relief, it muſt be five Pounds,  be- 


the Perſon 1 


cauſe Twenty Pounds per Annum was then accounted a ſufficient Eſtate to ſupport his 
Dignity ; if the Son of a Baron was to pay a Relief, then it muſt be one Hundred Marks, 
Hundred Marks per Annum were then reputed a ſufficient Eſtate for a Ba- 

Son of an Earl, then it muſt be one Hundred Pounds, which is the fourth 
Hundred Pounds per Aunum; if the Son of a Duke, then it W N 
undre 


becauſe four 
ron ; if the 
Part of four 
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2 Lev. 
210. S. C. 
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80 _ Relinquifſhment. 
Hundred Pounds, which is the fourth Part of eight Hundred Pounds per Amum.; ſuch E- 
ſtates being then accounted ſufficient to ſupport theſe Dignities. 9 Rep. 122. Low's 
Caſe. of EE Fa Digs RE Ser 4 ev ONT CK x re Pas. 
2. The Lands muſt come to the Heir by Deſcent, otherwiſe no Relief was to be paid ; 
for many Biſhops and Abbots had Baronies, and yet they paid no Relief, becauſe they 
came in by Succeſſion, and not by Deſcent. bid. | aye 


3. The Heir of every Anceſtor, who had by Knight's Service, was to pay a Relief, 


and where ever there was a Title of Wardſhip, there was likewiſe a Relief to be paid ; 


2 Roll. 
Rep. 370, 


W. Jones 
131. 


and though the Court of Wards is now taken away, tis probable that in many Places 
Reliefs are ſtill paid where they ought not. Wi N EPS... 
4. But a Relief may be due by Tenure, as for Inſtance, a Man may hold Land of 
B. G. as of his Manor of R. by Rent, and a cuſtomary Relief of one Year's Value, Ec. 
and in ſuch Caſe the Lord may diſtrain for it. 3 Bulſt. 323. Hungerford verſus Havilland. 


Latch 37, 95, 130. S. C. | | 


2 And. 


178, 


5. In Replevin, the Defendant made Conuſance as Bailiff to B. G. for twenty Shil- 
lings for a Relief; the Plaintiff replied, that the Tenant died ſeiſed, and that the Lands 
del ended to Coparceners, who made a Feoffment thereof to him; and that B. G. the 
Lord of the Manor (in whoſe Right the Defendant made Conuſance) knowing of the 
Feoffment, did afterwards accept the Rent of him; and upon Demurrer it was adjudged, 
that the Acceptance of the Rent from the new Tenant was no Bar of the Relief from 
the old Tenant. Cro. Eliz. 886. Parham verſus Norton; 3 Rep. 66. In Pennant's Caſe. 
S. P. And that an Action of Debt lieth for a Relief; but not by an Executor. 1 If. 
47. Dyer. 24. Moor 043. O. O | 


6. In Replevin the Defendant made Cuuuſance ae Railiff to Sir Thomas Meers, for that 
| George Lord Coventry held the Place where, &c. of Sir Thomas Meers, as of his Manor of 


Preſcot, per fidelitatem reddit trium librarum & ofto ſolidorum & ſectam Curiæ; of whi 

3 och 8 Ra ſeiſed by the Hands of the ſaid Bs Lord e ; and that he 450 
and the Tenements deſcended to John now Lord Coventry, and for three Poundseight Shil. 
lings, pro Relevio of the faid Zoby Lord Coventry; after the Death of the aforeſaid George, 
he made Conuſance ; the Plaintiff demurred ſpecially, becauſe the Defendant. did not 


ſhew that Sir Thomas had any Title to this Relief; but adjudged, he need not, for tho 


a Relief is not Parcel of the Tenure, yet tis incident to every Tenure in Soccage, as a 
Flower thereof; tis true, it might be releaſed, or there may be a ſpecial Reſervation 
upon the Tenure without any Relief; but this ſhould be ſhewed on the other Side, and 
ſhall never be intended, becauſe of Common Right a Relief is incident to every Tenure. 


3 Lev. 145. Freeman verſus Booth. EIS A 


[ 


 Relinquiſhment. 


Where the Demandant o2 Plaintiff may relinquiſh Part, and have 
Judgment koꝛ the Part. at 


-” (A) 


N Aſſiſe the Count was of a Meſſuage and of four Acres of Land in E. and the 
Jury having a View only of the Land, the Demandant relinquiſhed his Plaint to the 
Houſe. Dyer 66. Pennington verſus Morſe. 1 
2. But in Aſſiſe where the Plaint was for fifty-three Shillings and four Pence Rent, no 
Part of that can be relinquiſhed, becauſe a Rent is an entire Thing. Dyer 61. | 
3. In Ejectment a cuſtodia terre & heredis, on Iſſue upon the Tenure, it was found 
for the Plaintiff, and Damages and Coſts aſſeſſed for both, which could not be on an 
Ejectment à cuſtodia heredis, becauſe ſuch an Ejectment will not lie, but of the Land 
only ; yet the Plaintiff may releaſe the Damages, and take Judgment for the reſt. Dyer 
369. Cliffrd's Caſe. 11 Rep. 56. In Bentham's Caſe. 

4. In a Writ of Annuity, the Parties were at Iſſue, and the Jury found the Defen- 
dant in Arrears ſo much, Oc. but they did not aſſeſs any Damages or Coſts; now this 
Deficiency could never be ſupplied by a Writ of Inquiry of Damages, and therefore the 
Plaintiff releaſed both Damages and Coſts, and had Judgment for the Arrears. Mich. 


12 Jac. II Rep. 56. Bentbam's Caſe. 
7 £ 1 5. Debt 
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F. Debt for ſeven: Years Arrear of Rent, and for ſeven Capons; upon vil debet pleaded 
mie Plaintiff had a Verdict; and it was moved in a Arreſt of Judgment, that it appeared . 
3 upon the very Declaration, that the Plaintiff had demanded more than was due; ad- © 

Y judged, that the Relinquiſhing that Part did not falſify his Writ, though the Demand was Fade 
entire; and that he may relinquiſh-an ill Demand, and have * Judgment for that which en. e. 
z well demanded. Srile 175: Barker verſus Pomeroy. ALL F N. 
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Vemainder. 


Where the Limitation of a Remainder | of Reverſions. (D) 
of Chattels ſhall be good, where | Where a Remainder ſhall be void, and 
not. (A) 4e 16. 74, where not; and how it ſhall be con- 

Of Remainders on Conditions, where] ſtrued, and of what Things a Re- 

good, and not good; and of contin-] mainder may be. (E77 
gent Remainders, and where they Where it muſt veſt, and how to be ſup- 
are executed. (B) 05 ported, and of contingent Remain- 

By what Acts a Remainder ſhall be] ders. (F) 855 3 

diſcontinued and defeated, and by | Of croſs Remainders in Wills and 
what not. (C) 5 Deeds. (G) 

Where a Remainder ſhall be conſtrued | Pleading Grants in Reverſion. (H) 

to be a Reverſion, and econtra; and | 


— 


(A) 


Where the Limitation ok Remainders of Chattels ſhall be good, 


1. vr Eſſee for Vears, the Reverſion to the Uſe of the Leſſor for Life, and after 


x his Deceaſe to the Uſe of his Executors and Aſſigns for twenty-one Years, 
1 Remainder over in Tail; the Leſſor was attainted of Treafn, and the 
1 Queen granted his Lands, Goods and Chat tels to another; adjudged, that 
4 ; 7 the Reverſion of this Term for Years was an Intereſt veſted in the Leſſor, . in Ex- 


paectancy, and might be forfeited. Dyer 309. . 
2. A Leaſe was made to B. G. for forty Years, if he ſo long lived, and if he died 
= within the Term, then his Wife ſhould have it for the Reſidue, if ſhe ſo long lived; and 
if ſhe ſhould die within the Term, then it ſhould remain to the Son of B. G. addged, 
that theſe Remainders were void. Dyer 253. Cecils Caſe. Moor 297. Green verſus Ed- 
= wards. S. P. pl. 5. S. C. | FE 

| 3. The Rector of Chedington demiſed the Rectory to Elizabeth Elleker for eighty Years, 
if ſhe ſo long lived, Remainder to Robert for {ſo many Years, as ſhall be unexpired after 
the Death of Elizabeth, Remainder to William in like Manner, Remainder to Thomas in 
like Manner, and to his Executors and Aſſigns: Thomas and William died in the Life- 
time of Elizabeth, ſhe entered and died, and ſo did Robert after her Death, and then he 
died, and the Executors of Thomas entered and aſſigned the Term; adjudged, that all 
theſe Remainders to the Men were void, (viz.) the Remainders to Robert and William 
were void, becauſe Elizabeth had the whole Term /b modo, if ſhe ſhould ſo long live, 
which being determined by her Death, nothing could remain to them, if they had been 
living; then the Remainder to Thomas is void, for the Incertainty of how many Years 
ſhould be behind upon the Death of Elizabeth, which could never be reduced to a Cer- 
tainty in his Life- time, becauſe he died in her Life-time ; beſides, the Remainder to Tho- 
mas was void, becauſe it depended upon two Contingents, (viz.) upon the Contingents 
annexed to the Eſtates of William and Robert, for they were not to take, if they did 
not ſurvive Elizabeth dying within the Term ; neither of which happened, for they both 
died in the Life-time of Elizabeth, and the Remainder to Thomas depended on both theſe 


Contingencies. 1 Rep. 153. Rector of Chedington's Caſe. Moor 481. $. C. By the Name 
of Loyd verſus H'ilkinſon. | 
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or 4. The Caſe was /, Leaſe: of an Houſe to one: Holder for ninety Tears, if he 
= | 297. ſhould ſo long live, and if he die within that Term, that then Juan his Wife ſhall have it 
= | „ for the Reſidue off the ſaid Term, if ſne ſo long live; the Husband died, the Wife ſurvived; 
F ee 3 was, what Eſtate ſhe had in this Houſe, and adjudged, ſhe had none; firſt, 
becauſe ſhe was not Party to the Leaſe, beſides, ſhe: could not take it as a Remainder, 
becauſe a Remainder ought to be created with or during the particular Eſtate, but no 
ſuch Eſtate is limited in this Caſe; therefore the Limitation to the Wife for ſo many 
Years as ſhall remain after the Death of the Husband is void, becauſe tis incertain when 
thoſe Years will commence and determine, and every Eſtate for Years as to theſe Things 
' ought to be certain; but it was held, that if the Wife had been a Party to the Leaſe, and it 
had heen to the Husband as aforeſaidf;apd if ſne ſurviye, that ſhe ſhould have it during the 
Reſidue of the Term ; this would have amounted: to Ide to her for ſo many Years of 
the Term as was to come after the Death of the Husband, becauſe the Word 'Term can- 
not reaſonably be taken for the Intereſt the Husband, had in the ninety Years, for if ſo, 
then 'tis gone by his Death; but it ſhall be taken for the Space or Time of ninety Vears, 
and then the Caſe will be thus, (viz.) Lands are leaſed to another for ſo many Years of 
ninety Years, commencing at ſuch Time as a Remainder at the Death of the Husband ; 
which Limitation, though *tis at firſt incertain, yet by the Death 'of the Husband *tis 
made certain, both in the Commencement and Determination. 1 Aud. 258. Green'verſus 
Edwards. f 5 | . 2 f IS! N 
5. Adjudged, that where a Man limits an Eſtate to himſelf for Life, with Power to 
make Leaſes for Life or for Tears, to ſuch Perſon or Perſons as he ſhall by his laſt Will 
direct, Remainder to V. R. in Tail, with ſeveral Remainders over, that theſe Remain- 
ders are but contingent, and do not veſt immediately by the Statute 27 H. 8. until the = 
Contingency happeneth, becauſe tis doubtful whether Eſtates in futuro may ever veſt, 
10 Rep. 18. Leonard Loviees's Caſe. y . | =. 
6. A Man gave Lands to B. G. habendum to him and to three others for their Lives, 
E diutius eorum viventi ſucceſſive ; here the Word Succeſſive maketh no Remainder, be: 
cauſe the Intereſt commenceth immediately. Godb. 51. Windſmore verſus Halbert. ID 
7. But where a Leaſe was made habendum to the Husband, Wife and Daughter ſucceſ- 
froe ficut ſcribuntur & nominantur in ordine ; this was adjudged a good Eſtate in Remain- 
der to the Daughter after the Death of her Father and Mother, becauſe the ſubſequent 
Words ficut ſcribuntur, &c. make their Eſtates certain. Godbolt 200. Hill verſus Grub- 


ta W FEY 


ham. | 5 
8. The Teſtator deviſed his Goods to his Wife for Life, and after her Deceaſe to N R. 
and died; adjudged, that this Deviſe of a Remainder of his Goods was void, becauſe = 
where the Goods themſclves are deviſed, there can be no Remainder over; but *tis not fo 
where the Uſe or Occupation of Goods is deviſed, becauſe one Deviſee may have the Uſe, 
and another have the Property of Goods. March. 106. FN 3 
9. The Husband being poſſeſſed of a Term of Years determinable for three Lives, ſet- 7 
tled it by Deed upon Truſt for himſelf for Life, then to his Wife for Life, Remainder to 
the firſt Son of their two Bodies, and to the Heirs of the Body of ſuch firſt Son, Remainder © © 
to ſeveral other of his Sons in Tail Male, and for Want of ſuch Iſſue, Remainder over to 
his Daughter in Tail; the Sons died without Iſſue, the Daughter had Ifſue one Daughter 
and nognore ; the Wife died, and the Husband married again, and afterwards died In- 
teſtate, and his Widow adminiſtered to him; adjudged, that the Adminiſtratrix and not 
the Daughter had a good Title to this Term, becauſe the Limitation to the Daughter 
depended upon ſo many remote Contingencies of her Brother's Dying without Iſſue, that it 
tended to a Perpetuity, and for that Reaſon the Remainder over to her was void; but a 
Remainder which might veſt in the firſt Son upon one Contingency might have been 
good, though he was not born when his Father died. 1 Mod. Rep. 114. Burges verſus - ® 
Burges. 1 Ch. Rep. 229. S. C. See Executory Deviſe. (B) 21, and per totum. See Love 
verſus Vindham. - . 3 
10. The Duke of Norfolk had Iſſue Thomas, Henry, Charles, and three other Sons, and 
being poſſeſſed of a Term of two hundred Years, ſettled it by Deed upon ſuch Truſts as 
he ſhould afterwards declare by another Deed ; afterwards he did by another Deed de- 
clare and limit the Truſt of the Term to Henry and the Heirs Males of his Body; pro- 
vided, if Thomas die without Iſſue, living Henry, ſo that the Earldom of Arundell deſcend 
on Henry, then the ſaid Term ſhall remain to Charles and the Heirs Males of his Body, 
with like Remainders in Tail to his other three Sons ſucceſſively ; afterwards Thomas the 
eldeſt Son died without Iſſue in the Life-time of Henry, ſo that the Contingency did hap- 
pen; and then the Queſtion was, whether this Limitation of the Term in Remainder 
to Charles was good or not, it being not to veſt in him till after the Death of Thomas 
without Iſſue, and living Henry; it was decreed by the Lord Chancellor Finch, that it was 
well limited. See the Caſe. | | | 
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11. Truſt 


Remainder 


839 


451 oc | mm Or 0 TOLD EDO tx. AIG 
; 11. Truſt of a Term for Tears was declared to the Husband for Life, Remainder to the 
Wife for Life, Remainder to the firſt Son of their Bodies in Tail Male, and in Default 
of Iſſue Male of the. Body of the Husband, then to the Daughters, Ec. the Husband and 
Wife died without Iſſue Male, leaving only one Daughter ; and the nn Ns, whether 
ſne ſhould take by Virtue of this Limitation, after an Eſtate-Tai thus limited to the 
Sons; and it was decreed, that where an Eſtate-Tail was contingent, and never took Effect 
in the Sons, nor veſted in them, in ſuch Caſe the Daughters ſhall take; for this Limita- 
tion muſt be thus conſtrued, if there is a Son then to him, if no Son, but a Daughter, 
W then to her; and in this Caſe there was no Son, ſo that the Remainder: had been good, 
it there had been nothing elſe in the Caſe ; but here was a plain Limitation of an Eſtate- 
Tail to the Husband, (viz.) in Default of Iſſue Male of his Body, then to the Daughters; 
therefore the Limitation to his Daughters was decreed to be void. 1 Salk. 156. Higgins 
verſus Derby. 


| 47 © + 
Ok Remainders on Conditions, where good, and where not; and of 


contingent Remainders, and where they are executed. See Letter (F) 
per totum. | ; | | 5 


1. T 1Usband and Wife were Tenants for Life, and to the Survivor of them, Remain- 
5 der for fix Months to the Executors of the Husband, and afterwards to B. G. in 
. X Tail, and for Want of ſuch Iſſue, Remainder to the right Heirs of the Husband ; pro- 
"X vided, if he have Ifſue of his Body, then after five Hundred Pounds paid within fix 
= Months to V. S. the Lands ſhall be to the Husband and the Heirs of his Body, Remainder 
- *X to his right Heirs; the Wife died, and the Husband married again; adjudged, till the 
"XZ Contingency happens the Husband hath no larger Eſtate under the Proviſo than he had 
= before. Dyer 314. = ; 1 
- XX 2. The King made a Gift in Tail of a Park, and afterwards granted the Reverſion of 
t it in Tail, and that if the Donee of the Reverſion paid ſixty Pounds at the Receipt of 
the Exchequer, then be ſhould have the ſaid Reverſion in Fee; adjudged, that a Grant 
with a Condition precedent, by which the Eſtate of the Grantee will be encreaſed, may 
be made as well of Things which lie in Grant, (ſuch as Rents, Advow{ons), c. as of 
Lands which paſs by Livery, and may be annexed to an Eftate-Tail, which may be 
"XZ drowned, as well as to an Eftate for Life and Years, which may be drowned by the Ac- 
„ = ceſſion of the greater Eſtate to it, but then the Eſtate ſo to be encreaſed by Virtue of 
ſuch Condition ought to have theſe incidents; there muſt be a particular Eſtate upon 
t. which the encreaſed Eſtate ought to be founded and ſupported, and therefore a Leaſe at 


0 Will will not be a ſufficient Foundation; ſuch particular Eſtate ought to continue in the 
er Grantee, till the encreaſed Eſtate happens to him, and it ought to veſt at that very 
to Time when the Contingency happens, and both the particular and encreaſed Eſtate, ought 
er 8 "wa Effect by one and the ſame Deed. 8 Rep. 73. Lord Stafford's Caſe. Archer's 
- . . F. | | | 

ot 3. Leſſee for Life, Remainder for Life ; provided, that if the Leſſor have a Son, who 
er ſhall live to the Age of five Years, in ſuch Caſe the Eſtate limited in Remainder for Life 
it ſhall ceaſe, and the Land ſhall remain to ſuch Son: The Leſſor had a Son who lived to 
1 that Age; adjudged, that this Remainder for Liſe was void, becauſe it depended on a 
en Condition precedent. Cro. Eliz. 360. Cogan verſus Cogan. | 

us 4. Feoffment to the Uſe of himſelf for Life, Remainder to the Uſe of C. his youngeſt 
ve Son for Life, Remainder to the firſt Son of C. who ſhould have Iſſue Male of bis Body, and 


to his Heirs for ever, and for Want of ſuch Ifſue to the right Heirs of C. for ever; C. 
levied a Fine; adjudged, that this Remainder to the firſt Son of C. who ſhould have Iſſue 
Male, &c. was a contingent Remainder, and barred by the Fine; and that the Remain- 
der to the right Heirs was veſted in C. the yuungeſt Son, ſo that the Fine was no For- 
feiture of his Eſtate for Life. Cro. Car. 265. Moreton verſus Nichols. 

5. Feoffment to the Uſe of the Feoffor for Life, afterwards to the Feoffees for eighty 
Years, if Husband and Wife ſhould ſo long live; and that if the Wife ſurvived her Huf. 
band, then to the Uſe of her for Life, Remainder in Tail to the Uſe of B. G. her Son, 
Remainder in Tail to 7. N. and F. S. Remainder to the right Heirs of the Feoffor ; ad- 
judged, that theſe Remainders limited in Tail were not contingent in the Eſtate for Life, 
pe was to come to the Wife, but were veſted immediately. Hutt. 118. Napper verſus 

AUTACTS. 

6. In a ſpecial Verdict in Ejectment, the Caſe was the Teſtator deviſed Lands to Eli» 
zabety for Life, and after her Death to the eldeſt Heir Male of her Body in Tail Male, ./o - 
that ke be twenty-four Tears old at the Time of her Death; but if he be not of that Age, 
chen to Ver Husband, till the Sou come of that Age, to diſpoſe the Profirs amongſt the 
| | | M 2 | 


younger 
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Archer's Caſe, and in theſe Caſes following. 


younger Children; the better Opinion was, that theſe Words did not make a contingent 
| Limitation upon the Son's being of the Age of twenty-four Years, becauſe the Teſtator had 


filled up that Space of Time by a Diſpoſition of the Profits to the Husband. Allen ?- 

Taylor verſus Uſherwood. n . „ 

J. The Caſe upon a Demurrer, by Direction out of Chancery for the Opinion of 
the Judges was thus, f the Father being ſeiſed of the Lands, ſettled them to the Uſe of 
himſelf in Tail, Remainder to bis Truſtees, in Truſt to make Leaſes as a Proviſion for 
his Nephews and Nieces, and in Default of them for his own Siſters; and in caſe none of 
his Brothers or Siſters or their Heirs be living, then, or after the Expiration of the Term of 
twenty-one Years, to the Uſe of John and Robert (who were his Brothers) and to other 


his Brothers ſucceſſively in Tail Male, Remainder to the Leſſor of the Plaintiff ; the Fa-. 


ther died, his Brothers died without Iſſue Male, but his Brother John had a Daughter, 
and he himſelf had a Siſter living; adjudged, that all the Remainders were void, becauſe 
the Limitation to his Brothers, in Cale he had no Brothers, is impoſſible and void, and 
by Conſequence all the Remainders after are void. 2 Lev. 157. Comberford verſus Birch. 

8. All contingent Remainders before the Statute 10 11 V. 3. were to be ſupported by 
particular Eſtates for Life, Sc. and were to veſt either before, or at that very Inſtant 
when the particular Eſtates were determined; for if the Contingencies happened before 
thoſe particular Eſtates were determined, then the Remanders were void, as appears in 


9. The Father deviſed his Lands to his eldeſt Son Thomas for Life, and if he die without 


Iſſie living at the Time of his Death, then to Leonard and his Heirs, but if Thomas have 


Iſſue living at the Time of his Death, then to him and his Heirs ; Thomas afterwards ſuf- 
ſered a Common Recovery to the Uſe of himſelf and his Heirs, and died without Iſſue; 
it was inſiſted for Leonard that the Eſtate for Life which Thomas had by this Will was 
drowned by Deſcent of the Fee- ſimple to him, as Heir at Law to the Teſtator; ſo that 


this was an executory Deviſe to Leonard, and by Conſequence not barred by the Reco- 


very, for where the whole Fee-ſimple is veſted in one, and to ariſe to another «pox a Com- 
tingency, (as in this Caſe it was limited to Leonard, if Thomas died without Iſſue living at the 
Time of his Death) it muſt be an executory Deviſe ; it could never be a Remainder to 
Leonard, becauſe one Fee- ſimple cannot remain upon another; *tis true, it might have 
been a Remainder to him, if Part of the Eſtate had only been deviſed as for Life, or in 
Tail to Thomas; but he had the whole Fee-ſimple by Deſcent, ſo nothing could remain 


after that; but adjudged according to Archer's Caſe, that Thomas had an expreſs Eſtate 


for Life, by the Words of the Will ; and though the Reverſion in Fee deſcended on him 
as Heir at Law to the Teſtator; * yet that did not deſtroy the expreſs Eſtate for Life con- 
trary to the very Words and Intention of the Teſtator, but that it was deſtroy'd by the 


| Recovery, and a Fee-ſimple veſted in him; and ſo all the Remainders were deſtroy'd. 


Raym. 29. Plunkett verſus Holmes. 


ſtone, and Poſtea. (F) 5. 


1 Salk. 


224. 


Io. Deviſe to his Uncle Ewers Armin for Life, without Impeachment of Waſte ; and if be 
hath Iſſue Male, then to ſuch Iſſne Male and his Heirs for ever, and if be die without Iſſue 
Male, then to his Nephew and his Heirs ; adjudged, this was an Eſtate for Life only in 
the Uncle, and not an Eſtate-Tail in him by Implication, dy Virtue of theſe Words, if 
he die without Iſſue Male; for if it had been ſuch an Eſtate-Tail, it had been impertinent to 


# 2 Rep. add theſe Words, + Without Impeachment of Maſte; now in this Caſe the Inheritance be- 


232. b. 
+ 1 Rep 
Archer's 


Caſe. 


1 Salk, 


ing veſted in the Iſſue Male and his Heirs, theſe Words + His Heirs ſhew what Iſſue Male was 


iutended, not the Iſſue Male of the Uncle, but of the Teſtator himſelf; and then the ſubſe- 


quent Words if he die without Iſſue, muſt not be taken abſolutely, bur relatively to what went 
before, (viz.) If the Teſtator die without ſuch Iſſue, who might take the Inheritance as 
he had before directed by the Will; for otherwiſe theſe Words would make an Eſtate- 
Tail in the Uncle by Implication, to deſtroy an expreſs Eſtate before limited to the Iſſue 
Male and his Heirs, which muſt never be allowed ; but one of the Judges held this was 
a contingent Remainder limited to the Iſſue Male of the Uncle and his Heirs, according 
to Pluukett's Caſe ; and he having ſuffered a Common Recovery before the Contingency 
happened, had deſtroy'd that, and all other Remainders. 3 Lev. 431. Loddington verſus 


Kime. 
11. Deviſe to his eldeſt Son for fifty Tears, if he ſhould ſo long live; and after the De- 


226. S. C. termination of that Eſtate, then to the Heirs Males of bis Body, and for Want of ſich If 


3 Lev. 


408. 


1 Salk. 


447. 


1 ccc * 


ſue, Remainder over; this is a contingent Remainder and void, becauſe there was nothing 
but a Term of Years to ſupport it. 4 Mod. 254. Goodright verſus Corniſh. Tail by Devi ſe. 
"G8" gp | 

12. The Teſtator Job Long being ſeiſed of Lands in Mellſham in the County of Wilts, 
deviſed them to his Nephew Henry Long the eldeſt Son of his Brother Richard Long for 


Life, Remainder to his firſt Son in Tail, Remainder to Richard the ſecond. Son of Ri- 


chard, with ſeveral Remainders over; Henry entered by Virtue of this Deviſe, and . 
4 before 
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won his, gan 5 born A leaving his Wife with Child of a Son, Richard the ſecond Son 


of Richard entered as in Remainder, and about ſix Months afterwards the Son of Henry 
was born; adjud ed, that this being a contingent Remainder to that Son, who not being 
born when his Father (who had the particular Eſtate for Life) died; it was therefore 
void, and Richard being the next in Remainder, and entering before the Son of Henry 
was born, it was veſted in him by Purchaſe ; this Judgment was affirmed upon a Writ of 
Error in B. R. but it was reverſed in the Houſe of Peers; for it being a Caſe ariſing upon 
a Will, it ſhall be conſtrued according to Equity, and a reeable to the Intention of the 
Teſtator, which could never be to diſinherit the Heir of his Name and Family, upon ſuch 
a Nicety in the Law. 4 Mod. 282. Reev verſus Long. 1585 

13. And becauſe ſuch Caſes might often happen, therefore it was enacted by the 
Starute 10 f 11 Will. 3. That where any ſtate is limited in Remainder to any Perſon who 
ſpall be born after the Deceaſe of bis Father, ſuch Perſon ſhall take in the ſame Manner, as if 
he had been born in the Life-time of his Father; although no Eſtate is limited to Truſtees after 
the Deceaſe of the Father, to preſerve ſuch- contingent Remainders to ſuch after-born Son, until 
he ſhall be born. 10 & 11 Will. cap. 16. 4 

14. In a ſpecial Verdict in Ejectment the Caſe was, a Leaſe was made to 7. P. and M. 


5 


H. for their Lives, Remainder to the firſt Son of 7. P. &c. Remainder to the Heirs of 


F. P. afterwards V. H. releaſed his Right to T. P. the 9 was whether the con- 
tingent Remainder to the firſs Son of T. P. were deſtroyed by the Deſcent of the Inheri- 
rance upon him as Heir at Law to . P. after the Death of the ſaid 7. P. and adjudged 
that it was, becauſe by the Releaſe of one Jointenant for Life to the other, the Fee was 
executed in T. P. the Releſſee, and there was no particular Eſtate left in . H. to ſup- 
port this Remainder. 1 Vent. 345. Harriſon verſus Belſey. oo 

15. In a ſpecial Verdict in Ejectment the Caſe was, that Frances Dutcheſs of Richmond 
being ſeiſed in Fee, did by Indenture made between her of the one Part, and John 
Lord Pawlet and Sir Richard ug of the other Part, demiſe the Lands in Queſtion to 


the Lord Pawlet and Sir Richard Young, habendum for forty Years if ſhe lived fo long, 


in Truſt for her, Ec. and after her Deceaſe, one Moiety thereof unto Mary Clerke, and 
the other Moiety to Joan Brock, their Executors and Afigns, Sc. for the Term of one 
Thouſand Tears ; Mary Clerk levies a Fine of the Moiety of the Manor of Newſils, and 
55 Brock conveys her Moiety to her own Daughters, Katharine and Frances Brook ; the 


T. Jones 
135. S. C. 
Raym. 

413. S. C. 


utcheſs being ſtill in Poſſeſſion, and having the Reverſion in Fee in her, did afterwards 


levy a Fine of the ſaid Manor of Neuſills, and of all other her Lands in Hartford, to 
the Uſe of her ſelf for Life, Remainder to Thomas Howard, Grandchild to the Earl of 
Arundel, for Life, Remainder to his firſt Son in Tail Male, with ſeveral Remainders over; 
which Fine was levied to Sir Richard Toung, who was one of the Leſſees for forty Years, 
in Truſt for the Dutcheſs; it was argued for the Plaintiff in this Ejectment, that the 


Eſtate limited to Mary Clerke and Foan Brook, is a age Remainder for one Thouſand 


Years ; tis true, they cannot take a preſent Eſtate by this Deed, becauſe they are not 
Parties to it, and are only named in the Habendum ; but yet they may take by way of 
Remainder, for the Deed ſhall take Effect as it may, rather than it ſhall be void: Now 
this is a contingent Remainder, for tis not to commence after the forty Tears limited in 
Truſt for the Dutcheſs, but tis ro commence after her Death, which may be either with- 
in or after the forty Years, ſo that it being incertain whether it will commence at that 


very Inſtant, when the particular Eſtate for forty Years determines or not, *tis for that 


very Reaſon a contingent Remainder : In the next Place it was argued, that the Fine of 
Mary Clerke did neither give away or extinguiſh her Eſtate, becauſe during the Life of 
the Dutcheſs, ſhe had no Intereſt veſted in her to grant, for the Remainder being in 
Contingency was not grantable over; ſo is Lampett's Caſe, and Fulwood's Caſe, and 
Matthew Manning's Caſe ; tis true, that a Right to a Freehold may be releaſed, either 
to the Tenant of the Freehold, in Deed or in Law without Privity, or to the Tenant in 
Remainder, or to him in Reverſion without any Privity, or to him who hath a Right 
only in Refpect of Privity; but in this Caſe, the Conuſee of the Fine levied by ry 
Clerke had none of theſe Qualities ; for he had neither an Eſtate in the Land in Queſtion, 
nor Privity, nor Right, ſo that this Fine cannot operate by Way of Releaſe ;” and it 
cannot operate by Way of Extinguiſhment, becauſe the preſent Right in Remainder 
was not in Mary Clerke the Conuſor. The next Point was, whether the Fine levied b 

the Dutcheſs to Sir Richard Toung, did put the Remainder to a Right, ſo thar Mary and 
7oan, not entering within five Years, are now barred, or the Remainder. wholly de- 
ſtroy'd ; and as to that, it was argued that the Fine levied by the Dutcheſs did nor 
ſtir either the Eſtate for forty Years, or the Term for one Thouſand Years, becauſe ſhe 
having the rightful Poſſeſſion, and being likewiſe entitled to the Reverſion, this Fine did 


3 operate by Way of Grant; therefore ſhe granted a Fee-fimple, and ſhe had ſuch an 


Eſtate to ſatisfy that Grant, for which Reaſon the Law will never expound that this 
Fine worked any Wrong, which it muſt do, if it diſplaces or deſtroys thoſe Remainders ; 
but rather that ſhe granted what ſhe lawfully might, and that was a Fee-ſimple, and fo is 


Sir 


= bh 8 PPP Remainder. | 3 e ee 
= 1 5 Sir Edward Seymour s Caſe; beſides the Dutcheſs being Tenant in Poſſeſfion to the T ime 
1 . of her Death, her Poſſeſſion is the Poſſeſſion of thoſe in Remainder, and preſerves their 


Eſtate without any Wrong done to it, or turning it into a Right; tis true, her Poſſeſ- 
wo ion is as ſhe was Tenant at Will, but her Levying the Fine did not determine the Eſtate 
|. at Will, becauſe it was a lawful Act, and ſuch an Act will never determine an Eſtate at 
Will: beſides the ſtill contined in Poſſeſſion, and the Fine was levied to Sir Richard Toung, 
who was one of the Leſſees for forty Years, and his Eſtate is expreſly ſaved by the Sta- 
tute 27 H. 8. cap. 10. as appears in 7 Rep. Lilingftone's Caſe; if therefore this Fine did 
no Wrong, that is, if the Eſtate for Years was not turned into a Right, then the Fine 
was no Bar to the Remainder, and where there is no Bar, there needs no Claim. The 
Court ſeemed to be of Opinion, that the Remainder limited to the two Siſters Mary and 
Joan, was void, becauſe it could not paſs to them by Way of preſent Eſtate, for they 
were not Parties to the Deed, and it could not paſs as a contingent Remainder, becauſe it 
was a Remainder for Years, which depended upon a particular Eſtate for Years ; and 
there cannot be a contingent Eſtate for Years, becauſe an Eſtate for Years operates by 
Way of Contract between the Parties; and therefore in this Caſe, the particular Eſtate 
for forty Years, and the Remainder for one Thouſand Years, operate as two diſtinct 
Eſtates founded on ſeveral Contracts; tis true, there ſuch a Remainder of a Freehold is 
good, as where an Eſtate is limited to one for Life, Remainder to the right Heirs of T. P. 
becauſe the particular Eſtate and Remainder is but as one Eſtate in Law, and created 
by one and the ſame Act, (viz.) by Livery and Seiſin: They inclined likewiſe, that Mary 
and Joan were barred by this Fine of the Dutcheſs, and Non-claim; for admitting it 
was a contingent Remainder in them, yet when that Remainder veſts in them, they are 
bound to make their Claim within five Years ; as where the Remainder Man in Tail 
levies a Fine, in the Life-time of the Tenant in Tail who dies without Iſſue, he in Re- 
mainder is bound to enter within five Years after the Death of the Tenant in Tail. Raym, 
140. Corbett verſus Stone. See Greenwood's Caſe. Hob. 314. 

1 Mod. 16. 'Tenant for Life, Remainder to T. P. in Tail, Remainder to the right Heirs of the 
108. S. C. Defendant ; provided that the Tenant for Life ſhall have Power to make Leaſes in Poſſe/- 
ſion, Reverſion, or Contingency; Tenant for Life afterwards made a Leaſe for Years, 70 
commence after the Death of J. P. the Remdinder Man in Tail dying without Iſſue : Per Hales, 
the Remainder Man may bar this Leaſe by a common Recovery, though tis made Pre- 
cedent to the Eſtate- tail, becauſe tis in Continuance of that Eſtate, Raym. 236. Benſon 

verſus Hodſon. | 
I7. In a ſpecial Verdict in Ejectment, the Caſe was, the Grandfather being ſeiſed in 
Fee, ſettled the Lands upon himſelf for Life, Remainder to his Son for Life, Remainder 
to the firſt Son of the Father in Tail, Remainder in Fee to his own right Heirs ; the 
Grandfather and Father became Rebels in Ireland, and by Act of Parliament there, the 
Eſtates of Rebels were given to the King ; the Grandfather died, and afterwards his Son 
had a Son who claimed the Eſtate of the Grandfather, againſt the Plaintiff who was the 
Patentee of the King ; but it was adjudged, that the Granfather dying before his Grand- 
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contingent Remainder to the Grandſon was deſtroyed; tis true, it was inſiſted, that by the 


Cw 
= * 


* See For- Son, when the contingent * Remainder happened, as it did by ſuch Birth, it ſhall be di- 


Abbot. Ferſus Kent. 


verſus Harpole. Tones 76. S. P. 
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ſon was born, ſo that by his Death the Reverſion in Fee deſcended on the Father, the 7 


Death of the Grandfather, the Reverſion in Fee deſcended on the Father ſub mods, and 
that ſuch Deſcent being an Act in Law, operated no more than the original Settlement, 
by which the Father had an Eſtate for Life, which being now merged by the Deſcent of 
the Fee to him, made an entire Eſtate of Inheritance in him, yet after the Birth of the 7 


reſcne ver. vided again for the Benefit of him in Remainder ; ſed Curia contra. T. Fones 76. Hartpole 


18. Tenant for Life, Remainder to his Son for Life, Remainder in Tail to the firſt Son 
of that Son, who was not then born, Remainder to the Heirs of the Body of the Father 
who made this Settlement; the Father died before the firſt Son of his Son was born, ſo | 
that the Eftate-tail deſcended upon his Son; and the Queſtion was, whether the Deſcent of 
that Eſtate-tail did prevent the contingent Remainder in his Son; it was argued that it did 
not, becauſe the Inheritance in Tail came to the Son by Act in Law, (viz.) by Deſcent; 
but the Court inclined that the contingent Remainder was deſtroyed. 1 Vent. 306. Kent | 


2Lev.39. 19. In a ſpecial Verdict in Ejectment, the Caſe was, Sampſon Shelton being ſeiſed of 
the Lands in Fee, deviſed them to Jſabel his Wife for Life ; and if ſhe had a Son, and 
ſhe cauſed him to be called by his Chriſtian and Sirname, (viz.) Sampſon Shelton, then ne 
deviſed his [nheritances to him after his Mother's Life, and if he die before twenty-one, 8 
then after his Wife's Life to his own right Heirs for ever; the Teſtator died, his Widow 
married one Brougbton; then Fohn Shelton, who was Brother and Heir of the Teſtator, 
by Bargain and Sale enrolled in Chancery, in Conſideration of Money, conveyed the 
Lands in Queſtion to the ſaid Broughton and his Wife, their Heirs and Aſſigns for ever; M8 
and in Michaelmas-Term following, levied a Fine to them to thoſe Uſes : In Fantary Cant B 
| the 
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_ Remainder. 


the ſaid Iſabel had Iflue by her Husband one Son, who was chriſten'd by the Name of Samp- 
ſon Shelton ; and abour ſeven Years afterwards the ſaid Broughton and his Wife, in Conſidera- 
tion of ſo much, conveyed the Lands to one Veſon and his Heirs, by Bargain and Sale 
enrolled in Chancery; and in Michaelmas-Term then next following, they levied a Fine 
of the ſame to him and his Heirs, under whom the Defendant claimed ; upon this ſpecial 
Verdict, the Queſtion was, whether by the Bargain and Sale and Fine of * Shelton 
the Brother and Heir of the Teſtator, to Broughton and his Wife, before the Birth of her 
Son, had ſo deſtroyed the contingent Remainder of the Son, that the Eſtate ſhall never 
veſt in him; and adjudged, that it had, becauſe the Reverſion in Fee being immediately 
in Fohn Shelton upon the Death of the Teſtator, and that Reverſion being conveyed 
by him to the Wife, who had the particular Eſtate for Life, that Eſtate was merged in 
the Inheritance, and by Conſequence when the Remainder came in eſſe upon the Birth of 
her Son, there was nothing to ſupport it; tis true, in Corda/'s Caſe there ſeems to be 
a contrary Reſolution, bur that Caſe hath often been denied to be Law; and in 1 Tz. 
28. a. there is a contrary Reſolution, viz. A Feoffment was made to the Uſe of Husband and 
Wife for their Lives, Remainder to the firft Son in Tail, Remainder to the Husband and 
Wife, and to the Heirs of their two Bodies, they having then no Son, in this Caſe the 
EZ Husband and Wife are Tenants in Tail executed; but when a Son is born, then the Eſtate 
is opened again, and then they are Tenants for Life, Remainder to the Son in Tail, Re- 
mainder to them in Tail, and the Reaſon is, becauſe all theſe Eſtates were created by one 
and the ſame Conveyance ; and therefore the Remainder ſhall veſt in the Husband and 
= Wife till the Contingency happens, and then the Eſtates ſhall be open and disjoined again 
to let in that contingent Remainder to the Son, which before were united in the Husband 
and Wife, for ſo it was appointed by the original Conveyance ; but *tis otherwiſe where 
the Remainder in eſe comes to the particular Eſtate by any Means whatſoever after the 
original Conveyance, as it did in the principal Caſe by the Bargain and Sale and Fine of 
ohn Shelton, by which the Reverſion in Fee was granted to the Wife, to that Eſtate for 
Lie, which ſhe had before by Will; for in ſuch Caſe the contingent Remainder is wholly 
deſtroy'd; and ſo it was adjudged in Viſcot's Caſe, and in Reeve and Long's Caſe. 2 Sand. 
385. Purefry verſus Rogers. 


„„ 
— * 


= 20. Upon a Trial at Bar in Ejectment, the Caſe was, Tenant for Life, Remainder to his 
„ Wife for Life, Remainder to his firſt, ſecond, and third Son, Ec. in Tail, Remainder to 
the right Heirs of the Tenant for Life, who aſterwards committed 'Treaſon, and then his 
: = Son was born, and the Father was attainted ; adjudged, that whether the Son was born 
before or after the Attainder, the contingent Remainder to him was not diſcharged by the 
n = veſting in the Crown, during the Life of the Father, becauſe of the intermediate Eſtate 
r © to the Wife for Life, which ſupported that Remainder. 2 Salk. 576. Corbett verſus 
e 8 T7richburne. 
e 21. The Teſtator deviſed out of his Lands a Rent to one for Life, Remainder over; 
n it was objected, that there could be no Remainder of a Rent de novo, becauſe there can- 
- not be a Remainder where there is no Reverſion ; but adjudged, that there may be a 
1. Remainder of a Rent de novo, becauſe it hath firſt a Being for the Whole by the Intent 
1e of the Parties, and then the leſſer Eſtates may be carved out of it. 2 Salk. 577. Weeks 
1e verſus Peach. . | 
id 22. J. P. being ſeiſed of Lands which deſcended to him as Heir on the Part of his 
t, Mother, levied a Fine thereof to A. and B. to the Uſe of them and their Heirs, in order 
of | to make them Tenants to the Precip? ; upon which a Common Recovery was had, and 
ho the Uſes declared to the ſaid T. P. for Life, Remainder to his Wife for Life, Remainder 
7" to his firſt, ſecond and third Son in Tail, Remainder to his own right Heirs ; afterwards 
le both T. P. and his Wife died without Ifſue; and all this Matter being found by a ſpecial 


Verdict in Ejectment the Queſtion was, whether this Limitation of the Remainder 70 
the right Heirs of T. P. did create a new Eſtate in him deſcendible to the Heirs general, 
or was only the antient Uſe, and ſo the Eſtate ſhall go to the Heirs of the aid 7. P. on 
the Part of the Mother ; and adjudged, that this Remainder ſhall be to the Heirs of the 
Conuſor 7. P. a parte materna, according to the antient Eſtate and Uſe, which he had 
before the Fine and Recovery; and the Reaſon is, becauſe it did ariſe immediately out of 
the Eſtate which moved from the Conuſor, and is no more then what the Law would 
have done, if there had been no manner of Uſe declared of the Remainder ; that the 


ral Parts, and as to the Uſe of them, both are directed by the ſame Covenants; that 
though A. and B. the Conuſees had a Seiſin in Fee, and an Uſe veſted in them to a par- 
ticular Purpoſe, and though in Strictneſsethe Eſtate paſſed by that Fine from them, and 
was therefore their Eſtate; yet upon Conſideration of the whole Conveyance, the Eſtate 
did originally move from T. P. and for that Reaſon if there had been no Limitation at 
all of this Remainder of the Uſe to the right Heirs of the ſaid J. P. yet ſo much as 
remained unlimited, ſhould reſult to him and his Heirs, and not to the Conuſees, in whom 
the Eſtate was not veſted with any Purpoſe to create in him a new Intereſt, bur in order 

3 | 10 


Fine and Recovery in this Caſe are as one entire Conveyance, though conſiſting of ſeve- 
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Remainder. 
to compleat one entire Conveyance of his Eſtate; therefore the Uſe limited upon this 
Common Recovery, as properly ariſes out of the Eſtate, which removed from 7. P. the 
Conuſor of the Fine by Implication of Law, as if he had made any ſingle Conveyance to 
that Uſe. 2 Falk. 590. Abbot verſus Burton. See 3 Lev. 140. Godbolt verſus Freeſtone. 5. P. 
23. The Truſtees to preſerve contingent Remainders join in a Conveyance before any 
Sion born to bar the Remainders; this was decreed a plain Breach of Truſt, and whoever 
claims under any ſuch Conveyance, or by a voluntary Settlement, ſhall be liable to make 
good the Eſtate, if he had Notice of the Truſt. 2 Salk. 680. Pye verſus George. 
24. In a ſpecial Verdict in Ejectment, the Caſe was, the Father by Leaſe and Releaſe ſet- 
tled Lands to the Uſe of himſelf for ninety-nine Years, if he ſo long lived, Remainder 
to Truſtees to ſupport contingent Remainders, then to his firſt, ſecond and third, Cc. 
Sons in Tail Male, Remainder to the Father in Tail, Remainder to him in Fee; he had Iſ- 
ſue 5 Thomas, Paul and Peter, and afterwards by his Will reciting this Settlement, 
he deviſed theſe Lands to Thomas after the Death of John his eldeſt Son dying without 
Iſſue Male, and after the Death of Thomas without Iſſue Male, then to Paul ; and 
if Paul die without Iſſue Male, none of bis Brothers being then living, then to Peter 
and his Heirs for ever; the Father died, 7obn the eldeſt Son ſuffered a Common Re- 
covery, and the Leſſor of the Plaintiff who was the only Son of Peter, claimed under 
that Recovery, and likewiſe by the Will, and the Defendant claimed under a Fine le- 
vied by Thomas; the Queſtions were, whether the Remainder deviſed to Peter was 
contingent, and this depended upon theſe Words, if Paul die without Ifſue Male, 
nonc of his Brothers then living, then to Peter, &c. and adjudged, that theſe Words 
made no Alteration in the Caſe, becauſe the Senſe had been the ſame if they had beer, 
omitted, and the Rule is, expreſſio eorum qua tacite inſunt nihil operatur, for tis plain that 
the Limitation to Peter could never take Effect, till after all his Brothers were dead; ad- 
judged, that the Eſtates- Tail deviſed to Fobn, Thomas and Paul, were void, and could ne- 
yer take Effect, becauſe their Father had an Eſtate-Tail by Virtue of the Settlement, 
which muſt deſcend to them, and would always interpoſe and keep back the Eſtate-Tail 
deviled by the Will, which being no larger than the Eftate- Tail by the Settlement, muſt 
ſpend with it £quzs paſſibus; but though the Deviſe of ſuch Remainder is void for the 
Reaſon before-mentioned, yet the Deviſe of the Reverſion is not, which was likewiſe in 
the Father by Virtue of the Settlement, for it was to him in Tail, Remainder to him and 
his Heirs ; ſo that he having deviſed to one of his Sons in Tail, Remainder to the other 
in Fee, tis good, and has a real Effect as to the Tenure, for the Tenant in Tail muſt 
hold of him in Reverſion; therefore by this Demiſe the Tenure is altered. 1 Sa/k. 232. 
Badger verſus Loyd. 


* & 
* nn 


(C) 


By what Acts a Remainder ſhall be difconfinued oz defeated, and by 
what not. See Letter (F) per Totum. 


Confir- 1. 7" Enant for Life, Remainder in Tail to B. Remainder in Tail to G. the Tenant for 


mation. | Life and the firſt Remainder Man in Tail join in a Fine come ceo, &c. with a 


(A) 2. Render of a Rent of twenty Pounds per Annum to the Tenant for Life; the firſt Tenant 

5. C. in Tail died without Iſſue, he in the ſecond Remainder entered; but it was adjudged he 
could not, becauſe the Fine was neither a Diſcontinuance of the Remainders, nor a For- 
feiture of the Tenant for Life; it was no Diſcontinuance becauſe each of them gave what 
he might lawfully give, and *tis no Forfeiture by the Tenant for Life, becauſe in Con- 
ſtruction of Law it ſhall be firſt a Grant of the Tenant in Tail, and afterwards the 
Grant of the Tenant for Life. 1 Rep. 76. Bredon's Caſe. But rather that they ſhould paſs 
uno flatu. 1 Vent. 160. Bulmer verſus Pawlet. S. P. 

2 And. 2. The Father was Tenant for Life, Remainder to his next Heir Male in the ſingular 

37. 8. C. Number, afterwards he made a Feoffment with Warranty; now though this Feoffment 
was a Forfeiture of his Eſtate for Life, yet his right Heir Male could not enter, becauſe 
he cannot have a right Heir whilſt he is living ; and though he cannot, yet a Remainder 
limited to his right Heir is good, for it may veſt at that very Time when the Eſtate for 
Life determines ; but in the principal Caſe the Eſtate for Life being determined by the 
Feoffment, the Remainder which was contingent cannot then veſt, and by Conſequence 
it was deſtroy'd by the Feoffment. Cro. Eliz. 453. Baldwin verſus Smith. 1 Rep. 66. 
Archer's Cale. S. P. S. C. 1 5 

: 3. Tenant for Life, Remainder in Tail joined in a Leaſe to B. C. for Life, Remain- 
'der to R. L. for Life rendring Rent; the Tenant for Life died, the Remainder Man 


in Tail accepted the Rent of the firſt Leſſee for Life, and died; the Iſſue in Tail like- WR 
wiſe accepted the Rent, and afterwards enter d and made a Feoffment, and levied a Fine 


to the Uſe of B. O the firſt Leſſee for Life died, and he in Remainder for Life enter'd; 
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Remainder. - 


and adjudged that this Leaſe for Life, and the Eſtate for Life in Remainder was not a- 
voided by this Fine and Feoffment. Cro. Eliz. 253. Feſſery verſus (hte. 

4. Tenant in Tail, Remainder in Tail, the Reverſion to the right Heirs of the Tenant 
in Tail; the Tenant in Tail bargained and fold the Lands in Fee, and afterwards levied 


a Fine to the Bargainee with Warranty; then the Bargainee made a Feoffment in Fee, 


and he in the Remainder had Iſſue, and died; adjudged, that the Bargainee had an Eſtate 
of Inheritance by the Bargain and Sale, deſcendable to his Heirs, during the whole Life 


of the Bargainor, who was the Tenant in Tail, which Eſtate was determinable upon the 
Death of the Tenant in Tail, dying without Iſſue, and then the Bargainee would 


have a Reverſion in Fee, expectant upon the Death of the remainder Man in Tail, 
dying without Ifſue ; and if ſo, then the Remainder was not diſplaced by the Fine, be- 
cauſe being levied after the Bargain and Sale, it operated only on the Eſtate paſſed by 
that Conveyance, and corroborated it, but if it had been levied before the Bargain and 
Sale, it would have been a Diſcontinuance ; neither was the Remainder diſplaced and 
rurned to a Right by the Feoffment made by the Bargainee, becauſe when he made the 
Feoffment, the Fee-ſimple which he had in Poſſeſſion, determinable upon the Death of the 
Tenant in Tail without Iſſue, and his abſolute Fee expectant upon the Eſtate-Tail in Re- 
mainder, paſſed. 10 Rep. 95. Seymonr's Caſe. 1 Bulſt. 161. F. C. 

5. Tenant in 'Tail, Remainder in Fee, he in Remainder in Fee by ING and Sale 
enrolled, granted his Remainder to the Queen in Fee during the Life of the Tenant in Tail, 
and alſo after his Death as long as any of his Iſſue Male ſhould live; 'Tenant in Tail ſuf- 
fered a Recovery (under which the Plaintiff claimed) and died without Iſſue, and then he 
in Remainder in Fee entered ; adjudged, that his Entry was not lawful, becauſe notwith- 
{tanding his Grant to the Queen, the Common Recovery ſuffered by the Tenant in Tail 
had barred his Remainder ; beſides, it was void in it ſelf, becauſe it could never come in 


Poſſeſſion, for by the Death of the 'Tenant in Tail without Ive the Remainder to the 


Queen was determined; but if the Reverſion had been granted to her inſtead of the Re- 
mainder, it had been otherwiſe. 2%. 149. Pool verſus Needham. 

6. Covenant to ſtand ſeiſed to the Uſe of himſelf for Life, Remainder to his Son 70% 
for Life, ſo long and until he attempt to alien, and then to the Uſe of Hamblett for the 
Life of Fohn, and after his Deceaſe to the Uſe of his firſt Son in Tail Male, and fo to the 


fourth Son; and if it fortune the ſaid fourth Son to die without Iſſue Male of his Body, 


Remainder over; ohn had no Iflue Male, but only a Daughter; and he and the ſaid 


Hamblett joined in a Fine to Holt and Hinton, and to the Heirs of Holt, who render'd 
again to John for eighty Tears, if he ſhould ſo long live, Remainder to his firſt Son in 


Tail Male, and ſo to his ſecond and third Sons, Remainder to Hamblett and his Heirs ; 
adjudged, that all theſe Remainders vpon the Fine and Render were void, becauſe there 
was no Freehold to ſupport them, for tae Freehold during the Life of John did not paſs 
by the Render out of the Cogniſees, but ſtil] continued in them, for they render'd only 
an Eſtate for eighty Years, if John lived ſo long; which Eſtate being only for Years, 
was too weak to {ſupport thoſe Remainders. Moor 486. Holcroſt's Caſe. 

7. Leaſe for Life to V. R. Remainder to the Queen by Deed enrolled, upon Condi- 


tion to be void upon Tender of ſo much Money to the Tenant for Life ; one Queſtiori 


was, whether the Tender of this Money ſhall deveſt the Remainder out of the Queen, 
becauſe it was not made to her, but to a Stranger ; and adjudged, that it ſhall withour 
Office found, becauſe by the Condition the Tender was not to be made to the Queen, 
but to the Tenant for Life. Moor 54.6. Hemley verſus Brice. 
8. The Lord granted a Copyhold to John, Elizabeth and Mary for their Lives, and 
afterwards by Deed enrolled, ſold the Lands 6 ne and his Heirs, and levied a Fine ac- 
cordindly, and five Years paſſed without any Claim; John died, his Som entered, and le- 
vied another Fine to Truſtees, to the Uſe of himſelf and Margaret his Wife for Life, Re- 
mainder to his own right Heirs; then the Son died, and his Wife having a Freehold for 
Life diſtrained, and Elizabeth brought a Replevin ; adjudged, that the firſt Fine and 
Non-claim did not bar Elizabeth, becauſe the Deed enrolled did not deveſt her Eſtate, 
and turn it to a Right, for by that Deed the Lord did what he might do, and 7% ac- 
cepted what he might lawfully take ; who being then in Poſſeſſion by Virtue of a particu- 
cular Eſtate which he had for his Life, could not by his Acceptance deveſt the Eſtate of 
her who had the Freehold, and the Fine and Nonclaim could not do it; for to what Pur- 
poſe ſhould John claim when he was in actual Poſſeſſion of the Lands, and he who is ſo 
in Poſſeſſion, need not make any Claim to avoid a Fine or collateral Warranty. 9 Rep. 
104. Margaret Prodger's Caſe. | 

9. Ruled by Hale Chief fuſtice, that where V. R. is Tenant for Life, Remainder to 
R. R. for Life, Remainder to C. V. for Life, Remainder to L. L. and the Heirs of his 
Body, and J. R. and R. R. join in a Fine, yet the Right of Entry of C. V. preſerves 
the contingent Eſtate over; ſo if Thomas is Tenant for Life, Remainder to his firſt, ſe- 
cond and third Son, the like Remainder to William and to Paul, Francis and Edward, and 
their Sons, Sc. Pail had Iſſue a Son, and then he and Francis, and William and Edward 


N join 


„6 PRES? 1 A 411 1 * 4 9 


Remainder. 


Moor 
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Moor 


284. S. C. 


Leon. 


0. 


1 And. 


288. S. C. 
Seea Mod. 


381. 


join in a Fine to Thomas, who after wards made a Feoffment; it was ruled that theſe Re- 


Clare. 


— 


ct. 


mainders are not deſtroyed, becauſe there being a Son of Pax} then born, there is a Right 
of Entry left in him, which will ſupport the Remainders. 1 Mod, 92. Zouch verſus 


Es (D) 


\ 


Where a Remainder wall be conſtrued to be a Reverſion, and econtra; 


and of RBeverſicns. 


1. T Eaſe for Life, and afterwards the Leſſor reciting that Leaſe demiſed the Remainder 
J to another, Habendum the ſaid Remainder after the Determination of the firſt 
Leaſe for twenty Years; adjudged, that the Reverſion did paſs by the Name of the Re- 
mainder, and that there ought to be an Attornment. 32 Eliz. Dyer 46. ſo if a Man 
rant Lands to L. E. and to the Heirs of his Body; and for want of ſuch Iſſue, that 
the Lands ſhall revert to the Grantor by theſe Words, the Remarnder doth paſs. 

2. Grandfather, Father and Son, Sc. the Grandfather levied a Fine to the Uſe of 
himſelf for Life, Remainder to the Father in Tail, Remainder to the right Heirs of the 
Grandfather ; adjudged, that the Grandfather had an Eſtate in Fee, expectant upon the 
Determination of the Eſtate-Tail, as a Reverſion, and not as Remainder. 2 Rep, 91. 
Bingham's Caſe. 

3. The Cogniſor being ſeiſed in Fee levied a Fine to the Uſe of his Fife for Life, Re- 
mainder in Tail Male to his Son, Remainder to his own right Heirs, the Remainder Man 
in Tail died without Iſſue Male, but left a Daughter; then the Cogniſor in the Life- 
time of the 'Tenant for Life made a Leaſe for Years, and died ; adjudged, that this Leaſe 
was good, for he had it as a Reverſion, and the Limitation fo his own right Heirs is void. 
Cre. Eliz. Mitford verſus Fenwick. | | 

4. Leaſe of an Houſe and Lands for ſo any 
live; and afterwards the Leſſor granted the Houſe 


Years, if the Leſſee ſhall fo long 
and Lands to another, Habendum the 


Reverſion to the Grantee for Life, when after the Death, Surrender or Forfeiture of the 


Leſſee, or otherwiſe it ſhould happen, yielding yearly to the Grantor and his Heirs, whe: 
the Reverſion ſhould happen, nine Shillings and four Pence per Annum; adjudged, that by 
the Grant of the Houſes and Lands the Reverſion did paſs; and therefore Habendum the 
Reverſion is good, becauſe in Judgment of Law nothing but the Reverſion is granted in 
the Premiſſes. Hill. 23 Fliz. Palmer verſus Prows. 

5. The Leſſee held a Cloſe at Will, and the Leſſor granted the Cloſe to the Leſſee 


during his Life rendring Rent, and by the ſame Deed granted the Reverſion to B. B. for . 


Life; adjudged, that this ſhall enure to the Leſſee by way of Confirmation, and to B. B. 
by way of Remainder, and not as a Grant of the Reverſion. Mich. 18 Eliz. Bend- 


los 18. | e 


6. Feoffment 
Feoffees made another Feoffment to other Truſtees to the Uſe of the ſaid Thomas Buck- 


ingham and his Wife, for Life of the Wife, and afterwards to the Uſe of the ſaid Thomas | 
Buckingham and his Heirs ; per Curiam, this laſt is in Nature of a Reverſion, and not of a 
Remainder, for when the firſt Feoffees had made a Feoffment to the Uſe of Thomas Buck- 


ineham and his Wife, for the Life of his Wife, and afterwards 0 his Heirs who had 


the Fee-ſimple before in Uſe ; therefore the antient Uſe was not charged, but remained in 


Nature of a Reverſion. 1 And. 2. Buckingham's Caſe. 
7. Feoffment in Fee to the Uſe of himſelf for Life, Remainder over to the Uſe of T. 5. 


for Life, Remainder to the right Heirs of the Feoffor ; adjudged, that the Fee-ſimple is in 
the Feoffor in the Nature of a Reverſion, and not of a Remainder to his Heirs, becauſe | 


it. proceeds from himſelf, and *tis his own Act, therefore he may alien the Land. 1 
And. 256. | 


8. The Leſſor by Deed reciting that R. C. held a Cloſe of him at Will, granted the 
ſame Cloſe to him for Life, rendring Rent to the Leſſor, and by the ſame Deed granted 
the Reverſion to J. S. in Fee; adjudged, that R. C. had an Eſtate for Life by way of 
Confirmation, and that J. S. had a good Eſtate in Remainder, but not in Reverſion, be- 
cauſe the Rent reſerved on the Leaſe for Life was payable to the Leſſor, during the Life 


of the Tenant for Life. 1 And. 23. | 


9. The Caſe was /. Tenant for Life made a Leaſe for forty Years rendring one hun- 
dred Pounds per Aunum Rent, and afterwards granted the Reverſion to T. S. and G. PD. 
for forty Years ; and then he bargained and ſold the Lands to them and their Heirs, and 


covenanted to levy a Fine, Ec. to them and their Heirs, in order to make a Tenant to 


Recovery were executed; the Queſtion was, whether the Reverſion to 
s | 


for 


in Fee to the Uſe of Thomas Buckingham and his Heirs ; afterwards the © 
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for forty Years was deſtroyed, ſo that the Rent ſhould be gone; and it was infiſted that 
it was; tis clear that tis incident to the Reverſion; and the Fine being levied to them and 
= cir Heirs, the Reverſion is gone, and by Conſequence the Rent; ſed per Cur, the Bar- 


gain, Fine and Recovery, make but one Aſſurance; and ſo is “ Puttenbam's Caſe, where 


I | Toffee for Years accepted of a Fine from him in Reverſion, according to the Uſes of an 


, SEE 


Indenture, Ec. adjudged that the Term was ſaved; ſo in the principal Caſe all theſe 


making. but one Conveyance, ſhall be taken according to the Intention of the Parties, 
and the Fine ſhall not drown the Reverſion. 2 Roll. Rep. 245. Farrow and Curſor verſus 
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Io. Husband and Wife Tenants in ſpecial Tail, Remainder: in Fee to the Husband, 
who died, leaving Iſſue a Son and a Daughter; the Son who was the Iſſue in Tail, made 
a Leaſe for forty Tears, living his Morher, to commence after her Death, rendring Rent, 


sand afterwards died without Iſſue; the Reverſion deſcended to the Daughter, who toge- 


ther with her Husband, in the Life-time alſo of her Mother, levied a Fine with Pro- 


f ö clamations to V. R. then the Mother died, and the . entered, and the Leſſee 


| re-entered, and being afterwards turned out by the Cogni 


ee brought an Ejectment; the 
Queſtion was, whether he could avoid this Leaſe made by the Iſſue in Tail, who was in- 
heritable, as well to the Fee-ſimple, as to the Eſtate-tail; and it was inſiſted that he 


could not, becauſe the Leſſor was inheritable to both theſe Eſtates, and was actually ſeiſed 


of the Fee-ſimple, ſo that the Leaſe operated by Way of Concluſion, and he had a good 
Eftate to charge the Poſſeſſion when ever it ſhould come to him; and by making the Leaſe 
he did charge the Intereſt and Right of Reverſion, and ſo it was a good Leaſe by 
Eſtoppel againſt himſelf, and good likewiſe by Way of Intereſt out of the Reverſion ; 
this Caſe was ended by Compoſition ; but Cook Chief Juſtice ſaid, that if the Daughter 
had entered and accepted the Rent, ſuch Acceptance would not have made the Leaſe 
good. Mich. 10. * Errington verſus Errington. 2 Bulſt. 43, 44. | 

11. Leſſee for Years, Remainder for Life, Reverſion in Fee; the Tenant for Life died, 
the Leſſee for Years did not attorn to him in the Reverſion ; yet adjudged that it paſſed 
without an Attornment, and that he might bring an Action of 'Debt, or avow. Hetley 
73. Beaton's Cale. : 

12. The Conuſor made a Leaſe for Life, and afterwards levied a Fine to the Uſe of 
the Conuſee for Life, Remainder to himſelf in Fee, with a Power to make Leaſes for 
twenty-one Years, or three Lives, and that the Conuſee ſhould ſtand to thoſe Uſes ; af- 
terwards he covenanted to ſtand ſeiſed to the Uſe of B. B. in Tail, with ſeveral Remain- 
ders over, and then he made a Leaſe of the Reverſion to . F. for Life; adjudged, that 
by the Covenant to ſtand ſeiſed, de had deſtroyed the Power, which he had to make this 
Leaſe for Life, and then the Leſſee for Life Pleading that the Leſſor granted him 
Reverſiomem prædict was wrong, becauſe it was limited by the Fine to him, not as a Re- 
verſion, but a Remainder in Fee. Noy 66. Cook verſus Bremhall. 


13. Where a Man claims by a Grant of a Reverſion, he muſt in Pleading ſet forth a a 


Deed or Fine, becauſe a Reverſion will not paſs without the one or other ; the Caſe was, 
Error of a Judgment in Debt brought upon a Leaſe for Years, by an Aſſignee of a Re- 


verſion; and adjudged as abovementioned. Trin. 4. Car. Cro. Car. 101. Long verſus 
Nethercote. 


. 6 
Where a Remainder ſhall be void, and where not; and how it ſhall be 
; conſtrued, and of what Things a Remainder may be. 


I. A Deviſe of Lands to B. C. paying ſo much to D. and if he fail in Payment, then 


his Eſtate ſhall ceaſe, and it ſhall remain to D. Oc. this is a void Remainder, be- 
cauſe *tis limited after a Fee- ſimple. Dyer 33. on 
2. The Lord of a Manor demiſed ten Acres of the Demeſnes for ten Years, and after- 
wards leaſed the whole Manor for twenty Years from Michaelmas then next follow- 
ing; adjudged, that an Intereſt of ten Years paſſed to the Leſſee of twenty Years, in 
the ten Acres after the firſt ten Years are ended, and that it paſſed not as a Reverſion, 


but as Parcel of the Manor, for the ten Acres were never ſevered from it. Paſch. 18 Elix. 


Dyer 350. 


3. Tenant in Tail, Remainder in Tail, he in Remainder ſold it to B. G. during the 
Life of the Tenant in Tail, Remainder after his Death to the Crown; adjudged, that this 
Remainder to the Crown was void, becauſe the Grantor had granted all which he had to 
grant before, (viz.) to B. G. during the Life of the Tenant in Tail, fo that he had 
nothing remaining in him to grant; ſo where Tenant in Tail covenanted to ſtand ſeiſed 
to the Uſe of himſelf for Life, Remainder to his eldeſt Son in Tail, this Remainder is 
void, becauſe when he had limited the Uſe to himſelf for his own Life, it was as much 
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as he could limit 
verſus Brome. S. P. 4 3 6 IN . ERS PITT i :.4 4 2 0 | | 
4. Recovery ſuffered for the Uſe of himſelf and Wife for Life, Remainder ſeniori 


1 8 puero of the Body of, Cc. and to the Heirs Males of the Body of ſuch ſenioris Pueri; 
| now though the Word Puer may be conſtrued either Son or Daughter, yet here it ſhall be 
intended a Son, becauſe it was a Family-Settlement, where the Sons are always preferred. 
Owen. 64. Lane verſus Cope. Moor 103. S. C. contra, eto Tad on 
5. Tenant in Tail ſuffered a Recovery to the Uſe of himſelf and Wife for Life, Re. 
mainder ſeniori filio of the Body of the Husband in Tail, Remainder over ; and afterwards 
the ſaid Husband and Wife levied a Fine to the Uſe of himſelf and his Wife for Life a; 
8 aforeſaid, Remainder to the eldeſt Child of the Husband in Tail, Remainder over 3 the 
Wife died, the Husband married again and had Iſſue a Daughter, and a Son afterwards, 
and then the Father died; adjudged, that the Son ſhall have the Land, and not the 
Daughter, by reaſon of the firſt Limitation ſeniori filio. Bendlos 29. but if it had been 
ſeniori puero, it had been otherwiſe. , Dyer 337. Humfreſtons Caſe. | 
6. The Cogniſor levied a Fine to the Uſe of himſelf. for Life, and afterwards to the Uſe 
of his two N till B. G. his Son returned from beyond Sea, or came of Age, or died, 
which ſhould firſt happen; and then to remain to his ſaid Son B. G. who afterwards re- 
turned from beyond Sea; adjudged that this was a good Remainder, and did not depend 
upon any Incertainty, for though his Returning or Coming of Age was incertain, yet tis 
certain that he muſt die. Cro. Eliz. 269. Lord Vanx's Caſe. > 
7, Tenant in Tail, Remainder in Fee; the Tenant in Tail made a Leaſe for Life, not 
warranted by the Statute 32 H. 8. ſo that the Leaſe was voidable, and afterwards he died 
without Ifſue; he in the Remainder granted it away by Fine, before he made any 
Entry on the Leſſee for Life, and whether the Conuſee ſhould now make ſuch Entry, 
was the Queſtion; two Judges were of Opinion that he could not, becauſe a Freehold 
which is gained by Livery, cannot be defeated without the Entry of him in Remainder ; 
and here the Remainder Man in Fee had paſſed away all his Eſtate in Remainder, before 
he made any Entry; and in ſuch Caſe the Grantee ſhall have it as a Remainder, for 
his Grant is as ſuch, and ſo the Eſtate for Life, which was voidable before the Grant, 
was now made good; but the other two Judges held, that becauſe by the Death of the 
Tenant in Tail without Iſſue, his Eſtate was determined; therefore the Eſtate for 
Life, which was derived out of the Eſtate-tail, was ipfo facto determined. Godbalt 23. 
8. 3 for Life, Remainder in Tail; he in Remainder acknowledged a Statute, and 
afterwards ſold his Eſtate, and then the Tenant for Life died; it was a Queſtion if the 
Cogniſee of the Statute might have a Lzberate to extend the Lands, becauſe the Cogniſor 
was never poſſeſſed of them; but adjudged, that a Hatute is a Charge executory, and 
that the Cogniſee ſhall have Execution ; for if he in Remainder make a Leaſe to com- 
mence at a Day to come, and afterwards grants his Eſtate in Remaindr to another, it 
ſhall be charged with this Leaſe in the Hands of the Grantee, though the Lands were 
never in the Poſſeſſion of the Grantor. Goldsb. 320. Bull verſus Fames. 
1 Brownl. 9. An Abbot before the Statute 31 H. 8. made a Leaſe to Father, Mother, and Daugh- 
136. S. C. ter for their Lives, and that it ſhould remain to the Aſſignee of the Survivor for ninety- 
nine Years; the Daughter ſurvived and married, and Auno 2 Eliz. granted her Eſtate, 
and all her Intereſt iz Remainder, and all her Power and Term to B. G. which by ſeveral 
Aſſignments came to the Defendant ; adjudged, that though by this Leaſe no Remainder 
is limited to either of the three Leſſees, but only to the Aſſignee of the Survivor; yet *tis 
not a bare Nomination or Appointment in the Survivor, but an Intereſt paſſed to the 
Survivor by this Leaſe; but whether tis an Intereſt, or only a Nomination, yet tis ſaved 
to the Party by the Statute; for the Abbot had charged himſelf by this Leaſe, and the 
Statute giving the Land to the King, in the ſame Degree and Quality as the Abbot had 
it, therefore he ſhall be charged in the ſame Manner as the Abbot. Lelv. 85. Gerke ver- 
ſus Sydenham. ; | 
Hob. 314. 10. Husband and Wife ſeiſed of Lands in her Right, did by Indenture between them 
5. C. on the one Part, and the Leſſee on the other Part, demiſe the ſame to the Leſſee and to 
his Wife and Daughter, habendum to them, ut ſupradict' eft, & eorum dintins viventi ſucceſ- 
ſive, and made Livery to the Leſſee and his Daughter; adjudged, that though the Wife 
and Daughter were no Parties to the Indenture, yet it was a good Leaſe to them, by 
Way of Remainder one after the other, as if the Clauſe had been ſicut nominantur in 
Charta; for if they ſhould not ſo take, the Deed would be void, which the Law will not 
allow, if by any Conſtruction it can be made good. 2 Cro. 563. Greenwood verſus 
Tyler. 
97 1. Feoffment in Fee to the Uſe of himſelf for Life, Remainder to the Uſe of ſuch 
Ie of the Bady of Mary, &c. from eldeſt to eldeſt, which ſhall be reputed to be begotten by 
the Feoffor, whether lawful or unlawful ; adjudged that this was a good Remainder, limited 
to a Baſtard by theſe ſpecial Words; but if the Feoffor had three Sons, the Eldeſt being 


a Baſtard, 


by Law. 2 Rep. So. Sir Hugh Cholmley's Cale. 1 Lutw. 832. Holford 
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Remainder. 


2 


2 Baſtard, and if he had limited the Remainder to his eldeft Iſſue, in ſuch Caſe the ſe- 
cond Son ſhould take it, becauſe where the Words are general, they ſhall be conſtrued. in 
digniori ſenſu. © Noy 35. Bladwell verſus Edwards. " : p 
132. In Replevin the Caſe was, that the Teſtator being ſeiſed in Fee, deviſed his Lands 
to J. M and the Heirs of his Body, Remainder to his own right Heirs, upon Condition that 
4. WW. and his Heirs pay a yearly Rert-charge of fifteen Pounds per Aun. to E. C. and 
M. C. and to the Heirs of their Bodies, and that if either of them ſhould die without Iſſue, 
then the Whole to the Survivor for Life, and after her Death, then the whole Rent of 
thirty Pounds per Ann. to the Heirs of the Body of ſuch Survivor, Cc. one Queſtion was, 
that this being a Rent created de novo, and having no Relation to the Eſtate in any Lands, 
whether a Remainder could be of ſuch a Rent; it was objected, that there could not, be- 
cauſe it being newly created, it was a Thing not in Being before, and *tis abſurd to ſay, 
that there can be a Remainder of a Thing which doth not exiſt ; but adjudged that the 
Remainder was good, becauſe the 'Teſtator had an abſolute Power to diſpoſe the Fee- 
ſimple of his Lands to any Perſon whatſoever ; and if ſo, then he may give a Rent 
iſſuing out of them to one, Remainder to another; for it being by the ſame Will, it paſ- 
ſes as one Eſtate, and the Remainder veſts at the ſame Time. 2 Lutw. 1218. J/eks ver- 
ſus Peach. Sid. 285. Farnaby verſus Smith. S. P. 2 Lev. 144. S. C. Carter 52. S. C. 2 Salk. 


577. S. C. 1 | 


(F) 


MUhere it muſt veſt, and how to be ſuppozted ; and of contingent Re⸗ 
mainders. See (B) per totum. 


1 W HERE Remainders are limited by a Devi ſe they are good, without a Particular 
 Efaate to ſupport them, but not where the Eſtate paſſes by Livery and Seiſin, 
becauſe when the particular Eſtate is defeated, the Livery is gone, and all the Eſtates 
which depended on it; as for Inſtance, a Deviſe to his Wife er Life, on Condition to 
bring up his eldeſt Son, Remainder in Tail to his ſecond Son, the Wife did not educate 
the eldeſt Son, who thereupon entered; and adjudged, that by his Entry the particular 
Eſtate of his Mother was defeated, but that the Remainder to the ſecond Son was good. 
Dyer 126. Plow. Com. 403. Newts and Scholaſtica. S. P. IHE 
2. Grandfather, Father, and Son; the Grandfather being Tenant in Tail made a Diſ- 
continuance, and took back an Eſtate to the Uſe of himſelf for Life, and after his De- 
ceaſe to the Uſe of a Stranger in Tail, and if he died without Iſſue, then to his own 
right Heirs; the Grandfather died, the Father likewiſe died before the Statute 27 H. 8. 
was made; then the Stranger died, of an Eſtate-tail executed by the Statute, without 
Iſſue, but left his Wife big with Child; then the Grandſon, as Heir to his Grandfather, 
entered, and afterwards the Wife of the Tenant in Tail was delivered of a Son; ad- 
judged that the Grandſon was remitted, becauſe by the Statute he was the firſt Perſon in 
_— any Remainder in Poſſeſſion was veſted. Hi. x & 2 Mar. Dyer 129. Bonvill's 
Cale. | | 
3. The Teſtator had two Sons and one Daughter, and being ſeiſed in Fee, he deviſed 
his Lands to his Wife for ten Years after his Deceaſe, Remainder to his youngeſt Son 
and his Heirs, and if any of his two Sons died without Ifſue, Remainder to his Daughter 
and her Heirs; the youngeſt Son died in the Life-time of his Father, and then the Fa- 
ther died; adjudged that this was a good Remainder veſted in the Daughter, being by a 
28 though their was no particular Eſtate to ſupport it. 3 M. Dyer 122. Rickmar's 
ale. | 


4. Where there are two joint Leſſees for Life, there Livery made to one in the Name of 


very made to one, is an actual Poſſeſſion of both, and ſufficient to ſupport a Remainder. 
5 Rep. 93. Barnick's Caſe. | | | 

5. Feoffment to the Uſe of himſelf, Oc. and afterwards to the Uſe of the Feoffees and 
their Heirs, during the Life of the eldeſt Son of the Feoffor, Remainder to the firſt Iſſue 
Male of the Body of the ſaid eldeſt Son in Tail Male, Remainder to the ſecond Son of 
the Feoffor in Tail, and ſo to his third and fourth Sons in Tail, Remainder to the right 
3 Heirs of the Feoffor, who died; afterwards the Feoffees, who had only an Eſtate durin 
= rhe Life of the eldeſt Son, made a Feoffment in Fee to him; adjudged, that by that Feoff. 
ment all the future Remainders were deſtroyed, becauſe the Eſtate for Life, on which 
they were ſupported, was forfeited by it, and upon ſuch Forfeiture, he who had the next 


there was no ſuch Iſſue then born; and becauſe tis a Rule in Law that the Remainder 


this Caſe, therefore it ſhall never veſt. 1 Rep. 120. Chudleigb's Caſe. 
2 | | 


both is good, becauſe they have an Intereſt in the Land before Entry; and ſuch a Li- 


Title in Remainder ought to enter; now that was the Iſie Male of the eldeſt Son, and 


mult veſt eo inſtanti, in which the particular Eſtate determines, which being impoſſible in 


6. Land 
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6. Land was deviſed to the : Father for Liſe, Remainder to the next Heir Male of the 


7 7 


1 Father, and to the Heirs Males of bis Body; the Father made a Feoffment with Warranty; 
adjudged, that by this Feoffment of the Ten ant for Life, the Remainder was deſtroyed; 


for it ought to veſt when the particular Eftate deter mines, and here it could not veſt at 
that Time, becauſe the particular Eſtate for Life being determined by the Feoffment, by 
Conſequence he in Remainder ought to enter for the Forfeiture, and here the Remainder 
being limited to the next Heir Male in the Singular Number, he could not enter as ſuch, 
becauſe he cannot be Heir whilſt his Father was living. 1 Rep. 66. Archer s Caſe. 
J. Tenant for Life, Remainder in Tail, Remainder in Fee, 1 1 Remainder in Tail 
12. S. C. was attainted of Felony; the King ſhall have the Fee during the Life of the Tenant for 
N Life; it cannot veſt in the chief Lord, becauſe the Tenant for Life is living, nor in the 
Remainder Man in Fee, becauſe the Remainder Man in Tail is living; and it cannot re- 
: vert to the Donor. or his Heirs, becauſe the Remainder Man in Tail is not dead without 
Iſſue; it muſt derte m in the King, becauſe it cannot veſt in any other Perſon; for 
as to the King, he in Remajnder in Tail is dead upon the Attainder. 2 Leon. 123. Vena- 
J ⁵⁵ß 
8. Grandfather, Father and Son, and the Grandfather being ſeiſed in Fee, deviſed his 
Lands to his Father for Life, Remainder to the Son and the Heirs Males of his Body, 
Remainder to his own right Heirs Males, and to the Heirs Males of their Bodies, Ec. 
the Grandfather and Father died, the Son had only a Dauglſter and died, which Daugh- 
ter being married, the Husband and Wife ſold 5 Lands; and adjudged that the Sale 
was good, becauſe immediately upon the Death of the Grandfather, the Remainder in 
Fee-ſimple veſted in the Father as right Heir, which could not be turned into an Eſtate- 
tail by any ſubſequent Matter. Cro. Eliz. 96. Smith verſus Havers. e ene, 
8 9. The Teſtator deviſed Lands to V. R. from Michaelmas next for five Tears; now 
Ye though this Remainder could not veſt immediately upon the Death of V. R. becauſe his 
| Intereſt was not to commence till Michaelmas, and he died before that Time; yet in Caſe 
of a Deviſe, a Freehold may be in Expectancy, and in the mean Time ſhall deſcend to 
the Heir and veſt in him. Cro. Eliz. 878. Pages Cale. 177 
2 And. 10. Francis Earl of Bedford made Feoffment, &c. to the Uſe of himſelf for forty 
197. S. P. Years, and after his Deceaſe to the Uſe of John Lord Ruſſel, who was his Son and Heir 
Moor apparent, and the Heirs Males of his Body; and for Default of ſuch Iſſue to his own right 
718. 8. C. Heirs; afterwards John Lord Ruſſel died without Iſſue Male, leaving Iſſue two Daughters; 
then the Earl in Conſideration of the Advancement of his Heirs Males of his Body, and 
to ſettle his Manors, Oc. in his name and Blood, covenanted to ſtand ſeiſed to the Uſe of 
himſelf for Life, and after his Deceaſe, to the Uſe of Francis Lord Ruſſel and the Heirs 
Males of his Body, with ſeveral Remainders over; Francis died, leaving Iſſue Edward, 
and then the old Earl died; the Queſtion was, who ſhould have thoſe Manors, either 
the Daughters of John, who were the right Heirs of the old Earl, or Edward the Son of 
Prancis, who was his Heir Male; it was inſiſted for the Daughters, that they ſhould take 
as right Heirs by Purchaſe, becauſe the old Earl having by the Feoffment reſerved to him- 
ſelf an Eſtate only for Years, *tis evident from thence, that his Intent was never to have 
the Fee again in himſelf; bur it was deiner that the Daughters could never take as 
right Heirs to the old Earl by Purchaſe, becauſe the Uſe and Eſtate limited to his own 
right Heirs by Way of Remainder is void; and the Reaſon is, becauſe the Eſtate-tail 
to John, which was intermediate between the Term for Years limited to the Earl, and 
the Limitation in Remainder to his own right Heirs, being determined by the Death 
of John, dying without Iſſue Male, there was nothing left to ſupport that Remainder to 
bis own right Heirs, but the Term for Years in the old Earl; and *tis againſt the Rules of 
Law that a Remainder can be ſupported by a Term for Years, or by any Thing leſs 
than a Freehold; therefore this Remainder to his own right Heirs is void, and muſt revert 
to the Donor. Poph. 3. Earl of Bedford's Caſe. Moor 118. S. C. | | 
\ ell. 11. Deviſe to the Heirs Males of the Body of the Teſtator, and for Default of ſuch 
Rep.346, Iſſue, to Henry and the Heirs Males of his Body; and for Default of ſuch Iſſue to Tho- 
457,476, mas and the Heirs Males of his Body, with ſeveral other Remainders over; and farther he 
— ones deviſed that the Lands ſhould remain to Henry and the Heirs Males of his Body, until 
56. Jo C he or they ſhall do, or go about to do any Att to alter or diſcontinue the Eſtate-tail ; then 
that the Lands ſhould remain to Thomas and the Heirs Males of his Body, with the like 
Limitation to him and them, and to all the other Remainder Men; the Teſtator died 
without Iſſue, Henry entered, Thomas died, leaving Iſſue one Son Richard; then Henry 
levied a Fine, &c. and declared the Uſes to himſelf and his Heirs; adjudged, that Thomas 
had a ſettled Remainder veſted in him, by the Words in the Beginning of the Will, 
(viz.) And for Default of Iſſue of Henry, then to Thomas and the Heirs Males of his Body, 
and not a contingent Remainder, which was to depend on the Diſcontinuance, or Aliena- 
tion of the Lands by Henry, and that the Teſtator could not determine a Remainder ſo 
veſted, and give another a Title to enter upon the Alienation to be made by the Tenant 
in Tail in Poſſeſſion, becauſe that would be to make a Perpetuity, for if it cauld be done: 
1 — | 1 to 
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Rema inder. 
to one, it might be done to more; therefore this Remainder being ſettled and veſted in 
Thomas, and not depending on any Contingency, is certainly diſcontinued and barred b7 
the Fine levied by Henry; and by Conſequence Richard the Son of Thomas can have no 
Title tg enter; for that cannot be done till Henry doth effectually alien, and 'tis not ef- 
fectual till the Act is done, and when tis done then the Remainder to Thomas is diſcon- 
tinued, and then alſo tis too late for his Son to enter. 2 Cyo. 696. Foy verſus Hind. 

12. So where the Teſtator deviſed Lands to Peter in Tail, with ſeveral Remainders 
over, provided if any of thoſe in Remainder alien the Lands, then his Eſtate ſhould ceaſe as 
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if he was actually dead; afterwards Peter levied a Fine, Ec. and ſold the Lands; adjudg- 1 And. 


that this was an Eſtate-tail executed and veſted in Peter, and that a Proviſo to deter- 3 4 N 
mine a ſettled Eſtate-tail upon the Alienation of the Tenant in Tail in Poſſeſſion was 8. © © 
void; for as the Teſtator cannot deviſe an Eſtate in Fee- ſimple to one, and that another Scei Rep. 
ſhall have it upon his Neglect or Omiſſion to do ſuch an AR, becauſe where once he 85. in 
hath parted with the whole PFee-ſimple, he hath not Power to deviſe it to another; ſo _— a 
where once he hath given the Lands in Tail with Remainders over, he cannot by any Wu 
Rule of Law determine ſuch an Eſtate-tail as to one, and give it to another. Moor 364. 
Germin verſus Arſcott. | 

13. Thomas Goddard being ſeiſed in Fee of Lands in Ogborne, deviſed them to his Couſin 
Edward Goddard for Life, if he ſhould be living at the Death of Thomas the Teſtator; if not, 
then to Edward Goddard the younger for Life, if he ſhould be then living; if not, then 
to remain to the next Heir Male of the Body of Edward the younger; and for Default 
of ſuch Iſſue Male, then to the next Heir Male of the Body of Edward the elder, Remainder 
over to others in Tail Male; Thomas the Teſtator died, then Edward the elder died, lea- 
ving Iſſue Edward bis Son; and the Queſtion was, whether he took any Eſtate by this 
Will; it was argued that he took none by expreſs Words, unleſs. his Father had died in 
the Life-time of the Teſtator, which he did not, for he ſurvived ; neither could he take 
as Heir Male of the Body of his Father, becauſe the Eſtate for Life deviſed to the Father 
and the Remainder made but one Eſtate, and therefore the Eſtate for Life never veſting 
in the Father, the Remainder ſhall never veſt in the Son ; but adjudged, that this ſubſe- 
quent Clauſe in the Will, (viz.) And for Default of ſuch Iſſue Male, then to the next Heir 
Male of the Body of Edward the elder, was not a Limitation under any Manner of Con- 
tingency, as the Eſtate for Life was, which was deviſed to Edward in the firſt Part of 
the Will, (viz.) If he ſhould be living at the Death of the Teftator ; but it was a Clauſe 
which ſtood abſolutely by it ſelf, and *tis a good Limitation of the Remainder after the 
Death of the Father, which ſhall then veſt and take Effect in the Son. Jones 111. Gold 
verſus Osborne. | 5 

14. So where the Teſtator 7ohn Cheek deviſed his Lands in Thames Ditton to his Wife 
for Life, if ſhe do not marry ; but if ſhe marry, that then his eldeſt Son Humphry ſhall 
preſently enter and enjoy the {aid Lands to him and the Heirs Males of his Body, Remain- 
der over in Tale Male; it was inſiſted that this was a contingent Remainder to Humphry, 
which was not to veſt in him till the Contingency happened, which was to ariſe upon the 
Marriage of his Mother ; but ſhe dying unmarried, ſo that the Contingency did never hap- 
pen, by Conſequence this Remainder did never veſt in him ; and if ſo, then he being 
the eldeſt Son of the 'Teſtator had an Eſtate in Fee by Deſcent; and ſo the Land will 
deſcend to a Female who: was his Heir at Law, and not go to a Male as it would have 
done, if this Remainder had been veſted in him ; but adjudged, that this Remainder was 
veſted and not contingent in the Son, becauſe his Mother had an expreſs Eſtate for Life de- 
terminable upon her Marriage, and the ſubſequent Words, (viz.) I ſpe doth marry, import 
no more ; that if her Eſtate ſhall determine upon her Marriage, then her Son ſhall enter ; 
ſo that her Eſtate for Life being to determine either upon her Marriage or Dying, the 
Remainder is veſted in the Son, to take Effe& in Poſſeſſion upon either. Raym. 427. 
Brown verſus Cutter. | | 

15. T. B. Tenant for Life, Remainder to Peter Bradſhaw for Life, and to his firſt , Nod. 
and tenth Sons in Tail, Remainder to the right Heirs of Edward Bradſhaw ; Peter had 92. 
a Son, and then Peter and Edward joined in a Fine to T. B. (the Son of Peter being then 1 Vent. 
living) then T: B. made a Feoffment in Fee, and afterwards Peter had Iſſue a ſecond Son, _— 4 
and then his eldeſt Son died; all this being found in a ſpecial Verdict in Ejectment, the oa 2 
Queſtion was, whether the Feoffment made by T. B. had deſtroyed the contingent Re- 
mainder to the ſecond Son of Peter; and adjudged that it did not; for though that Son 
was not born at the Time of the Feoffment made, yet the Right of Entry which was in 
the firſt Son ſhall preſerve the contingent Remainder till the Birth of the ſecond Son. 
2 Lev. 35. Loyd verſus Brooking. | 

16. In Replevin, the Caſe upon the Pleadings was, the 'Teſtator being ſeiſed in Fee de- 
viſed his Lands to Thomas Mees and the Heirs of his Body, for the Want of ſuch Iſſue, 
to the right Heirs of the Teſtator, upon Condition that the ſaid Weeks and his Heir ſhould 
Pay an yearly Rent-Charge of fifteen Pounds per Annum to Elizabeth and Margaret Clement, 
and to the Heirs of their Bodies; and if either of them ſhould die without Iſe then li- 
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ving, then the Whole to the Survivor for Life, and after her Death to the Heirs of the 
5 Bos of the Survivor; one Point was, Whether there was a Remainder veſted or contingent, 

and it was inſiſted that it was in Nature of an Exebntory Deviſe and contingent ; tis true, 
if it had been an abſolute Deviſe to Margaret upon the Death bf Elizabetb without Iſſhe, 


that had been a Remainder veſted, but *tis a Deviſe to the S, after the Death of 


her who ſhould firſt die without Iſſue; and this is in Nature of an Execittory Deviſe, be- 
cauſe it doth not preſently take Effect in any certain or determinate Perſon, but veſts in 
the Survivor which is incertain; and therefore ſhall not be barred by a Common Recove- 
ry. 2 Lutw. 1218. In Weeks and Peach's Cale, Recovery (B) 5. S. C. Remainder (F) 12. S. C. 
17. The Father in Conſideration of the Marriage of his Son; and a Portion paid, cove- 
nauted to ſtand ſeiſed to the Uſe of himſelf for Life, Remainder to B. V. and his Heirs 
during the Life of the San, Remainder to the Son in Tail Male, Remainder to every Son 
of the Son in Tail Male, Remainder to Edward Belſon in Tail Male, Remainder over; 
the Father died before the Son had any Iſſue born, and afterwards the Son had Iſſue a 
Son; the Queſtion was, whether Edward Belſon the next in Remainder ſhall have the 


Lands veſted in him immediately, or ſhall ſtay till all the Sons be dead without Iſſue Male; 


and the better Opinion was, that the Remainder veſts immediately in Edward Belſon upon 
the Death of the Father; it had been clear, if this had been in a Common Law Convey- 
ance ; but tis not ſo in a Covenant to ſtand ſeiſed in Uſes; for Uſes muſt be expounded 
according to the Rules of Common Law; this Way of limiting Eſtates by Covenant to 
ftand ſeiſed began in Englefield's Caſe, and in Bainton's Caſe, and in Sherrington and Plen- 
aalPs Caſe. Plow. Com. 301. And the Statute incorporates the Uſe with the Poſſeſſion; 
the Lord Pagett's Caſe cannot be objected in this Matter, becauſe it differs from this 
Caſe; for the Lord Pagett had no Eſtate for Life, but here the Covenantor had an Eſtate 
for Life, and a new Eftate it was; for by the Covenant it ſeems plain that he intended 
all the old Eſtate ſhould be out of him, and therefore it cannot continue in him till the 
Son of his Son is born; and if fo, then it muſt veſt immediately on his Death on the 
next in Remainder; and fo is Lewis Bowles's Cafe. 11 Rep. 80. (A) Raym. 247. Baines 
verſus Belſon. oo on OT OE 
18. In a ſpecial Verdict in Ejectment the Cafe was, 2 Liſie being ſeiſed in Fee co- 
2 Lev. venanted to ſtand ſeiſed to the Uſe of himſelf for Life, Remainder to the Uſe of his 
223. T. Son Edward Liſle for Life, Remainder to the Uſe of the firſt Son of the ſaid Edward and 
Jones the Heirs Males of his Body; and for Default of ſuch. Iſſue to the ſecond, third and 
fourth Son of the faid Edward in Tail Male, and /o ſeverally and reſpectively to all and 


* Thy Every other the Heirs Males * of the Body of the ſaid Edward, and to the Heirs Males of i 


ſpall be their Bodies lawfully to be begotten ; and for Default of ſuch Iſſue, Remainder over to 


conflrued William Liſle in like Manner; provided, that if Edward ſhall die without Iſſue Male of E | 


zo all and his Body, then the Covenantor and his Heirs ſhall ſtand ſeiſed to raiſe out of the Profits 


every cel ſeveral Sums for the Portions of the Daughters of Edward; afterwards John Liſle died, 
ons of the 


{rid Id. then Edward made a Peoffment in Fee of thoſe Lands to the Uſe of Thomas Foſter and 
ward, his Heirs, and ſuffered a Common Recovery to the ſame Uſes, and then died, leaving on- 

ly a Daughter; that Villiam Liſle was Couſin of the whole Blood to John Liſle, who en- 
ter'd and made a Leaſe to the Plaintiff, and Judgment was given for him in the King's 


raiſed by a Covenant to ſtand ſeiſed, which was originally no more than a Truſt, and a 


'Thing in Equity ; therefore avourable Conſtructions ought to be made of ſuch Convey- 1 | 

ances ; beſides, the Father never intended that Edward ſhould have an Eſtate-tail exe- 

cuted in him by the Words, all 'and cory other Heirs Males of the Body of Edward, be- 
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Bench, for that Edward Liſle had only an Eſtate for Life in Poſſeſſion ; firſt, becauſe tis 


& a\ . OBESE. =Y | Is | 4% ? WF, f 4 . » 1 | 
cauſe Power is given him to raiſe Portions, which had been to no Purpoſe, if he intended 


him an Efate-tail, becauſe he might have put it in his Power himſelf fo to do, by ſuffer- 
ing a Common Recovery; beſides, tis not a Limitation to him for his Life, and to his 9 
Heirs Males only, but it goes farther, (viz.) to the Heirs Males of their Bodies; after- 8 


wards a Writ of Error was brought, and the Reaſons before-mentioned were thus an- 


ſwered, that though the Intent of the Father was, that Edward ſhould have an Eſtate for 8 
Life, yet if that Intent doth not confiſt with the Rules of Law, the Limitation is void, 


and this holds as well in a Conveyance to Uſes, as in a Conveyance at Common Law 
for before the Statute of 27 H. 8. and after Uſes had gained the Reputation of Inheritances 


deſcendable, the Deſcent was directed by the Common Law: Now the favourable Con- 
ſtruction that ſhould be made in this Caſe, is, that the Limitation over to the Heirs Male: 


of the Bodies of ſuch Heirs Males, ſhall be conſtrued to be Iſſues or Sons in a Covenant to 


and ſeiſed, but that cannot be, for the Word Heirs Males always makes an Eſtate of 
Inheritance, though ſqme will have it to be a Deſcription of the Perſons who ſhould 


take, and tis never taken for Sh or Iſſue in a Will, much leſs in a Deed ; and laſtly *tis 


ſaid, that this Eſtate ſhall enure to the Heirs Males'of Edward by Way of ſpringing Uſe . 


(i. c.) that ſuch others ſhall be his Heirs Males of his Body, when they ſhall be in à Ca- 1 


pacity to take, and ſo was Pibus and Mitford's Caſe, and in the mean Time the Uſe is 
to ſleep in the Covenantor; *tis true, in that Caſe all the Eſtate was in the Covenantor, 
1 * 
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at and after the Time of the Covenant; but it cannot be ſaid that he had any Eſtate 
for Life, or particular Eſtate; but in the principal Caſe Edward had an expreſs Eſtate for 
Life, and fo is within the Rule of Shelley's Caſe, and is the ſame as Lewis Bowles's Caſe ; 
as to the Limitation over to the Heirs Males of the Body of Edward, and the Heirs Males 
of their Bodies; the Addition of theſe Words makes no Alteration, they are only ex abun- 
danti, for they are comprehended in the firſt Words, and are of the ſame Nature. * Ad- . 8 
jornatur. Raym. 219. Liſle verſus Grey. 302, 315. S. C. 115, That 
3 the Fudgment was reverſed in the Exchequer-Chamber, and that Edward had an Eſtate-Tail executed in him. 


bg 
19. In Ejectment the Caſe in a ſpecial Verdict was, that Nicholas Leach being ſeiſed 1 
in Fee deviſed his Lands to his Brother Simon Leach for Life, Remainder to the firſt Son Md 296 
of the Body of the ſaid Simon, and the Heirs Males of the Body of ſuch firſt Son, ſo 2 Salk. 
to the ſecond and third Son, Ec. and for the Want of ſuch Ifſue, Remainder to Sir Si- 51), 618. 
mon Leach and the Heirs Males of his Body, Remainder to the right Heirs of the Teſta- 8. C. 
ror, who died; and then Simon Leach before the Birth of his Son granted and ſurrendered all 
his Eſtate to Sir Simon Leach and his Heirs, but in his Abſence, and without his Notice 
of the ſaid Surrender; and the ſaid Simon continued ſtill in Poſſeſſion for the Space of 
five Years and more after the {aid Surrender, (the Son of the ſaid Simon being born about 
a Quarter of an Year after) and then Sir Simon agreed to this Surrender; the Queſtions 
were, whether by this Surrender the Eſtate of Simon immediately veſted in Sir Simon, for if 
it did, then the contingent Remainder could not veſt in the after-born Son, becauſe there 
was no Eſtate left in Simon his Father to ſupport it: Three Judges held this was not a 
compleat Surrender before Sir Simon aſſented to it, therefore the Eſtate for Life ſtill con- 
tinued in Simon the Father till ſuch Aſſent given; which not being done till after the 
Birth of Charles the Son of Simon, the Remainder was veſted in him, which Judgment 
was affirmed in B. R. But Fuftice Ventris was of another Opinion; he argued that if the 
Remainder was veſted: in the Son, the Aſſent of Sir Simon after the Son was born, doth not 
relate ſo as to make it a compleat Surrender from the Sealing the Deed, and thereby de- 
feat ſuch Remainder ; for let the Relation in this Caſe be ever ſo ſtrong, it cannot hurt 
this Remainder ſuppoſing it to be veſted in the Son, becauſe if *tis veſted, he is in by the 
Will, which is a Title antecedent to the Surrender, and ſo his Remainder is out of Dan- 
ger of being deveſted by any ſubſequent Act: But this Remainder was never veſted in the 
Son, for upon the ſealing the Deed of Surrender, the Eſtate of Simon did immediately veſt 
in Sir Simon before his Aſſent, but to be deveſted by the Surrendree's Refuſal to accept 
it, for it was a compleat Surrender at that very Time, and by Conſequence before the 
Son was born ; and then the contingent Remainder could never veſt in him, becauſe the 
particular Eſtate for Life, which his Father had, was gone, and nothing left to ſupport ſuch 
| Remainder ; his Reaſons were, becauſe immediately upon the Execution of Common Law 
Conveyances, the Eſtate is deveſted out of thoſe who make them, and is veſted in thoſe 
to whom they are made, until they diſagree to it, which is never to be ſuppoſed; but an 
Agreement is, becauſe it muſt be preſumed that a Man will aſſent to any thing for his Be- 
nefit ; now a Surrender is a Common Law Conveyance, tis true, an Aſſent is neceſſary to it, 
and fo 'tis to all other Conveyances whatſoever, for they are Contracts, which ſuppoſe 
the Aſſent of all Parties; but an Aſſent to a Surrender is not like a Livery and Seiſin to a 
Feoffment, or an Attornment to a Grant of a Reverſion, or an Entry in Caſes ef Exchange; 
becauſe theſe are all collateral Acts, which by the poſitive Rules of Law are made the 
eſſential Parts of theſe Conveyances ; but an expreſs Aſſent to a Surrender is not a ne- 
ceſſary Act to compleat it, becauſe ſuch an Aſſent is always implied; 'tis true, a Surren- 
der is always pleaded with Aſſent, but tis to be obſerved that *tis in Actions, which are in 
Di ſaſfirmancè of the Surrender; as where an Action of Debt is brought againſt the Leſſee 
for Rent, the Plaintiff ſuppoſes he made no Surrender ; or if he did, that he (the Plain- 
tiff) never agreed to it; now in ſuch Caſe the Leſſee hath no way to avoid the Charge 
but by pleading that he ſurrendered, and that the Plaintiff agreed to it, and ſo is Peto 
and Pemberton's Caſe ; but nothing can be inferred from the Forms of pleading Surren- 
ders, that an Aſſent is abſolutely neceſſary, for admitting that an expreſs Aſſent ſhould be 
neceſſary, yet that Aſſent need not be pleaded, for tis implied in the Word ſurſum reddi- 
dit, becauſe if that was a neceſſary Circumſtance, it could be no Surrender without it; 
tis like pleading Feoffavit without ſetting forth Livery and Seiſin, becauſe it can be no 
Feoffment without it; and for theſe Reaſons a Writ of Error was brought in Parliament, 
_ 8 the Judgment was reverſed. 2 Vent. 198. Thompſon verſus Leach. See Title 
unatick. | | 
20. In a Hire facias againſt the Tertenants, a ſpecial Verdi& was found that Savage 
being ſeiſed in Fee by Leaſe and Releaſe, he conveyed the Lands to Truſtees and their 
Heirs, to the Uſe of himſelf for ninety-nine Years, if he ſo long lived, Remainder to the 
Uſe of the Truſtees, Oc. for twenty-five Years, Remainder to the Heirs Males if his Bo- 
dy, Remainder to his own right Heirs ; adjudged, that the Limitation to the Heirs Males 
cf bis Body is void, becauſe there was no precedent Eſtate of Freehold to ſupport it, and 
0 an 
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an Eſtate for Life ſhall not be implied, for if it ſhould, it muſt be by Implication out of 
the Eſtate limited to the Heirs Males of his Body, which can never. be, becauſe that is a 
new Uſe; whereas a reſulting Uſe by Implication is always out of the old Eſtate; now 
here this new Uſe takes Effect by Tranſmutation of Poſſeſſion out of the Seiſin of the 

ruſtees; and therefore tis not like Fumich and Mitford's Caſe, where the very Owner 


* 


ha 4 $ 


828 A - 
Na * * 0 


of the Land covenanted to ftand ſeiſed to the Heirs of bis Body. 2 Salk. 619. Adams ver- 


{us Savage, See Davis verſus Speed, . 5 
e 
Ok crots Remainders in Wills and Deeds, See Iuplication. (A) 


1. 70 HIS is where the Teſtator deviſeth an Eſtate to two Perſons, and that each ſhall 


A be the other's Heir, but ſuch croſs Remainders are ſeldom or never allowed by In- 


or as for Inſtance, the Father had two Sons and two Houſes ; and he deviſed one 
ouſe to one Son and his Heirs, and the other to his other Son and his Heirs; provided 
if both my ſaid Children depart this Life without Iſſue of their Bodies, then all my ſaid Houſes 
ſhall be to Margery and her Heirs ; the eldeſt Son died without Iſſue, the youngeſt had a 
Daughter; adjudged, that Margery ſhall have the Houſe deviſed to the eldeſt immediate- 
ly upon his Death without Iſſue; for this Proviſo did not make croſs Remainders from 
one of the Sons to the other by Implication, becauſe each Houſe was reſpectively deviſed to 
each Son ſeverally, by expreſs Limitation. 2 Roll. Rep. 281. Gilbert verſus Witty. 2 Cro. 


655. S. C. Executory Deviſe. (A) S. C. Holmes verſus Meynell. S. C. 


2. As croſs Remainders are allowed between 7wo- Perſons, fo they are ſeldom allowed 


amongſt three or more, unleſs it plainly appears by the Will that the Teſtator ſo intended; 


as where he deviſed one Acre to the eldeſt Son and the Heirs Males of his Body, another 
Acre to the ſecond Son in like Manner, and another Acre to the third Son in like Man- 


ner; and #f they all die without Iſſue of their Bodies, or any of their Bodies, lawfully begot- 


ten, Remainder over ; in this Caſe there are croſs Remainders amongſt all three Sons, by 
reaſon of theſe Words, or of any of their Bodies; but if theſe Words had been omitted, 
and the Teſtator had only declared, that if they all happen to die without Iſſue of their Bo- 


dies, this would not have made croſs Remainders, and ſo is the Caſe of Gilbert and Jit-. 


ty. Dyer. 303. | | | | 

_ In a ſpecial Verdict in Ejectment, theſe Points were reſolved, (viz.) Covenant to 
ſtand ſeiſed to the Uſe of T. P. and W. W. and the Heirs of their Bodies, of Part of the 
Land, and that if they die without Iſſue, &c. Remainder over; and of another Part of 
his Land to the Uſe of B. R. S. M. and H. N. and the Heirs of their Bodies, and if they 
die without 1/ue of their Bodies Remainder over; theſe are not croſs Remainders by Impli- 
cation; tis true ſuch Conſtruction hath been in a Vill, but never in a Deed; and as this 
Caſe is, it would not have been ſo conſtrued. in a Mill, becauſe croſs Remainders ſhall not 
ariſe between three, unleſs it appears very plain to be the Intent of the Teſtator ; as where 
one Acre is deviſed to A. another to B. and another to C. and if they die without Iſſue 
of their Bodies, or either f them, Remainder over; there by reaſon of theſe Words, or ei- 
ther of them, there ſhall be croſs Remainders; and in this Caſe the firit Limitation being 
between two, (viz.) T. P. and M. I. there ſhall be no croſs Remainders there, becauſe 
the very next Limitation is between three, and the Intention of the Teſtator ſhall be 
taken to be the ſame in all. 1 Vent. 224. Cole verſus Levingſtone. See Dyer. 330. S. P. See 
Implication. (A) S. P. See Executory Deviſe. (A) per totum. e 


(H) Pleading 
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Remitter. 


6 Pleading of Gꝛants in Reverſion not good. 


1. Grant of a Stewardſhip of a Manor, with a Fee of forty Shillings per. Ann. and 

\ by another, the Grantor reciting the former Grant of this Stewardſhip for Life; 
he granted the Reverſion of the ſaid Office per nomen Reverſionis, &c. after the Death of 
the firſt Grantee, together with the Fee of forty Shillings, with a Clauſe, of Diſtreſs ; 
adjudged that the Grant of this Office per nomen Reverſionis is void, becauſe there can be 


no Reverſion of it ;. for there can be but one Steward who is to execute this Office. Dyer 
219. Sir John Savage's Caſe, 


Vemitter. 


A) 


I. N Aſſiſe, the Caſe was, Tenant in Tail general, before the Statute 2) H. 8. made a 
Feoffment in Fee to the Uſe of himſelf for Life, Remainder to the Uſe of V. R. 
his Heir apparent, and the Heirs Males of his Body; and for want of ſuch Iſſue, to 
the Demandant in Tail, with ſeveral Remainders over, Remainder to the right 

Heirs of the Feoffor, who died before the Statute was made, V. R. his Son entered, and 

died, leaving Iſſue only one Daughter; the Queſtion was, if the Demandant who was Te- 

nant in Tail in Remainder might enter, and that depended on another Queſtion, (v7z.) 
whether V. R. who was the Son and Heir of the Feoffor, and inheritable to the 1d En- 
tail, and likewiſe in Remainder of the new Entazl, and being in Poſſeſſion after the Death 
of his Father, ſhould be remitted or not to the old Entail; and adjudged he ſhould not, 

_ by Conſequence that his Daughter had no Title. Mich. 6. Ed. 6. Dyer 71. Rayner's 

Caſe. i 

2. If Lands deſcend to him who had Right to it before, he ſhall be remitted to his for- 
mer 'Title; as for Inſtance, the Father was Tenant for Life, Remainder to his Son for 

Life, Remainder to the right Heirs of the Body of the Father; he and his Son conveyed 

the Lands to the Uncle in Fee, who died without Iflue, ſo that the Son who was Heir in 


Tail to the Father, was now Heir at Law to the Uncle, and the Fee deſcended on him, 


the Wife of the Uncle brought Dower ; now if the Son was remitted to his former Eſtate, 
then no Dower accrueth to the Wife, becauſe the Eſtate of which ſhe claims Dower is 
gone. 1 Leon. 37. Partridge verſus Partridge. 9 Rep. 136. in Thorouhgood's Caſe. S. P. 

3. Upon Evidence to the Jury it was held, that if there be Tenant in Tail, Remain- 
der in Fee to M. M. and the Tenant in Tail diſcontinueth and takes back an Eſtate in Fee, 
and then deviſeth the Lands to his Wife for Life, Remainder to M. R. for Tears, Remainder 
in Fee to the ſame M. M. and then dies without Iſſue, and his Wife enters and dies; that 


he in Remainder in Fee may enter and avoid the Term for Years to V. R. becauſe he is 


remitted to his firſt Remainder in Fee, but a Remitter avoids a Leaſe for Years without 
Entry. 9 H. 6. 43. Noy 48. Rooke verſus Spratt. 

4. Adjudged, that, where 'Tenant in Tail had Iſſue two Sons, and he made a Feoffment 
to the youngeſt of the Lands in Tail, and died, and then the Son died, leaving his Wife 
with Child, and before it was born, the eldeſt Son entered, and afterwards a Child was 
born, he could not re-enter, becauſe the eldeſt Son was remitted, and in Poſſeſſion of 
his antient Right, before any Perſon was capable to take by Deſcent, or otherwiſe, 
I Aug 31. | | 

5. Upon Evidence to a Jury in B. R. the Caſe was, Tenant in Tail made a Feoffment 
in Fee to the Uſe of himſelf and his Heirs, and afterwards he made a Leaſe of the 
Lands rendring Rent, and died; the Iſſue in Tail accepted the Rent; but adjudged, that 
his Acceptance did not confirm the Leaſe, becauſe made by his Father when he was 'Te- 


_ in Fee, and fo utterly void, and the Iſſue js remitted to the Eſtate-tail by Deſcent, 
Vor 846. 


O 2 6. In 


1 W. Janes 6. In Ejectment the Caſe was, that Husband and Wife were jointly ſeiſed during the 
a 199- _ Covyerture for their Lives, Remainder to V. R. their eldeſt Son in Tail, Remainder to 
| the right Heirs of the Husband; who made a.Feoffment to the Uſe of the ſaid W. R and his 
Wb Wife, and the Heirs of the Body of the ſaid W. R. Remainder to his own right Heirs, 
with Warranty againſt all Men; then he made a Feoffment of the ſame Lands, to the 
4 | Uſe of William his ſecond Son and his Wife, and to the Heirs of the Body of William on 
1 her to be begotten, Remainder to the Heirs of the Body of Milliam; then he levied a 
ur Fine to two Strangers and their Heirs, with Warranty alſo againſt all Perſons; and by the 
Tame Fine took back the Lands to himſelf for one Week, Remainder to the 1275 William 
and bis Wife, and to the Heirs of the Body of the ſaid William, Remainder to his, own right 
Heirs; then the Cogniſor died, and his Wife entered and died, then R. R. the eldeſt Son 
entered, and William and his Wife re-entered ; the Queſtion was, whether this Warranty 
in the Feoffment being a collateral Warranty, and deſcending upon R. R. the eldeſt Son 
of the Feoffor, were totally avoided by the Eutry of his Wife; and alſo if the Remitter 
to the Wife be a Remitter to R. R. in Remainder, and ſo the Warranty diſcharged ; and 
adjudged, that it was not, for the Warranty deſcending, and being attached in the eldeſt 
Son before the Entry of his Mother, although ſhe was not bound by it, yet he in the 
Remainder being bound, that eſtopps the Remitter as to him. Mich. 4 Car. Cro. Car. I45. 
Kendal verſus Fox. See Sprit verſus Bence. 
iLev.49, J. The Husband purchaſed Lands and ſettled them upon himſelf and his Viſe in Tail, 
they had Iſſue two Sons; then the Husband made a Feoffment to the Uſe of himſelf for 
Life, Remainder to his WViſe for Life, Remainder in Fee to his ſecond Son, and died; the 
Wife entered and made a Feoffment to the Iſſue of the ſecond Son; and then the eldeſt Son 
entered for a Forfeiture upon the Statute 11 H. J. cap. 20. and adjudged that it was a For- 
feiture; becauſe the Wife having two Titles, one as Tenant in Tail, and the other as Te- 
nant for Life, by her Entry ſhe is remitted to her Eſtate for Life, and by Conſequence 
the Feoffment made by her is a Forfeiture of her Eſtate, notwithſtanding it was made to 
him who had the Reverſion in Fee: But if Tenant in Tail make a Feoffment to the Uſe 
of himſelf and his Heirs, he ſhall not be remitted, but his Iſſue ſhall. Sid. 63. Tones ver- 


ſus Philpott. 
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Where it ſhall be apportioned, where | Where a Rent-charge ſhall be aſſigned, 
not; and where, and by what Words | and where not; and of a Grant of 


it ſhall paſs. (a)) | Rent for the Life of another. (H) 
What Remedy an Executor hath for Ar- Of Rent- charges for Life, in Tail and in 
rears of Rent on the Statute 32 H. 8. | Fee. (I) 
cap. 37. and where Debt lies for Ar- Rent- charge, out of what it ſhall iſſue, 
rears of Rent- charge, and other Rents, | and where 'tis entire and not to be di- 


and where not, by an Executor. (B) | vided, and where it ſhall be apportion- 
Where it ſhall go to the Executor. (C) ed. (K) 1 
Where it ſhall go to the Heir. (D) Where it muſt be demanded, where not. 


Of the Reddendum and Reſervation of | (L) 
Rent; where tis good, and where not. What paſſeth by a Deviſe of Rent. 


=. (M) 
6er for Non- payment, and of Of Actions of Debt for Rent. (N) 
demanding Rent. (F) Of Pleadings in Debt for Rent. (O) 


Where it ſhall be ſuſpended, or extin- 
guiſhed, and where not. (G) 


(A). 
here it (hall be appoztioned, where not; and where, and by what 
Moꝛds it ſhall paſs, See Reſervation. (I) Poſtea per totum. 


Eſſee for Years of Land rendring Rent, aſſigned his Term in Parcel of the 
Land, and that Aſſignee made another Aſſignment of that Parcel to B. B. ad- 
judged, that the Leſſor might have an Action of Debt againſt the firſt Leſſee 

for the whole Rent, becauſe the Privity of Contract remained between them, 

and that the Rent ſhould not be apportioned, becauſe no Apportionment lieth by the Act 

of the Party, but it may lie by Act in Law. Trin. 24 H. 8. Dyer 4. Rnſoton's Caſe. 2 


Leon. 121. S. C. Antea Execution. (C) 4. S. C. 


2. Leaſe of Lands and of a Hock of Sheep, rendring Rent, all the Sheep died; ad- 
judged, this being by the Act of God, the Rent ſhall be apportioned ; though others 


were of Opinion that the Rent was entire, and iſſuing out of the Land, and not out of 
the Flock of Sheep. Trin. 35 H. 8. Dyer 56. See 5 Rep. Spencer's Caſe, and 2 M. Dyer 


2X x00. and 20 Eliz. Dyer 361. 4 Eliz. Dyer 213. S. P. Poſtea pl. 9. S. P. 

3. Debt for Rent againſt an Executor, incurred upon a Leaſe for Tears after the Death 

77 of the Teſtator ; the Defendant pleaded that the Teſtator was eviffed out of Part of 
the Land in his Life, by one who had a better Title; the Plaintiff at firſt demurred to 

this Plea, but afterwards waved it, and accepted the Rent according to the Apportion- 


= ment, becauſe by the Eviction the Rent was apportioned. / Edw. 6. Dyer 81. 


4. Leaſe for a Parſonage and of Common of Paſture, rendring Rent, the Parſonage 
came to the King by Surrender, who granted it without mentioning the Common; the 


| E Grantee ſhall have-the whole Rent, and it ſhall not be apportioned ; for he had not the 


Common, becauſe the Rent iſſued out of the Parſonage alone. 1 Leon, 331. Knightly 
© verſus Spenſer. f | 5 

5. Leaſe of a Freehold and Copybold for Years, rendring one entire Rent; afterwards 
the Leſſor ſurrendered the Rever/ion of the Copybold to B. G. and his Heirs, and at ano- 
cher Time he granted the Reverſon of the Freehold to the ſame B. G. in Fee; the Leſſee 
for Years attorned to him, againſt whom he brought an Action of Debt for the entire 
Rent; it was inſiſted for the Defendant, that the Rent was iſſuing only out of the Free- 
old, or if it ſhould iſſue out of both, then the Plaintiff muſt have ſeveral Actions, be- 
Fauſe he had the Reverſion of both by ſeveral Conveyances ; but adjudged that the Leaſe 
3 df the Freehold and Copybold being made by the Licenſe of the Lord, with one entire 
Reſervation of the Rent, it was a good Leaſe, and the Rent ſhall iſſue out of the Copy- 


1 bold, 


349. 


Leflee is to take out of both; and therefore one Action is well brought for the whole 


5 Fac. Pallett's Caſe, 


— * . 
5 — 0 a 


hold, as well as out of the Freehold, for it is in Recompenſe of the Profits which the 


Rent, and it ſhall not be apportioned Part out of the Freehold, and Part of the Copy- 
hold. Cro. Eliz. 622. Collins verſus Harding. See Cro. Eliz. 851. Weſt verſus Laſſells. S. P. 
and Cro. Eliz. 111. Ewer verſus Males. S. P. Poſica pl. 11. S. C. | | 

6. Leaſe of three Acres, each of equal Value rendring Rent, afterwards the Leſſor 

ranted the Reverſion of one Acre to another; the Grantee ſhall have the proportionable 

ent; for though *tis one Leaſe, one Reſervation, and one Rent; yet becauſe the Re- 
werfion, to which the Rent was incident, is ſeverable, the Rent ſhall attend upon the Re- 
888 in every Part of it, and ſhall be ſeverable in like Manner. 8 Rep. in Wiatt Wild's 
Cale, Ne | . 

5. The Leſſor being ſeiſed of two Cloſes called Blackacre, made a Leaſe of them ren- 
dring Rent, the Leſſee aſſigned all his Intereſt in one of the Cloſes to B. B. and in the 
other Cloſe to E. I. afterwards the Leſſor deviſed all his Lands called Blackacre, &c. in 
the Tenure of B. B. and died; the Deviſee brought an Action of Debt for the whol: 
Rent, againſt the fir Leſſee; adjudged that it did not lie, for though both the Cloſes 
were called Blackacre, yet the Reverſion only paſſed of that Cloſe which was in the Te- 
nure of E. V, beſides a Rent reſerved upon a Leaſe for Years ſhall not be apportioned 
by the Act of the Party. Godb. 95. Wiſeman verſus Wallenger. 

8. Adjudged, that where there is a Leſſee both of Freehold and Copyhold Lands, 
rendring Rent, and the Copyhold comes to one, and the Freehold to another, the Rent 
ſhall be apportioned. Godb. 139. Harding's Caſe. | 8 

9. A Leaſe was made of Lands and Goods, rendring Rent, the Leſſee was evicted of the 
Lands; and in an Action of Debt brought againſt him for Non-performance of the Co- 
venants in this Leaſe, the Queſtion was, whether upon this Eviction the whole Rent was 
determined and gone, or whether it ſhall be apportioned in Regard of the Goods, and ſo 
the Non-payment of that Portion of the Rent ſhall be a Forfeiture of the Bond; adjudged 7 
that there ſhall be zo Apportionment of the Rent, becauſe the whole iſſues out of the Land. 
Cro. Eliz. 255. Emmot verſus Cole. Antea pl. 2. F. P. | | == 

10. Leſſee for thirty Years made a Leaſe for twenty-eight Years, rendring Rent, and 
afterwards he deviſed this Rent to three Perſons equally, the Rent was Arrear, and one of 
them brought an Action of Debt for his Part ; adjudged that it was well brought, becauſe | 
this Rent is apportionable, and by this Deviſe of the Rent, the Tenant of the Lands is 
chargeable to each Deviſee without Attornment. Cro. Elix. 637, 651. Ardes verſus Watkyns. Rx 
11. The Father being ſeiſed in Fee of a Manor which he held Part in Fee, and the other ; 
Part in Soccage; and being ſeiſed alſo of a Parſonage, demiſed the whole to the Plaintiftf 
for a Term for Years, rendring yearly 77 J. 6s. 8 d. Rent; then he deviſed the Manor to 
his eldeſt Son for Life, Remainder to his youngeſt Son, afterwards the eldeſt Son ſurren- 
dered his Eſtate for Life to his younger Brother, who diſtrained, and in Replevin avowed 
for the Rent of five Parts of the ſaid Manor into fix to be divided, and ſhewed that the 
Parſonage was worth twenty Pounds per. Ann. but did not ſet forth of what yearly Value 
the Manor was; and upon Demurrer to this Declaration it was objected, that the Plaintiff ” 
ought to have ſet forth the. entire Value by the Year of the Whole, as well as of the 
Parſonage; but adjudged that the Rent ſhall be apportioned, without ſetting forth the 
entire yearly Value of the Whole, becauſe the Diviſion of the Manor was made by the 
Statute of Wills, which divides it into three Parts, and gives the Owner Power to deviſe #7 
two Parts thereof, and that the remaining third Part muſt deſcend to the Heir; now here 
the Diviſion was made by Act of Law, (viz.) by the Statute 32 H. 8. Cro. Eliz. 1711. 8 


Ewers verſus Males. Antea pl. 5. | "X wa 

12. The Teſtator being ſeiſed in Fee, made a Leaſe for Years, rendring Rent of forty 'M th; 
Pounds per Aun. then he deviſed two Parts of the ſaid Lands, (being held in Capite) and Ar. 
died, his Heir being under Age, and he being entitled to the other third Part, and being fen. 
in Ward to the Queen, ſhe granted the third Part of the Rent to the Plaintiff during the F 
Minority of the Ward, who brought Debt for three Years Rent; and adjudged that it 
might be apportioned, it being on a real Contract between the Queen and the Plaintiff; 
but-if it had been in the Caſe of a common Perſon, and the 'Tenant had attorned to the 
Grant, the Rent ſhould be apportioned. Cro. Eliz. 851. 3# 

13. In Repleyin, &c, the Caſe was, that the Leſſor made a Leaſe for Years of Land, 
rendring Rent, having a good Title to Part of the Lands demiſed, and a defeaſable Ti- 
tle to the Reſt, and in Replevin he avowed for the whole Rent; the Plaintiff replied, that 
after the Leaſe made, he who had good Title entered upon Part of the Land, and evitic 
him; and upon Demurrer to this Replication, it was adjudged, that the Rent ought to 
be apportioned according to the Land out of which the Plaintiff was evicted, yet the 
Apportionment muſt be made by the Court, which could not be done in this Caſe, be. 
cauſe the Plaintiff had not ſet forth the Value of the Land, which being Matter of Privit! 
ought to be diſcovered by him both to the Leſſor, and in Pleading. 1 Brown). 186. Paſcl 
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14 In Ejectment the Caſe was, the Plaintiff was ſeiſed in Fee of one Acre, and was 

poſſeſſed of another Acre for a Term of twenty-one Years, and made a Leaſe of both 
| theſe Acres to the Defendant for ten Years, rendring Rent; Proviſo that if the Rent be 
behind twenty-eight Days after either of the Days on which it was reſerved to be paid, 


that then the Leſſor and his Heirs might enter; the Leſſor died, the Inheritance of one 


Acre came to his Heir, and the Term for Vears in the other Acre to his Executor, the 

Rent was in Arrear twenty-eight Days, Oc. and the Heir demanded a Portion of the 

Rent according to the Value of his Acre, which not being paid he entered ; the Queſtion 

was, whether the Reverſion being thus divided, the Rent ſhall be in like Manner. appor- 

tioned, it was not adjudged. Tin. 13 Fas. 2. Cro. 390. Hood verſus German. 

15. In Replevin, Cc, the Caſe upon the Pleadings was, that the Archbiſhop of Vork 

made a Leaſe of a Field rendring twenty Pounds per Ann. Rent, (viz.) twenty Shillings- 

for one Acre, twenty Shillings for another Acre, and ſo on a ſeveral Rent for ſeveral 

other Parcels ; Proviſo that, ſede Vacante, the ſaid Rent be paid to the Chapter; adjudged 

that this Proviſo made a Condition, and theſe were ſeveral Rents to which ſeveral Con- 

ditions were annexed by this Proviſo, for the (Viz.) which immediately follows the Re- 

ſervation of the Rent, was placed there on Purpoſe to divide and make ſeveral Rents, 

and by Conſequence the Condition which attends theſe Rents muſt be in like Manner 
ſeveral. Moor 52. In Eyre's Caſe. | : 

16. Leaſe of a Warren which extended into three Vills, rendring Rent; afterwards the 

Leſſor granted the Reverſion of that Part which lay in one of the Vills to /. R. and the 

E Leflee attorned ; adjudged that the Grantee ſhall not have any Part of the Rent, nor the 

> EX Grantor neither, becauſe an entire Contract cannot be apportioned, therefore the Rent 

is determined. Moor 115. | 


s 1). In a ſpecial Verdict in Ejectment the Caſe was thus, I eſſee for Life of a Mill, 
0 made a Leaſe thereof to Binſield for ſeventeen Tears, who in the next Year aſſigned the 
d IR Term to Baringer, and in the Year following Baringer made an under Leaſe to V. B. for 
|. 88 fourteen Nears, rendering yearly three Buſhels of Maſlin, and one Buſhel of Wheat in the 


Name of Rent on every Saturday, and if the ſame, or any Part thereof fhall be unpaid or 


1d 8 2ndelivered by the Space of three Days next after any of the ſaid Feaſts, being lawfully de- 
of manded, then the Leaſe ſhall ceaſe; VJ. B. entered and was poſſeſſed, and Baringer being 
{ſc poſſeſſed of the Reverſion, granted al his Eftate and Intereſt therein to one Rowland, for 
is the Reſidue of the Term of ſeventeen Years; the firſt Queſtion was, whether the Rent 
15. paſſed to Rowland by a Grant to him of all the Eſate and Intereſt of Barenger ; and ad- 
aer judged that it ſhould paſs by the Word E/ate, becauſe the Rent being reſerved upon the 
tiff Leaſe for fourteen Years, is incident to the Reverſion of the ſeyenteen Years ; but if it ſhould 


en- verſion will paſs by that Word, and if ſo, the Rent muſt likewiſe, becauſe tis incident to 
hos the Reverſion. Moor 526. Davy verſus Matthews and Binfied. Aſſigns. (C) 1. S. C. 
the 8 


8. In Debt for Non-payment of Rent upon a Leaſe dated Novemb. 2. rendring Rent 
alue of ten Pounds per Ann. at the Feaſt-Days of St. Thomas, and St. Fohn Baptiſt ; the De- 
tiff fendant demurred to the Declaration, for that it was miſrecited; ſed per Cur, though the 
the Rent was thus reſerved to be paid, yet it being an * entire Rent, the firſt Payment ſhall 
the begin at St. John Baptiſt's Day, becauſe that is the firſt in Time, though not the firſt in 


the Nomination. 2 Rol. Rep. 213. St. John verſus Child. i 

eviſe | 78 | . Hopkins. See Hill verſus 
here | | 5 | | 

771. 19. In Replevin, Oc. the Defendant avowed for Rent, ſetting forth that his Father 


vas ſeiſed of the Lands in Fee, and made a Leaſe thereof for Years, rendring Rent, and 
forty that after his Death the Reverſion deſcended to the Defendant, and ſo he avowed for Rent 
) and Arrear; the Plaintiff replied, that the Father deviſed the Reverſion to another, Ec. the De- 
deing fendant rejoined and maintained his Avowry, and traverſed the Deviſe of the Reverſion, Ec. 

upon which they were at Iſſue; and the Jury found that the Teſtator deviſed two Parts in 
three of the Reverſion, and that the third Part deſcended to the Avowant ; it was in- 
Fitted amongſt other Things for the Plaintiff, that the Jury had found for him, becauſe 
the Defendant had avowed as if the whole Reverſion had deſcended upon him, when it ap- 
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to not paſs by the Word Eſtate, it will paſs by the Word Intereſt; for *tis clear that the Re- 
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178. Ee. who was ſeiſed df a Reverſion in Fee, after the Determination of a Leaſe of thirty Years, 
then in Being, granted a Rentecharge iſſuing out of the Land, the Term for thirty Year | 


tengui ſo - 


ones expired; then he made a Feoffment in Fee of theſe Lands to another, and the Feoffee nad: 
4 Leaſe at Wilh, the Grantee of the Rent-charge died, there being at the Time of bi 
Death Rent Arrcar, and due to him, and his Executor diſtrained for it; the Queſtion 
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31. ng Rent, N a Mojety'of the Lands to one, 
babendum during the Term; and afterwards the Leſſor himſelf brought an Action of 
Debt againft the Aſſignee for a Moiety of the Rem; and adjudged, that he having a Moie- 
ty of #be Land, there was a ſuffieient Pyivity between the Leſſor and him, which made 
him chargeable with the Motery of the Rent. 2 Lev. 281. 1 15 
22. Debt, Ge. ſetting forth that T. was ſeiſed in Fee of the Manor of C and granted 
a Copyhold to E in Fee, Oc. who demiſed it te R. for Years rendring fifty- five Pounds 
r Ann. Rent; that F. died, and the Reverſion deſcended to his Brother, who ſurren- 
dered Part of this Cepyhold to O. P. and Elizabeth his Wife in Tail, Remainder to the 
right Heirs of the Husband, who ſurvived the Wife, and afterwards died, ſo that the 
Plaintiff, whoſe Heir he was, became entitled ; then he avers that the 'Tenements ſo ſur- 
rendered to his Anceſtor, were worth forty-five Pounds per Ann. according to the Propor- 
tion of the yearly Rent of fiſty:five Pounds, reſerved on the Leaſe for the Whole; and ſo he 
brought this Action for 227. 105. for half a Year's Rent juxta Proporticnem, &c. this 
Declaration was drawn by the Lord Chief Juſtice Saunders. Lutw. Abr. 111. 
23. The Leſſor made a Leaſe for ſixteen Years, rendring Rent, the Leſſee aſſigned 
Part of. the Lands for ten Years, rendring no Rent, the Aſſignee afterwards re- aſſigned 
the Reſidue of his Term of ten Years to the firſt Leſſor; the Queſtion was, whether the 
Rent ſhall be apportioned, or ſuſpended ; adjudged that it ſhould be neither, but that the 
Leſſor ſhall have the whole Rent againſt the Leſſee, though he entered into Part by vir- 
tue of the Re-aſſignment to himſelf; for there can be no Apportionment againſt the 
Agreement of the Parties, and there can be no Suſpenſion, or Extinguiſhment, becauſe 


the Leflor did not enter wrongfully. 2 Lev. 143. Hodgſon verſus T hornborongh. 
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What Remedy there is koꝛ Exccutors, 6c. foz Arrears of Rent upon the I 


Statute 32 H.8. cap.z7. and where Debt lies foz Arrears of Nent⸗charge, 
and other Rents, and where not, by them, comps 


. T Common Law, thoſe who were ſeiſed of Reut- Services, Rent-Charges, Rent- 
JN Secks, or Fe- Farm Rents, either in Fee, in Tail, or for Term of Life, and died, 
theſe Rents being in Arrear, their Executors had no Remedy to recover theſe Arrears; 
tis true, the Executor of him who had a Rent during the Liſe of another Perſon, might 
after the Death Ceſtui que Vie, bring an Action of Debt at Common Law for the Arrears 
of ſuch Rent, but he could not diftrain. 5 

This Defe& was remedied by the Statute 32 H. 8. for after that Statute, where a Man 
was ſeiſed of any Rent for his Life, and afterwards died, the Rent being Arrear, bis Ex- 
ecutor had a double Remedy, (viz.) he might have ay Action of Debt, againſt the imme. 
diate Owner of the Lands, at the Time when the Rent was firſt granted ; or he might 
diſtrain upon the Land charged with the Rent, and out of which it was iſſuing, ſo long 
as the ſame was in his Seiſin or Poſſeſſion, or in the Seifin or Poſſeſſion of any other Per- 


o * * ” 


ſon claiming from him. 


who in his Life-time was ſeiſed of a Rent for the Life of another Perſon, (vis.) ſuch Exc- 
cutor might have an Action of Debt again 


Grantor, or of any other Perſon claiming from him. 


2. The firſt reported Caſe upon this Statute was about forty Years afterwards, (viz.) I 
the Leſſor being ſeiſed in Fee, made a Leaſe to V. R. for Life, rendring Rent; and 
afterwards he made a Will, and appointed the Plaintiff to be his Executor, and then died 
ſeiſed of the Reverſion, there being Rent then in Arrear to him by the Tenant for Life, 
ueſtion was, whether that, or an Action ot Y 


and the Executor diſtrained for it; the Qu 


Debt, or either were a proper Remedy or not, becauſe the Statute did not extend to 
ſuch Rents which were incident to the Reverſion, but only to Rents in Groſs, as 
Reut- charges, &. but the Chief Juſtice Dyer was of Opinion, that though theſe Rents 
are not mentioned in the Statute, yet a Rent which is incident to a Reverſion, was with- 


in the Meaning of it. Dyer 375. 


4 


1 


N the Owner of the Land out of which it was 
iſſuing, or a Diſtreſs upon the Land it ſelf, in the ſame Manner as if the Cefni que Vie, 
were living; but doth not ſay ſo long as the Lands ſhall bg in the Sviſin or Poſſeſſion of the 


3. About fix Years afterwards Apdrew Ognell's Caſe happened, which was thus, (viz.) he 3 
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By the laſt Clauſe of this Statute, the like Remedy is given to the Executor of him, 7 
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was, whether the Diſtreſs was lawſul; the Statute ſeems to charge the Grantor who was 
the immediate Owner of che Land at the Time when he made the Grant, and all who 
claim from him - but the Leſſee: at Will did not claim from him, but from the Feoffee ; but 
adjudged, that the Statute ſhall be expounded Jo as to 7 5 a Remedy in Proportion 
to the Miſchief; and no Reaſon can be given why: the 75 eoffee or Grantee ſhall be bound 
and not the ſecond, and ſo in inſinitum; for if the firſt Feoffee or Grantee ſhall be 
bound only. becauſe he claims. from the Grantor of the Rent, then upon his Alienation the 
Remedy given by this Statute is gone, becauſe his Alienee doth not claim from the firſt 
Grantor. 4 Rep. 48. Ognel's Cale. Pofiea (H) 3. 
43. The next is Edriches's Caſe, which happened upon the laſt Clauſe of this Statute, 
(viz.) the Teſtator deviſed a Rent-Charge to B. for the Life of C. and died, then the Heir 
of the Teſtator, and upon whom his Lands deſcended, and out of which this Rent- 
Charge was iſſuing, made a Leaſe thereof to D. for Life, Remainder to E. in Fee; the 
Rent was in Arrear in the Life-time of D. who died, then C. the Ceſtui que vie died, and 
afterwards B. who was the Grantee of the Rent-Charge for the Life of C. deſtroyed E. 
for all the Rent in Arrear in the Life-time of D. it was objected, that the Diſtreſs was 
not lawful, becauſe the Statute enabled the Executors of thoſe who were ſeiſed of Rents 
for their own Lives, to diſtrain on the Perſons in whoſe Time the Arrears incurred, and 
alſo on any other Perſon claiming from them ; but a Reverſioner or Remainder Man 
doth uot claim by or from him who was Owner of the Land at the Time the Grant was 
made; and if he could not diſtrain, he could not have an Action of Debt, becauſe by 
the Statute that was made a proper Remedy againſt the Owner of the Land, who ought to 
have paid the Rent when it firſt became due, and againſt his Executors and Adminiſtra- 
tors, and not againſt him in Remainder ; but adjudged, that by the laſt Clauſe of the 
Statute he in Remainder. is charged, for it gives a Diſtreſs upon the Land, out of which 
the Rent was iſſuing in the ſame Manner, as if the Ceſtui que vis was living; therefore 
he being dead, the Grantee of the Rent = diſtrain, eſpecially ſince the Heir held the 
whole Eſtate chargeable with this Rent, and when he made the Leaſe for Life, Remain- 
der over in Fee, the Whole was ſtill chargeable; and though by the Act of God, (vz.) 
by the Death of the Tenant of Life he was diſabled to diſtrain upon him, yet he ſhall 
diſtrain upon him in Remainder. $5 Rep. 118. Edriches's Caſe. . 

5. A Feme Sole had a Rent-Charge for Life, which was in Arrear, and then ſhe mar- 
ried, and afterwards more Rent was in Arrear, then the Wife died, and the Husband 
brought an Action of Debt againſt the Heir of the Grantor for the whole Arrears; ad- 

judged, that he had no Remedy at Common Law for the Rent due as Adminiſtrator to 
his Wife, and which was in Arrear to her whilſt ſhe was ſole ; but that by the Statute 
32 H. 8. an Action of Debt would lie for the whole. Bendl. Rep. 263. Sharp verſus Pool. 
6. Rent-Charge was granted to Husband and Wife for their Lives, and it being in 
Arrear the Husband died, and there being more Rent in Arrear after his Death, the Wife 
died inteſtate, and her Adminiſtrator brought an Action of Debt for the Whole; and ad- 
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judged, that the Action did lie, for that which was in Arrear in the Life-time of the Hus- 
t band, ſurvived to the Wife. Cro. Eliz. 791. Temple verſus. Temple. Adminiſtration. (C) 
14 SC. E . 5 = | 
= 75 Grant of a Rent-Charge to V. R. the Rent was Arrear, afterwards he who made 

the Grant made likewiſe a Feoffment in Fee to another of the ſame Lands, out of which 
„ fthe Rent was iſſuing; then more Rent was arrear in the Time of the Feoffee, and he 
- = made another Feoffment of the ſame Lands, and more Rent was in Arrear in the Time. 
5 of this ſecond Feoffee, then the Grantee of the Rent-Charge died ; adjudged, that his 
„ Executor may have an Action of Debt againſt each of them, for ſo much Rent as became 
e due to his Teſtator in their reſpective Times. ) Rep. 39. Fifth Reſolution in Lilingſtone's 

5 Caſe. 1 Leon. 302. S. P. . 1 | 
W 8. An Executor brought an Action of Debt for the Arrears of ſeveral Rents in the 
d Life-time of his Teſtator, iſſuing out of Freehold and Copybold Lands held of the Manor 
4 E of L. and of which his Teſtator died ſeiſed ; adjudged, that the Statute 32 H. 8. did 
e, i 


not extend to Rents iſſuing out of Copybold Lands, and that the Action of Debt would 
not lie for the Arrears of Rent ifluing out of the Freehold Lands, unleſs the Executor 


to 4 | had ſhewed an Attornment of the Tenant to the Teſtator. 1 Brounl. 102. Appleton ver- 
as ſius Doiley Tel. 135. S. C. Copyboid. (A) 5. S. C. | 

rs 4 9. Leſſor for Years, rendring Rent to him, Ec. granted the Rent to another, the Leſ- 
ff 


ſee who was to pay the Rent attorned, afterwards the Grantee of the Rent brought an 

Action of Debt againſt the Leſſee for Rent arrear after the Attornment; and upon De- 

murrer it was inſiſted that this Action of Debt would not lie, becauſe there was no Pri- — — 

vity of Eſtate between the Leſſee and the Grantee, the Reverſion being ſtill in the Leſ- Rin verſus 

for ; but per Curiam the Attornment made a Privity. 7. Jones. 1 Goodman verſus Packer. Smith. 
10. In Replevin the Defendant made Cogniſance as Bailiff to R. K. who was Executor 

to Francis Knolls, ſetting forth that the Place where, Oc. was Parcel. of the Manor of : 


Tinſley, of which the Lord Srafford was _ in Fee, who granted a Rent-Charge of 
ſixty 
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TP HE Teſtator ſciſed of Lands in Fee, made a Leaſe thereof rendring Rent, and 
afterwards deviſed the Rent to another; the Executor and not the Heir of the 
Deviſor ſhall have it, becauſe *ris but a Chattel in the Deviſce. Dyer 5. 

2. The Husband poſſeſſed of a Term for twenty Years in the Right of his Wife, 
made a Leaſe for ten Years rendring Rent to him, and to his Executors and Affigns, and 
died within that Term; his Executors ſhall have the Rent and not the Wife; for tis not 
only a ſpecial Reſervation, but the Rent is incident to him who hath the Reverſion after 
the Expiration of ten Years, and that is the Executor of the Husband. Poph. 145. Blax- 
ton verſus Heath, 

4 Leon. 3. There is a Difference where Rent is reſerved to be paid at Michaetmas, or within 
247. S. C. me Weeks after, and where tis reſerved to be paid at Michaelmas, and if it be bebind 
for the Space of thirteen Weeks, that then the Leſſor ſhall re- enter; for in the firſt Caſe 
where tis reſerved in the Di qunctive, the Leſſee bath Election to pay it at either of the 
Days; but nothing is due to the Leſſor till the laſt Day of the thirteen Weeks; and 
therefore if he die before that Day, his Executors ſhall not have the Rent, but his Heir 
as incident to the Reverſion; but if he ſurvive both the Days, then his Executor ſhall have 
tlie Rent, becauſe it was an Intereſt veſted in him before his Death; but in the other 
Caſe where tis reſerved to be paid at Michacimas, and if it be behind or thirteen Weeks, 
that then the Leſſor may re-enter there if he ſurvive Michaelmas, and die before the thir- 
teen Weeks are expired, his Executors ſhall have the Rent, becauſe the Rent was due at 
Michaelmas, and an Intereſt was then veſted in the Leſſor; and the Clauſe that if it be 
behind thirteen Weeks was only a Diſpenſation of his Entry, till that * expired. 
„4 Leon. 4 Rep. 127. Clunn's Caſe. * Glover verſus Archer. Mich. 12 Fac. in B. R. &. P. Smith 
247. 8. C. verſus Baſtard. 31 Eliz. S. P. Dyer 142. Antea Heir. (C) 4. S. P. 
4. Leaſe of Lands to B. G. for ninety-nine Years, "iekding. therefore yearh to thjhe 
Leſſor, his Executors and Affigns twenty ſix Shillings and eight Pence; the Leſſor died, 
his Heir ſhall not have the Rent, becauſe it was not reſerved to bim, but to the Leſ- 
ſor, his Exetutors. and Aſſigns. Hill. 33 Eliz. 36. Wotton verſus E din. 12 Rep. Rich- 
mond verſus Butler. Owen 9. S. C. Heir. (F) 1. S. C 

5. But if a Man make a Leaſe for Years rendring Rent to the Leſſor and his Affgns 
and le die during the Term, the Rent is gone, becauſe his Aſhgnee cannot be nd ro 
tlie Reſervation. bid. 

6. The r of a Manor were uſuall let for * Lives dttording to the Com, &c. 
the Lord granted a Rent dut of the Manor for Life, pro confilio impendendo, and afterwards 
conveyed the. ſaid. Manor to Sir Willtam Clifton in Tail; the Rent was arrear, the Gran- 
tee died, and ſo did the Tenant in Tail, and the Manor deſcended to Sir John Clifton his 

Jon, who granted a Copybold to B. G. and then” the Executors f the Grantte of the Rent di- 
ſtrain d for it upon the Copyholder; it was objected they could not, becauſe his Land did 
not continue in the Seifin' and Poſſeſſion of the Tenunt charged to pay the Rent, as it ought 
T0 do by the Statute 32 H. 8. but adjudged, that the *Copybolder ſhould: hold the Land 
55 Sbarged with the Rent, becauſe he claimed by the Lord; tis true, he likewiſe claims 'by 
abe Ciftom, but that is not any Part of his Title, but only appoints in hat Manner he 
halb hold; therefore, ſince lie claims 55 rbe Lord, the Poſſeffion of his- Copyholder is the 
| 'Poſleſſion of the 123282 oa . was wack more me, h was dhe le in Tail, who 
20 231 6 $5.4 « FE > claimed 
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claimed under the Tenant jn 'Tail, who was 'Tenant of the Demeſnes, out of which the 
Rent iſſues, and who was charged to pay it. 2 Leon. 152. Cordell verſus Cliſton. | 
7. The Teſtator granted a Reui- charge out of bis Lands for forty Tears, &c. with a 
Clauſe in the Deed, that the Grantee and his Heirs might diſtrain for the Rent durin 
the Term; in Replevin, the Defendant as Executor avowed for this Rent; and adjudged 
that he ſhall have it, and diſtrain for it, and not the Heir. Cro. Eliz. 644. Davell verſus 
IVilfon. 3 TT | 
1 A Warren extended into three Vills, and a Leaſe was made of the Whole, reſerving 
Rent yearly, &c. afterwards the Leſſor granted the Reverſion of the Warren in ene of the 
Vills to T. 5. and the Leſſee attorned; it was the better Opinion, that this was a Sum in 
Groſs, and a Debt due to the Leſſor and executed in him, and by Conſequence ſhall go 
to his Executors, and not to the Heir; but if it ſhould be a Rent, then the Reverſion 


would draw it and make it incident to it, and ſo it would go to the Grantee, and be not 
apportioned. 1 And. 26. 0 


(D 
There it Gall go to the Heir. 


I, [ Eaſe for Years, rendring Rent to the Leſſor, his Executors and Aſſigns, during the 
_, Term; adjudged, that though Rent is properly incident to the Reverſion, and 
goes to the Heir, yet it being to be paid to the Leſſor, his Executors or Aſſigns, during the 


Cro. Eliz. 217. 1 And. 261. Richmond verſus Butcher. 
This Caſe is ſince denied to be Law. 2 Lutw. 1365. in Osborn and Sture's Caſe. 


2. A Rent-charge was granted to B. G. and his Heirs during his own Life, and the 
Life of his Wife and Daughter, the Grantee and his Wife died, the Daughter married, 
and her Hus band diſtrained for the Rent arrear ; and adjudged he might, for the Rent 
was not deſcendable to the Heir, it being granted only for Lives; yet the Heir ſhall have 
it in this Caſe, becauſe he was named in the Grant. 2 Cro. 282. Bowles verſus Poor. 
2 Rep.68. S P. 1 


3. The Leſſor being ſeiſed in Fee, made a Leaſe for Vears, rendering Rent quarterly, 


diz. at the Feaſt of the Nativity of our Lord, &c. or within twenty Days after, by even 


Portions ; afterwards he, covenanted to ſtand to the Uſe of himſelf for Life, Remainder 
to the Uſe of his eldeſt Son and his Wife, and the Heirs of their two Bodies, and then 
for a valuable Conſideration, he by Bargain and Sale enrolled, conveyed the'Lands to R. 
Vincent and his Heirs, and died after the Feaſt of the Nativity, but before the End of 
twenty-eight Days following ; the Queſtion was, whether this Rent did belong to the Heir 
of the Leflor, or to the Heir of the new Purchaſer ; and adjudged that it belonged to the 
Heir of the Leſſor. Moor 126. Drowte's Caſe. 

4. By Articles between the Teſtator and Defendant, it was covenanted and granted, that 
the Defendant ſhould have ſuch an Houſe and Lands for fix Years, in Conſideration 
whereof, and that the Teſtator ſhould repair it, the Defendant covenanted and granted for 
himſelf, his Heirs, Executors, Ec. to pay to the Teſtator, his Heirs, Executors, the 
yearly Rent of ninety Pounds; the 'Teſtator died, and his Executor brought an Action 
for the Rent, and it was inſiſted for him, that this was not a Reſervation, for then the 
Rent would go to the Heir, but it was meerly a Covenant to pay a Sum in Groſs, and 
then the Executor ſhould have it ; but adjudged, a 2 of the Rent, and that it 
ſhall follow the Reverſion and go to the Heir, for as the Words Covenant and Grant, that 
the Leſſee ſhall enjoy, c. make a Leaſe on Part of the Leſſor; ſo the ſame Words of 
the Leſſee, that he will pay an yearly Rent, amounts to a Reſervation. Cro. Car. 207. Drake 


verſus Munday. I}. Jones 231. S. C. 


5. The Teſtator being ſeiſed of Tithes during the Liſe of T. P. made a Leaſe thereof 
to the Defendant, rendring Rent; afterwards the Leſſee died, then an Action of Debt 
was brought againſt his Executor for the Rent arrear; and upon Demurrer to the Decla- 
ration it was adjudged, that this was a Rent incident to the Reverſion, and goes to the 


c and not to the Executor who brought this Action. Raym. 18. Tipping verſus 
rover. | | 
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 Husband, o_ it was urged that the Words yielding and paying to the Husband and 


"Ba... . 2 e 
Rent. 
K 
g 1 f * 
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(8) 


and - Reſervation of Rent, where good, and where 
not. See Reſervation per totum. $ 


Of the Reddendum 


1. B Articles of Agreement, the Leſſor demiſed all that his Houſe and Lands in the 

"YI Pariſh of R. in which he had an Eſtate for Life by Copy of Court Roll, &c. to the 
Leſſee for twenty-one Years, if the Leſſor ſhould ſo long live under the yearly Rent of 
thirty ſeven Pounds; and the Leſſee enter d into a Bond to the Leſſor to pay the Rent of 
thirty ſeven Pounds yearly, according to the true Intent of the Articles, &c. an Action of 
Debt was brought upon this Bond, to which the Obligor pleaded all this Matter, and that 
the Obligee had not any Eſtate in the Lands, &c. for his Life ; and upon Demurrer to the 
Plea it was adjudged, that no Rent was reſerved, becauſe the Obligee having no Eſtate 
in the Lands, the Leaſe did never begin, and therefore the Rent could not; but the i 
Chief Fuftice Popham was of Opinion, that by the Obligation the Leſſee was bound ro 
pay the Money, though nothing was demiſed to him, becauſe it was thereby made a $12 MY 
in Groſs, and altered from the Nature of a Rent; but Juſtice Fenner was of a contrary Opi- 
nion. Owen 110. Stroud verſus Willis. Moor 25 S. C. Cro. Eliz. 362. 5. C. 

2. In Replevin, the Defendant made Conuſance as Bailiff to B. G. for Rent, reſerved 
upon a Bargain and Sale enrolled ; it was objected that nothing paſſed by this Sort of 
Conveyance but the Uſe, and therefore a Rent could not be reſerved upon it; but ad- 
judged, that the Reſervation is good, and that the Bargainor ſhall have the Rent by the 
Saving in the Statute of Uſes. Cro. Eliz. 595. Wikes verſus Tilliard. Poſtea Reſervation. 
(E) 3. S. C. Mich. 40 Eliz. Dauly's Caſe. S. 7. 1 

3. Leaſe of Lands for five Years after Michaelmas next, provided that the Leſſee ſhall 
pay therefore yearly at two Feaſts, one hundred and twenty Pounds by equal Portions ; ad- 
judged, this is a Reſervation by Reafon of the Word yearly. Noy 57. Harrington verſus 
Wiſe. Cro. Eliz. 486. S. C. ; : | 
4. Debt for Rent on a Leaſe of three ſeveral Acres for three ſeveral Terms, rendring 
Rent pro Terminis pred. it was objected that the Rent could not iſſue out of all, becauſe 
they were ſeveral Terms ; but adjudged, that it was an entire Leaſe, and that the Rent 
iſſued out of all the Lands, and that if one of the Terms expires, or be otherwiſe deter- 
mined, the Rent ſhall iſſue out of the Reſidue. Mich. 21 Fac. Turner's Caſe. Dalliſon 
Rep. 139. S. P. 1 
: T 5 Husband being poſſeſſed for a Term of one Hundred Vears, he and his Wife 
by Indenture, ſealed only by the Husband, aſſigned their Eſtate in the Leaſe to B. G. 
yielding and paying to him and his Wife, during the ſaid Term, to them and to the Survivor, 
if they ſhould ſo long live, an yearly Rent, &c. with a Clauſe of Re-entry if the Rent was 
arrear, and not paid to him or his Wife, or to the Survivor ; the Husband died, and whe- 
ther the Rent ſhould be paid to his Adminiſtrator, or to the Wife, was the Queſtion ; and 
adjudged, it ſhall be paid to neither ; but that it was determined by the Death of the 


A, wo nw , » © 


Wife, durante Termino prædicto, and to the Survivor of them, ſhould enure as a Reſerva- 
tion to the Husband, and a Grant to the Wife; but adjudged, that if the Sentence had 
concluded with the Words Termino prædicto, it had been a Reſervation during the Term; 
but when it proceeds in theſe Words, To him and to his Wife, and to the Survivor of them, 
if they ſo long live; this is an expreſs Reſervation, and ſhews that it ſhall not be durante 
toto Termino, but only ſo long as the Survivor ſhall live; and the Reſervation to the Wife 
is void, becauſe ſhe is neither a Party in Intereſt or to the Deed; and for that Reaſon 
likewiſe the Word Survivor will not give her any Privilege. Cro. Car. 210. Bland verſus 
Inman. Godbolt 449. S. C. | 

6. The Caſe was, T. R. granted a Rent for Term of Years to two, if they ſhould ſo 
long live, payable at Michaelmas and Lady-Day ; the firſt Payment to be in Manner and 
Form as afterwards expreſſed in the Grant, and not otherwiſe, but never expreſſed when i 
the Payment ſhould commence ; adjudged, it ſhall never commence till the Grantor dot 
expreſs when it ſhall be. V. ones 344. Dickenſon verſus Waterman. 

7. Leaſe for Years, if A. B. C. ſhould ſo long live, rendring an Herict or forty Shillings 
at the Election of the Leſſor, c. ſucceſſive upon the Death of them as named in the Mi 
Leaſe C. died firſt, and afterwards A. died; the Queſtion was, whether any thing 
was due by his Death, it was agreed, that this being a particular Reſervation ought to be 
ſtrictly purſued, which could never be done in this Caſe, becauſe C. died firſt, and by 
the Leaſe, the Rent or Heriot was to be paid ſucceſſive, as named therein. 1 Mod. 217. 


8. In 


8 
1 


— 


Rent. 108 


g. In Debt for Rent, the Plaintiff declared upon a Leaſe made 25 Auguſt 11 Willi. of 
a Meſſuage, Sc. for ſeven Years, to commence from the 24h Day of Fanuary, Reddendum 
quarterly at Michaelmas, St. Thomas and Lady-Day and Midſummer, three Pounds ten Shil- 
lings per Annum 3 the-firſt Payment to be made at Michaelmas next, and aſſigns for Breach 
that fourteen Pounds of the ſaid Rent was in Arrear for one Year, ended 24 December 
mo 13 Willi. and upon Demurrer to this Declaration, it was objected that upon this 
Leaſe there was no Year could be ended on the 24th of December, but on F. T. homas's 

#7, according to the Reddendum, which is very true; becauſe where ſpecial Days are li- 
mited in the Reddendum, the Rent muſt be computed from thoſe Days, and not accord- 
ing to the Habendum; and that the Rent is never computed from the Habendum, but 
here the Reddendum is general, (viz.) yielding and Ying quarterly ſo much; ſo the Plain- 
riff had Leave to diſcontinue, Oc. 1 Salk. 141. Tomkins verſus Vivian. 


(F) 


Ok Re-entry ſoz Non-payment, and of Demanding, See Litera (L) 
per totum. | 


ſee on Demand ; this Leaſe was afterwards aſſigned to B. G. who was attainted of Felo- 
ny, and the Prebend given to the King by Act of Parliament; adjudged, that he might 
re-enter upon Non-payment of Rent, and that without any Demand. Bendlos 29. 

2. Leaſe for Years of an Houle, Ec. rendring Rent at Lady-Day and Michaelmas, with 


3. Tenant for Life levied a Fine ſur Cogniſance de droit to him in Reverſion, and de- 
clared the Uſes to the Cogniſee and his Heirs, upon Condition that he ſhould pay to the 
Tenant for Life yearly, during his Life, four Pounds per Annum; and upon Default of Pay- 
ment that it ſhould be to the Uſe of the Cogniſor during his Life, this four Pounds being 
neither paid or demanded the Cogniſor entered ; adjudged, that this was a Breach of the 
Condition without any Demand of the Rent, for tis not properly a Rent iſſuing out of 
the Land, but a Sum in Groſs, and the Cogniſee is bound to find out the Cogniſor to 
pay it. Cro. Elix. 688. Smith verſus Narren. 

4. Leaſe of an Houſe, rendring Rent at Michaelmas and Lady-Day, with a Clauſe of 

Re-entry, if the ſame was not paid twenty-one Days after either of the ſaid Feaſt-Days, 

being lawfully demanded at the Houſe, Ec. the Rent being arrear, the Plaintiff brought 

an Action of Debt for Rent due at Lady-Day, &c. and in his Declaration ſet for th, that 

he came to the Houſe on the laſt Day of the one and twenty Days, a an Hour before Sun 
ſet, and ſtaid there till it was down, demanding the Rent, Ec. the Defendant pleaded that 

he was ready at the Time and Place, Ec. to pay the Rent, and traverſed that the Plain- 

tiff came thither half an Hour before Sun ſet ; upon which they ware at Iſſue, and the Ju- 

ry found that he came thither a quarter of an Hour, and not half an Hour before Sun-ſet, 

and that he demanded half a Year's Rent then due, whereas it was due on Lady-Day be- 
fore; adjudged, that this Traverſe was taken upon an immaterial Point, for if there was 
Time enough before Sun-ſet to pay the Money, tis not material whether it was half an 
Hour or a Quarter of an Hour before that Time; adjudged likewiſe that the Verdict did 
not anſwer the Declaration, becauſe the Jury did not find that the Plaintiff demanded 
the Rent due at Lady-Day ; but that one and twenty Days after he demanded half a Vear's 
Rent then due, when it was due on Lady-Day before. 1 And. 252. Fabian verſus Racw- 
Rone. Antea pl. 2. S. C. 

5. A Rent-Charge of twenty Pounds per Annum was granted to B. G. in Fee, payable 
at Lady-Day and Michaelmas, with a Clauſe of Diſtreſs ; in which the Grantor covenanted 
to levy a Fine, and that the Cogniſees ſhould ſtand ſeiſed to theſe Uſes, (viz.) if tlie 
Rent of twenty Pounds ſhould be unpaid, and no ſufficient Diſtreſs could be raken; then the 
Grantee and his Heirs might enter and receive the Rents till all the Arrears were paid, 
the Rent was due for half a Tear, and demanded, but not paid; then the Pine was levied 
to the ſaid Uſes, and afterwards the Grantee entered, and diſtrained for the half Year's 
Rent; adjudged, that this was not a Condition, but a Limitation of the Uſes, according; 
to the Intent of the Parties; and though it was ſaid, if the Rert of twenty Pornds ſhall be 
arrear, Sc. yet the Non- payment of ten Pounds for half a Year ſhall be a {ſufficient Cauſe 
of Entry; and though the Uſes were raiſed by the Fine, and therefore could not extend 


to 


1. J Eaſe of a Prebend, rendring Rent to the Prebendary and his Succeſſors, &c. with a 2 Roll. 
Clauſe of Re- entry for him or them, if the Rent arrear was not paid by the Leſ- Rep. 12 


Cro.Eliz . 


S. Go 
a Condition of Re-entry, if the ſame be behind, Ec. for the Space of ten Days; and 35, . 


the Leſſor demanded it on the * toth Day, a Quarter of an Hour before Sun- ſet, and Leon. 
continued there till the Sun was ſet ; adjudged, that if the juſt Sum is not demanded, or 179- . 
if he doth not ſhew the certain Rent and when due, the Demand is void. 1 Leon. 305. Woo 


ef. Chi- 
Fabian verſ. Windſor. 1 And. 252. S. C. by the Name of Fabian verſ. Rawſtone. Poſtea pl. 4. S. C. _ I r 
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to any Rent Which was due before; yet the Fine being but a common Aſſurance, muſt _ 
be guided by the Indenture precedent, which was long before any Rent was due; and 
for theſe Reaſons the Court held the Entry lawful. 2 Cro. 510. Havergill verſus Hare. 
3 AEST, Bot” 75 KW, Is 72, 03 INES I, PL OLE 2 NESS. WO gs; - 
6. Leſſee for Years, rendring Rent at Michaelmas and Lady-Day, with a Clauſe of Re- 
entry, was diſſeiſed, and the Piſſeiſor continued in Poſſeſſion till the Day of Payment, 
then the Leſſor demanded the Rent, and the Leflee refuſed Payment; adjudged that the 
Leſſor might either enter or diſtrain ; for the Lands leaſed ſhall be ſubje& to thoſe law- 
ful Remedies, which the Leſſor had provided for the Recovery of his Rent, in-Whoſe 
Hands ſoever it comes, and the Act of a Stranger ſhall not deprive him of that Advan- 
tage of a Condition which is annexed to the Eſtate of the Leſſee. 2 Cro. 201. Hampbry 
verſus Damion. | . . 

J. Leaſe for Years reſerving Rent, and a Bond for Performance of Covenants ; the 
Rent was in Arrear, and in an Action of Debt on the Bond, the Breach aſigned was, 
that the Rent due on ſuch a Day was not paid; the Defendant pleaded that it was not 
demanded ; and adjudged a good Plea, but tis otherwiſe where there is a ſpecial Cove- 
nant in the Leaſe for the Payment of the Rent; for in ſuch Caſe, if an Action of Debt 
is brought on the Bond, the Obligor muſt plead a Tender ſpecially. Moor 636. Speckett 
verſus Shore. Cro. Eliz. 828. See Raym. 22. | | 8 

8. The Condition of Re-entry was, upon non Payment of Rent within a Month after 
every Quarter-Day, upon Demand, and that was made ſwenty-eigbt Days after the 

uarter-Day on which it was reſerved to be paid, and ſo not a full Calender Month ; but 
this was held well enough, it being a Condition for Re-entry, the Rent not being paid; 
but in other Caſes the Month ſhall be computed not by twenty-eight Days, but by the 
Calender Month, as the fix Months to collate to a Benefice, E9c. 2 Cro. 166 

9. Grant of a Rent out of certain Lands, 20 be paid at an Houſe which was not on the 
Lands ont of which the Rent was iſſuing, and that if it ſhould be behind on the Days on 
which it was reſerved to be paid, that then it being lawfully demanded, the Grantee might 
diſtrain, c. the Rent was in Arrear, the Grantee diſtrained, but did not demand the 
Rent at the Houſe; and in Replevin brought, it was adjudged that he ought to demand 
the Rent at the Houſe, becauſe it was Parcel of the Contract; and therefore the Grantee 
ought to have made an actual Demand of it, before he could be entitled to diſtrain, for 
in this Caſe the Diſtreſs is not a ſufficient Demand. 3 Car. Rot. 2865. Berriman 


verſus Bowder. Hut. 23. | 


- 


| 4 
8 3 5 | 
Where it ſhall be ſuſpe:;ded, o2 extinguiched, where not, See Exzinguilh- RM « 
| | | ment. per totum. | = 
1. T Eſſee for Life, afterwards the Leſſor made a Leaſe of the ſame Lands for Years, 

JL rendring Rent, but to commence after the Death of the Leſſee for Life, who grant- 
ed his Eſtate for Life to the Leſſor, and then he, during the Life of the Leſſee for Life, 4 
ſu fred a common Recovery; the Leſſee {* Life died, and the Recoverers diſtrained, and 
avowed for Rent arrear; adjudged, that by this Recovery the Rent was not extinguiſhed, 
becauſe it was not in Eſſe at that Time, for it was not to be paid till after the Death of the 9 
Leſſee for Life, who was alive when the Recovery was ſuffered ; but though. the Rent 
was not extinguiſhed, yet the Recoverers cannot avow for it within the Statute ) H. 8. MW th 
cap. 4. which gives them Power to avow for Rent, as thoſe might againſt whom the Common Si 
Recovery was had; and he againſt whom that was had, could not avow in this Caſe, for- ⁶ 
the Reaſon before mentioned, (viz.) becauſe the Rent was not at that Time in Being. 
Dyer 31. 2 | | a 

_— Leaſe for a Houſe rendring Rent; afterwards the Leſſor entered on the Leſſee, and * 
made a Feoffment to a Stranger, the Leſſee re-entered, the Feoffee died, and his Heir F the 
brought the Action of Debt againſt. the Leſſee for the whole Rent; adjudged that the no 
Rent was e by the Feoffment, becauſe it was incident to the Reverſion, and the 
though it was {ſuſpended for a Time, yet it was revived by the Re-entery of the Leſſee. Re 
4 Eliz. Dyer 213. „„ 3 1 Ca 

3. King Ed. 6. granted the Manor of D. to his Siſter Mary ſo long as ſhe ſhould continit 1 4 


unmarried ; afterwards ſhe granted a. Rent out of it; the King died, and the Reverſion by 
that Means deſcended to her, and then ſhe married King Philip; it was a Queſtion whe- 
ther ſhe might not avoid the Rent-charge, but held that ſhe could not. 4 M. Dyer 141. 


I Inst. 300, 301. 
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3 | for the three Shillings; 
33. Bucknal's Caſe. 
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4. 
that 


Queſtion whether 


Heirs, with a Clauſe of Diſtreſs, and a Re-entry of Non-payment ; and by another Deed 18. Dyer. 


ce. | | | | 
”" Leſſee for ninety-nine Years of two Houſes, Sc. deviſed them to his Wife for a/l 
the Term, if ſhe ſo long lived unmarried, and after the Death to V. R. and that if his Wiſe 
ſhall marry, then ſhe ſhall have one Houſe and twenty Pounds per Annum, and not his 
other, but that V R. ſhall have the other Houſe ; and he made her Executrix, and died; 
the Widow entered claiming by the Will, and afterwards ſhe married; V. R. enters into 
the other Houſe, and the Wife died ; adjudged, that becauſe the Wife took the whole 
Term as Executrix, ſhe could not have the Rent of twenty Pounds per Aunum out of it, 
becauſe it was extinguiſhed by the Unity of Poſſeſſion. Trin. 12 Fac. Bridgm. 54. Gouge 
verſus Heyward. Ys 

8. In Debt for Rent the Caſe was, the Leſſor made a Leaſe of an Houſe and Lands 
and Woods, excepting all Trees not being lopt, rendring Rent, and afterwards he cut 


down the Trees which had been lopt before; the Queſtion was, whether by ſo doing the 


Rent was ſuſpended ; and adjudged that it was not, becauſe the Rent did not iſſue out of 


the Trees, and the Leſſee had no Property in them. 2 Roll. Rep. 398. Farby verſus 
Clerke. „ 3 


(H) 


Where a Rent Charge ſhall be aſſigned, and where not ; and ok Grants 
of Rent foz the Life ok another. See Aunnity (A) per totum. 


1. IF a Rent-Charge be granted for Life, with a Proviſo that it ſhall not extend to 

4 charge the Perſon of the Gramor by a Writ of Annuity ; yet after the Death of 
the Grantee, his Executors may have an Action of Debt for the Arrears? Dyer 227. 
Sir Giles Capell's Caſe. 6 Rep. 40. In Sir Anthrny Mildmay's Caſe. 

2. A Rent-Charge of what Nature ſoever it be is grantable over. Green's Caſe. 

3. Where the Lord gains a Rent of the 'Tenant by Encroachment, in ſuch Caſe, upon 
a Diſtreſs taken for it, the Tenant could not help himſelf in Replevin before the Statute 
32 H. 8. cap. 3. becauſe he could not traverſe the Tenure, but was compelled to bring 
the Writ ne injuſt Vexes againſt the Lord, which was in Nature of a Prohibition to him 
not to diſtrain for other Services than of Right he ought, and there he might traverſe 
the Tenure ; but ſince that Statute the Lord in his Avowry muſt alledge a Seiſin of the 
= for forty Years paſt. 4 Rep. 8. Bevills Caſe. See 10 Rep. 88. Dr. Leyfield's 

aſe. | 

4. Where the Tenant holdeth by the Payment of two Shillings Rent, but hath often 
Paid three Shillings by the Encroachment of the Lord, and he diſtraineth and avoweth 
now ſince the Statute 32 H. 8. he may traverſe the Seiſin. 9 Rep. 


'5. A Rent was g 
Grantee of the Rent died Inteſta 


the Rent, and the Plaintiff brought an Action of Trover and Converſion for SC 
_ | diſtrained ; ** * 


granted to L. R. his Executors and Aſſigns for the Life of V. R. the Cro. Eliz. 
te, living V. R. and his Adminiſtrator diſtrained for 901. S. C. 
the Cartle Yely. 9. 
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ERent-Charge a 
diſtrained; the Defendant pleaded all the Matter as aforeſaid, and upon a Demurrer to 
the Plea, the Plaintiff, had judgment, becauſe the Adminiſtrator was not a ſpecial Occupant 

of this Rent, but it was determined by the Death of the Grantee; tis true, he might 
have granted or aſſigned it to another in his Life- time, which not being done, tis now 
gone by his Death; but if it had been originally granted to him and 55is Heirs inſtead of 
Executors, &c. there after his Death, his Heir would have been a ſpecial Occupant. Jſoor 
664. Salter verſus Boteler. WA 0 c HE T6 SHE» + 08rw-7; 


Of Rent-Charge foz Life, entailed and in Fee, 


1. TPEnant for Life granted a Rent-Charge out of the Lands, and he in Reverffon 
anted another Rent-Charge, and afterwards 'Tenant for Life ſurrendered'; ad- 
judged, that he in Reverſion ſhall hold the Lands charged with two Rents, and as to one 
he ſhall be Tenant in Fee-ſimple, and as to the other Tenant for Life. Paſch. 28 H. 8. 
D er IO. | r = TH IS 585 f | ; 2 
oY The Grantee of a Rent-Charge in Fee or for Life (after *tis arrear) grants over the 
Rent-Charge to another'; the Tenant of the Lands attorns, and then he who made the 
Grant over dies; his Executors ſhall not have Debt at Common Law for the Rent arrear; 
but *tis utterly loſt, becauſe by the Grant over it was not due to the Teſtator at the Time 
of bis Death, but now a Diſtreſs is given by the Statute 32 H. 8. c. 37. 4 Rep. 49. In Og- 
nels Caſe. Antea (B) 3. 1 5 | | 
3. Tenant in Tail of a Rent-Charge agreed with the Tenant of the Land to extin- 
guiſh it, and in order thereunto levied a Fine ſur Cogni/ſance de droit come ceo, &c. now 
though the Rent it ſelf was not expreſſed in the Writ of Covenant or Fine, yet it was 
adjudged that it ſhall bar the Iſſue in Tail, and that it ſhall work by way of Releaſe ; 
for Fines are good of 'Things which are not literally contained therein, and here the Rent 
may paſs by the Word Hereditament. Winch 121. Hilliard verſus Saunders. cos 
4. Tenant for Life, and he in Remainder in Tail joined in making a Grant of a 
Rent-Charge in Fre out of the Lands, and afterwards they levied a Fine, Sc. adjudged, 
that the Eſtate of the Grantee which was before determinable, was now made abſolute by 
the Fine. Vinch 109. Holbeach verſus Samborn. Cro. Car. 13. F. C. on 
5. One Coparcener granted a Rent out of his Land to two other Coparceners, to make 
the Partition equal; now though this Grant was joint to both, yet the Rent ſhall be of 
the Quality of the Land, and therefore they ſhall have it in Coparcenery, and not joint- * 
ly ; ſo if two Coparceners make a Feoffment in Fee, rendring Rent to them and their 
Heirs, each of their Heirs ſhall inherit, becauſe the Right in the Land was ſevered: 
5 Rep. 7. In Juſtice Windbam's Caſe. 
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(K) 


Of a Rent-Charge, out of what it ſhall iſſue, and where tis entire, 1 
and not to be divided; and where it ſhail be appoꝛtioned. YN 


I. Biſhop after the Statute 1 Eliz. made a Leaſe of a Fair rendring Rent; adjudged, 

mY A that his Succeſſor might avoid it, becauſe a Fair is but a Franchiſe, out of which 

a Rent cannot be reſerved. 5 Rep. 3. Fewell's Caſe. e = 

2. A Grant of a Rent out of an Hundred is void, for the Rent cannot iſſue out of it; 

neither doth an Aſſiſe lie for it, for it cannot be put in View. Cro. Eliz. Cleer verſus 

Corbet. 5 Rep. 4. Lord Mountjoye's Caſe. FS. P. . e IJ 

1 And, 3. The Leſſor being ſeiſed of ſeveral Houſes, made a Leaſe of them for Years, ren- 
173. dring the yearly Rent of 5 J. 10s. at four Feaſts, (viz.) for ſuch an Houſe 3 J. 10 5. for 


__ another 20 J. and fo ſeveral other Rents, for other Houſes being the Reſidue of the 5! 


; Leon. 105. with a Clauſe of Re-entry, if the ſaid 5 J. 10 5. or any Part of it be behind, . 

124. reſolved, that this is but one entire Leaſe and: Rent conſiſting of ſeveral Unities, for 

there is but one Demiſe, one Leſſee, one Beginning of the Leaſe, one Term and one 
Determination thereof, and one Reſervation of the Rent in groſs; and the, (viz.) ſhall 

make no Severance of either, but ſhall rather be a ſeveral Declaration of the ſeveral Va- 

lues of the Houſes. 5 Rep. 54. Knight's Caſe. 1 Aud. 173 N By 'the Name of Knight ver- 3 

ſus Beech. 5 1 1 5 5 

4. A Grant of a Rent-Charge out of three Manors in the County of Kent, aut ali 

An the ſame County to the ſaid Manors, or either of them belonging, the Grantor being 

ieiſed of other Lands in that County, but not belonging to either of thoſe Manors ; 0 3 

NY N - | judge 
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den that the Words aut alibi did not extend to thoſe Lands, ſo as to enlarge the 
Brant, and to make the Rent iſſuing out of them, but only to enlarge the Places into 


which the Manors did extend. 6 Rep. 39. Finch's Caſe. | | 
5. The Difference between a Rent-Charge and a Rent-Seck is, that there is a Clauſe 

of Diſtreſs annexed to one, and no ſuch Clauſe to the other, and therefore the one is a 

Charge on the Land; but the Grantee hath no Remedy for the other, but to charge the 

Perſon of the Grantor in a Writ of Annuity, and in ſuch Caſe he muſt have Seiſin of” the 
Rent, and it muſt be created by Grant, and not by Deviſe; as for Inſtance, a Deviſe of 
Rent for Life out of a Manor, and afterwards the Teſtator deviſed the Manor for a Term 

of Years, the Termor entered and paid the Rent ; adjudged, that this Payment gave 

him no Seiſin of the Rent, ſo as to entitle him to bring an Aſſiſe, becauſe of the Weak- 
neſs of his Eſtate for Years, for he who had no Seiſin himſelf, could not give it to ano- 

ther ; therefore the firſt Payment which giveth Lite to this Rent-Seck, ought to be made 

by the Tenant of the Freehold, who ought likewiſe to attorn, otherwiſe he cannot have 

an Aſſiſe; and he cannot charge the Perſon of the Teſtator by a Writ of Annuity, as 

he might have done if the Rent had been created by Grant. 6 Rep. 56. Bredimam's 

Caſe. | | 97 | ES. 

6. One ſeiſed of Black Acre in Fee, and of White Acre for a Term of Tears, grants a 
Rent-Charge to G. B. for Life, with a Clauſe of Diftreſs in both Acres, and the Grantee 
diſtrained in White Acre alone, and good ; for by this Grant White Acre is charged with 
the Diſtreſs during the Life of the Grantee, and yet all the Rent iſſued out of Black 
Acre; for it cannot iſſue out of White Acre as an Eſtate of Freehold, becauſe the Gran- 
tor had only an Eſtate for Years in that Acre, nor as a Freehold out of Black Acre, and 
a Chattel out of White Acre, becauſe the Rent is entire, and ſhall not be conſtrued to 
be two Rents, contrary to the Intent of the Parties ; ſo if a Rent be granted out of 
three Acres with a Clauſe of Diſtreſs in one of theſe Acres, tis a Rent-Seck for all; and 
yet the Grantee may diſtrain in the third Acre; and fo 'tis if a Rent be granted to two 
with a Clauſe of Diſtreſs to one; but if a Rent be granted i Fee with a Clauſe of Di- 
fireſs only for the Life of the Grantee, there *tis a Rent-Charge for his Life, and after his 
Death his Heirs ſhall have it as a Rert-Seck ; but if the Clauſe of Diſtreſs be for Years, 
then *tis a Rent-Seck as well during his Life as afterwards, becauſe the Freehold is Seck. 
7 Rep. 23. Britt's Caſe. Poſtea Repugnaut. (A) 6. S. C. ; 

7. If a Man grant a Rent in ſuch a Manor percipiend” in an hundred Acres, Parcel of 
the ſame Manor, with a Clauſe of Diſtreſs in the one hundred Acres, the Rent ſhall iſ- 
ſue out of thoſe Acres only ; for the general Words in the firſt Part of the Grant ſhall 
be conſtrued by the ſpecial Words in the laſt Part. 8 Rep. 159. In Altbam's Caſe. 

8. Leſſee of two Acres rendring Rent, granted all his Eſtate in one of the Acres to 
B. G. which Eſtate was confirmed by the Leſſor ; adjudged, that the entire Rent was 
gone in all the other Acres, for the Contract being entire and by, his own Act there can- 
not be an Apportionment of Part, and an Extinguiſhment of the other Part. Ocver 10. 
Goddard's Caſe. ” is 

9. A Grant of Charge to G. B. for Life, with a Clauſe of Diſtreſs, then the Gran- 
tor made a Leaſe of the Lands to V. S. for Years, and aftewards granted the Reverſion 
to R. L. for Life; the Rent was in arrear, B. G. died, the Term for Years expired, and 
the Executors of B. G. diſtrained for the Rent, Arrears of Rent due in his Life-time; 
and adjudged, that the Diſtreſs was well taken upon the Statute 32 H. 8. cap. 37. becauſe 
the Rent did not ifſue out of the Term, but out of the Freehold. Owen 117. Lambert 
verſus Auſten. 9 2 | 

10. The Grantor being ſeiſed of the Lands in Fee, granted a Rent-Charge to B. G. 
and his Heirs, iſſuing out of the Lands, and afterwards he aliened them to ZE. B. and his 
Heirs, in Replevin, the Grantee of the Rent avowed the Taking, Ec. for Rent in arrear; 
the Alienee replied, that nothing paſſed by the Grant, which is very true, becauſe the Rent 
was not then in Being ; for it was created by the Grant, and in Propriety of Speech a 
Thing cannot paſs which is not in Being ; but yet the Plea was adjudged to be ill, becauſe 
no Iſſue could be joined upon it; therefore he ought to have pleaded that the Grantor did 
not grant, Ec. by the Deed. 2 Leon. 13. Steward's Caſe. | | 

11. Leſſee for ninety-nine Years, if A. and B. ſo long lived, granted a Rent out of the 
Lands to L. E. his Executors, Ec. for the Reſidue of the Term, to be paid at the Houſe 
of H. in L. and if it was behind twenty-eight Days, being demanded ar the aid Houſe, 


3 tben the Grantee ſhould pay twenty Shillings every Day nomine pzne ; and if behind for 


ſix Months after Demand, then to deſtrain for both the Rent and the nomine pang ; ad- 
judged, that this was a Rent-Charge, and that a Diſtreſs was incident to it, and that 
the Grantor might deſtrain without a Demand. Hutton 114. Lamb verſus Mes. 

12. The Father having three Sons, deviſed his Lands to his Wife for Life, then to his 
eldeſt Son and his Heirs, and that if the youngeſt lived till the Lands came to the eldeſt 
Son, then he deviſed that the eldeſt Son (but did not ſay his Heirs or Iſſue) ſhould pay 
ten Pounds every Year to the youngeſt Son during his Life; the Wife died, the Lands 


came 


1 1 1 * ye 4 


wy” . . 
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3 came to the eldeſt Son, and he paid this yearly Rent of ten Pounds to the youngeſt Son, 
= and died; adjudged, that the Heir at Law of the eldeſt Son ſhall. continue to pay the 
Rent, d 'a Rent-Seck, and a Charge upon the Lands in the Poſſeſſion, either of 
the Heirs or Aſſigns of the eldeſt Son. Moor 921. Andrews verſus Sheffeild. 5h 

13. In an ARE: of Rent- Seck granted by B. G. to his Son, iſſuing out of ſuch an Houſe 


| in R. and payable at the Houſe of the Grantee. at N. and that the Grantor gave fix Pence 
= in the Name of Seiſin; the Jury found all this Matter, and that the Rent was demand. 
Nt ed, Gc. at the Houſe, out of which it was iſſuing on ſuch a Day, and that no Body was 
=. there to pay it; adjudged, that the Demand was good, and that the Non-payment is a 
4 N and that the Gift of ſix Pence was a good Seiſin. Cro. Car. 365. Smith verſus 
Wl mith, 5 | 5 | | 
9 jones. 14. A Rept-Charge of 14 J. per Annum was granted out of Land, Habendum I 1. per 
Wl 207, Annitm for thirty-cight Years, if B. G. ſo long lived, and the other ) J. per Aunum for 
1 thirty- eight Years, to commence after the Death of B. G. with a Clauſe of Diſtreſs, if 
1 the ſaid 14 J. per Annum be behind; it was objected, that the Grant being for 14 J. and 
1 the Diſtreſs limited for the 14 J. if behind, therefore the Rent ſhould be but one and en- 
Wil tire; but adjudged, that theſe were ſeveral Rents, becauſe they had ſeveral Commence. 
"Ti ments, and were to determine ſeverally; therefore the Clauſe of Diſtreſs ſhall be taken 
Wh diſtributively. Cro. Car. 109, 154. Bear verſus Woodley. ng 
Mi Hutt 96, 15. In Replevin, c. the Caſe was, the Father was Tenant for Life, Remainder in 
1 Winch. Tail to his Son and Heir apparent, Remainder to the right Heirs of the Father ; they 
Fl 10% SG goth join in a Deed, by which the Father granted, and-the Son (being then under Age) 
1 confirmed to the Avowant a Rent-Charge of 10 J. per Aunum out of the Lands, payable 
1 half yearly, with a Clauſe of Diſtreſs, and a nomine pænæ of 20 s. per Month after it 
1 became due, and was not paid; then the Father and Son join in a Fine to the Uſe of the 
1 Father and his Heirs; afterwards the Father made a Feoffment to the Plaintiff, the Son ha- 
10 ving Iſſue living, and then the Defendant diſtrained on the Lands of the Feoffee for 20 5. 
1 Parcel of 5 J. which was Part of 50 J. of the nomine pænæ, due at Michaclmas, &c. and 
WH avowed for the ſame ; the Plaintiff in Bar to his Avowry ſet forch the Nonage of the 
we Son, who confirmed the Grant of the Rent-Charge, and then pleaded the Feoffment, made 
* to him by the Father, who firſt granted the Rent; and the Queſtion was, whether the 
1 Lands of the Feoffee ſhould be chargeable by the Grant, becauſe it was made by Tenant 
10 for Life, and confirmed by an Infant; but adjudged, that the Tenant for Life having 
1 alſo a Remainder a Fee, that in ſuch Caſe the Rent ſhall iſſue out of both his Eſtates; 
il and though the Grant was void as to the Son, who was next in Remainder in Tail; yet 
1 becauſe his Eſtate-Tail was barred by the Fine, and the Limitation was to the Uſe of the 
1 Father and his Heirs, who firſt granted the Rent; therefore that Grant ſhould be good, 
10 and the Avowant ſhall have a Title to the Rent. Cro. Car. 73. Holt verſus Sambach. Antea 
0 Avowry. (C) 6. S. C. ö | 
1 Where it muſt be demanded, where not. See Litera. (F) per totum. Re- 
| ſervation. (D) per totum. 
7" 1. IN Replevin, Sc. the Caſe was, Leaſe for Years, rendring Rent at the four moſt 
— uſual Feaſts, with a Clauſe of Re-entry, if the ſame ſhould be behind for a Month, 
"vl being lawfully demanded ; now in this Caſe the Rent being not made payable at any cer- 
1 tain Place, the Defendant pleaded, that the Rent being due for a 1 of Vear at 
Wit Chrifimas, and not being paid within one Month afterwards, he the ſaid Defendant de- 
Ul! manded it on ſuch a Day u a Highway in a Wood, &c. and it not being then paid, he 
l. deſtrained the Cattle, Ec. the Plaintiff replied, that he came to the Wood on that very 
i Day, a Quarter of an Hour before Sun ſet, and ſtaid there till the Sun was down, and 
| was there ready to pay the Rent, and traverſed the Demand ; the Queſtion was, whether 
1 the Demand ſhould be traverſed on the Readineſs to pay the Rent; and adjudged, that the 
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Demand ſhould be traverſed. Dyer 329. Kirby verſus Green. F. C. | 


230. paid the Rent before the Day on which it was reſerved to be paid, and on that Tay the 
24nd. 69. Leſſor demanded it again, and no Body there to pay it, he entered; adjudged, that 
Payment of the Money before the Day, &c. is no Payment of the Rent, but of a Sum 

in Groſs ; adjudged likewiſe, that where Rent is reſerved to be paid at Michaelmas-Day, 

between the Hours of One and Five in the Afternoon, upon Condition of Re-entry, and 

the Leſſor doth not come till Two of the Clock, and continueth there till Five, he may 

re-enter, though the Leſſee had been there at One of the Clock, and tendered it then. 


ro. Elis. 15 Cromwell verſus Andrews. a 
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1 And. 2. Leſſee for Years rendring Rent, with a Clauſe of Re- entry for Non- payment; he 
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3. In Debt againſt an Aſhgnee, for that the Plaintiff made a Leaſe for Years to B. G. 
rendring Rent, and that the Leſſee deviſed the Term to the Defendant, who entered and 
was poſſeſſed, c. the Plaintiff had Judgment, but it was reverſed in the Exchequer- 
Chamber, becauſe he did not ſhew that the Leſſee made any Executor, or that the De- 
fendant entered by the Aſſent of any Executor, or by Virtue of the Deviſe; but the prin- 
cipal Point in this Caſe was, whether there ought to be any Demand of the Rent; and all 
che Judges and Barons, except the Chief Fuſtice Anderſon, held it muſt be demand- 
ed, though it was payable out of the. Land. Cro. Fliz. 585. Hoskyns verſus 
onds. „ ; | 
N for entring his Houſe, Sc. the Defendant pleaded that the Plaintiff was 
4ndebted in ſo much, and that by the Leave of the Plaintiff*s Servant, the Door being 
open, he entered to demand the Debt ; adjudged, that a Man cannot enter into a Houſe 
to demand a Debt, unleſs he aver that the Debtor is within the Houſe at the ſame Time. 
Cro. Eliz. 86. Holdring ſhaw verſus Raggs. - 

5. Grant of a Rent of fix Pounds per Ann. to Husband and Wife, for the Life of the 
Wife, payable at Michaelmas, or Lady-Day, or within ten Days after; and if it be behind 
after either of the ſaid Days, then the Grantor ſhould forfeit ten Pounds, being lau fully 
demanded, and that then the Husband or Wife might diſtrain ; adjudged, that in this Caſe 
there needs no actual Demand of the Rent, for the Diſtreſs implies a Demand; bur if he 
would diſtrain for the Penalty, he muſt make an actual Demand at the End 
Days. Hob. 208. Brown verſus Dammery. | 

6. Leſſee for ninety-nine Years, if L. and E. ſo long lived, granted a Rent out of the 
Land, payable at Michaclmas and Lady-Day, and if it were behind twenty-eight Days, 
being demanded at the Houſe of R. then to pay twenty Shillings zomiue pane, for every 
Day; adjudged that for the nomine pænæ there muſt be an actual Demand; and though 
the Rent is reſerved payable at another Place, that doth not change the Nature of the 
Rent, but tis iſſuable out of the Houſe, and diſtrainable without a Demand. Hutt. 114. 
Lamb verſus Weſt, and Hutt. 42. Sir Tho. Wentworth's Caſc. 

7. Leaſe for Years rendring Rent, with a zomine pene of eight Shillings per Day for 
Non-payment, Sc. and an Action of Debt was brought for the Rent, and the nomine 
pang ; but becauſe he did not ſet forth that the Debt was demanded, he could not re- 
cover, for a Penalty is not forfeited without a Demand. Hob. 28. Grubbam verſus 
Thornborough. | 

8. In Replevin, Oc. the Lord had a Rent-ſervice, that is, where the Tenant held his 
Lands by Rent and Fealty ; and the Queſtion was, if it was not demanded on the Day, 
and on the Land, then whether the Lord could diſtrain for it afterwards, without an 
actual Demand of the Perſon; and adjudged that he might, becauſe the Land is the 
8 and the Lord ey reſort thither when he will; but if the Tenant tender his 


Lt 
' 


of ten 


Homage, and the Lord refuſeth to accept it, he cannot afterwards diſtrain for that, with- 


out an actual Demand. Paſch. 15 Fac. 1. Brownl. 18 1. Grantley verſus King ſwe!!. 

9. Rent-charge was granted to V. R. pro confilio impenſo & impendendo, habendum to 
him and his Aſſigns for Life, payable at the four moſt uſual Feaſts, and for Default of 
Payment pon Demand, that it ſhould be lawful for him to diſtrain; the Grantee aſſigned 
over this Rent, and the Aſſignee demanded the Rent after one of the Days of Payment, 
and it not being paid, he diſtrained, and adjudged good, for he need not make a De- 
mand on the very Day it was due, as he muſt do in Caſe of Re-entry; but he may de- 
mand it when he will, becauſe *tis only to entitle him to a Remedy for what is due, and 
not like to a Demand of Rent upon a Condition, becauſe that is penal, and overthrows the 


whole Eſtate ; therefore in that Caſe the Demand muſt be certain. 1 Inf. 144, 193. 
Hob. 1075 . P. 


10. Adjudged, that where a Rent- charge was granted, payable at two Feaſts by equal 
Portions, and thar if it be behind for a Month after either of the Feafts, it being lawfully 
demanded, then the Grantee may diſtrain, there needs no actual Demand, for the very 
Diſtreſs is a Demand. Trin. 16 Fac. Kind verſus Amerie. Hutt. 23. but if it had been that 
if the Rent is Arrear at ſuch a Feaſt, and for a Month after Demand, that then it ſhall be 
lawful for him to diſtrain ; there 'tis otherwiſe, becauſe the Diſtreſs is limited to the 
Month after Demand. Mich. 18 Fac. Hutt. 42. Sir Thomas Wentworth's Caſe. 

11. Upon a ſpecial Verdict in Eje&ment the Caſe was; the Queen made a Leaſe for 4Rep.72c 
Years rendring Rent, payable ad receptum ſcaccarii, with a Condition, that if the Rent be S. C. 
behind by the Space of forty Days after the Day on which it was reſerved 


| ed to be paid, Cro. Elis. 
then the Leaſe ſhould be void; and afterwards ſhe granted the Reverſion t = 


o . R. who 464. 8 C 
demanded the Rent ad receptum ſcaccarii, and the Tenant tendered it on the * Land: 


adjudged that the Tender was good, becauſe by the Grant of the Reverſion, the P 2 1 And 
Payment was altered. Moor 404. Burrough wo Tailor. ; & lace of 87. & By 


"= 14, ure 


1 Roll. 12. Upon a ſpecial Verdict in Ejectment the Caſe was, a Leaſe for Years was made 
| 2p 33% rendring Rent, and that if it ſhould be behind forty Days after the Days on which it waz 
/ | 367. 5. C. reſerved to be paid, chat it ſhould be lawful to reſtrain, and if there was not ſufficient 

1 Bulſt. thereon, then to re-enter on the Premiſes demiſed ; adjudged that this was 0 Condition, ſo 

153. as to avoid the Leaſe, becauſe the Word Refrain is not limited to any Thing which 
2 Cro, ſhould be reftrained, as on the Cattle, or on the Land, and therefore that Word ſhall not 
390 Gabba its diftrain ; beſides tis not-ſaid who ſhall re- enter, and Conditions which are 


odious in Law, ought to-be expounded ſtrictly. Moor 848. Moody verſus Garnon. 
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= Rant of a Rent to the Husband during the Life of his Wife's Mother, with 3 
| 7 Clauſe, that if the Rent was in Arrear, Ec. it ſhould be lawful for him and his 
' Heirs to diſtrain during her Life, the Husband deviſed this Rent to his Wife, and died 
in the Life-time of the Mother; adjudged, that by Reaſon of the Word Heirs the Rent 
was not to be determined by the Death of the Husband, but continued during the Life of 
the Mother, for the Husband had a Fee-ſimple in it, determinable upon her Death. Dyer 


— art 2 — — = 2 VI 


ö 253. Vernon verſus Gatacre. OK . 
T 2. Rents may be deviſed in the ſame Manner as Lands; ſo where the Teſtator deviſed 
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Bis Rents, which were expreſſed in ſeveral Writings figned by him; adjudged this was | 
| | og Deviſe of the Rents themſelves, as if they had been ſpecially named in the Will, | 
„See for it “ refers to the Writings in which they were named. 2 Cro. 144. Molinenx verſus | 


Smith ver. Molineux. 
Milford. 


Mar; FATS; «5 
ets: — 
2 


—— 
== 
— 


— n — 


— ͤmuD2 ˙ w uw 
— 


2 * 


— * 2 

e — Ogre — 

* — 4 * = — 76 met Sent, — 8 
— — FOES * 


(I) 
Ok Actions of Debt foz Rent. 
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1. T Eaſe of eighty Acres of Land & unum ovile, anglice, a Sheep-Walk, with the Ap- 
purtenances in Norfo/k, rendring Rent; and in an Action of Debt for Rent Arrear, | 
the Plaintiff did not ſet forth that the Leaſe was made by Writing; the Defendant plead- | 
ed nil debet, upon which they were at Iflue, and the Plaintiff had a Verdict; it was ob- 
jected in arreſt of Judgment, that a Sheep-Halk is in Nature of a Common, and there. 
fore it will not paſs without Deed in Writing; ſed per Cur, it ſhall be intended that the 
Sheep Walk was appendant to the Land, and therefore it will paſs without Deed, as 
Tithes paſs by a Grant of the Glebe, the Plaintiff had Judgment. 2 Roll. Rep. 61. Hud- 
dleſtone verſus Woodroffe. | Of gs | 
2. Debt upon a Leaſe for Years rendring Rent, in which the Plaintiff declared for 
twenty Pounds for the Rent of o:c Tear ended, from the Feaſt of St. Michael primo, at 
the Feaſt of St. Michael Anno ſecundo Caroli, &c. which is impoſſible, becauſe there can- 

not be two Feaſts of St. Michael in one Year, for which Reaſon the Judgment was arreſt- 

ed. Bligh verſus Trefry. 1 q 43 
3. In Debt for Rent reſerved upon a Leaſe: for Years, the Plaintiff declared that the 
Defendant had enjoyed the Houſe fog and during toto Termino, &c. and for ninety Pounds 
due at Mich. 1643, Termino adtunc nondum finito, he brought this Action; after a Verdict 
for the Plaintiff, it was adjudged that this Reſervation was not for a Rent, but for a 
Sum in groſs, for which no Action will lie till the laſt Day of Payment, and it doth not 
appear that tis paſt; but Hale was of a contrary Opinion, becauſe the Contract was in 
the Realty, and the Debt ariſeth in Reſpect of the Profits, and therefore an Action will 

lie before the laſt Day. Alen 57. Spateburſt verſus Mimms. | 

iLev.:2 4 Debt for Rent, c. the Caſe was, that 7. P. being ſeiſed in Fee, made a Leaſe to 
the Defendant for twenty-one Years reſerving Rent, and afterwards granted the Rent to 
| the Plaintiff, but not the Reverſion; and the Rent being in Arrear, and the Defendant 
having attorned, the Grantee of the Rent brought this Action; after a Verdict for the 
Plaintiff, upon ui debet pleaded, it was moved in Arreſt of Judgment, that Debt would 
not lie, - becauſe there was no Privity of Contract between the Grantee of the Rent; and 
the Leſſee and two Judges were of that Opinion ; and the other two of another Opini- 
on, becauſe the Rent was originally ſubject to an Action of Debt; and though 'tis now 
in another Hand, yet the Law is ſtill the ſame; beſides. here is a Privity of Contract, 
| becauſe the Attornment is qu a new Contract between the Plaintiff and the Defendant. 
Raym.- 11. Robbinsgerſus Cox. See Cro. Elix. 3. Tanfclis Caſe. See Ards verſus Watkyns, 
where it was adjudged that Debt would liz. 
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5. In Debt for Rent for Tithes, the Defendant pleaded an Agreement made with the 1 Lov. 24. 


8 rged of 
Tithes, and did not . it to be by Deed, and iſſue being taken upon this Fand 
it was found for the De endant; and uten a Motion for a Repleader, for that the Iſſue 
was not good, adjudged, that though tis not ſuch an Agreement which may paſs the 
Right, yet tis good to bar the Plaintiff of this Action. Raym. 14. Bernard verſus Evans. 
See Harwles vers. Byfield. Hob. 176. 2 Cro. 137. Zelv. 94, 131. S. C. and ſee Dean and Chay- 
ter of Windſor verſus Go rr. TR , TM | 
6. In Debt for Rent of Tithes by an Executor, who declared that his Teſtator was ſei- 


ſed of the Tithes, Sc. and demiſe the ſame to the Defendant for Vears rendring Rent, 
and for forty Pounds Rent Arrear this Action was brought; upon Demurrer to this De- 


claration, it was inſiſted againſt the Plaintiff, that he ought to have this Rent as Execu- 


tor, becauſe tis incident to the Reverſion, for tis a Rent, though not in Point of Re- 


medy; but the Court inclined that Debt would lie in this Caſe, upon the Privity of Con- 


tract which goes to the Executor, and by Conſequence he is intitled to the Rent. Raym. 
18. Tippin verſus Grover. „ TT. 

J. In Treſpaſs for taking his Goods, the Defendant pleads that he leaſed the Lands 3 
in which the Treſpaſs is ſuppoſed, Oc. to T. P. the Plaintiff ar Vili, rendring Rent, and : Ver 
that being in Arrear, he deſtrained the Goods for Rent; the Plaintiff replied, and con- 247. S. C. 
feſſed the Leaſe made to him at Wil; but that before any Rent became due, the Defen- 
dant let the ſame Lands to one Jes for Tears, rendring Rent, who entered and was poſ- 
ſeſſed, and ſo the Leaſe at Will was determined; and upon Demurrer the Plaintiff had 
Judgment, becauſe the Leaſe for Tears was a Determination of the Leaſe at Will. Rayn:. 


224. Diſaale verſus Iſles. 


8. In Debt for Rent upon a Leaſe Parol, the Defendant pleaded that the Plaintiff 7“ 
zabuit in tenementis tempore dimiſſionis; the Plaintiff replied, that the Marqueſs of Min- 
chefter being ſeiſed in Fee, conveyed it to Richard Norton for ninety-nine Years; the Eſtate of 
which ſaid Norton by ſeveral meſne Conveyances came to the Plaintiff, by Virtue whereof he 
was poſſeſſed, and demiſed to the Defendant as aforeſaid; and upon Demurrer to this Re- 
plication, it was adjudged that it was ill, becauſe the Plaintiff did not ſhew how he came 
to the Term. Raym. 389. Rider verſus Hill. 

9. In Debt for Rent, the Plaintiff declared on a Leaſe of a Rectory for one Year, and 
ſo from Year to Year as long as both Parties ſhould agree, rendring Rent, and this Aci- 
on was brought for Rent Arrear for three Years after the Demiſe ; after a Verdict for the 
Plaintiff, it was moved in Arreſt of Judgment, that this was but an Eſtate at Will in the 
third Year; and therefore the Plaintiff ought to have averred that the Poſſeſſion continued, 
which he had omitted in his Declaration; but adjudged this is cured by the Verdict. 5:4. 
423. Goſtwicł verſus Maſon. | 

10. In Debt for Rent, the Plaintiff declared upon a Leaſe at Will, dated March 25, 
Sc. rendring ten Pounds Rent by quarterly Payments, by Virtue whereof the Defendant 
entered, and was poſſeſſed till Chriſtmas next following, and for fifty Shillings for a Quar- 
ters Rent ending at Chriſtmas, he brought this Action; and upon Demurrer to the Decla- 
ration, it was inſiſted for the Defendant, that the Plaintiff had ſued for a Quarter's Rent 
ending at Chriſtmas, when two Quarters more were due, and ſo upon his own ſhewing, 
ſued for leſs than was due, without ſhewing how the Reſt was ſatisfied, which the Law 
will not allow; but adjudged, that every Quarter's Rent is a ſeveral Debt, and that di- 
ſtint Actions may be brought for each Quarter, and ſo not like Debt for Part of the 
Money upon an entire Contract, and not like Baily and Offord's Caſe, where, by the 
Plaintiff's own ſhewing, it appeared that he Rent for a whole Tear was due, and he 
brought the Action for half a Year, and did not ſhew how the other half (which was then 
due) was ſatisfied ; and not like Clotworthy's Cafe, where the Judgment was, that the 
Plaintiff ſhould recover the Arrears of an Annuity before the Writ brought, and pending 
the Writ, when the Plaintiff had declared for no more than the Arrears due to Mjchael- 
mas before the Writ, and ſo the Judgment was for more than the Plaintiff had de- 
manded. 2 Vert. 129. Welbie verſus Philips. See 2 Cro. 499. S. P. Allen 57. S. P. Noy 45. 


It. In Debt for Rent upon a Leaſe at Will; the Plaintiff muſt ſet forth that the De- 
fendant entered and was poſſeſſed, and muſt prove it, becauſe the Rent is due only by the 
Occupation, and therefore it muſt appear when he entered, and how long he occupied ; 
but on a Leaſe for Years, the Rent is due on the Contract, and therefore if the Leſſee 
never enters he muſt pay the Rent. 1 Salk. 209. Bellaſis verſus Burbridge. 
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Ok Pleadings in Debt foz Rent. See Avorwry. (A) per totum. 


1. FNEBT for Rent upon a Leaſe for Years, the Defendant pleaded that before the 

Leaſe made, V. R. had obtained a Judgment againſt the Leſſor, and that after- 
wards the Lands mentioned in the Leaſe were extended, and delivered to the Judgment- 
Creditor in Execution upon an Elegit, and that before the ſaid Extent, no Rent was due 
to the Leſſor; adjudged a good Plea. Hil. 37 Eliz. Cro. Eliz. 398. Day verſus Raftal. 
2. In Debt for Rent upon a Leaſe for Years, the Defendant pleaded that Prince Ru- 
pert an Alien born, an Enemy to the King, invaded the Land hofi### 'exercitu, and drove 
him and his Cattle from the Lands demiſed, and kept him out that he could not enjoy 
the ſame for ſo long a Time, and this he pleaded in Bar to the Action; and upon De. 
murrer to the Plea, it was adjudged againſt him, for he did not plead that the Army were 
all Aliens and unknown ; befides where a Man covenants to pay Rent, if it happen after- 
wards that the Lands are overflowed with Water, he is ſtill chargeable with the Rent, 
becauſe he might have provided againſt this Accident by his Contract; *tis true, 
there was no expreſs Covenant in this Leaſe to pay the Rent, but the Reſeryation is a Co- 
venant in Law, and a Duty is created by it, and the Law will not prote& him againſt his 


own Agreement. Stile 47. Paradine verſus ane. 


* — — 
is 
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Rents and P2ofits. See Fee-ſimple' in Wills. 


Vepairs. 
Of Covenants for repairing. (a) Where the Breach is not well aſſigned, 
In Covenant for not repairing where the nor well anſwered. (C) ns 


Breach is well aſſigned. (B) I Repairs of Highways, and Banks of | 
e Rivers. (D) = | 


(A) 
Of Covenants foz repairing. 


I. HERE Leflee for Years covenanted to repair Banks, which were after- 
2 wards broken down by ſudden Floods, he is bound to repair them, 

otherwiſe an Action of Covenant lies againſt him ; but in ſuch Caſe he 
-_ _, thall have convenient Time to do it, becauſe the Misfortune came by the 
Act of God. Paſch. 29 H. 8. Dyer 33. Trin. 8 Fac. Twentiman's Caſe. 

2. Leſſee for Tears covenanted for himſelf and his Executors to repair, excepting only 
the principal Timber; the Leſſee for Years died, and afterwards the Houſe was burnt 
down; adjudged, that Covenant lies againſt the Executors, and Damages ſhall be recovered 
of the Goods of the Teſtator ; but not conditional, (viz.) if he hath no Goods, then de 
bouis propriis. 14 Eliz. Dyer 327. 3 

3. Leſſee for Years of a Manor covenanted to keep the Houſes of the ſaid Manor 1 
Repair, and to leave the Manor in as good Eſtate as he found it, at the End of the Term; 
the Leſſee made Waſte in the Houſes, and in cutting down Timber within the Term; ad- 
judged, that the Leſſor may have an Action of Covenant before the End of the Term, 


becauſe by cutting down the Timber it was impoſſible for him to leave the Manor in as 3 
7 1 | Eſtate 
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Eſtate as he found it; and ſo the Covenant could not be performed as to that, tho' it 
might as to the Houſes. 5 Rep. 20. In Sir Auth. Main's Caſe. | | 
4. If Waſte is done, and before the Action brought, the Leſſee repaireth the Houſes, 
Leſſor cannot have an Action of Waſte, becauſe the Jury cannot view the Place waſted ; 
but in ſuch Caſe, if an Action is brought, the Defendant muſt plead the ſpecial Matter, 
5 Rep. 119. Whelpdale's Caſe. | 
5. Leſſee for twenty Years made an Underleaſe for ten Years to V. R. who cove- Moor 
nanted to quit the Poſſeſſion at the Hud of the Term, and leave it to the Leſſor, his Ex- 527.8 C. 
ecutors or Aſſigns ſufficiently repaired ; afterwards the Leſſor aſſigned the Reverſion to the _—_— 
Plaintiff, who brought an Action of Covenant againſt V. R. for that he did not leave 5 
it ſufficiently repaired, E9c. adjudged, this was a Covenant which run with the Land, 
and that it was broken immediately upon the Expiration of the Term of ten Years. Co, 
Eliz. 599. Matures verſus Weſtwood. Cro. Car. 161. Congham verſus King. S. P. Poſtea 
B) pl. 4- Ap | | 
g ; But if he had alledged that he kept the Stones to repair the Honſe, that would have 
made the Plea ill ; as for Inſtance, in Waſte for felling three Hundred Oaks, the Defen- 
dant as for and concerning two Hundred of the Oaks, pleads that his Houſes were in 
Decay, and that he felled theſe two Hundred Oaks to repair them, and that he kept the 
reſt to repair when Occaſion ſhould ſerve ; and upon Demurrer this was held an ill Plea, be- 
cauſe if a Man might fell Timber and keep it for Repairing, he might fell all growing on 
the Lands when there is no manner of Occaſion at that Time to repair. Cro. Blix. 5953. 3 
J. If a Houſe fall down in the Time of the Leſſee for Life or Tears, or in the Time of 
the Tenant in Dower, or by the Courteſy, each of the Tenants hath a particular Proper- 
ty in the Timber to rebuild. 11 Rep. 79. In Lewis Bots Caſe. 
8. The Leſſee covenanted fo repair, and afterwards aſigued bis Term, and the Leſſor 
accepted the Rent of the Aſſignee; yet he may have an Action of Covenant againſt the 
Leſſee for not Repairing, or againſt the Aſſignee at his Election. 2 Cro. 309. Bernard 
verſus Godſcall. Ventris verſus Goodcheap. S. P. 1 Brown. 20. Fiſher verſus Amery. S. P. 
Cro. Car. 418. Norton verſus Ackland. S. P. 
9. Leſſee for eighty Years, upon Condition that if he, Cc. did not repair within ſix 
Weeks after Warning, that the Leaſe ſhould be void, he made an Underleaſe to B. G. 
who ſuffered B. L. to poſſeſs the Houſe ; afterwards the Leſſor gave Notice to the Occnpier 
of the Houſe, of the Want of Repairs, which being neglected, he entered; adjudged, 
that this was not good Notice, for it ought to be given to the Leſſee himſelf, or to the 
Perſon who had an Intereſt in the Term, and not to the Occupier of the Houſe. Ower © 
114. Strectman verſus Everſly. Tel. 37. S. C. Reported by the Name of Stretton verſus 
Cuſh. 1 Brownl. 135. S. C. Moor 680. S. C. By the Name of Swelnam verſus Cutts. 
10. Leaſe for Years, Cc. in which the Leſſee covenanted with the Leſſor, his Heirs, 
Executors and Adminiſtrators, (but did not ſay Aſſigns) that it ſhould be lawſul for him 
or them to view the Repairs, and that he and his Aſſigns within one Month after Notice 
would repair, Ec. afterwards the Buildings were out of Repair, and the Leffor granted 
the Reverſion; and then the Grantee of the Reverſion brought an Action of Covenant 
for not repairing, having firſt given the Leſſee Notice ſo to do; it was inſiſted for him 
that the Action would not lie, becauſe the Lefſee did nut covenant with the Aſſigns of 
the Leflor, and becauſe the Houſes were out of Repair before the Grant of the Rever- 
ſion was made; but adjudged, that he having taken upon himſelf to repair por Notice, 
is EY to do it at any Time after Notice given. Mor 242. Maſcall's Caſe. Poſtea (B) 
11. In an Action of Covenant brought againſt the Leſſee for Years for not repairing, 
he pleaded in Bar that the Houſe was caſually burnt down; and upon Demurrer it was 
adjudged for the Plaintiff, becauſe the Leſſee had expreſly covenanted to repair; ſo that 
though the Houſe was burnt by Negligence, or any other Means, he is ſtill bound by his 
Covenant. Stile 162. Compton verſus Allen. 1 5 
12. Tenant in Fee made a Leaſe to L. for thirty-one Years, and L. demiſed to J. F. 
for five Years ; afterwards the Tenant in Fee demifed it to Forth for twenty-one Years, 
and in this Leaſe Forth the Leſſee covenanted to repair during the Term of thirty-one Tears; 
j 


S. refuſed to attorn, and without it the Leaſe did not commence to Forth in Point of 
tereſt, ſo that he had nothing during the five Years; yet adjudged, that he ſhall be 
obliged to repair, for the Covenant being to repair during thirty-one Years, the Leaſe 


2 | 5 A in Point of Computation from the Date of it. 1 Vert. 185. Lewin verſus 
4 orth, W : 


13. Treſpaſs for breaking his Cloſe, and digging and carrying away four Loads of Stones ; 3 Ler. 
the Defendant pleads, that he was ſeiſed in Fee of ſuch a Meſſuage, Cc. and fo pre- 323.7 
ſeribes to enter the Cloſe, and to dig for Stones to repair his Houſe and Fences; that his 
Houſe was in Decay, and that he did enter the Cloſe, and dig, and carry away the 

cones to repair his Houſe, &c. and upon Demurrer this was held an ill Plea, becauſe he 
3 aid not alledge that he uſcd the Stones to repair his Houſe, or that be kept them for =o 
3 | Purpoſe ; 


3 Repairs. 
= + Purpoſe; for after he had digged, he might alter his Mind and ſell the Stones. 2 Lntw, 


1389. Danby verſus Hodſon. See Copyhold. (G) 23. S. P. p. 25. F. P. 3 
14. Treſpaſs, Sc. for cutting and carrying away ſix Oaks, the Defendant juſtified, for 
that the Plaintiff had made a Leaſe to him for Life, in which there was a Covenant for the 
Leſſee to repair, and that it ſhould be lawful for him to take fir and convenient Timber, &c. 
by the Appointment of the Bailiff, &c. and not otherwiſe; then he ſets forth, that the 
Houſe was out of Repair, and that the Bazlif, &c. did appoint Jane and William Wood- 
houſe to ent fit and convenient Timber for the neceflary Repairs of the Houſe, and no 
more; thereupon they cut the ſaid Oaks, Sc. and employ'd ſome in Repairing, and would 

have employ'd the reſt for that Purpoſe, if the Plaintiff had not forbid the Workmen, 
Sc. the Plaintiff replied, de injuria ſua propria, and traverſed that the _ Bailiff of the 
Manor had appointed Jane and William Woodhouſe to cut and carry away the ſaid Oaks 

For Repairs; and upon Demurrer it was adjudged, that this Traverſe was ill, becauſe it 
was that the Bailiff had appointed Jane and William Woodhouſe to cut and carry away the 
Oaks, when no ſuch Thing was alledged in the Plea ; for that was, that the Bailiff u- 
pointed them to cut fit and convenient Timber: But then it was objected againſt the Plea in- 
Bar, that it appears by the Plea that a ſpecial Authority was given to the Defendant to 
take Timber for Repairs, and that was to be by the Appointment of the Bailiff ; and = 
therefore it ought to be ſtrictly purſued, which was not done in this Caſe, . becauſe the 1 
Bailiff had made the Defendant Judge of what was convenient, which is contrary to the 
expreſs Words of the Covenant; for that is, that he ſhall have convenient Timber 2 the 
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Appointment of the Bailiff, and not otherwiſe ; therefore, tis plain, that the Bailiff had | | 

not executed his Authority, and 'tis as plain that the Defendant had none without it; * 

for which Reaſon the Plea was held ill, eſpecially ſince the Trees were excepted in this > 

"th Leaſe ; for if there had been no ſuch Exception, and if the Bailiff would not appoint ; 
WT what was convenient, then the Leſſee might reſort to the general Liberty, which is given 1 
„ to him by Law, (viz.) to take what is neceſſary 2 Lutw. 1471, Talbot MiP verſus Mood- f 
. houſe. | i 
. 5 
9 | (B) . 
tk | 
Jn Covenant koz not Repairing, where the B2each is well aſſigned, d 
See Breach of Covenant (B) per totum. - 

1. H E Leſſee covenanted to repair, and that it ſhould be lawful for the Leſſor to * 

enter into the Houſe to view the Defaults; and if any ſuch were found, and „ 


Warning thereof being given to the Leſſee or his Executors, then within four Months af. F 
ter ſuch Warning, it ſhall be repaired ; the Houſe wanted Repairs, the Leſſor conveyed : 7 
the Reverſion in Fee to the Plaintiff, who gave Warning to the Leſſee to pepair, which was 
| not done, and thereupon he brought an Action of Covenant; it was objected that the MF T 
Action would not lie, becauſe the Houſe was in Decay before he had any Intereſt in it, » 
that is, before the Reverſion was granted to him; but adjudged, that this Action was 7 
brought for not repairing after Warning given, and not for committing Waſte, or upon t! 
the ruinous Condition of the Houſe ; for *tis not material when the Houſe became ruin- uv 
ous, tis ſufficient that the Defendant did not repair it within four Months after Warning. a 
1 Leon. 62. Maſcall's Caſe. Moor 242. S. C. Antea (A) 10. S. C. 0 | = ti: 
2. The Leſſee covenanted that he would from Time to Time, after three Months Wari- "FW cc 
ing, ſufficiently repair and leave it ſo at the End of the Term, and the Breach aſſigned was, ev. 
that he did not leave it ſufficiently in Repair; and upon Demurrer it was objected, that tge 
Plaintiff did not alledge that he gave the Defendant three Months Warning to repair; in 
but adjudged, that the Clauſe 70 leave it in ſufficient Repair at the End of the Term is di- x H 
ſtin&, and doth not depend on the firſt Part of the Covenant; for he is at his Peril tro D 
leave it in ſufficient Repair at the End of the Term, though he was not bound to repair it Pi 
during the Term, without Varning ſo to do. 2 Crs. 644. Harefleet verſus Butcher. xz 
2 Bulſt. 3. Leſſee covenanted to repair the Horſes, Edifices and Buildings, and that he would n 
102. S. C. keep the Courts, Orchards and Gardens with paling and fencing, and leave domos & alis Ju, 
premiſſa at the End of the Term ſufficiently paled, fenced, repaired and maintained; and an 
the Plaintiff aſſigned the Breach in Tot paving the Court; he had a Verdict, and upon 4 of 
Writ of Error brought, it was infiſted for the Defendant that the Breach was not wel 
aſſigned, becauſe it was for not repairing the Payment, which is neither building, paling et ou 
a fencing, and ſo not within the Covenant; but adjudged, that it was within the Intention 
of the Parties by the Covenant, and 'tis quaff a Building, and within the Words, (vis) of 
to leave the Premiſſes ſufficiently repaired and maintained. 2 Cro. 329. Pyott verſus Lai) i | 
St. Fabn. | © | the 


_. 

1 

1 

= 

E . A 

' - 


dh — _ 
— — res 5 be _ bd 
— —— own... wie. ox. 3 --- ht 


| 

en a ae py — 
— — — 

2 n 2 


399. Brett verſus Cumberland. Cro. 


Plaintiff, it was moved in 
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4. The Queen by Letters Patents demiſed a Mill for Years, wherein were theſe 
Words, that the Leſſee ſbould repair the Mill, &c. and leave it in Repair; and afterwards 
ſhe granted the Reverſion to the Plaintiff, who brought an Action for not repairing ; and 
upon a Demurrer to the Declaration, it was inſiſted for the Leſſee, that theſe Words in 


the Grant were not a Covenant by him or on his Part, neither was it his Deed ; but ad- 


judged, that though the 


were the Words of the Queen, yet they amounted to a Cove- 
ant on his Part, becauſe 


he accepted a Grant of the Leaſe under thoſe Terms. 2 Cro. 
Car. 419. Norton verſus Auckland. S. P. Poph. 136. S. C. 


3 Bulſt. 163. 


5. Covenant againſt an Aſſignee of an Aſſignee for not repairing ; after Verdict for the 
Arreſt of Judgment, that the Breach was not well aſſigned, 
for it was in not repairing an Houſe, Parcel of the Premiſſes, and doth not ſay premifſorum, 
predimiſſorum, Wc. to him aſſigned ; for there being uſually many Exceptions in Leaſes, 
this Houſe might be excepted, and by Conſequence never demiſed; but adjudged, well 


= | cnough,, for premilſs ſhall be intended prædimiſſu & afſignata, and ſhall not be conſtrued 


to relate to any T 


% 


ng not demiſed. Cro. Car. 221. Congham verſus King. 
| FH |. Antea A4ffens. (F) 3. 


6. In Covenant, &c. the Caſe upon the Pleadings was, that the Plaintiff let three 


Houſes to the Defendant for forty-one Years, rendring Rent, and the Defendant cove- 
nanted to pull them down, and in the ſame Place to build three new ſubſtantial Houſes ; 
and that he would during the ſaid Term well and ſufficiently, repair a!l the Honſes ſo 


agreed to be built, and alſo all the Sewers, Sinks, Drains and Pavements, E9c. with neceſ- 


| | ſary Reparations; and the ſaid Houſes thereon to he built, quietly to yield up ſufficiently 


repaired at the End of the Term, Ec. and aſſigned a Breach in not repairing one Houſe 
vuilt on the Premiſſes ; the Defendant pleaded, that he pulled down three Houſes, and 
duilt three more on the Ground where they ſtood, according to his Covenant, which 


| were kept in Repair during the Term, and left in Repair at the End thereof, and concluded 


to the Country ; and upon Demurrer, the Queſtion was, whether the Defendant being ob- 
liged to build three Houſes and no more, and he having built a fourth Houſe, this Covenant 
did extend to oblige him to deliver up the fourth Houſe well repaired, as well as the other 
three; and adjudged, that it did, becauſe theſe ſeemed to be diſtin Covenants ; for in the 


| firſt Covenant he was bound to repair ail the Hoſes agreed to be built, and in the laſt he 
is bound to repair the Horſes thereon to be built, which are general Words; ſo that he is 
not confined to repair the Houſes agreed to be built, but all that ſhould be built in the Pre- 


miſſes ; but one Judge held, that it was but one Covenant, and that the ſubſequent Clauſe 


of leaving the Houſes in Repair is reſtrained to thoſe agreed to be built. 2 ent. 126, 


Dowſe verſus Cale. 


7. The Plaintiff as Heir declared upon a Leaſe made by his Anceſtor, in which the 
Defendant covenant to repair, and to leave it in Repair; and ſhews that his Anceſtor 
was dead, and that the Premiſſes were out of Repair on ſuch a Da „ and for ten 
Tears before, which included the Time of his Anceſtor ; after a Verdict for the Plaintiff 
this Matter was objected in Arreſt of Judgment; but adjudged, that if the Premiſſes 
were out of Repair in the Time of his Anceſtor, and continued ſo after his Death, *tis 
a Damage to the Plaintiff who is Heir ; but in ſuch Caſes Damages are not given in Re- 
ſpect to the Lengh of Time that Things are out of Repair, but in reſpect of what it will 
coſt to put them in Repair at the Time of the Action brought. 1 Sal. 141. Vivian 
verſus Campion. | | | | 

8. Caſe, ec. wherein the Plaintiff declared that he was poſſeſſed of a Meſſuage, and 
in a Cellar, Part thereof, did put Beer, Sc. that this Cellar joined to the Defendant's 


| Houſe, quæ ſolebat to be ſeparated from the Defendant's Privy by a Wall, which the 


Defendant reparare debuit, and that for Want of repairing the Wall, the Filth of the 
Privy ran into the Plaintiff's Cellar; there was Judgment by Detault, and Damages on 
a Writ of Inquiry ; and it was moved in Arreſt of Judgment, tliat the Plaintiff could 
not charge the Defendant being a * Tertenant, without ſhewing a ſpecial Title; but ad- 
judged, that where the Defendant is liable of Common Right, the Plaintiff need not ſhew 
any ſpecial Title: Now this was the Defendant's Wall and his Filth, and he is bound 
of Common Right to keep his Wall ſo, as his Filth may not damnify his Neighbour ; and 
there are Caſes where the Plaintiff hath charged the Defendant being 2 Tertenant, with- 
out making a Title, as in Cro. Car. 575. Sands verſus Trefuſis, upon a de jure conſuevit & de- 
buit; and in 3 Lev. 266, in the Caſe of a Watercourſe; and in 1 Latw. 119, in the 
of a Way. 1 Salk. 360. Tenant verſus Goldwin. 


9. Leaſe for twenty-one Years, in which the Leſſee covenanted to repair, c. durin 


the Term, and in an Action of Covenant the Plaintiff aſſigned the Breach, that 4. 


e be- 


Houſe was totaliter dirut“ & ruinoſa; the Defendant pleaded, that before the Houſ 


2 Roll. 
Rep. 63. 
2 Cro. 
521. * . 
1 Roll. 
Rep. 3 59. 
Poph. 
136. 
Godb. ; 
276. S. C. 
8. C. 


W. Jones 
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of Conan 
derſ. Ki- 
miſh. See 
5 Rep. 
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Caſe. 

8. C. 
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264. S. C4 


Mol. 
Caſes 
311. 
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clear be 
might 


charge 4 


wrong 


Doer bare- 
ly uhon 
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ſeſſion 


j 
5 ? R { Av . | | 
| I22 Repairs. 
=_— 92 — — gente 8 mn - n — : eee 
= came ruinous he aſſigned it to T. S. and that afterwards it was burnt down, and that in 
1 convenient Time, after the Houſe was deſtroyed, and before the Action brought, the ſaid 


Houſe with the Appurtenances was ſufficiently rebuilt, (but did not ſay by whom) and 
was now in good Repair; and upon a ſpecial Demurrer it was objected, that the Plena 
was well, becauſe it did not ſet forth by whom it was rebuilt ; for it could not be intend- 

ed to be built by the Plaintiff, becaufe he had affigned all his Intereſt to . &. but the 
Chief Juſtice Hale gave Judgment for the Plaintiff, for tis not material by whom it was 

1 Vent. built, though it had been better, if the Plea had ſet forth by whom. 2 Sad. 420. N alton 
38. S. P. verſus Waterhouſe. | | Tie) 


(C) 
there the Beach is not well aſſigned, or not well anſwered, 
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2 from and after the Leſſor, Sc. had repaired the Buildings, then he would keep 
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and ſufficiently repaired (but doth not ſay by whom) and aſſigns the Breach that the De- 
fendant, during the Term, wilfully ſuffered it to be uncovered, and ſo it became ruinous; 
after a Verdict for the Plaintiff it was moved in Arreſt of Judgment, that the Breach 
was not well aſſigned, becauſe by the Covenant the Defendant was not to repair till from 
and after the Plaintiff had repaired ; and it did not appear that he had repaired this 
Dove-Houſe ; and of this Opinion was the Court. 2 Cro. 645. Slater verſus Stone. 


— 


3 
— — 2 — 2 2 
— — 
— 
— a — 
— == 
ty 4 8 — 
— — — 1 — 


— —̃ * — Ju 
— —— — — — 
— — — — — — 
5 — — eng — — 
— — — — —- —e— — 
— S r Loon tee 
7 — — — = - 


= — = — 
oh 
— En Ie Ern en 
— 
— — — — 


U 


that the Houſe was not tenentable; and it was adjudged, that the Breach was not well aſ. 
ſigned, for there might be a few Tiles and a little Mortar wanting, and yet the Houſe 
might he tenentable. March 17. Coningsbys Caſe. 5 
Po 3. Covenant, Oc. upon a Leaſe, wherein the Defendant covenanted to repair the 
Buildings with all needful Reparations, principal Timber only excepted ; and the Breach aſ- 
ſigned was, that after the Demiſe, two Barns, Parcel of the Tenements demiſed, were in 
Decay for want of Thatching and Walling, and not for want of principal Timber ; the De- 
fendant proteſtando that the Barns were not in Decay, pleads that he was ready to repair, 
Sc. where neceſſary, (principal Timber on excepted) but there was a Neceſſity for two 
principal Beams of Timber to ſupport the ſaid Barns, of which the Plaintiff had Notice, 
but refuſed to deliver them; and upon a Demurrer to this Plea the Plaintiff had Judg- 
ment, becauſe the Defendant gave no Anſwer to the Breach particularly alledged by the 


want of Timber. 1 Lat. 308. Brailsford verſus Parſons. 


mn | _— Ter 
Repairs of Pighways, and Banks of Rivers. 


Sewers by Virtue of the Statute 23 H. 8. cap. 5. have Power to tax all equally who have 


Caſe. 


lowed to be Witneſſes. March 45, Shoreditch's Caſe. 
3. SeverakIndictments againſt 


without a Certificate that the Ways were repaired. March 45. 
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Plaintiff, that the Barns were in Decay for want of Thatching and Walling, and not for J 


1. IF a Man is bound by Preſcription, to keep and repair a Road or Bank contra fluxum 32 
maris, and *tis ſubverted by a ſudden Storm or Inundation, the Commiſfioners of 


any roy: . for there was no Neglect in the Party; but if there had, then every Per- 
ſon damnified might have an Action on the Caſe againſt him. 10 Rep. 139. Keighley i 


2 Roll. 1. E for twenty-one Years to commence from Michaelmas, &c. covenanted that Y 


them in Repair, and ſo leave them at the End of the Term well repaired ; and in Action Y 
of Covenant the Plaintiff alledged, that a Dove-Houſe Parcel of the Premiſſes, was wel! 


2. Leſſee covenanted to repair the Houſe, Ec. with neceſſary and tenentable Reparations I 3 | 
and the Breach aſſigned was for want of repairing with Tiles and Mortar, but did not ſhew 


7 0 
2 


2. By the Common Law the Inhabitants of every Pariſh ought to repair the Highway: 
lying in their Pariſh, if particular Perſons were not bound by Preſcription or Tenure; 
and if an Information be brought for not repairing, Ec. none of the Inhabitants are a- 


ſeveral Men for not repairing the Ways before thei! BY 
Doors, ſetting forth that each of them ought to repair; the Court would not quaſh any 
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Ot Wills, See Adminiſtration. (O) per totum. 


HERE Lands and Goods are deviſed by one and the ſame Will, it is 
held that the Prerogative Court hath no Power to repeal the Will as 
to the Lands; for if they ſhould a Prohibition would lie; but of late 
ſuch Prohibitions are not granted, becauſe there can be nd ſuch Diviſion 

made of a Will, that it ſhall ſtand good in Part, and be repealed for the Reſt: Stile 241. 

Bowles verſus Clerke. re, 


Repleader. 
(A) 
Cahere it ſhall be awarded. 


t. N Replevin, the Defendant made Conuſance as Bailiff to B. G. for Dimage-feas 
ſant, ſuppoſing that Ed. 6. let the Land for Years, and that the Leſſee afligned 
Part of his Leaſe to B. G. the Plaintiff replied, that long before the King had 
any Thing in the Lands, an Abbot was ſeiſed thereof in Fee, who demikedd to 

him for Life; they were at Iſſue upon a Traverſe of the Leaſe of the Abbot, and the 
Jury found the Leaſe, but that there was no Livery made, a Repleader was awarded, be- 
cauſe a Verdict at large cannot be given upon a ſpecial Iſſue joined. Dyer 117. 

2. Debt upon a Sheriff's Bond, conditioned that if the Defendant ſhall appear in B. R. 
upon the Return of the Writ, then the Bond to be void; the Defendant pleaded, that 
he had appeared ſecundum formam & effeftum Conditionis, and upon this they were at Iſſue; 
and there being a Verdict for the Plaintiff, a Repleader was awarded, becauſe the Appear- 
ance was not triable by a Jury, but by the Record. 1 Leon. go. Brett verſus Shepherd. 
Poſtea Tit. Trial. (H) 1, 3. Goldsborongh 67. S. C. Owen 53. Howſe verſus Grindon. S. P. 
3. In Replevin, Sc. the Defendant avowed as Couſin and Heir of B. G. for that he 
was the Son of A. who was the Daughter of B. G. and this was for ſixteen Years Rent 
after the Danghter's Death, which could not be, becauſe he avowed as immediate Heir to 
B. G. and in ſuch Caſe it muſt be intended, that ſhe died in his Life-time ; and Iſſue be- 
ing joined on another Matter, a Repleader was awarded. Cro. Eliz. 24. Chamberlain's 
Caſe. 1 Leon. 210. S. C. 5 . | 1 

4. Trover and Converſion of Trees, Cc. the Defendant pleaded that the Queen was ſei- 
ſed in Fee of the Manor of R. where the Trees were growing, and being ſo ſeiſed ſhe 
granted the ſame to the Defendant in Tail; and he being 10 ſeiſed, one B. G. cut the 
ſaid Trees, and ſold them to the Plaintiff who loſt them, and that he the ſaid Defendant 
found them, and converted them to his own Uſe as he lawfully might; the Plaintiff re- 
plied de injuria ſua propria, and upon Demurrer, this was adjudged an ill Plea, becauſe 
the Defendant in making Juſtification had claimed an Intereſt to himſelf; but if he had 
juſtified by the Command or Authority from another, there de injuria ſua propria had 
been a good Plea, and therefore a Repleader was awarded. Cro. Eliz. 529. Archbiſhop of 
Canterbury verſus Kemp. | 7 


5. In Replevin, Ec. the Defendant made Conuſance as Bailiff to B. E. for ten Shil- 
lings for an Amercement for not appearing at Court, twenty Shillings for a Relief; and 
twenty Shillings for Rent Arrear ; the Plaintiff as to the Amercement replied de injuria ſua 
propria, &c. to which the Defendant demurred, and the Demurrer was held good, be- 
cauſe it was not alledged de facto, that he did not appear after a Summons, but only that 
preſentatum fuit by the Homage, that he did not appear; then as to the twenty Shillings 
for the Relief, tlie Plaintiff replied, that the Tenant died ſeiſed, and the Land deſcended 
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to Coparcenets, who made a Feoffment to the Plaintiff; and that the Lord of the Manor 
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in whoſe Right the Defendant made Conuſance, had afterwards accepted the Rent, 
which he pleaded in Bar to the Relief; and upon Demurrer, that was adjudged no Bar 
to the Relief: And laſtly, as to the twenty A Rent, he replied quod paratus fuit 63 
obtulit ſe to the Bailiff of the Lord to pay it, but he refuſed to receive it; and upon this 
the Parties were at Iſſue; adjudged that this was an immaterial Iſſue, for it ought not to 
have been upon the Refuſal, but upon the Tenure, to pay twenty Shillings Rent, and 


- 


therefore as to that Point a Repleader was awarded. Cro. Eliz. 886. Parbam verſus 


Norton. . | 3 | 

6. Aſſumpſit againſt Husband and Wife, upon a Promiſe of the Wife dum ſola; after 
a full Defence made by both, the Wife alone pleaded quod ipſa nor aſſumpſit, upon which 
they were at Iſſue, and a Verdict for the Plaintiff; but it being found upon an idle and 


immaterial Iſſue, becauſe the Plea of a Feme Covert without her Husband being no Plex Þ 


at all, a Repleader was awarded. 2 Cro. 288. Tompion verſus Newſon. Telv. 210. S. C. 
Antea Baron and Feme. (I) 10. S. C. f | 


7. In Replevin, the Defendant avowed upon the Statute infra ſeodum Es dominium, Nc. 
of another, the Plaintiff replied non tenure generally, without alledging the Tenure to be in 


any particular Perſon as he ought, and traverſed the Tenure alledged; upon which they 


were at Iſſue; but a Repleader was awarded, becauſe the Plaintiff might have pleaded 
hors de ſon Fee, or have traverſed the Tenure, but could not reply aon tenure generally. 
2 Cro. 127. Paramour verſus Chapman. | | | 
8. Debt on a Bond, conditioned to pay 107. 10s. the Defendant pleaded Payment of 
ten Pounds ſecundum formam Conditionis ; upon which they were at Iſſue, and a Verdict 


for the Plaintiff; and yet a Repleader was awarded. Hob. 113. Kent verſus Hall. 


9. Trover againſt Husband and Wife, upon the Converſion of the Wife to her own | 
Ulſe; they pleaded quod ipſi non ſunt culpabiles ; after a Verdict for the Plaintiff, a Replead- | 
er was awarded, becauſe the Wrong being alledged in the Wife, and none in the -Hus- 


band, the Iſſue ſhould have been quod ipſa non eſt culpabilis. 2 Cro. 5. Cox verſus Cropwell. 


10. In a Qrare impedit, the Plaintiff entitled himſelf under a Grant of the next | 
Avoidance, ſetting forth that B. G. was admitted, inſtituted and inducted; and that the 
Church became void by his Acceptance of another Benefice above Value; the Archbi- 
biſhop pleaded a Plea, to which there was a Demurrer; and the Incumbent pleaded, c. 
and traverſed that B. G. was admitted and infiituted; upon which they were at Iſſue, and 
found for the Plaintiff; and afterwards a Repleader was awarded, for the Induction being 
alledged, as well as the Iuſtitution, that ought likewiſe to have been traverſed. Cro. Car. 


276. Stephens verſus Facone. 


1 
5 


11. Though a Repleader hath been granted after a Verdict, (which ſee antea pl. 9.) yet I 


it is never granted after a Demurrer. Latch. 147. Climſon verſus Pool. | 
12. Caſe, &c. upon ſeveral Promiſes for curing the Defendant of a Sore, and applying 


ſeveral Medicines to him, and for the Medicines, Oc. the Defendant pleaded that he had 


paid the Plaintiff ſixty Pounds for the Medicines, and for the Application ef them; upon 


which they were at Iſſue, and there was a Verdict for the Plaintiff; and upon a Motion 
a Repleader was awarded, becauſe the Cure was not anſwered ; and the Plaintiff had de- 
clared upon that, as well as upon the Application of his Medicines, c. and here the 
Plea went to the Whole, when only Part was anſwered ; and ſo it differs from the Caſe of i 


Diſcontinuance cited in * Heydon's Caſe, for there the Plea was pleaded only to Part. 


Hardres 321. Workman verſus Chappell. 


13. Quantum meruit by a Surgeon for Curing a Wound, the Defendant pleaded a Ten- 
der of two Guineas, Value forty-five Shillings, which was ſufficient abſaue hoc, that he de- 
ſerved more; and upon Demurrer to this Plea, it was adjudged ill, for the Traverſe 
made it double and impertinent ; beſides no ſuch Value could be ſet on Guineas; and a 8 


Repleader was awarded without a Traverſe, and the Plea to be of a Tender of forty-five 
Shillings, and Iſſue to be taken of the Sufficiency thereof; 'tis true, this was often denied, 


that no Repleader ſhould be after a Demurrer, but only after Iſſue joined; but here it was 
not = after a Demurrer, but after twas argued. 3 Lev. 440. Stephens verſus Chambers. 
14. Debt upon Bond againſt the Defendant as Executor; the Iſſue was joined whether i 


_—— 
w_ 


he had Aſſets on the 3oth Day of Novemb. which was the Day when the Plaintiff filed 


2 


his Original, and it was found that he had not Aſſets at that Time; after this Verdict it 


was moved for a Repleader, becauſe this was an immaterial Iſſue; for though he had no: ſ⁶ 


Aſſets then, if he had any afterwards, he is liable; & per Cur, a Repleader was awarded; 3 
for where the Iſſue doth not ariſe from any Matter before alledged in the Pleadings, in 


ſuch Caſe tis properly an immaterial Iſſue, and not aided by the Statute 32 H. 8. as if 


an Action of Debt on a Bond is laid in London, and the Defendant pleads the Bond was 
made in Middleſex, upon which they are at Iſſue, and this is tried in Middleſex, tis not 
aided by the Statute, but there muſt be a Repleader. 2 Mod. 139. Read verſus Dawſon. i 

15. Repleader can never be awarded upon a Demurrer, but is always after Iſſue; nei- 


ther can it be upon a Writ of Error, Mod. Caſes. 102. 
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16. It was held by the Court of B. R. that at Common Law a Repleader was allows 
ed before Trial, becauſe a Verdict did not cure an immaterial Iſſue; but that now a 
Repleader ought never to be allowed before Trial, becauſe the Fault in the Iſſue may be 
helped by the Statute of Feofails. That if a Repleader is denied where it ſhould be 
nted, or e converſo tis Error; that the Judgment in Repleader is general, (viz.) quod 
partes replacitent; and they muſt begin again at the firſt Fault, which occaſioned the 
immaterial Iſſue; that if the Declaration and the Bar, and the Replication be all ill, 
they mult begin de novo; but if the Bar be good, and the Replication ill, they muſt begin 
at the Replication; that nd Coſts are allowed on either Side, and that a Repleader can- 
not be awarded after a Default. 2 Salk. 379. Staples verſus Heyden. 


| Replevin, 
= 
Pleadings therein, and of ſecond Deliverance: 


i. N Replevin the Defendant was Nonſuit, and had Judgment of Retorn bas 
bend; then the Plaintiff brought a ſecond Deliverance, which is in Nature of a 
Super ſedeas to the Retorn habend' ; yet the Defendant ſhall have a Writ to enquire 
of the Damages; but if Judgment be given in the ſecond Delivefance, then the 
Cattle are irrepleviſable. G9/ds. 189. 5 
2. In Replevin, the Defendant avowed for Damage feaſant in his Freehold ; the Plaintiff 
replied, that long before the Defendant had any Thing in the Place where, Oc. he him- 
ſelf was ſeiſed thereof, until he was diſſei ſed by C. and D. againſt whom he brought an 
Aſſiſe and recovered; and that the Eſtate, ro which the Defendant pretended; was inter- 
| mediate between the Time of bringing the ſaid Aſſiſe and the Judgment therein; the 
Defendant rejoined, that before the Plaintiff had any Thing in the Place where, E9c. one 
IV. R. was ſeiſed thereof, who made a Feoffment in Fee to the ſaid Plaintiff, and traver- 
ſed that C. and D. or either of them, had any Thing in the ſaid Lands, at the Time of the 
{aid Recovery ; Juſtice Walmſley was of Opinion, that the Replication in Bar to the 
Avowry was not good, becauſe the Plaintiff did not alledge therein, that C. and D. were 
Tenants of the Land at the Time of the Recovery ; and then when the Defendant in his Re- 
joinder traverſed that which was not alledged, his 'Traverſe is not good; but Windbam 
was of another Opinion, becauſe an Aſiſe might be brought as well againſt Diſſeiſors, as 
thoſe who were Tertenants; and therefore the Plaintiff need not ſhew that C. and D. 
were Tertenants, which muſt be done in all other real Actions, but not in Aſſiſe, for ſuch 
Actions muſt be brought againſt the Tertenants. 1 Leon. 193. Rigden verſus Palmer. 
3. Where a Replevin is ſued by Writ, and the Sheriff returns that the Cattle be not 
to be found, then a Capias in Withernam ſhall be awrded againſt the Defendant ; and after- 
wards, if a Nihil is returned, then an alias and pluries Capias in Withernam ſhall iſſue, and 
ſo to the Exigent ; and if the Defendant doth not appear at the Return of the Exigent, 
and find Pledges to make Deliverance, and ſtand to a Fine, then the Plaintiff may de- 
2X clare upon an uncore detent, and ſo go to a Trial upon the Right of the Cauſe of deſtrain- 
ing; and if he have a Verdict, he ſhall recover his Coſts and Damages; but if it is found 
for the Defendant, he ſhall have a Retorr? habend ; and if he appear upon the Pluries, 
7 no Hithernam lieth, but he muſt make Deliverance, or be committed. 1 Brown. 
109. | 
4. If two Men diſtrain one Horſe for ſeveral Canſes, and they have ſeveral Judgments z 
in N Caſe there can be no Reætorn habend of the Horſe. Brownl. 175. Paine verſus 
aſeall. 
3 5. In Replevin, the Plaintiff declared that the Defendant took his Cattle apud Reading, 
Xx omitting the Words in quodam loco ibidem; and upon Demurrer it was adjudged, that the 
Effect of this Suit is the Taking the Cattle, and not the Shewing the Place where they 
were taken; for tis probable tlie Plaintiff might not know the Place, and if he did, he 
might not have Witneſſes to prove it; and in this Action the Avowant is the Actor, and 
he beſt knows the Place where his Cattle were taken, and therefore it ought to be ſhew- 
ed by him. 1 Brownl. 176. Read verſus Hawes. Godbolt 186. S. C. Hob. 16. S. C. Cro. 
Eliz. 896. contra Moor 678. S. C Ward verſus Savil. x 
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6. In Replevin againſt three for taking a Horſe, one of them avowed, and the other 
two made Cogniſance generally, and not as Bailiſſi, or Servants to him who avowed, as 
they ought; and upon Iſſue joined, it was found for all three Defendants, and two 
Pence Damages, and Judgment was given that they ſhould recover damna ſua prædicta 
per juratores Han; but the Judgment was reverſed, becauſe every Conuſance is a Title 
and a Juſtification in the Right of another, and if ſo, they who make Conuſance have 
no Right to recover Damages for themſelves ; but for the other, in whoſe Right they 
make Conuſance; now in the principal Caſe, Damages are given to them, which is wrong, 
and therefore the Judgment was ſet aſide. ev. 108. Owen verſus Williams. - 

Hob. 110. 7. Error, c. of a Judgment in a ſecond Deliverance ; the Error aſſigned was, that 
8 5 F there was not any Writ of ſecond Deliverance certified, and in nullo eft erratum pleaded, 
8 8 © it was inſiſted that it was not material to certify a 1 Deliverance, becauſe it was 
awarded on the Roll, and the Parties had appeared and pleaded to it; but adjudged, 
that there ought to be a Vrit of ſecond Deliverance certified; and if it vary from the De- 
claration in Replevin, it ſhall be abated. 2 Cro. 424. Newma#i verſus Moor. 
8. In Replevin, Ec. the Plaintiff declared that the Defendant took centum oves matrices 
& Vervices; after a Verdict for the Plaintiff, the Judgment was arreſted, becauſe it did 
not appear in the Declaration how many Ewes, and how many Weathers; for the Sheriff 
is bound to make a Return according to the Writ; *tis true, he may be informed by the 
Party how many there are of each, and may return that zulus venit ex parte querentis ad 
jy nov averia, but he is not obliged by Law to require it ; therefore there ought to be 
ufficient Certainty in the Record it ſelf. Allen. 33. Moor verſus Clipſam. 

9. In Replevin for taking and detaining a Mare and Colt, the Defendant 
pleaded not Guilty as to the Taking, infra ſex Annos ultimo elapſos; and upon De- 
murrer, it was inſiſted that the Plea was good, becauſe in Effect *tis aon cepit, and if 

he is not Guilty of the Taking, he could not be Guilty of the Detaining ; beſides if this 
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14 Plea is not allowed, the Statute of Limitations can never be a Bar in Replevins; but ad- | 
4 judged that the Plea is ill, becauſe it doth not anſwer the Detaining, for probably the | 

4 Cattle might be pounded where the Plaintiff could not come to replevy them, which is 
| an illegal Detainer, though the Taking might be legal. Sid. 81. Arundell verſus Trevil, | 1 
| Lev. 196. 10. In Replevin, Ec. the Defendant avowed the Taking, Oc. the Plaintiff replied that 1 
"1 - Mel- he had Common in the Place where, Ec. appertaining to two Acres of his Land called B. : 
i => ox and upon Demurrer to this Replication it was held too general, becauſe he did not ſaß 2 
man. 8. P. Common for his Cattle “ levant & conchant there. Antea Common. (C) 5. Say verſus i 7 

5 Bo a Toung. S. P. Sid. 313. Cheedlcy verſus Meller. Salk. 228, 346. S. P. 9 

reſcripti- | | ' | 
763 75 a certain Number of Cattle is good, without ſaying levant and conchant. 2 Cre. 2). 1 Mod. 75. 2 Mod. 185. 1 Vert 4 
P 

11. Replevin removed by Recordari, and afterwards the Plaintiff was Nonſuit for want MF * 
of a Declaration; whereupon the Defendant took out a Writ of Inquiry upon the Sta- cl 
tute 17 Car. 2. cap. 27. which takes away the ſecond Deliverance, and therefore the Plain? L 
tiff hath no Remedy, unleſs aſſiſted by the Court; therefore the Defendant was ruled to * 
ſhew Cauſe why he ſhould not accept of a Declaration upon Payment of Coſts. 1 Vent. 80 
64. Playters verſus Sheering. Raym. 33. S. P. | 5 

12. In Replevin, &c. the Defendant pleaded that one Knight was ſeiſed in Fee of te ©* 
Place where, Ec. and granted a Rent-charge out of it to J. P. and ſo makes Conu- „ 
ſance as Bailiff to him, and juſtifies the Taking for Rent Arrear; the Plaintiff replied in h 

Bar, that Knight was not ſeiſed in Fee; and upon a Demurrer to this Replication, it was | | 
moved to amend it; for if he was not ſeiſed in Fee, yet if he was living, the Grant 5. 
might be good during his Life; therefore it ought to appear that he was dead, which was = 
omitted in the Replication; Leave was given to diſcontinue. Raym. 64. Palmer verſus Ys 
Richards. 

13. In Replevin the Defendant avowed, for that T. P. was ſeiſed in Fee of the Place Ing 
where, Cc. who granted a Rent-charge, Cc. to A. M. who by Bargain and Sale duly en- Gr 
rolled, granted the ſaid Rent to the Defendant, Ec. the Plaintiff replied de injuria ſu the 
propria, and traverſed the Grant to A. M. and Iſſue was taken upon the Traverſe, and a WF Av 
Verdict for the Defendant; it was moved in Arreſt of Judgment, that the Plea was ill, _ 
becauſe the Avowant had not made a good Title to the Rent; for that he fet forth it a 
was conveyed to him by Bargain and Sale, and alledges no Confideration ; it ſhould be e 5, 


quadam pecunicæ ſumma ; the Judgment was ſtaid. Raym. 200. Guiliams verſus Mn. 
nington. < | = | | S | 
14. In Replevin for taking his Goods, the Defendant avows under a Leaſe for Tears 
of the Place where, Ec. reſerving Rent, and for that three Years Rent ending at Mich» 
elmas, &c. were in Arrear; he avowed the Taking, Ec. in the Place charged, and 
chargeable with the Rent; the Plaintiff in Bar to this Avowry replied, that nothing was 
in Arrear ; and upon Demurer to this Replication, the Queſtion was, whether this ha! 3 
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Replevin. _ 
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good Plea, without making any Title to himſelf; it was * that at Common Law a 
Stranger could not plead any Thing, where the Lord avowed either for Rent, or Services, 
but hors de ſon Fre; but this 8Strictneſs is remedied by the Statute 21 fl. 8. cap. 19. ty 
which tis enacted, that where Lands are held by Rents, Cuſtoms, or Services, the Lord may 
diftrain upon. the Lands, and in Replevin may avow, or Juſtify the Taking the Difiteſs on the 
Lands; as in Lands within bis Fee, alledging in his Avowry that they are beld of bim; 
without naming any Perſon certain to be Tenant of the ſame : Therefore as the Lord is no 
| longer obliged to avow upon any Perſon certain, but upon the Land, as if it was within 
has Fee; ſo the Tenant, by the Equity of the Statute, is allowed to plead any Plea, to diſ- 
| | charge his Goods from the Diſtreſs ; that this Statute hath been taken favourably for the 
Lord, appears in this Cafe, (viz.) in Replevin the Defendant avowed, for that one Deer- 
ing held Land of him by Fealty and Rent, and that the Plaintiff had the Eſtate of Dcer- 


3» ing, and the Rent being Arrear, the Defendant diſtrained, G. the Plaintiff replied in 


Bar to this Avowry, that Deering made a Feoffment to one Vright, who made a Leaſe 
to him, (the Plaintiff) for Life, and traverſed that he had the Eſtate of Deering ; and 
upon Demurrer to this Replication, it was adjudged ill, becauſe ſince the Statute, tlie 
Party is to avow upon the Land ; therefore if the Tenant occupy the Land, *tis not ma- 
terial what Eſtate he hath in it, and this is Kingſwell's Caſe ; now as the Statute hath been 
taken favourably for the Lord, fo it ought to be for the Tertenant ; for as ar Common 
Law the very Tenant (though not a Stranger) might plead any Plea in Bar to an Avowry 
for a Rent-Charge; ſo ſince the Statute the Tertenant ſhall plead any Plea, to diſcharge 
his Lands from te Diſtreſs; for it would be unreaſonable that he ſhould have his Goods 
taken from him, and be deprived of all Ways to redeem them ; *tis true, it may be ob- 
jected that a Leſſor (under whom the Avowant claimed in this Caſe) is not a Lord within 
the Meaning of the Statute, but he is Dominus pro tempore in Reſpect of the Reverſion ; 
and upon the whole Matter it was adjudged, that the Plaintiff in Replevin may plead 
Riens arrear, or any other Plea, (though a Stranger) and without making any Title to 
the Land. Raym. 252. Fohnſon verſus Grant. 5 | 7 

15. In Replevin, Ec. the Defendant avowed the Taking for the third Part of a Penny 
Rent due at Michaelmas, and reſerved upon a Leaſe for ninety Years, Ec. and upon a 
Demurrer to the Avowry it was objected, that the third Part of a Penny could not be 
taken for it; ſed per Curiam, in“ Treſpaſs the Jury found Damages to half a Fatthing, 
and the Plaintiff had Judgment, and ſo had the Avowant in this Caſe. T. Jones 138. 

; Esagcomb verſus Burnford. | | 
106. In Replevin, the Defendant pleads in Bar that T. S. had a Property in the Beaſts 
taken, and traverſed that they were the Beaſts of the Plaintiff; upon which the Plaintiff 
* demurred, ſuppoſing this Plea amounted to the general Iſſue; but adjudged, that this 
lea ſerves as an Avowry, and therefore the Defendant ſhall have a Return, becauſe they 
are not the Beaſts of the Plaintiff; 'tis true, if the Plea had been regular, he ſhould have 


* 2 Roll. 
Rep. 19. 
3 
verſ. Bul- 
ler . 8. P. 
2 Cro. 

S. C. 


2 Lev. 
9 So 8. C. 


claimed a Property in the Country, and then the Sheriff could not have delivered them 
Fi to the Plaintiff, before lie had brought his Writ de proprietate probanda; if the Defendant 
„had pleaded non cepit, which is the proper Iſſue in Replevin, then he could not have 
0 given Property in Evidence. 1 Vent. 249. Wildman verſus Norton. 
1. 17. In Replevin, the Defendant as Bailiff made Conuſance, and pleaded Property in 4 

Stranger; and upon Demurrer it was objected that he could not; but adjudged that he 
he = might. 1 Lev. go. Oldham verſus Hamſted. | 
18. In Replevin, Oc. the Defendant made Conuſance for an Heriot as Bailiff to J. F. 
the Plaintiff replied, that 77. V. as Bailiff to the ſaid 7. S. at another Time made Conu- 
'a5 2 fancein C. B. and ſets forth the Record at large, prout patet per recordum; and upon a 
- 2X Demurrer to this Replication, it was objected, that it was ill, becauſe the Plaintiff did 


not ſer forth that the Conuſance in the C. B. was made by the Aſſent of T. S. for it might 
us de made by a Stranger without his Privity, to which the Court inclined. 2 Lev. 210. 
Ingram verſus Bray. 85 | BY 
19. In Replevin, the Defendant avowed for Rent arrear upon a Leaſe, and ſets forth a 
Grant of the Reverſion to himſelf (but omitted to ſhew an Attornment to the Grant; Y 
the Plaintiff replied, Riens arrear, upon which they were at Iſſue, and a Verdict for the 
Avowant ; it was objected againſt his Avowry, that he had ſhewed no Title for Want of 
an Attornment; but adjudged, that Riens arrear hath admitted a Title, for the Jury 
could not find any Thing in Arrear to him, if he had no Title. 2 Lev. 234. Knight ver- 
ſus Hooper. | | 
20. In Replevin, the Defendant made Conuſance as Bailiff to TJ. & for a Retit-Charge ; 
the Plaintiff replied in Bar, that the Defendant took the Diſtreſs without the Privity or 
Command of 7. S. and that ſuch a Day after it was taken, and as ſoon as T. S. had No- 
tice of it, he diſavowed the Taking, &c. and upon Demurrer it was adjudged, that this 
Replication is ill, for it ſhould have traverſed his being Bailiff to 7. . ſo he was ruled 
to replead upon Payment of Coſts. 3 Lev. 20. Dobſon verſus Douglas. n 


1 


* 


n e 7 * : _— oy 
1 ©, * 4 

| 4 y 5 

* 2 2 * * y BY 

$5 <4 

F FEE 

' } : 
„ * rd * 
MS * 

. g. 2:49 Fe 3 


„ * Ry 8 8 * 


Mod. 
Caſes 
102. 
Poſtea pl. 
31. S. C. 
* This is 
in Bar, it 
ou 
2 been 
in Abate- 
ment. 
+ This is 
in Abate- 
ment, it 
ſbould 
have been 
Return 
equæ. 


* 1 Vent. 


249. 
2 Lev. 92. 


— 


_ — 


21. In 
vernors are a Corporation, and ſeiſed in Eee of the Place where, in the Right of the Hoſpi- 
tal, and ſo made Conuſance Damage: feaſant there, c. and upon Demurrer, it was objected 
that the Avowry was ill, becauſe it did not ſet forth how this became a Cor poration; 
beſides, the Bailiff did not ſet forth a Command or Precept in ſo doing, and that it was 
in Writing, without which a Corporation cannot command; but adjudged, that this A- 
vowry is good, becauſe the Incorporation is but an Inducement to the Seiſin, and there- 
fore he need not ſhew how they were incorporated, and he need not alledge a Precept in 
Writing, for their Precepts are never in Writing. 3 Lev. 107. Manby verſus Long. 
22, In Replevin, the Writ was in the detinet, and the Plaintiff declared in the detinuit, 
and for this Variance it was objected againſt the Declaration; but there being a Fault in 
the Avowry, they agreed to amend on both Sides; but this was a material Objection, for 
in the detinet, if the Plaintiff hath a Verdict he muſt recover the Value of the Goods, 
and likewiſe Damages for the wrongful Taking; but in the detinuit, he ſhall only recover 
for the wrongful Taking, becauſe that Word being in the preterperfect Tenſe, implies that 
the Plaintiff had his Goods again. 2 Lutw. 1147. Peters verſus Duke. 

23. In Replevin for taking live Cattle and ſeveral Stacks of Hay, the Defendant ac- 
knowledges captionem Averiorum & Catallorum, &c. and juſtifies guoad Averia prædicta, but 
omits Catalla, and yet prayed Judgment Averiorum & Catallorum ; this was adjudged ill, 
becauſe he acknowledged the Taking of all, but juſtified only as to Part ; and where the 
Diſtreſs is entire, if the Juſtification is wrong in Part, tis wrong in the Whole; the Court 
doubted what Judgment to give, either to abate the Avowry, or that the Plaintiff ſhould 
have Judgment final. 5 Mod. 17. Fohbnſon verſus Adams. . 

24. In Replevin for taking his Mare apid H. in a Place, there called the King's Highway, 
the Defendant in his Cogniſance juſtified the Taking in a Place, called the Queen's Highway, 
for that it was the Freehold of the Lord Lemſter, and traverſed the Taking in the Place, called 
the King's Highway, unde petit judicium & * retorn” equa ; there was a Replication, in 
which the Plaintiff maintained his Declaration, and the Defendant demurred and con- 
cluded ut prius petit judicium & quod narratio præd f caſſetur; and the Plaintiff joined in 
Demurrer, and had Judgment, becauſe the Defendant having juſtified the Taking in ano- 
ther Place, concluded his Plea in Bar, for ſo is petit judicium & retorn' eque; but his De- 


petit judicium & retorn', &c. was in Bar at Common Law, and that he need not ſay any 
thing of Damages, for theſe are given by the Statute 7 H. 8. cap. 4. and 21 H. 8. cap. 14. 
adjudged, that the ſubſequent Words quod narratio caſſetur, being inconſiſtent with the Bar, 
ſhall be rejected. 1 Salk. 3. Croſs verſus Bilſon. | 

25. In Replevin, the Defendant pleaded in Bar, that the Property of ſome of the Goods 
taken was in, the Defendant, and traverſed that the Property was in the Plaintiff, and as 
to ſome other of the Goods, that the Property was in TJ. S. and traverſed that it was in 
the Plaintiff, & hoc paratus eſt verificare, unde petit judicium fi prædict' (the Plaintiff) actio- 
nem ſam habere debeat, &c. petit etiam retorn' bonorum cum damnis, &c. and upon a De- 


murrer to this Plea, it was objected, that Property in a * Stranger ought to be pleaded in A. 7 


batement, and not in Bar; but adjudged, that if the Property is not in the Plaintiff, tis all 
one whether tis in a Stranger, or in the Defendant himſelf; for it deſtroys his Action in 
either Caſe. 1 Salk. 4. Preſgrave verſus Sanders. | 

26. In Replevin, if the Defendant plead in Abatement, (except it be in Matter of Pro- 
perty) he mult ſuggeſt Matter for a Return, but *tis not traverſable ; as for Inſtance, in 
Replevin for taking a Horſe in a certain Place, called the Common - Marſh, the Defendant 


pleaded, that he took it in a Place, called the Plott, and traverſed the Taking in the Common 
Marſh, unde petit judicium de narratione, &c. Et pro retorn' habend he made Conuſance, 
for that T. S. was ſeiſed in Fee of the Place where, which he demiſed to the Plaintiff ren-/ 


Ling Rent, and that for Rent arrear, he, by the Command of the ſaid T. S. diſtrained the 


"Horſe ; the Plaintiff replied in Bar of the Conuſance, and traverſed the Seiſin of 7. S 


to which the Defendant demurred, and had Judgment; tis true, he did well to ſuggeſt 


Matter for a Return, otherwiſe he could not have a Return and Damages, but the Plaintiff 3 | 
ought not to have traverſed the Seiſin, ſince the Traverſe of the Place was only in Abate- 
ment; and therefore having ſo done, and the Defendant demurred, tis a Diſcontinuance. 


1 Salk. 93. Foot's Caſe. 


27. In Replevin, Sc. the Defendant pleaded, that the Taking was in another Place, 
and trayerſed the Place where the Plaintiff alledged it to be; adjudged, that is enough) 
for he muſt go on and make an Avowry (i. e.) he muſt ſuggeſt Matter to have a Return, 
Sc. which Suggeſtion is only to bring his Caſe within the Statute of H. 8. for Damages; 
for before that Statute there were no Damages given in ſuch Caſes ; therefore this Su- 


geſtion being for a particular Purpoſe, is not traverſable. 1 Salk. 94. Hill. 8. Will. 


21. In lecond Deliverance, the Defendant made Conuſance as Bailiff: to the Maſter and 
Governors, of Chriſt's, Hoſpital in Lincoln, founded by R. S. for that the Maſter and Go. 


2 


murrer to the Replication was concluded in Abatement, for ſo is quod narratio prædict' caſ- = 
ſetur ; ſo that one is concluded in Bar, and the other in Abatement : Now tis plain, that 
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Replevin _ 129 
28, In Replevin, Sc. the Defendant pleaded in Abatement, that the Property of the 
Cattle was in a Stranger; and upon a Demurrer to this Plea it was adjudged, that the 
Defendant might plead it either in Bar or in Abatement, that where the Plea in Abate- 
ment is to the Point of the Action, (as Property was in this Caſe) there the Defendant 
ſhall have a Return without making an Avowry for it; for whether the Property was in 
him or a Stranger, he ought to have a Return, becauſe he had the Poſſeſſion of the Cat- 
tle, which were illegally taken from him by the Plaintiff in Replevin; but where the 
plea in Abatement is of a collateral Matter, there he muſt make an Avowry to have the 
Return. 1 Salk. 94. Butcher verſus Porter. 1 Yo | | 
5 SDK eplevin, Sc. for taking his 1 — in a certain Place called the Brills, in gquodam 
alio loco ibidem vocat the Boggs ; the Defendant juſtified the Taking i the Brilis, for that 
J. S. was ſeiſed thereof in Fee, Oc. and upon a Demurrer to this Plea, the Plaintiff had 
Judgment, becauſe here were two Places alledged, and the Defendant had only anſwer- 
ed to one of them, ſo tis a Dsſcontinnance. 1 Salk. 94. Weeks verſus Speed. | | 

30. In Replevin, the Defendant avowed, and the Plaintiff being Nonſuit brought a ſe- 
cond Deliverance ; upon which he moved to ſtay the Writ of Inquiry for Damages, but 
it was denied, for though a ſecond Deliverance may be a Superſedeas to the Return Ha- 
bend ; yet tis not ſo to the Writ of Inquiry for Damages, becauſe they are not given 
for the Thing for which the Defendant avowed ; but by Virtue of the Statute 21 H. 8. 
cap. 19. as a Recompence to the Avowant for his Expence and Trouble. 1 Salk. 95. 
Pratt verſus Ratlidge. 55 5 | | | 

31. Adjudged, that in Replevin for Taking, Esc. in a certain Place, Oc. the Defendant juſti- Antea pl. 
fies the Taking in another Place, and traverſes the Place in the Declaration; that this Vari- 24. S. C. 
ance is pleadable in Abatement and not in Bar, and the Plea muſt begin with petit jndi- 
cium de brevi & de narratione, quia dicit quod the Cattle were taken in ſuch a Place abſ> 
que hoc, that they were taken in the Place alledged in the Declaration, & pro retorn' ha- 
bend he avows the 'Taking in that: Place Damage-feaſant, or for Rent arrear (as the Caſe 
is); and *tis a proper Concluſion to ſay, ande petit judicium & retorn averiorum, without 
ſaying any thing of Damages, becauſe theſe are given by the Statute ; and in ſome Caſes 
the Defendant need not make Conuſance, but in others he muſt ; as for Inſtance, if he 
Xx claim a Property in himſelf, he ſhall have a Return without Conuſance, becauſe ſuch 
"X Plea deſtroys the Plaintiff's Title; if he lay a Property in a Stranger, and that Matter 
is admitted, he ſhall have a Return without Conuſance, becauſe by the Plaintiff's Admit- 
rance his Title is deſtroyed ; but in all Pleas which do not ſhew the Property out of the Plain- 
tiff, there muſt be a Conuſance made, and the Plea is only to be anſwered, and not the 
Conuſance ; for it would be a Diſcontinuance to traverſe the Conuſance. Mod. Caſes 103. 

In Croſs and Bilſon's Caſe. | PO. 

32. In Treſpaſs for taking his Cattle, &c. the Defendant pleaded, that the Place where, 5 Mod. 
Sc. was an Hundred, and Time out of Mind had a Court for all Actions and Replicvins, 252. 
grantable either in or out of Court; and that a Replevin was granted to him by the Bailiff 
of the Hundred out of Court, by Virtue whereof, Ec. and upon a Demurrer to this Plea 
it was adjudged ill; for though it may be a Queſtion, whether a Hundred-Court can pre- 
ſcribe to hold Pleas in Replevin, becauſe *tis derived our of the County-Court, and at 
Common Law the County-Court could not, but is enabled by the Statute of Marlbridee, 
which doth not extend to a Hundred-Court ; yet tis clear, that they cannot grant them 
out of Court. 2 Salk. 580. Hallet verſus Burt. | 

33. In Replevin, the Avowry was for Rent arrear, and the Avowant had Judgment ; 5 Mod. 
and in a Writ of Error brought in B. R. the Error aſſigned was, that Part of the Rent 363. 
became due after the Diſtreſs taken, (viz.) the Diſtreſs was made three Days before Michael 
mas, and the Defendant avowed for Michaelmas Rent ; adjudged ill, becauſe the [udg- 
ment in Replevin is to have a Return irreplevi ſable, (i. e.) that he ſhall have the Diſtreſs 

as a Pledge, till all the Rent is paid: Now in this Caſe that muſt be more than was 
due at the Time of the Diſtreſs taken ; the Avowant ought to have abated his Avowry 
qnoad Michaelmas Rent, and taken Judgment for the reſt ; but he got the Roll amended 
in C. B. and ſo it was here. 2 Salk. 580. Richards verſus Cornforth. It was ſaid, that ſo 
much Certainty is not required in an Avowry as in a Declaration, becauſe a Plaintiff in 
an Action muſt make out his Title, and there can be but one Point in Iſſue, but in 
Avowries there may be two; as for Rent on two Demiſes, and if one is found for the Avow- 
ant, tis ſufficient. See Goodman verſus Ailing. | 

34. In Replevin, the Declaration was, that the Defendant Summonitus fuit ad reſponden- 
dum, &c. de placito Captionis & injuſte detentionis Averiarum ; the Defendant avowed, and 
the Plaintiff replied in Bar, then there was an ill Rejoinder ; and upon Demurrer, it was 
objected againſt the Declaration, that it was ill, becauſe there was no ſuch Word as Ave- 
r1arum ; adjudged, that if the Original is fo, tis ill; but this Declaration is only a Reci- 
tal of the Original; and therefore, if the Defendant: will take any Advantage of it, he 
muſt crave Oyer of it ; *tis true, a Replevin may be as well by Plaint in the Country 
as by Orignal here; but this muſt be underſtood to be by Original, becauſe the Fot. 
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= is fonmonitus fuit, &c. and the Defendant cannot have any Advantage of this Pault by 
=” | Oyer, if it had been brought from the C. B. into this Court by Writ of Error, then he 
muſt” have alledged Diminution, and prayed a Certibrari; and if the Original certified 
had been Averiarum, the Judgment muſt be reverſed. 2 Salk. jor. Helliot verſus Selby. 


[y Salk.629, 35. In Replevin for taking his Cattle in H. the Defendant made Conuſance as Servant 
by 630. to GC. D. who was ſciſed in Fee of the Place where, and ſo juſtifies the Taking Damage-fea. 
3 ſant; the Plaintiff replied in Bar, that he himſelf was fei ſed in Fee of a third Part of a 
% Moiety, Oc. of the Place where, and fo juſtifies the putting in his Cattle, and traverſes 
# pO that the Defendant's Maſter was ſole Tale ; and upon a Demurrer to this Replication, 
ih it was objected that it was ill, becauſe the Defendant had not alledged any ſole Seiſin in 
nl his Plea, and therefore this is not traverſable ; beſides, this Replication confeſſes and a. 
1 voids the Defendant's Title, and for that Reaſon tis not traverſable; that a Conuſance is 
1 in Nature of a Declaration, and that the Laying a Siſin in Fee in a Declaration generally 
Wl | did not import à /ole Seifin, as it would in a Bar or Replication; but adjudged, that a 
(28 * Winch Conuſance is a Declaration, and ſomething more; that in Treſpaſs “ a Seiſin in Fre hath 
1 7. 2 Mod. been laid generally, and a ſole Seiſin traverſed and held good; that where a Man alledges 
1 6. a Seifin in himſelf generally, tis not enough for another to alledge himſelf to be 'Fenant 
"TM in Common with him, without traverſing the ſole Seiſin; becauſe by alledging himſelf. Te. 
kw nant in Common, he doth not confeſs or avoid the Title of the other; and in this Caſe 
10 to introduce his Traverſe, the Plaintiff muſt make ſome Title to enable him to coiitro- 
1 vert with the Defendant, which he hath done; therefore it was adjudged for the Plaintiff. 
| Ai iſ Mod. Caſes 158. Gilbert verſus Parker... | 0 
| 9 | 36. Ruled, that where in Replevin the Avowant ſets forth, that he was poſſeſſed of the 
bl Place, Ec. for a certain Term of Years, and made an Underleaſe to the Plaintiff reſer- 
0 ving Rent, which being in arrear, he diſtrained; the Plaintiff was Nonſuit, and a Return 
00 irrepleviſable was awarded; and upon the Return of the Writ of Inquiry, it was object- 
1 ed that this Avowry was ill, for that it ſet forth a particular Eſtate for Years, without | 
1 ſhewing who had the Fee, or without ſhewing the Commencement of the particular E- | 
{MN lj ſtate; but adjudged, that it being after a Nonſuit, it was too late to make this Ob- | 
WT. jection, becauſe on ſuch an interlocutory Judgment a Writ of Error would lie, and that | 
if [i * Hob. is the proper Remedy ; and a Difference was taken between an * Avowry or Conuſance | 
| [; 32 upon a Title, and where it was for Damage-feaſant ; for if *tis for Rent upon a Title, he : 
li 863. muſt ſhew it in particular, and the Plaintiff may traverſe any Part of it; f but if tis for 0 
y + Mod, Damage-feaſant, tis ſufficient that a Title appears for him to diſtrain, and the Plaintiff MF ; 
Caſes muſt ſhew the Diſtraining to be wrongful, by making himſelf a Title, or deſtroying that , 
153. of the Avowant. Mod. Caſes 233. 5 | x 
: 
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Where 'tis good, and no Departure. | Where tis not good. (B) 
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- Where tis good, and no Departure, 


E B T ona Bond; the Defendant pleaded it was with a Condition to ſtand 8 
to the Award of Arbitrators, who awarded him to pay to the Plaintiff 
100 J. at ſuch a Day, or to find two ſufficient Sureties to be bound with him 


to pay the 1007. by 20 J. yearly, till the Whole was paid, and that he had 
performed the Award; the Plaintiff replied, that he had not paid the 1007. and upon ⁵⁶ 
Demurrer the Replication was held good, for the Award was in the Di qjunctive, yet in 
Law tis ſingle ; Br as to the finding Sureties tis void, ſo nothing is awarded but the 
Payment of 100 J. 1 Leon. 140. Oldfield verſus Milner. 4 
2 Bulſt. 2. Ejectment, the Plaintiff declared on a Leaſe made by B. G. the Defendant pleaded 
8. C. that the Land was Copyhold, Parcel of the Manor of R. of which the King was ſeiſed, 3 
and by his Steward granted the ſame to the Defendant in Fee, Sc. the Plaintiff replied, 
tat before the King had any thing in the Lands, the Queen was ſeiſed in Fee, Ec. 15 I 
R | | | 1 
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by her Steward at ſuch a Court granted the Lands to the Plaintiff, G. and upon De- 
murrer to the Replication, it was objected that the Plaintiff ſhould have traverſed the 
Grant alledged in the Bar; but adjudged that the Replication was good, becauſe the 


_ Replavatipe: 


' Plaintiff had confeſſed and avoided the Defendant's Title by a former Grant made to 


him by the Queen, and therefore ought not to traverſe the Grant made to the Defendant. 
2 Cro. 299. Rice verſus Haverſtone. S. C. 


3. In Treſpaſs and falſe Impriſonment , the Defendant juſtified under an Exchequer- 
Writ, by which he was commanded to take the Plaintiff in Execution, and that he took 
him by Virtue of the ſaid Proceſs, and left him to the ſucceeding Sheriff; the Plaintiff 


replied, that after the Impriſonment, there was a Superſedeas directed to the Defendant to 


| diſcharge him; and upon Demurrer it was objected, that though a Sheriff at the Com- 


h 8 
8 PR 


3 
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mand of the Plaintiff may let a Man out of Execution, yet he is not bound to do it; 
but adjudged the Replication was good, for the Sheriff is bound to take Notice of the 
Party's Diſcharge of the Priſoner, as he is of his Order to arreſt him. 2 Cro. 379. Mi- 
thers verſus Henley. „„ 7 ] 
4. Debt by an Adminiſtrator de bonis non, &c. by J. T. Executor of F. A. the Defen- 
dant pleaded, that the ſaid 
wards the ſaid 7. J. made 
tion of the Will of the ſaid J. T. and adminiſtred ſeveral of his Goods, and that J. D. 
is ſtill alive; the Plaintiff replied, that bene & verum eff, that J. A. made the ſaid F. T. 
his Executor, who adminiſtred his Goods, and that the ſaid F. T. . D. his Execu- 
tor, and died; but ſaid, that 7. T. did not prove the Will of 7. A. and that the ſaid 7. 
D. before he took upon him onus teftamenti of the ſaid F. T. refuſed before the Ordinary, 
Sc. and upon Demurrer to this Replication, it was inſiſted for the Defendant, that it 
was a Departure from the Declaration; for there he alledges that F. T. was Executor of 
7. A. and in the Replication he ſays, that true it is, that 7. A. made J. J. his Executor, 
ut he did not prove the Will; but adjudged the Replication was no Departufe, becauſe it 
ſhews that he was Executor, quoad Adminiſtration of the Goods of F. A. though not as 
abſolute Executor, for want of proving his Will. 2 Cro. 614. Hayton verſus Wolfe. 


5. Debt on a Bond, conditioned that if B. G. an Apprentice waſted any of the Plain- 2 Cro. _ 
tiff's Goods, and the ſame being duly proved, by bis Confeſſion, or otherwiſe, that then 381. 8. & 


the Obligor would make Satisfaction; the Defendant pleaded, that there was no Proof 
made, Oc. the Plaintiff replied, that the Apprentice had received four Thouſand Pounds 
of his Money in Flemiſh Coin, and that he had imbeziled and waſted four Hundred 
Pounds Part thereof, and that he confeſſed it by a Writing under his Hand; and upon De- 
murrer it was objected that the Replication was ill, becauſe the Plaintiff had not ſhew- 
ed to whom the Confeſſion was made; but it was adjudged good, for it ſhall be underſtood 
a voluntary Confeſſion, which anſwers the Words of the Condition, and not in a Court 
of Record. Hob. 92. Death verſus Gold. S. C. . 8 

6. Treſpaſs for a Battery, Ec. the Defendant pleaded, that at the Time in which the 
Treſpaſs was ſuppoſed to be done, he was ſeiſed of ſuch a Rectory in the Place where, 
Sc. in Fee; and that there was Corn ſevered from the nine Parts which the Defendant 


came to carry away, and that the Defendant ſtood there to defend it, Gc. the Plaintiff 


replied de injuria ſua propria abſque tali cauſa, and upon Demurrer he had Judgment ; 
for it was adjudged, that ſuch general Replication was good, and that he need not anſwer 
the Defendant's Title and his Plea, becauſe he doth not claim any Right to the Corn; 
but only Damages for the Battery, which is a Thing collateral to the Title. Telv. 157. 
Taylor verſus Markham. | | | 
7. Treſpaſs for entering his Cloſe and Honſe at R. the Defendant juſtified by Virtue of 
a Warrant upon a Capias utlegatum to him directed, to execute upon B. G. and it bein 
reported he was at the Plaintiff's Houſe, he went in a Foot Path 7hrozgh the Cloſe to the 
Houſe, and asked Leave to enter, and the Plaintiff gave Leave, and not finding B. G. 
there, he returned the ſame Way; Iſſue was joined, whether the Plaintiff gave Leave 
or not, and it being found for him, it was moved in Arreſt of Judgment, that the Plain- 
tiff had not replied to the Cloſe, and no Iſſue was upon that, ſo that all was diſcontinued ; 
but adjudged that the Trial was good, and Judgment ſhall be for what the Verdict had 
found, and that the other Matter was helped by the Statute of Teofails. 2 Cro. 353. 
Watts verſus King. Hob. 187. Fr-efton verſus Bowyer. S. P. ic 
8. Caſe for taking Toll of the Plaintiff for a Paſſage over a Bridge, ſetting forth ffor 
Title Letters Patents, Anno 20 H. 6. to All Souls College in Oxford, for them and their 
Tenants, and Farmers to be quit of Toll, &c. the Defendant pleaded in Bar the Statute 
28 H. 6. of Reſumption of all Liberties granted by him; the Plaintiff in his Replication 
ſet forth the Statute 4 H. J. by which the Letters Patents granted by H. 6. to the Col- 
ege, were made good, c. and upon Demurrer, it was objected that this Replication was 
a Departure from the Declaration; for in the one the Plaintiff made a Title under Let- 
ters Patents, and in the other under a Statute of a Revivor of thoſe Letters Parents ; 
but adjudged no Departure; for that is where the Matter contained in the Replication 


9 2 varies 


2 Roll. 
A. made F. T. his Executor, who adminiſtered ; and after- Rey. 229. 


D. his Executor, and died; who took upon him the Execu- 5: C. 
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varies from the Declaration, which is not this Caſe, for the Pl 
main on the Letters Patents. Telv. 13. Hood verſus Haukſhed. 3 85 "= 
9. Si. fa. againſt K. R. as Adminiſtratrix upon a Judgment obtained againſt the Tn. 
teſtate ; the Defendant pleaded that the Inteſtate made a Will, and his Son (an Infant) 
Executor; that Adminiſtration was committed to the Defendant, durante minore @tate of the 
Infant, who refuſed at the Age of ſeventeen; and thereupon Adminiſtration, Ec. was 
committed to another; and that at the Time the Infant Executor came of Age, the De- 
fendant had fully adminiſtred all the Eſtate which came to her; the Plaintiff replied, 
that, at the Time the Infant came of Age, devaſtavit diverſa bona, but doth not ſay that 
the Defendant devaſtavit; the Defendant K. rejoined, that præd the Defendant non devaſta. 
vit, and having a Verdict, the Plaintiff would have avoided it by an Exception to his own 
Replication, (viz.) that the Iſſue was not well joined, becauſe *tis not alledged in the Re. 
plication that the Defendant devaſtavit; but adjudged, that the Defendant ſhall be in- 
tended by the Replication, though not named, becanſe ſhe was Adminiſtratrix, and none 
elſe could commit Waſte, and the Rejoinder ſhews who was meant in the Replication, 
(viz.) præd K. dicit quod ipſa non devaſtavit, and ſhe was the Defendant. Co. Car. 5), 
66. Oxford verſus Rivett. 433 3 {i 
10. In Treſpaſs, the Defendant juſtified, for that the Place where, was the Freehold of the 
Marqueſs of Winton, and by his Command; the Plaintiff replied that it was Part of the 
Manor of R. whereof B. G. was ſeiſed in Fee, and levied a Fine thereof to the Uſe of 
himſelf and his Wife for their Lives, the Remainder to Edward Pawlett for one Hundred 
Years, if he ſo long lived; that after the Death of the Husband and Wife, the ſaid | 
Edward Pawlett entered, and made a Leaſe to the Plaintiff, and avered that Edward was 
living; and upon Demurrer to the Replication, it was objected that it did not anſwer, ' 
nor confeſs or avoid the Freehold of the Marqueſs; but adjudged, that becauſe the Bar 
was a Bar at large, and the Title in the Replication being at large, his claiming under | 
Leaſe for Years was a ſufficient Replication, without anſwering the Freehold. Cro. Car. 
384. King verſus Coke. Te > 1 . | 
11. In Treſpaſs, the Plaintiff declared for taking bis Horſe, the Defendant juſtified the 
Taking, Ec. for an Eftray; the Plaintiff replied, that after the Taking, (viz.) 4 Ocfobris, 
&c. the Defendant did ride the Horſe to R. and upon Demurrer, this was adjudged no 
Departure, becauſe by the Demurrer, the Defendant had confeſſed the Riding the Horſe ; X# 
and becauſe by his Seiſure he had no Property, but e the Cuſtody of the Horſe, in 
778 Caſe the Riding made the Taking wrongful, and ſo the Action maintainable. S?. 
n Pi E | 
I 1 Debt on an Award Bond, wherein the Plaintiff declared, and ſet forth an Award ⁵̃ 
made May 28 in ſuch a Year, ready to be delivered the next Day; upon nullum arbitrium 
pleaded, the Plaintiff replied an Award made 28 May, ready to be delivered the ſame 
Day; and upon Demurrer to this Replication, it was objected, that the Award ſet forth 
in the Declaration, and that in the Replication, could not be the ſame, becauſe one is of 
an Award made and to be delivered 28 May, and the other of an Award made and to be 


aihtiff*s Title dic ſtill re. 


0 
delivered 29 May; but adjudged that the Replication is good, becauſe the Iſſue to be 
tried was, whether there was any Award made or not, and not upon what Day it was made. 
Stile 41. Tyler's Cafe. 5 5 | | : } 
13. Treſpaſs for taking and chafing his Sheep, by Reaſon of which chaſing one of them 1 
died; the Defendant pleaded that the Place where, &c. is his Freehold, and that the , 
Plaintiff's Sheep there doing Damage, he leniter chaſed them from thence, que eft eaden 1 
tranſgreſſio ; the Plaintiff replied in Bar, and juſtified the Putting in his Sheep, for that , 
he had Right of Common there; the Defendant rejoined that it was his Freehold and en- t 
cloſed ; and upon Demurrer, it was objected, that the Replication was ill, becauſe the IF e 
Plaintiff had not replied to the Chaſing 3 by the Defendant, for he ought to have 
traverſed that the Defendant did gently chaſe the Sheep; but adjudged, that ſince in his: 2 
Replication he relied upon the Right of Common, he had waved the Chaſing, and there- 3 
fore *tis good enough. Raym. 185. e 
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Mhere tis not good. 


1. T EASE of Lands and Trees to B. G. without Impeachment of Waſte; the Leſſor 
. was attainted of Treaſon, the Queen granted the Inheritance of the Lands, 
on which the Trees were growing, to R. L. in Fee, who made a Feoffment thereof 
to J. D. and entered into a Bond to ſave the Feoffee and the Premiſſes harmleſs, from 
the Intereſt of the Leſſee, by Virtue of the aforeſaid Leaſe, who afterwards felled the 
Trees; and in an Action of Debt brought on this Bond, the Defendant pleaded on dam- 
nificatus; the Plaintiff replied, but did not ſhew that B. G. claimed the Trees by Virtue 
of the Leaſe, and did not conclude fic damnificatus, for which Reaſon the Plea was held 
ill. Dyer 185. | 
2. Treſpaſs for entring into his Houſe and breaking his Cloſe; the Defendant pleaded 
that it was his Freehold ; the Plaintiff replied, that the Place and Cloſe in which the 
Treſpaſs was ſupoſed to be done, ef unum meſſuagium, &c. and ſo made a Title go the 
Houſe; and upon not Guilty pleaded, it was found for the Plaintiff, but he couldnever 
get Judgment, becauſe there was a Variance between the Declaration and the Replica- 
tion; the one being for a Treſpaſs in an Houſe and Cloſe, and the other being for a Treſ- 
paſs in the Houſe only. Golds. 158. I 
3. When the Defendant pleads in Bar, and the Plaintiff replies inſufficiently ; and the 
Defendant demurs ſpecially Upon the Replication; in ſuch Caſe, if the Action be of 
ſuch a Nature that a Title is {et forth in the Declaration or Count, as in a Formedon., or 
the like, there Judgment ſhall be given for the Plaintiff, upon the inſufficient Bar of the 
Defendant; but where the Title doth not appear till ſet forth in the Replication, and 
that is inſufficient, there Judgment ſhall be given for the Defendant, for the ill Replica- 
tion. Godbolt. 138. Zonch verſus Bampfield. 1 Leon. 15. S. C. Antea Fines. (A) 14. S. C. 
4. Treſpaſs for cutting down Oaks; the Defendant pleaded that he was ſeiſed of a 


Meſſuage in R. and fo preſcribed to have reaſonable Eſtovers ad libitum ſuum capiend', 3 Leon. 


in the Woods, and Underwoods there, Sc. the Plaintiff replied, that the Place where, 
Oc. is within the Foreſt of W. and that the Defendant, and all thoſe whoſe Eſtate he hath, 
Oc. have uſed to have reaſonable Eſtovers, Oc. per liberationem Foreſtarii vel ejus depu- 
ftati, &c. and upon Demurrer the Replication was held ill; for there being two Preſcrip- 
tions, if the Plaintiff would defeat the Preſcription of the Defendant by the Foreſt Law, 
he ought to have pleaded that Lex foreſtæ talis eſt; or he ought to have traverſed the De- 
fendant's Preſcription ; but he had done neither. 2 Leon. 209. Ruſſel verſus Beecher. 

5. Debt upon Bond, conditioned that after the Marriage of the Plaintiff, and having a 
Son by his Wife, that the Defendant would convey Lands of the yearly Value of forty 
Pounds to the Son in Tail, to enjoy after the Death of the Obligor, which was not done; 
the Defendant pleaded, and confeſſed the Marriage and Birth of the Son, but ſaid that 
he had made a Feoffment to . R. to the Uſe of himſelf for Life, Remainder to the 
Uſe of the Son in Tail ; the Plaintiff replied, that he had not made ſuch Feoffment ; and 
upon Demurrer to the Replication, it was adjudged againſt him; for though the Plea in 
Bar was ill, becauſe the Feoffment was no Performance of the Condition, for the Son 
was not made a Party to it, neither had he any Deed in his Poſſeſſion to prove his Title 
to the Eſtate; yet when the Plaintiff replies to an ill Bar, he hath loſt his Advantage of 
excepting to it. Cro. Eliz. 825. Stutfield verſus Somerſett. „ 

6. Debt on a Bond of Award; upon ullum arbitrium pleaded, the Plaintiff replied, 

and ſhewed an Award made, but did not agu any Breach z and though the Plaintiff had 
a Verdict, he could not get Judgment, becauſe he had not aſſigned a Breach, and by 
Conſequence had no Cauſe of Action. 2 Cro. 220. Barrett verſus Fletcher. Antea Amend- 
ment. (D) 5. 5. C. | 3 
J. In Ejectment upon a Leaſe made by B. G. the Defendant pleaded, that before the 
ſaid B. G. had any Thing in the Lands, that R. L. was ſeiſed and had Iſſue, to whom the 
Land deſcended after his Death, and that the ſaid B. G. entered, and was ſeiſed by 
Abatement, Sc. the Plaintiff replied, and confeſſed the Seiſin of R. L. and that he devi- 
fed the Lands to B. G. and ſo claimed under the Deviſe, and traverſed that he was ſeiſed 
by Abatement ; and upon Demurrer, it was adjudged that this Traverſe had made the 
Replication ill, for having confeſſed and avoided the Defendant's 'Title, he had tender- 
ed a good Iſſue; and therefore ought not to have traverſed, that he was ſeiſed by Abate- 
ment. 2 Cro. 221. Bedell verſus Lull. Telv. 151. S. C. : 
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out Eviction, Sc. the Defendant pleaded, that the Obligee 


Replication. GEE 
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8. Debt upon Bond, conditioned that the Obligee ſhould quiedy enjoy the Lands with. 
ad quietly enjoyed, Ec. the 

Plaintiff replied, that an Ejectment was brought againſt him upon a Leaſe made of the 


Lands by B. G. and that the Plaintiff in that Action recovered, and averred that B. 6. 


had a good Title to make ſuch Leaſe, which may be very true, and yet the Plaintiff may 
have no Cauſe of Action, becauſe B. G. who made the Leaſe, may have a good Title un- 
der the Plaintiff himſelf fince the Bond was made; therefore he ought to have averred 
that B. G. had a good Title, &c. before the Obligation made ; and for that Reaſon the 
Replication was held ill. 2 Cro. 315. Kirby verſus Hanſaker. Breach of Condition. (A) », 


S. C. | 


9. Debt upon Bond to perform an Award; the Defendant pleaded that the Arbitrator 
made an Award, reciting a Suit commenced in Chancery between the Parties for ſuch a 
Cauſe; and awarded that the Suit ſhould ceaſe, and that the Plaintiff ſhould ſtand ac- 
quitted of all Matters therein contained, atid avers that he did not further proſecute the 
fai Suit; the Plaintiff replied, that before the Submiſſion, the Defendant exhibited 
a Bill in Chancery againſt him, and ſhews for what, and that after the Award, he exbi- 
bited another Bill in Chancery againſt him, and avers it was for the ſame Cauſe, and that 
the ſame Matter was contained in both; adjudged that this Replication was ill, becauſe 
he did not alledge that he was ſerved with a Subpazna. 2 Cro. 339. Freeman verſus Sheilds. 
1 Bug 121. 5. C. 5 | | 

10. Debt againſt an Heir upon the Bond of his Father; the Defendant pleaded riens 
per deſcent ; the Plaintiff replied Aſſets, but did not ſay where, and for this Reaſon the 
Replication was held ill. 2 Cro. 502. Bourn verſus Carrington, and Clerk verſus Broughton, 
ibid. S. P. 3 | | | 

11. Treſpaſs for entring his Cloſe and ſpoiling his Graſs with his Cattle; the De- 
fendant pleaded, that at the Time of the ſuppoſed Treſpaſs, the Freehold of the 
Place where, Ec. was in B. B. and that he as his Servant put in the Cattle; the Plaintiff 
in his Replication confeſſed that the Freehold was in B. B. but that he long before, c. 
had let the Cloſe to him the ſaid Plaintiff at Will, who thereupon entered, and was 
poſſeſſed till the Defendant did the Treſpaſs, and traverſed that the Defendant put in the 


Cattle by the Command of B. B. and upon Demurrer this Replication was held ill, be- 


cauſe the Defendant did not entitle himſelf to any good Leaſe at Will, for that he did not 
alledge any Seiſin or Poſſeſſion in B. B. out of which the Leaſe at Will might be deri- 
ved; and the Defendant having made a lawful Juſtification, the ſame ought to be anſwer- 
ed by a good Title. Telv. 146. Witham verſus Barker. | | 

12. Debt upon a Leaſe for Years, rendring Rent; the Defendant pleaded that tempore 

0, &c. the Plaintiff nil habuit in Tenementis, upon which he could make a Leaſe ; the 

laintiff replied, that ar the Time of the Demiſe he had a good and ſufficient * Eftate in 
the 'Tenements unde, &c. adjudged, upon Error that the Replication was too general; 
for the Plaintiff ought to ſhew ſpecially what Eftate he had, &c. that it might appear 
2 "i Court whether it was ſufficient to make the Leaſe or not. Telv. 227. Glaſſe's 

ale. IE | * | 

13. Treſpaſs of Aſſault and Battery; the Defendant pleaded ſo aſſault Demeſne ; the 
Plaintiff replied, that he had a Warrant to atteſt the Defendant, and that he moliter 


mans impoſuit, and that the Defendant reſcued himſelf, and beat the Plaintiff de injuris 


ſua propria, & hoc paratus eſt verificare; this Replication is ill, for he ought not to con- 
clude it with hoc paratus eft verificare, which is a Relying upon it, but he ought to con- 
clude it to the Country. Cro. Car. 117. Duncomb verſus Smith. | 


14. If the Bat is haught, and the Replication likewiſe, the Plaintiff ſhall never have 7 2 | 
Judgment. Hob. 13. Norton verſus Symms. Stile 356. Toung verſus Petit. S. P. 1 


15. Treſpaſs, Ec. againſt a Parſon for not carrying away his Tithes in convenient 
Time; the Defendant pleaded that the Plaintiff did not give him any Notice to fetch 
them away; the Plaintiff replied that he did give the Defendant Notice, but did not 
ſhew where, &c. and upon Demurrer, adjudged that he ought to alledge a Place, Gc. 
Stile 342. Liniſton verſus Maurice. | 

16. Indebitatus aſſumpſit and inſimul computaſſet by one Merchant againſt another for 


fifty-five Pounds, &c. found due upon Account; the Defendant pleaded the Statute of 


Limitations as to both Promiſes ; the Plaintiff replied, that the Money on the ſeveral Pro- 


miſes became due and payable between the Plaintiff and Defendant as Merchants, and 


wholly concerning merchandizing ; and upon Demurrer to this Replication, it was held 
ill, for the Defendant having pleaded the Statute as to both the Promiſes in the Decla- 
ration, and the Plaintiff having replied to both; now the Replication might be good as 
to the inſimul computaſſet, becauſe Actions of Account between Merchants are excepted out 
of the Statute, yet tis certainly ill as to the Indebitatus aſſumpſit, for that is a bare Action 
of the Caſe, and ſuch Actions are limited to be brought within fix Years; therefore this 
Replication being entire and bad for Part, tis likewiſe ſo for the Whole. 2 Sand. 127. 
In Webber and Tirilf”'s Caſe. 

I 17. Caſe 
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15. Caſe for riding the Plaintiff's Horſe to Death, and likewiſe 'Trover for a Horſe 
** Mare, the Defendant. pleaded in Bar the Statute of Limitations; the Plaintiff re- 
plied, that he filed an Original in Treſpaſs againſt the Defendant returnable Cro Ani ma- 
rum 3 Willi. with an Intent to make him appear, and that the Plaintiff might declare 
againſt him, Oe. and that he was guilty of the Premiſſes within fix Years after the Filing 
thereof, & hoc petit quod inquiratur per patriam; the Defendant made a frivolous Rejoin- 
der, to which there was a Demurrer ; but the Defendant had Judgment, becauſe the 
Plaintiff having in his Replication ſet forth an Original, other than that upon which his 
Action was grounded, he ſhould have given the Defendant Leave to make ſome Anſwer 
to it; and therefore he ſhould have concluded his Replication with hoc paratus eft verifi- 
care, and not to the Country as he had done. 1 Lutw. 98. Cowper verſus Towers. 

18. Treſpaſs, Ec. for breaking his Cloſe, and wo! oo Wood, Stones, Timber, and a 
Load of Poſts ; the Defendant juſtified the Taking, E5c. for that the Place where, was his 
Freehold ; the Plaintiff replied, that it was his Freehold, and that the Defendant de in- 
juria ſua propria did break and enter the Cloſe, and carry away the Hood, Stones, and 
Timber, but omitted the Load of Poſts ; and upon Demurrer to this Replication, it was ob- 
jected, that the Plaintiff had not aver d all the Treſpaſſes as laid in his Declaration, for in 
his Replication he had omitted the Load of Poſts, and this was held an incurable Fault. 
2 Lutw. 1399. Huſtler verſus Raines. Traverſe. (H) 14. S. C. 
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VVepugnant. 
(A) 


1. Eaſe of an Houſe, Chambers, Sellars and Shops, and afterwards in the ſame 
Leaſe, the Shops were excepted to the Uſe of the Leſſor; adjudged, that the 
Exception was void, as being repugnant to the Leaſe. Dyer 264. 

2. H. 8. Tenant in Tail of a Manor, and being likewiſe entitled to the Reverſion 
thereof in Fee, granted the ſaid Manor to B. G. in Tail; afterwards it was enacted by 
the Parliament, that the ſaid Manor ſhould be reveſted in the Crown, ſaving to all their 
Rights, &c. adjudged, that this Saving was void and repugnant to the enacting Part of 
the Statute, for by that the Manor was expreſly given to the King and his Heirs and Suc- 


ceſſors ; therefore the Saving would never extend to the Eſtate of the Grantee. 1 Rep. 
In Alton Woods Caſe. e 


3. Covenant to ſtand ſeiſed to the Uſe of himſelf for Life, and afterwards to the Uſe 
of ſeveral of his Sons in Tale Male; provided, if they or any of them ſhould do or attempt any 
Act, whereby the Limitation of the Land or the Eftate-tail ſhould be barred or diſcontinued, 
&c. the Uſes as to him ſo attempting ſhould ceaſe in the ſame Degree, as if he were natu- 
rally dead, and not otherwiſe ; adjudged, this Proviſo was repugnant and void, for an E- 
ſtate-tail doth not determine by the Death of the 'Tenant in Tail, but by his dying with- 
out Iſſue Male; and he hath ſuch an Eſtate, which by Poſſibility may continue for ever; 
tis therefore repugnant to ſay, that the Eſtate ſhall ceaſe during the Life of the Tenant 


7e Y in 75 _ 1 Rep. 83. Corbett's Caſe. See Uſes. (E) 3. S. P. See Sir Anthony Mild- 
mays Caſe. | 

t 4. A Prebend leaſed Lands for ſeventy Years, the Dean and Chapter confirmed 4imi/- 

h b 3 | fonem præd for fifty-one Years, and not beyond; adjudged, that this Confirmation was 


7 "yp for the whole Term, for when they had confirmed dimi ſſnem pred”, that muſt be 
c. tor all the Term; and then the ſubſequent Words for fifty-one Tears are void, becauſe re- 
pugnant to the firſt. 5 Rep. 81. Ford's Caſe. 
X 5: A Man made a Gift in Tail upon Condition the Donee ſhould make a Leaſe for his 
own Life; this is void and repugnant to the Gift, by which the Donee had an Eſtate of 
Inheritance, which by Poſſibility might continue for ever ; ſo if a Manor is granted in 
4 Tail with Condition that the Grantee ſhall make no voluntary Grants of any Copyhold 
Lands according to the Cuſtom, Oc. this likewiſe is void and repugnant to the Grant. 
” 6 Rep. 40. In Sir Anthony Mildmay's Caſe. | | 
. The Grantor being ſeiſed of Black Acre in Fee, and being poſſeſſed of Mpite Acre 
' for Years, granted a Rent-Charge out of both ; and the Rent being arrear, he diſtrained 
n gin White Acre, and in Replevin he juſtified under this Grant of the Rent out of White 
IF Acre, virtute cujus he was ſeiſed for Life, which was repugnant to the Grant, for he 
72 not have a Freehold out of a Chattel. 7 Rep. 23. Butt's Caſe. Rent-Charge. (K) 6. 
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7. Debt upon Bond for Non- performance of Covenants brought by a High Sheriff 
againſt” his Under-Sheriff, who covenanted that he would not execute any Extent, or 
other Execution of any Sum above 20 J. without making it firſt known to the High She. 
riff, and not without His ſpecial Warrant; adjudged, this Covenant was void and repug. 
nant to tlie Office of an Under- Sheriff, for when the High Sheriff granted him that Of. 
fice, he implicitly gave him Authority to execute all ordinary Proceſs, which he was 
liable to execute by Law. Hob. a2. Norton verſus mms. Moor 856. S. COC. 


„ 


8. B. acknowledged a Statute to S. with this Defeaſance, that if his Lands in the 
County of Hertford ſhould be extended, then the ſaid Statute ſhould be void; afterward; 
B. ſold his Lands in the County of Hertford to one Trott, in whoſe Hands they were ex- 
tended ; and thereupon he brought an Audita querela againſt S. the Conuſee, and alledged 
in Fact, that the Lands in the County of 'Hertford were extended; and upon Demurrer 
the Plaintiff had Judgment, for this Defeaſance is not repugnant to the Statute ; tis true, 
that where a Condition of a Bond is that the Obligee ſhall not put it in Suit, that is repug- 
nant ; but in the principal Caſe the Statute'is for Money, and the Defeaſance is, that he 
ſhall not extend the Land in ſuch a County, which is good. Moor 811. Trott. verſus 
Spurling. VVV 3 e eb 

25 1 Copyholder ſurrendered to the Uſe of his two Sons, and of the Survivor; and if 
the eldeſt ſhould die without Iſſue, then the Lands ſhould remain to the youngeſt Son, 
Sc. then theſe Words were added, This Surrender not to ſtand and be of Force until after 
the Death of the Surrenderor ; adjudged, that the Surrender was good, and the later 
Clauſe void, becauſe it was repugnant to the Premiſſes. Cro. Car. 267. Seagood verſus i 
Home. 2 


* 


Reputation. 
See Title | Manor in Cop old. 
* 


Eputatio is defined by my Lord Coke to be vulgaris opinio ubi non eſt veritas, and 
to ſhew that he was as good at Diviſion as he was at Definition, he tell us, | 
that vulgaris opinzo eft duplex, (viz.) una orta inter graves & diſcretos & qu 
vultum Veritatis habet; altera orta inter leves & vulgares homines ab ſque ſpeci 
Veritatis. 4 Rep. 104. In Adams and Lambert's Caſe. | | 1 | 

2. In Replevin, the Defendant avowed for a Rent-Charge, ſetting forth that G. D. was WM 
ſeiſed of the Manor of C. in Fee, whereof the Locus in quo, &c. was Parcel, and that 
he made a Feoffment in Fee of that Place to one R. H. rendring Rent; and that the 
ſaid G. D. was feiſed of the Rent, and died ſeiſed; and that the Rent deſcended to hi 
Son and Heir, who was ſeiſed of the ſame as Parcel of the Manor ; and that the Son be. 
ing ſo ſeiſed, bargained and ſold the ſaid Manor, and all Rents reputed or deemed Part of 
the Manor to the Father of the Avowant, who entered, and died ſeiſed ; and that the 
ſame deſcended to the Avowant as his Son and Heir; and averred, that the Rent at the 
Time of the ſaid Bargain and Sale, and long before, was reputed Parcel of the ſaid Manor; 
upon Demurrer to this Avowry it was adjudged, that this Rent-Charge did not paſs / 
the {aid Bargain and Sale to the Father of the Avowant, becauſe he did not ſhew an? 
Matter in his Avowry, by which it might appear that the Rent was ever reputed Parc! 
of the Manor, as that the Bailiff of the Manor had accounted for it as Parcel of th: 
Manor, or that the Leſſees of the Manor had enjoyed the Rent as Parcel, Sc. Now thi 8 
or ſuch like had been good Matter to induce a Reputation, and ſo to incorporate the 
Rent with the Manor; but the bare Averment in this Avowry, that the Rent was Parce! 
of the Manor at the Time of the Bargain and Sale, is not ſufficient to induce Reputation 
1 Leon. 13. Foreman verſus Bohun. Antea Copyhold. (B) 3. S. COC. | 2 

3. The Father being ſeiſed in Fee of the Manors of Great and Little Milton, and of 4 
the reputed Manors of Great and Little Chilworth in the Pariſh of L. and of Lands in Ci 
worth, purchaſed of V. R. Anno 30 Eliz. and of other Lands which he purchaſed tber, 
Auno 1 Fac. covenanted to ſtand ſeiſed of the Manors of Great and Little Milton, and 0 
ſeveral Cloſes by Name in Chilworth, and of all other bis Lands to the ſaid Manors appertail 
ing, to the Uſe of himſelf for Life; and afterwards as for and concerning the Manors of Gre” 
and Little Miiton, and the Cloſes in Chilworth, to the Uſe of his Wife for Life for b 
Jointure ; and after their Deceaſe, then to the Uſe of her Son and the Heirs Males ph þ 4 
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5 Reputation. 137 
Body, Remainder to his own right Heirs: Afterwards the Father and Son bargained and 
| fold the Manors of Great and Little Milton, and all the Lands thereunto belonging, or 
"reputed as Part of the Lark and they levied a Fine by the Name of the ſaid Manors, 
£25. the Queſtion was, whether the Lands entailed, and the other Frechold Lands ſhould paſs 
together, ſince by the Entail they were divided from the Manors being Parcel thereof 
before ; adjudged, that the Freehold Lands were never ſevered from the Manors, but 
remained ſtill in the Father, during his Life ; and therefore ſhall paſs as Parcel of the 
Manor ; for being purchaſed and enjoyed with the Manors, though but for two Years 
before this Bargain and Sale, though in Truth they were not Parcel of the Manor, yet 
they ſhall paſs as reputed Parcel, and a little Time is ſufficient to gain a Reputation. 
Paſch. 9 Car. Cro. Car. 224. Sir George Symonds verſus Sir Michael Green. Hob. 177. F. P. 
1 er 6. 5. P - | 
E | * is Debt upon Bond the Iſſue was, whether the Plaintiff had poſſeſſed and enjoyed 
che Office of a Beadle in the Court of Conſcience for ſuch a Time; the Jury found that 
there was ſuch an Office in Repſtation, but whether in jure they did not know; adjudged, 
that this was a good Verdict, for tis ſufficient if there was ſuth a reputed Office. Moor 
401. Dudlye verſus Knight. | 
5. The Caſe upon the Pleadings was, Tenant in Tail of the Manor of Lavington, 1 Lev. 
and of two Cloſes reputed Parcel thereof, ſuffered a Recovery of the Manor with the Ap- 27. S. C. 
purtenances: Now the uo Cloſes were not really Parcel of the Manor, but only /o re- BR. 3 
puted; adjudged, that theſe Cloſes ſhall paſs by Reaſon of the Deed to lead the Uſes 1 
of the Recovery, by which the Intention was explained. 1 Vent. 51. Thynn verſus 23. S. C. 
Thym. See Sir Moyle Finch's Caſe. 2 i 2 Mod. 
6. Bargain and Sale of a Chaſe, with all Profits thereunto belonging, or therewith 239. 8. C. 
uſed, or reputed or known as Part thereof; the Queſtion was, whether certain Woods 
lying on one Side of the Chaſe paſſed ; the Evidence was, that they had been ſevered 
1485 the Chaſe by a Hedge, and ſometime the Demeſnes of another Lord, than he who 
owned the Chaſe; but on the other Side the Evidence was, that the Deer had uſed to 
browſe in thoſe Woods for the Space of ſixty Years, and that the Keeper of the Chaſe 
had his Walk there for ſo long Time; and this was adjudged ſufficient to ground a Re- 
putation, that they were Parcel of the Chaſe. 2 Sid. 1. Dod/worth's Caſe. 
J. In Ejectment at the Trial, the Queſtion was, whether Ears Meadow was Par- 
cel of the Manor of Warwick, or of Vineyard-Honſe ; and in this Caſe it was agreed, 
that where the King by Letters Patents grants Lands reputed ſo and ſo, this will not 
make in Reputation Parcel of the Tenement, unleſs they appear to be Parcel, either by 
ſome Deed or Record ; that by the Name of a Meſſuage or Tenement, one Hundred 
Acres of Land will paſs, though they lie at ſome Diſtance from the Houſe, or in ano- 


ther Vill or Pariſh. 2 Sid. 76. Murrel verſus Lord Brook. 

8. In a ſpecial Verdict in Ejectment, the, Caſe was, there were Lands which in 
Truth were not Parcel of the Manor, and yet were reputed as ſuch ; and a Grant 
was made of the Manor, and of all Lands reputed Parcel thereof; the Jury found 
that theſe Land were formerly Parcel of the Manor, but divided from it, and after- " - 
wards, united again to it, and in the Poſſeſſion of him who held the Manor; and have Bor. Ig 
r been demiſed by Copy of Court-Roll ; & per Curiam, theſe are great Marks of 334+ 


eputation, and therefore the Lands ſhall paſs. 2 Mod. 69. Lee verſus Brown. | m Car. 
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=_ | Where it muſt be ſpecially alledged, | where 'tis not well made. (B) 
| 4% and at what Time. (A) Where the general Allegation, (91z.) 


Where it need not be made at all, and | /icet ſæpius requiſitus is good. (C) ; 
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Where it muſt be ſpecially alledged, and at what Time. See Poſtea (C) Mt 
. os pl. 3. See Time. = { 
" HE Condition of a Bond was, to make an Aſſurance of Lands to the Ot - | 
we . LOG ligee, before the 107th of March 17 Eliz. and that if the Obligee ſhould not | 
1 ou” accept of the Aſſurance, then the Obligor was to pay unto him 100 J. upor: 
ERegqueſt, which was to be in Satisfaction of the Aſſurance; about ten Years a 
after the making the Bond, the Obligee required the Obligor to pay the 100 J. and upon , 
his Refuſal brought an Action of Debt on the Bond; and upon Demurrer to the Decla- : 
ration, the Queſtion was, whether it was a ſufficient Requeſt in Point of Time, being 
ſo long after the Bond ; and adjudged, that it was, becauſe he was not reſtrained to make 
the Requeſt either at or before the 10th of March 17 Eliz. when the Aſſurance was to be 
made; therefore if made at any Time during his Life, tis ſufficient. Cro. Eliz. 136. 
' Boynton verſus Andrews. © : %, | 
2. In Covenant brought.againſt the Defendant, who covenanted that ſhe, at the Requeſt 
of the Plaintiff, would from Time to Time maintain all Suits, Sc. which the Plaintiff | 
1 ſhould bring in her Name; and the Plaintiff ſhewed, that he had brought a Suit in her 
1 Name, and pending the ſaid Suit, ſhe married without the Plaintiff's Conſent; adjudged, 5 
F458 | that the Declaration was ill, becauſe the Plaintiff had not alledged any Requeſt, for he | 
ought to have told the Wife he had began the Suit, and then to have required her to | 
maintain it. 1 Leon. 108. Lee verſus Maddox. | 


3. In Covenant the Plaintiff declared, that the Defendant by his Deed dated 23 Decemb. 
&c. did covenant that he would endeavour to prove the Will of V. R. or that he would 
procure Letters of - Adminiſtration, by which he might lawfully convey ſuch a Term to 
the Plaintiff, which he had not done, /icet [2908s requifitus ; the Defendant pleaded, that 
he came to Dr. Drury the Judge of the Arches, and then offered to prove the Will, Ec. 
but becauſe the Wife of the Teſtator would not ſwear that it was his Will, he would not 
148i prove it; and upon Demurrer to this Plea, it was inſiſted for the Defendant, that the 
_ Action did not lie; for by the Covenant no Time was appointed when he ſhould endeavour 
. to prove the Will, and therefore he hath Time during his Life, but admitting that he had 

covenanted to prove the Will 2p Requeſt; then the Plaintiff ought to ſhew an expreſss 
Requeſt, and the Time and Place when and where it was made, becauſe tis for his Bene- 
fit, and without ſuch a Requeſt ſpecially and certainly laid; it was adjudged, that the 
Action would not lie, and that the Bar ſhall not help the Inſufficiency of the Declara- 
tion. 1 Leon. 105, 124. Cater verſus Booth. | 
Moor 4. The Defendant promiſed to make a lawful Eſtate of the Rectory of L. to the 
FLAC Plaintiff, during the joint Lives of him and the Defendant, as by the Counſel of the 
— s C. Plaintiff ypoz Requeſt ſhould be adviſed; and in an Aſſumpſit brought, it was reſolved that 
the Counſel ſhould give his Advice to him with whom he was of Counſel, and that he 
ſhould intimate the ſame to him, who was to make the Eſtate ; but that the Counſel 
could not give Advice till required, which muſt be alledged in the Pleadings. 5 Rep. 20. 
Higginbottom's Caſe. | 
5. In Aſſumpſit, &c. the Conſideration was, that if the Plaintiff would truſt the De- 
fendant's Servant for Goods, which he ſhould buy of the Plaintiff for the Defendant's 
Uſe, that he would ſee the Plaintiff paid when the Defendant ſhould requeſt him; the Jury 
- found the Promiſe, but 20 Regueſt; and therefore it was adjudged, that the Verdict did 
not maintain the Declaration, becauſe this was a collateral Matter, and no Duty till the 
Requeſt made. 1 Brounl. 13. Gore verſus Colthrop. 3 Bulſt. 299. . P. 
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6. Debt 
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Requeſt. '_- 5 139 
— — — — — — — —— ———— —— 
6. Debt upon Bond for Performance of Covenants in a Leaſe, and the Breach aſſigned 
| was for Non-payment of Rent; the Defendant pleaded that it was never demanded, 

and upon Demurrer to the Plea, it was ſaid, that where a Penalty is annexed to the 
Non- payment of Rent, it ſhall never incur till the Rent is demanded; and Coke cited a 
Caſe between Miles and Drayles ; where a Man entered into a Bond for Performance of a 
Will, he was not obliged to pay any Legacies till demanded. 2 Brown. 176. Manley vers 
nings. "x 

. 7 e. &c. in Conſideration the Plaintiff did promiſe to find Proviſion for the 
Defendant's Men and Horſes, he promiſed to pay what it ſhould amount unto, hen he 
' ſhould be requeſted ; and alledged that it came to five Pounds, which the Defendant, /icet 

ſæpius requifitus 3 had not paid; adjudged, that this general Allegation of a Requeſt was ill 
in this Caſe, becauſe where the Duty ariſes upon a Requeſt to be made, as it generally 
doth, when the Defendant is chargeable upon a collatera Promiſe, there ought to be a 
preciſe Requeſt alledged, and the Year, Day and Place ought to be alledged. 2 Cro. 2 Roll, 
187. Selman verſus King, and 523. * Hill verſus Wade. Godb. 144. Delehay verſus Haſſell. Rep. 65- 
S. P. 1 Leon. 124, 174. S. C. Godb. 362. Gleed verſus Harris. S. P. 

8. Debt upon a Bond of Award, wherein the Plaintiff delared, and ſet forth the 
Award, that, the Defendant ſhould 'pay to the Plaintiff two Hundred and forty Pounds, 
ec. cum inde requiſitus efſet, and that the Defendant, /icet ſæpius requiſit', had not paid it; 
upon nil debet pleaded, the Plaintiff had a Verdict and Judgment, which was reverſed 
in Error, becauſe the Requeſt being Part of the Agreement, the general Allegation /;cet 
ſepins requifitus will not ſerve, but a ſpecial Requeſt ought to be alledged. 2 Cyo. 639. 

Waters verſus Bridges. Stile 201. Williamſon verſus Mead. S. P. 

9. Where there is a Promiſe to pay Money to B. G. upon Requeſt, and he dies before 
any Requeſt made, it ſhall be paid to his Executors, but not till the Requeſt is made. 

3 Bulf. 259. Davenport verſus Wood. | 

10. Covenant to ſurrender a Copyhold on Requeſt; the Breach aſſigned was, that he w. jones 
cauſed a Letter of Attorney to be made, which he tendered to the Covenantor to ſeal, 314. S. C. 
thereby to give Authority to the Attorney to ſurrender into the Hands of two Copyhold Godb. 
Tenants, according to the Cuſtom, which he refuſed to ſeal ; adjudged the Breach was 445: 8 G 
not well aſſigned, becauſe he being to ſurrender on Requeſt, was not bound to make 
a Letter of Attorney for that Purpoſe; and the Requeſt made to ſeal, was not an ex- 
preſs but only an implied Requeſt to make a Surrender, and therefore not good. Cro. 

Car. 218. Symms verſus Smith. See pl. 19. See pl. 23. S. C. 

11. Caſe by an Adminiſtrator, in which he declared that upon an Account between 
the Inteſtate and the Nefendant ; he was found in Arrear of Rent forty Pounds, which 
being demanded by the Plaintiff, he (the Defendant) promiſed that in Conſideration 
thereof, he would give Security to pay it by Parcels on ſeveral Days, until all was paid, 
quando requiſitus eſſet; upon non Aſſumpſit pleaded, the Plaintiff had a Verdict; but the 
Judgment was reverſed, becauſe the Requeſt refers to the Security, to pay the Money on 
ſeveral Days; and by the Declaration, it appears that it was not made till all the Days 
were paſt. 1 Roll. Rep. 189. Hudſon verſus Barton. 

12. Aſſumpfit, &c. in Conſideration the Plaintiff had deljvered to the Defendant a, 
Gelding, he promiſed to redeliver him, or to pay ſo much, Ec. upon Requeſt; upon non 56. * 
Aſſumpfit pleaded, the Plaintiff had a Verdict and Judgment in C. B. and upon a Writ 
of Error brought, the Error aſſigned was, that the Plaintiff did not alledge * popes 
* any ſpecial Requeſt, and that was made Parcel of the Conſideration, and for this Reaſon Methold 
the Judgment was reverſed ; it had been the ſame Thing if a Requeſt had been alledged, ver. Peck 
and no Place where it was made, if the Requeſt had been traverſed. 2 Roll. Rep. 483. * 
love verſus Kirby. Plaintiff 
=, bad ſet forth licet ſæpius requiſitus ; but in this Caſe there muſt be a ſpecial Requeſt, 


os, \ ) 1 — 
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13. V. R. being Lord of a Manor, covenanted for himſelf, his Heirs and Executors, 
within ſeven Years, upon Requeſt to convey a Copyhold to the Plaintiff for Life; the Co- 
venantor died, and the Plaintiff required his Executor to convey the Copyhold, which he 
refuſed, and thereupon he brought the Action; it was objected againſt the Declaration, 
that the Plaintiff did not ſhew A hat Eftate M. R. had in the Manor, and therefore it ſhall 
be intended a Fee-ſimple, and if ſo, then the Requeſt ought to be made to the Heir, 
and not to the Executor ; but adjudged, that it ſhall be rather intended he had an Eſtate 
for Years, and that the Executor repreſents the Perſon of the Teſtator, as to the Per- 
formance of thoſe Covenants which he was bound to perform, which he ought to do, 
tho' the Teſtator had no Eſtate at all in the Manor. 2 Bu. 158. Turſden verſus Warham. 

14. Debt upon Bond, wherein two were bound, the Condition was to pay ſo much for 
every Barrel of Beer delivered to them, within five Days after, upon Requeſt ; the Plain- 
tiff ſer forth that he had delivered ſo many Barrels, Oc. and that it was agreed be- 
tween them to pay ſo much, c. which Sum he required ce of the Obligors to pay, which 
he had not done; adjudged, that he hath his Election to require the Payment, either of 
the one or the other. Trin. 14 Fac. 3 Bulft. 210. 


T 2 15. Debt 
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Symony. 15. Debt upon a Bond, conditioned that whereas the Obligee had preſented; the Obli. 
(8) 12 gor to the Church of C. in the Iſle of EJy, that if he reſgned the Benefice within 2 
Month after Requeſt, (viz.).at the Parſonage-Houſe of C. that, then, Sc. the Defendam 
pleaded. non requiſivit, upon which they were at Iſſue, and the Jury found for the Plain. 
tiff, who had Judgment accordingly; and the Defendant brought a Writ of Error, and 
aſſigned for Error, that the Plaintiff had alledged a Requeſt at the Parſonage Houſe of ( 
by a (Viz.) when he ought to have ſet forth the Requeſt preciſely at the Parſonage 
Houſe; beſides he ſhould. have ſhewed that the Defendant was there preſent, and had No. 
tice of it; but adjudged, that to lay the Requeſt by a (Visz.) is uſual, and preciſe 
enough; and the Jury having found quod requiſevit, it muſt neceſſarily be intended that 
the Defendant was preſent, and had ſufficient Notice of it, otherwiſe they ought not to 
have found the Requeſt. Paſch. 9 Fac. 2 Cro. 274. Lawrence verſus Fohns. | . 


1 And. 16. Debt upon Bond, conditioned that if the Obligor aſſigned all his Intereſt, Oc. to 


A 


122, the Obligee before the firſt Day of Fanuary next enſuing, the Writings to be made by the i 
Obligee, that then, Oc. the Defendant pleaded, that the Plaintiff came the laſt Day of Wl 
December to him, about half an Hour before the Setting of the Sun, and required hin, 


(the Defendant) to ſeal ſome Writings which he (the Plaintiff ) had brought, affirming 


they were Writings to convey his (the Defendant's) Intereſt to the Plaintiff; and becauſe 
he (the Defendant) could not read, he refuſed to ſeal them; and upon Demurrer, i; 
was adjudged that the Obligee was to prepare the W ritings, and to make Requeſt be. 

o at any Time before the j-4 


fore the Obligor was to do any Thing, and. this he might | 
Day of Fanuary; and that if the Obligor had any Suſpicion that the Writings were not 
drawn according to the Agreement between them, he ſhould have got one to be preſent 
with him, at the laſt Inſtant of the laſt Day of December, who could read. Moy 


143. Andrews verſus Eden. 


a Jo C. Day, the Obligor tendered the Money on the Day, and the Obligee promiſed to deliver 


* Tt muſt up the Bond «por: * Requeſt, if he would pay the Money to T. S. his Servant; according. 


eqne 
for lier | 
ſæpius re- 


bea ſpecial ly the Obligor paid the Money to the Servant, but the Obligee did not deliver up the 

Bond on Requeſt ; whereupon this Action on the Caſe was brought; upon on Aſumpt. 8 
pleaded, the Plaintiff had a Verdict, it was objected in Arreſt of Judgment, that the 
quiſitus is Plaintiff had ſet forth the Promiſe and the Requeſt, but o Place where it was made, 


not ſuffici- ſed per Cur”, the Place is not material, becauſe Iſſue was taken upon another Matter; 
ent. see jt had been a proper Objection upon a Demurrer. 2 Rol. Rep. 476. Methold verſu; 


1 Lutw. 


"IF | Peck. | Ws 


T Antea : 
Lowe ver. Kirby. 


18. Aſſumpſit upon a Promiſe to ſave the Plaintiff harmleſs from all Loſſes which might 
happen to him, by Reaſon of ſuch a Thing, Ec. when he ſhould be required; but that the 
Defendant, /zcet ſæpius requiſitus, had not ſaved the Plaintiff harmleſs, but ſuffered him to 
be ſued; adjudged, that in this Caſe the Requeſt was to be ſpecially made, becauſe tis 
Part of the Conſideration, and therefore the Day and Year ſhould be alledged when it 
was made. Cro. Car. 280. Palmer verſus Knight. Winch. 2. Bartlet verſus Bartlet. Hutton 
105. Bill verſus Lake. S. P. SS 

W. Jones 19. So where the Defendant covenanted to make a lawful Surrender of Copyhold 

218, 314. Lands upon reaſonable Requeſt; adjudged, that there was no Difference where a Man 

S. C. was to do a Thing por Requeſt, and upon reaſonable Requeſt; for in both Caſes there 
ought to be an expreſs Requeſt. Cro. Car. 176, 218. Symms verſus Smith. See pl. 10. 


Parmiter verſus Creſſy. Allen reports that the Plaintiff had Judgment. | 
21. Aſſumpſit, &c. the Plaintiff declared on ſeveral Promiſes, and laid one Requeſt for 
all; and adjudged good. Hetley 84. Gammon verſus Milbourne. 


22. In Aſſumpſſt, &c. the Plaintiff declared, that the Defendant in Conſideration that 

Allen 68. the Plaintiff had paid him ſo much Money, he promiſed to join with him in the Surrender 
of certain Copyhold Lands, which he had not done, Cc. the Defendant demurred to 

this Declaration, for that the Plaintiff did not ſhew he required the Defendant to join 

with him in the Surrender; for it was not a ſingle Act to be done by the Defendant alone 
without the other, and the Demurrer was adjudged good. Stile 100. Freeborn verſus 


Purebaſe. 
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17. Bond of one Hundred Pounds, conditioned to pay fifty-two Pounds on a certain 


20. Aſſimpſit, &c. in Conſideration that the Plaintiff had delivered to the Defendant 
ſo many Pieces of Stuffs, he promiſed to deliver unto him the Value thereof in Wine 
lying in his Cellar, as the Plaintiff ſhould chooſe ; upon non Aſſumpſit pleaded, it was found 
for the Plaintiff, but he could not get Judgment, becauſe he had not averred that he 
made Choice of the Wines, and had not laid a ſpecial Requeſt to deliver them. Stile 49. 
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23. The Caſe was, the Defendant was to have an Eſtate for her Life; after the Death Cro. Car. 
of her Husband, in Part of his Lands, and durante viduitate, in another Part ef his Lands, 80 6. S. O. 
according to the Cuſtom of the Manor of Ottery St. Mary, and ſhe covenanted to ſurren-' „ OF) 
ger ber Eſtate to the Plaimiff upon Requeſt, after the Death of her Husband ; and that ſhe 14. S. C. 
would, permit. and ſuffer him and his Aſſigns, to receive the Rents and Profits thereof, which 
the had not done; and thereupon the Plaintiff brought an Action of Covenant; and upon a 
Demurrer to the Declaration it was. infiſted for the Defendant, that the Requeſt extends not 
only to the Surrender, but to the Receiving the Profits; /ed per Cur', the Requeſt 1 
only to the Surrender, becauſe the Clauſes are diſtinct; (viz.) one that the Plaintiff ſhall 
require her to ſurrender, the other that ſhe ſhall ſuffer him to take the Profits. . Foncs 
218. Symmons verſus Smith. | : | 
24. Caſe, Ec. to deliver ſuch a Deed, and ſo much Money «por Requeſt, for which 
the Plaintiff declared, without alledging Requeſt ; and upon a Demurrer to the Declaras. 
tion, it was adjudged, that where the Thing it ſelf is to be recovered in the Action, as 
in this Caſe, the Deed; there the Bringing amounts to a Requeſt ; but where *tis to re- 
cover Damages, there muſt be an actual Requeſt made. Sid. 66. Ward verſus Martin. 
25. Aſimpſi, in Conſideration the Plaintiff would forbear to fell ſuch Trees, the De- 
= f:ndant promiſed to pay him eight Hundred Pounds before Michaelmas 1650, upon Re- 
net, and alledged that he did forbear, and that he did require the Defendant to pay the 
- I Money at Michaelmas 1660; upon non Aſſumpſit pleaded, the Plaintiff had a Verdict; it 
KB was inſiſted in Arreſt of Judgment, that this Requeſt ought to have been before Michael- 
E 11as 1650, but it was laid in the Declaration long after, (viz.) at Michaelmas 1660, ſo 
that the Plaintiff had no Cauſe of Action till Requeſt, and that was not made as it ought 
to be; but adjudged, upon the Requeſt as laid in this Declaration, a Requeſt at any 
other Time might be given in Evidence. Sid. 268. King verſus Bray. 
26. Aſſumpſit, &c. in Conſideration the Plaintiff would deliver to V. R. ten Quarters 
of Malt, to pay him for it upon Requeſt, if V. R. did not, and that he delivered the 
Malt, but J. R. did not pay; upon which he required the Defendant ſuch a Day to 
pay, but he did not; upon zo Afſimpſit pleaded, the Defendant at the Trial would have 
the Plaintiff prove the Requeſt, but ruled that he need not, becauſe *tis traverſable, 
and not being traverſed in the Plea, tis admitted, and upon 707 Aſſumpſit pleaded, the 
; IF 1fe ariſes ſolely on the Promiſe. 1 Lev. 166. | 
27. Aſſumpſit for Wares ſold and delivered, &c. and alſo an Indebitatus Aſſumpfit for 
another twenty Pounds for Money lent by the Plaintiff to the Uſe of the Defendant, 
but did not ſay at his Regneſt ; upon non Aſſumpſit pleaded, the Plaintiff had a Verdict and 
entire Damages; it was objected, that the Money in the laſt Promiſe was not alledged to 
be lent at the Requeſt of the Defendant ; for it might be lent to his Uſe, but contrary to 
his Deſire ; but adjudged, that it muſt be neceſſarily intended after a Verdict, otherwiſe 
it 8 be Maintenance. 3 Lev. 366. Qiverſon verſus Wood. See Dyer 212. Hunt's 
= Caſe. WEE i | | 5 x ; 
23. In a ſpecial Action on the Caſe for keeping a Paſſage ſtopt up, ſo that the Plain- 1 Vent, 
tiff could not come and cleanſe his Gutter, Ec. after a Verdict for the Plaintiff, it was 48. 
objected in Arreſt of Judgment, that the Plaintiff ought to have ſet forth a Requeſt to the 
{ Defendant to open the Paſſage ; adjudged a good Objection after a Demurrer, but not 
after a Verdict. 1 Mod. 27. Tomlin verſus Fuller. See Way. (A) 16. S. C. 
| 29. Caſe, Sc. upon a ſpecial Promiſe, ſetting forth a Colloquium between the Parties, 
concerning the Tithes yearly ariſing out of a Meadow, c. and that in Conſideration the 
| Plaintiff had promiſed to permit the Defendant to take and receive thoſe Tithes, he pro- 
| miſed to pay twenty Shillings per Ann. to the Plaintiff; it was objected againſt this De- 
2x claration, that it being for a collateral Sum, when there was nothing due before the Pro- 
I miſe made, for the twenty Shillings were not ſo much as a Duty before; therefore by 
2X Conſequence it muſt be created by the Promiſe, and if ſo, the Plaintiff ought to have 
alledged a /pecial Requeſt to pay the Money, and that /icet ſepius requiſit is not ſufficient ; 
WM which is very true, for in ſuch Caſe there muſt be ſomething due before the Promiſe 
made; as where a Man brings an Action for ten Pounds for Goods ſold, there the gene- 
ral Allegation Jicet ſpins requiſit' is a ſufficient Requeſt, becauſe the very Bringing the 
Action is a good Demand in Law; but when a Promiſe is to do, or pay upon Requeſt, 
4% then "tis Parcel of the Agreement, and a ſpecial Requeſt muſt be alledged to entitle the 
Plaintiff to an Action. 1 Lutw. 229. Coningsby verſus Rodd. | 
30. Debt upon Bond, for the true Service of an Apprentice, conditioned amongſt other 
Things, that the Apprentice ſhould give an Account of his Maſter's Wares, 22 upon 
Laſonable Demand; the Defendant pleaded Performance; the Plaintiff replied, that ſuch 
8 Soods came to the Hands of the Apprentice at H. and that he was required to give an 
Account thereof, but refuſed; and upon Demurrer, this Replication was held ill, becauſe 
tis not alledged who required the Apprentice to account, nor to whom it ſhould be made; 
beſides, though tis alledged that he refuſed, yet it ſhould have been & adbuc recuſat. 
tw. 186. Eyes verſus Vaughan. 
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31. In 22 pfit, &c. the Plaintiff declared, that he and the Defendant had ſubmitted 
themſelves to the Award of one Barker, of all Differences between them; and then 


lays mutual Promiſes, that in Conſideration the Plaintiff had promiſed to pay the De. 
fendant forty Pounds, if he did not perform on-his Part; the Defendant promiſed to pay 
the Plaintiff forty Pounds, if he (the Defendant) did not perform on his Part cum 44 
inde requiſitus 'fuifſet ; then he ſets forth an Award made, and that he had perform. 
ed it on his Part, but that the Defendant had not performed it on his Part, and 
ſhews wherein, and that he had not paid the forty Pounds, Ec. there was a Plea, and 
Demurrer to it, which was adjudged ill; but then it was objected that the Declaration 
was ill, becauſe the Promiſe was to pay the forty Pounds upon Requeſt, and there was no 


Requeſt alledged ; tis true, when a Promiſe is made to pay a neer Duty upon Requeſt, ag 


Mod, 
Caſes227. 
259. 


»} 
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= 


— 


oven 71. 


S. = 
4 Leon. 


62. S. C. upon Demurrer it was adjudged for the Plaintiff, becauſe the Defendant, at his Perl 
ought to pay it in convenient Time, and the Plaintiff need not require the Payment. 


if it be in Conſideration of fo much lent, to repay it, there the Bringing the Action is 3 
ſufficient Requeſt, but tis otherwiſe where the Promiſe is to pay a collateral Sum 
upon Requeſt; as in this Caſe, the Promiſe: to pay forty Pounds upon Requeſt is colla- 
teral, and *tis as a Penalty for not performing the Award, and not a Duty precedent to 
the Promiſe ; and therefore *tis the Requeſt which is material, for thar makes it a Duty, 


and ſo it was adjudged. 1 Sand 32. Birks verſus Trippett. See Salman verſus King. Hil 3 


verſus Wade. Waters verſus Bridges. 


32. The Defendant borrowed Money for the Uſe of his Mother, and gave Bond to pay 1 
it on Demand, if his Mother did not; and in an Action of Debt brought on this Bond, the 


Defendant, after Oyer, demurred to the Declaration, for that the Plaintiff did not lay any 


ſpecial Requeſt when and where he required the Mother to pay; and the general Alle- 3 | 


gation of licet ſæpius requiſita will not be ſufficient, which is very true, where there is no 
Duty till a Demand made; but here was a Duty ab initio, which the Law makes pay. 
able on Demand, and in ſuch Caſe there needs no Demand expreſly to be laid. Mod. Caſes 
200. Harwood verſus Turbervill, | | | 


ven Tears, or afterwards hucnſq; he was not requeſted, and upon Demurrer to this Plea, 
the Plaintiff obtained Judgment in the Marſhal's Court; whereupon a Writ of Error waz 
brought, and the Judgment was reverſed, becauſe the Requeſt being a * collateral Thing, 
and made Part of the Condition, ought to be averred by the Plaintiff, which he had not done; 
and it ought to be made in ſome convenient 'Time, on the laſt Day of the ſeven Years. 
2 Salk. 585. Fitzbugh verſus Dennington. 


(B) 


Where it need not be made at all, and where 'tis not well made, Ser 1 


(A) pl. 24. 


1. FOvenant in an Indenture to leave his Lands to deſcend to his Son, and to do all 3 
Things upon reaſonable Requeſt, which ſhould be thought reaſonable by Council 


for his Diſcharge of the ſaid Covenant; in an Action of Debt brought on a Bond for 


Non-performance of this Covenant; the Defendant pleaded, that there was no reaſonable 
Requeſt made to him, c. the plaintiff replied, that T. V. his Counſel adviſed a Re 
leaſe of all Actions between them, and one W. R. who was a third Perſon, and a Strange, 
to the Covenant, which he ſent to the Defendant to ſeal, and he refuſed ; and then the 
Plaintiff averred, that there were no Bonds or Debts between him and the Defendant, F* 
beſides the ſaid Ii. denture and Bond for Performance of Covenants ; but ſaid nothing of 
I. R. the third Perſon ; adjudged, that this was an unreaſonable Requeſt, and againſt ÞW 


the Condition of the Bond, for the Defendant was not bound to ſeal a Releaſe to a third 
Perſon. Mich. 9 Eliz. Dyer 218. Forteſcue verſus Stroud. 


2. Debt upon Bond to ſtand to the Award of B. G. who did arbitrate that the Defen -- 
dant ſhould pay to the Plaintiff twenty Pounds, but appointed no certain Day, the De- 3 | 


fendant confeſſed the Award, but ſaid the Plaintiff did never require him to pay it; and 


Golds. 63. Brett verſus Andrews. 1 Leon. 71. S. C. otherwiſe reported. Brown]. 49. SC 
1 And. 49. Cage verſus Furtho. S. P. 


3. Debt, Nc. upon a Bond of ſeventy Pounds to be paid upor Demand; the Defendant , | 
demurred to the Declaration, becauſe the Plaintiff had not alledged any Requeſt to pa) 


the Money, and he inſiſted that the Demand was Parcel of the Contract, and that no- 


thing was due till demanded, and that the Bringing the Action was not a ſufficient Demand; 


within the Intent and Meaning of the Contract; but adjudged well enough, becauſe it 
4 | wah 


33. Debt upon Bond, conditioned that if the Defendant at the Ed of ſeven Tears, | b 
ſhould procure the Plaintiff (who was his Apprentice) to be made Free of the Foiners Con- 
pany, if requeſted, then the Bond to be void ; the Defendant pleaded, rhat at the End of e- 


IS" 


* 
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| was a Duty preſently; and tis not like the Caſe where a Man is bound to levy a Fine 
upon Demand. Cro. Eliz. 548. Copp verſus Lancafter. | | [Dt 
4. Aſſumpſit, &c. in Conſideration the Plaintiff would marry the Defendant's Daugh- 


4 
| ter, he promiſed to give the Plaintiff 40 J. and alledged in ſacto that he did marry her, 


' £25. upon non Aſſumpſit pleaded the Plaintifff had a Verdict, and it was moved to ſtay 
Judi ent that neither Time or Place was mentioned of any Requeſt; and adjudged, it 
need not, becauſe tis in Nature of a Debt, and tis not promiſed to be paid upon Re- 
queſt. Cro. Eliz. 229. Applethwaite verſus Nortley. 

5. Where a Man was ſeiſed of Lands in Fee, and covenanted to make a Feoffment 
| thereof to V. R. upon Requeſt; and afterwards he made a Feoffment of the ſame Lands 
to another, in ſuch Caſe J. R. ſhall have an Action of Covenant againſt him without 
any Requeſt ; for *tis to no Purpoſe to require him to make a Feoffment to one, when he 
nad diſabled himſelf ſo to do by making a Feoffment to the other; this is the ſecond Re- 
= ſolution in Sir Anthony Mayn's Caſe. 5 Rep. 20. | 
6. Aſuwmpſit, &c. in Conſideration the Plaintiff would marry M. G. the Defendant pro- 
| miſed to pay the Plaintiff 20 J. "when be ſhould be required after the Marriage, and the 
SE Plaintiff did not alledge any Special Requeſt to pay it; and adjudged, he need not. 1 Brown. 
10 Skipwith verſus Skipwith. 8 155 
J. Caſe, Sc. wherein the Plaintiff declared, that in Conſideration he would marry 
W 7. R. the Defendant promiſed to pay him 20 J. when after the Marriage he ſhould be re- 
= 79uired; upon non Aſſumpſit pleaded, it was found for the Plaintiff, and moved in Arreſt of 
Judgment, that his Declaration was ill, becauſe he did not alledge any ſpecial Demand of 
the Money; but adjudged, that ſuch a Demand was not neceſſary. Hil. 14 Fac. Brownl. 
10. Shipwaſh verſus _— | 
= 58. Husband and Wife became bound in a Bond, conditioned that they upon the rea- 
ſonable Requeſt of the Obligee ſhould levy a Fine, Ec. in Debt brought on this Bond, 
and the Requeſt being alledged, the Truth was, that the Woman was very ill at that 
Time, and could not go out of her Chamber; and adjudged, that her Sickneſs ſhall ex- 
cuſe the Forfeiture of the Bond, for it was unreaſonable to require her to levy a Fine at 
chat Time. Moor 124. ro 


9. Debt upon Bond for Performance of Articles, by which the Defendant was to make 
a Leaſe of certain Lands for three Lives to the Plaintiff and his Agus; and the Breach 
=X aſſigned was, that he requeſted the Defendant to make a Leaſe to three (naming them) 
for their Lives, but it was after the Day in which by the Articles it was agreed they 
*X ſhould enter; and it was objected that this Nomination and Requeſt were not good, be- 
cauſe not made before Lady-Day, that being the Day on which the Plaintiff was to enter; 
at which Day likewiſe he was by the Articles to pay a Fine for his Entry, for that if the 
"X Requeſt be after the Day, the Leſſor would loſe his Fine, and probably he might have 
made a Leaſe to another, not being required to make a Leaſe before the Day he was to 
enter, as he ought by the Articles; the Plaintiff had Leave to diſcontinue. 1 Rol. Rep. 
373. Allen verſus Wedgwood. | 
1 10. Caſe, Sc. in which the Plaintiff declared, that whereas the Defendant had re- 
a d him (the Plaintiff) to lend his (the Defendant's) Son 5 J. for ſix Months; and 
chat if at the Expiration of that Time the Son did not pay the Money, that then at the 
r End of the Tear next enſuing the Lending, the Defendant would repay it »por Requeſt ; and 
1, alledged, that he (the Plaintiff) did lend the Money to the Son, and that he did not pay 
e. it at the End of fix Months; whereupon afterwards, and within the Tear he requeſted the 
= Defendant to pay it at the Eud of the Tear, which he did not do, E9c. Upon on Afſump- 
tt pleaded the Plaintiff had a Verdict, and it was objected in Arreſt of Judgment, that 
the Requeſt was not made purſuant to the Agreement, becauſe by the Adverb then, which 
is an Adverb of Time, the Requeſt was not to be made till after the End of the Year ; 
and here it was alledged to be made within the Year, which was to no other Purpoſe 
chan to admoniſh him to be ready againſt the Time; and for this Reaſon the Judgment 
was ſet aſide. 2 Rol. Rep. 88. Pasford verſus Webb. 3 | 
11. Aſumpſit for nine particular Sums, which in toto attingunt to 52 J. which was more 
chan the ſeveral Sums did amount unto, and though the Defendant ſæpius requifit* fuiſſet, 
he did not pay the 52 J. adjudged, that the Summing up the Particulars was but Surplu- 
ſage, and that the Requeſt. was not neceſſar 


t y; but if it had, then the Declaration had not 
been good. Latch. 175. Risby verſus Haines. | 


12. Aſſumpſit, &c. in which the Plaintiff declared, that the Defendant promiſed, in 
5 Conſideration he (the Plaintiff) would cure one B. of a certain Diſeaſe, he would pay 
3 him what it ſhould be worth for his Medicines ; he declared likewiſe upon two other Pro- 
miſes, the one for curing the Wife of B. de quadam putredine, and the other for curing the 
yg Defendant himſelf; and ſets forth, that he had cured them, and that he deſerved ſo much 
por the ſeveral Cures, and ſo much for his Medicines, amounting in the Whole to ſo 
© | Meng and that the Defendant, licet ad hoc faciendum ſæpe requiſitus, had not paid, Ec. 


atter a Verdict for the Plaintiff, it was moved in Arreſt of Judgment, that here was 0 
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Place ſhewed -where this Requeſt was made; but adjudged, that it was not neceſſary ; for 


— 


* F%Y nn "OY Fre I 
: 


where the Thing is a Duty before any Requeſt made, there the Requelt is only alledged 


to aggravate the Damages, (as in this Caſe) and ſuch Requeſt is not traverſable; but tis 
- otherwiſe where the Requeſt makes the Duty ir ſelf, as in Aſſumpſit to do ſuch a Thing 


upon Requeſt, there the Day of the Requeſt ought to be alledged, becauſe tis traverſa. 
ble. Palm. 3 99. Manury verſus Strong. © . N — * is, | 

13. The Plaintiff married the Defendant's Daughter, and in Aſumpſit he declared, 
that in Conſideration he at the Defendant's Requeſt would at his own Charges procure him. 
ſelf to be made a Knight, ſo that his Wife might be a Lady, he promiſed to pay hin 
2000 J. and averred, that he did at his own Charge procure himſelf to be Knighted, G,. 
after a Verdict and Judgment for the Plaintiff, a Writ of Error was brought, and the 
Error aſſigned was, that the Plaintiff did not ſhew that he procured himſelf to be Knighted 


at the Defendant's Requeſt, which in this Caſe is executory, and Part of the * Conſidera. 
tion; but adjudged, that the Requeſt is executed, for it ſhall be intended to be made art 
the Time of the Promiſe, (viz.) that then he requeſted him to be made a Knight, ang 


promiſed to give him 2coo/. 2 Lev. 198. Tripps verſus Rand. See Ac. Caſe in pl. 22. 


14. Caſe, Oc. in which the Plaintiff declared, that whereas one 7. S. was indebted to | 


him the (the Plaintiff) in 127. and whereas the Defendant (as he told the Plaintiff ) was | 
indebted to the ſaid 7. S. in 12 J. he the Defendant, in Conſideration the Plaintiff, at the | 
ſpecial Inflance and Requeſt of him, the Defendant, would procure an Order under the | 


Hand of the ſaid T. S. directed to the Defendant, to pay the 12 J. to the Plaintiff, he | 
(the Defendant) promiſed to pay it; then the Plaintiff ſer forth that he did procure an 


Order in Writing from the ſaid T. F. directed to the Defendant, requiring him upon | 
Sight thereof to pay the Plaintiff 12 J. and that the Plaintiff ſhewed the ſaid Order to 
the Defendant, on ſuch a Day, and at ſuch a Place, and requeſted him to pay the Mo- 
ney, which he refuſed; and upon Demurrer to this Declaration, it was objected that it 


was ill, becauſe the Plaintiff did not alledge that he procured the Order at the Requeſt of 1 


the Defendant ; beſides, the Promiſe was not made in Conſideration of a Duty to the 
Plaintiff. himſelf, but the Duty was collateral, and became due upon a ſpecial Promiſe, 
therefore a Requeſt ſhould be alledged to pay the Money, and both the Time and Place: 
As to the firſt Objection, it was adjudged, that no other Requeſt is neceſſary than what 
is included in the Agreement, (viz.) that the Plaintiff, at the Requeſt of the Defen- 
dant, did procure the Order; tis true, if he had been to procure the Note when he ſhould 


be thereunta required, there a Requeſt muſt be ſet forth; but as this Agreement is, no- 
ſubſequent Requeſt was intended, and ſo is Cro. Car. 246. Bretton and Bolton”s Caſe, 
and 194, Pointer's Cale, and 2 Cro. 404, Berisford and Ii oodroff's Cafe : But if a Requeſt 

had been neceſſary, tis here ſufficiently alledged ; for the Plaintiff declared, that at fuch BY 
Day and Place he ſhewed the Note to the Defendant, and required him to pay the Mo- 
ney; tis true, he doth not ſay adtunc & ibidem he required him, but it ſhall be intended 8 
to be at the ſame Time when he ſhewed the Note. In 3 Leon. 91, Merry verſus Lewis, © 
'The Caſe was, in Conſideration that the Plaintiff would repair the Houſe at the ow 9 


dant's Requeſt, he (the Defendant) promiſed to pay ſo much, Oc. and the Plaintiff al- 


ledged, that he did repair; tis true, this was held ill, becauſe he did not alledge that he | 


repaired at the Defendant's Requeſt ; and ſo is Hill and Wade's Caſe. 2 Cro. 523. but there 


the Promiſe was to pay upon Requeſt. 1 Vent. 71, 74-  Bokenham verſus Thacker. 


; xj ff 6-1 WA wy 
Qu here the general Allegation, viz. licet ſæpius requiſitus is good, 


I. WI EN a Debt or Duty ariſes either upon Bond or Contract, there the gene- 
| ral Allegation /icet ſepins requifitus is good, becauſe it was a Duty before the 
Requeſt ; but where it becomes a Duty by the Requeſt it ſelf, and not before, there it 
muſt be alledged ſpecially. © Godbolr. 29 Eliz. 1 Brownl. 13. S. P. See Poſtea pl. 6. Ti 
verton bes The Caſe of the Hoſtler. S. P. which ſee in Action on the Caſe (F) 11. and 
Poſtea 6. F 


2. Caſe againſt the Defendant, being an Executor - wp the Promiſe of his Teſtator, 
e for ſeveral Years to come, and | 


ſetting forth that the Plaintiff was poſſeſſed of an Hou | 
that the Teſtator being poſſeſſed of the Reverſion, he (viz.) the Teſtator 12 prilis 


&c. at R. in Conſideration the Plaintiff at His Regneft would ſurrender his Leaſe, and 


rocure one B. G. to give the Teſtator 100 J. for a Leaſe of the Houſe, to be made by the 
Teſtator to the ſaid B. G. he, (viz.) the Teſtator promiſed to pay the Plaintiff 30 
and alledged the Performance on his Side, that by making the Surrender, (viz.) 20 Ajri- 
lis, and that on the fame 20 Aprilis he procured B. G. to give the Teſtator 100 J. fe! 
a Leaſe, c. then and there made for nineteen Years to come; but that the Teſtator, no! 
the Executor, licet ſæpius requifit', had not paid the 30 J. c. after a Verdict for the Plaintif 
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it was objected, that this Surrender might be of another Term, than what the Plaintiff 
had at the Time of the Promiſe made; for that was on the 12 Aprilis, and the Surren- 


der was on the 2oth, without alledging that he being poſſeſſed did ſurrender, Sc. but it 


was adjudged, that ſince the Action is grounded upon the Regueſ, it ſhall be intended the 
ſame Term; and the Plaintiff had alledged that he at the Requeſt of the 'Teſtator had 
ſurrendered, Ec. Popham 30. Hughes verſus Robotham. Cro. Elix. 302. S. C. See Poſtea 
Surrender. (B) 7. S. C. | | 

3. Aſſumpſit, Vc. the Plaintiff declared on two Promiſes; in the firſt he alledged that 
licet ſepins requiſit on Ca, a Day, and at ſuch a Place, the Defendant had not paid the 
Money; and in the ſecond Promiſe he alledged, that /icet ſæpius requiſit, (but left out 
the Time and Place) the Defendant had not paid; but adjudged, that the Declaration was 
good, for it ſhall refer to the Day and Place alledged in the firſt Requeſt. Cro. Elix. 240. 
Barnes verſus May. "Ih 

4. Aſſumpſit, &c. In Conſideration the Plaintiff had delivered ſuch Goods to the De- 
fendant, he promiſed to pay 3 J. at the Day of the Plaintiff's Marriage; and alledged, 


that he was married ſuch a Day, and that the Defendant poſtea, Kc. licet ſæpius reguiſitus, 


had not paid it; it was objected, that the Day of the Requeſt ought to have been men- 
tioned, becauſe the Payment is to be made after that Day, and not before ; but ad- 
judged, that the general Allegation was ſufficient. Cro. Eliz. 23, 34. Crane verſus Cramp- 
ton. Hutton 8. FS. C. | 

5. Aſſumpfit, &c. In Conſideration the Plaintiff would defiſt from ſuing the Defendant, 
Sc. he the {aid Defendant x May 18 Fac. promiſed to pay and recompence the Plaintiff for 
what Damages he had ſuſtained, &c. who thereupon did deſiſt; and allegded that he was 
damnified to the. Value of 445. and that 1 May 2 Car. he requeſted the Defendant to re- 
compence him, Oc. the Defendant pleaded the Statute of Limitations ; and upon De- 
murrer the Plaintiff had Judgment, for though the Promiſe was within the Statute, yet 
the Duty was not ; for it was no Duty till Requeſt made, and by Conſequence no Cauſe 
of Action till that Time; and being brought within Time after the Breach, *tis good. 
Cro. Car. 98. Gbabolt 437. S. C. | _ 
6. Aſſumpfit by an Inn-Keeper, ſetting forth, that the Defendant brought his Horſe to 
him, and agreed to pay 64. for a Day and Night, and that the Horſe had been kept by 
him ſo many Days and Nights; that the Money amounted to 20/7. which ſaid Sum, li- 
cet [aepins requifit', he had not paid without alledging any ſpecial Requeſt in Fact; and ad- 
judged good, * becauſe a Debt is the Ground of the Action, and in ſuch Caſe the Law 


induceth a Promiſe to pay it, therefore a Requeſt is neither Parcel of the Conſideration, 


or iſſuable; but where the Action is founded upon a collateral Matter, and not upon a 
a Duty, there the Requeſt is iſſuable, and ought to be expreſly alledged. Telverton 66. 
The Caſe of the Hoſtler. | 

). B. G. was ſued, and R. L. promiſed the Plaintiff, that if he would forbear the Suit, 
that he would pay him 100 J. at any Time after the Feaſt of St. Fobn Baptiſt, when he 
ſheald be reaſonably required; adjudged, that in this Caſe the Requeſt was iſſuable, and 
ought to have been ſpecially alledged ; for it was no Duty before the Requeſt, becauſe 
the Promiſe was made by a Stranger, and not by the Party who was to pay the Money; 
but where he who is indebted promiſeth to pay upon Requeſt, there the Allegation, /icet 
ſepins requiſit', is ſufficient. Latch. 209. Alcock verſus Blofeild. 

8. Aſumpſit, &c. in which the Plaintiff declared that the Defendant ſold him a Geld- 
ing for eight Guineas, and upon the Sale agreed, that in Conſideration the Plaintiff had 
paid to the Defendant the eight Guineas he promiſed to the Plaintiff, that if he did not 
like the Gelding, and delivered it to Barham to the Uſe of the Defendant, that Barham 
ſhould repay the eight Guineas, and if he did not, then the Defendant would 1pou Re- 
queſt; then he ſets forth that he did not like the Gelding, but delivered it to Barham, and 
required him to pay the eight Guineas, which he refuſed ; then he lays an indchitatus f. 
/11pſit for another eight Guineas had and received by the Defendant to his (the Plaintiffs, 
Uſe; and that the Defendant not regarding the ſaid Promiſes, licet ſepins requiſitus, had 
not paid the ſaid Sums; upon non Aſſimpſit pleaded there was a Verdict for the Plaintiff, 
and entire Damages, Ec, it was objected, that the Promiſe to repay the eight Guineas 
was collateral, and the Defendant himſelf was not the Debtor, becauſe he was no more 
than a Surety in Default of Barham ; and if ſo, then there ſhould be Notice given to 
him, that Barham had not paid the Money, and a ſpecial Requeſt ſhould be made to the 
Defendant, and all this Matter laid in the Declaration, and not a [pits reguifit*, for that 
is not ſufficient; but adjudged, that this is not a collateral Promiſe, but an entire Con- 
tract upon the Sale of the Houſe ; and that Barham is no more than a Servant to receive 
the Horſe and pay the Money ; by the not doing whereof the Defendant is the Debtor, 
and the Money is in his Hands, as received to the Plaintiff's Uſe; wherefore Judgment 


was given for the Plaintiff in C. B. and affirmed in Error in B. R. 3 Lev. 363. Maſters 
verſus Marriot, 


9 Beceipt. 


Hardres 
36. Har- 
ris ver. 
Ferrand. 
S. P. 


4 Leon. 
51. 8. C. 


received to defend his Right, and to plead with the Demandant: Receipt is alſo applied 


14 Fac. Hob. 177. Bell verſus Hartley. 


fault, and thereupon a petit Cape was awarded againſt him; at the Return whereof V R. 


Receipt. 
(A) 


Y HIS is an Admiſſion or Receiving a third Perſon to plead his Right, in a 
Cauſe formerly commenced between two other Perſons; as where an Action 
is brought againſt Tenant for Life or Years, or any other particular Tenant, 

and he makes Default; in ſuch. Caſe, he in Reverſion moveth, that he may be 


to the Admittance of a Plea, where the Controverſy is between two Perſons. 

2. In a Writ of Entry ſur diſſeiſin, brought againſt V. R. Tenant for Life, who made 
Default, Oc. he in Reverſion prayed to be received, and pleaded in Bar; and thereupon 
the Demandant and he were at Iflue, and the Jury found againſt the Demandant ; but 
after the Trial, and before the Day in Bank the 'Tenant for Life died; afterwards both 
the Demandant and Tenant by Receipt appeared on the Day in Bank, and then the De- 
mandant pleaded the Death of the Tenant for Life, and prayed that the Writ might 
abate, and that Judgment might not be entered againſt him; but the Tenant by Receipt 
moved, that upon the Return of the Poſtea the Judgment might be entered; the Court 
doubted what to do. Hill. 9 Eliz. Dyer 258. Sir Humphry Ratcliff*'s Caſe. 2 5 

3. Husband and Wife were Tenants for Life, Remainder to V. R. in Fee; a Formedon 
was brought againſt the Husband alone, who made Default after Default; thereupon the 
Wife prayed that ſhe might be received to defend her Right, but it was denied by the Court; 
becauſe, if the Demandant ſhould recover againſt her Hushand, it would not bar her 
Right, if ſhe ſurvived him, therefore it would be to no Purpoſe for her to defend her 
Right in this Formedon; then he in Remainder prayed to be received, which at firſt the 
Court doubted, becauſe if the Husband ſhould recover he might falſify ſuch Recovery ; 
and becauſe his Eſtate did not depend upon the Eſtate of the Husband, which was im- 


pleaded in this Action as a ſole Eſtate, for his Remainder depended upon the joint Eſtate 
of Husband and Wife; but at laſt he was received. Mich. 30 Eliz. 1 Leon. 86. Keys © 


verſus Stead. | 

4. In a Formedon againſt Tenant in Tail, he made Default after Default; whereupon 
Edward Tagell came in, and praycd to be received, ſetting forth, that the Land was given 
to the Tenant in Tail, Remainder to him, Ec. and upon Demurrer it was adjudged, 
that he ſhould not be received, becauſe by Intendment of Law an Eſtate-tail is perdura- 
ble, and Receipt is only for them who have Eſtates depending upon particular Eſtates 
for Life, Tenants by the Curteſy, or after Poſſibility, &c. which determine by the re- 
{ſpective Deaths of ſuch Tenants. 1 And. 133. Scott verſus Jagel. >: 

5. Action of J/afte againſt Husband and J/ife; after Iflue joined the Cauſe was tried, ⁵ 
and the Plaintiff had a Verdict at the Day in Bank; the Court was moved that the Wife 
might be received, but it was denied, for in ſuch Caſe ſhe could not be received. Trin. 


In a Sued ei deforceat brought in the Grand Seffions in Wales, in the Nature of 2 4 | 
Writ of Right; the Tenant pleaded, that he had majus jus than the Demandant ; upon 
which they were at Iſſue, and at the Day when it was to be try'd the Tenant made De- 


appeared, and prayed that he might be received, becauſe the Feoffment under which the 
Tenant claimed, was made to him and his Wife for the Life of the Wife, Remainder to 
N. R. and his Heirs; the Demandant counterpleaded the Receipt, and traverſed the Feoff- | 


ment, and thereupon Iſſue was joined; but at the Day of the Return of the Vevire 


facias, the ſaid V. R. made Default, but F. R. his Son and Heir prayed to be received 8 
by his Guardian, he being within Age, and ſaid that VJ. R. his Father was dead, and BY 
prayed that the Parol might demur for Nonage ; the Demandant counterpleaded the Re- 
ceipt, and took Iſſue as before upon the Traverſe of the Feoffment, and upon the Retun 
of another Venire ſacias, the Tenant by Receipt made Default, and another petit Cape vas 
awarded againſt him; and he not appearing and ſaving his Default, Judgment was give" 
againſt him ; and upon a Writ of Error brought, the Judgment was reverſed, becauſe it | 
ought not to have been given againſt the Tenant by Receipt, but againſt the Tenant in tit x | 
Aclion. Trin. 6 Car. Cro. Car. 190. Kiffn verſus Vaughan. * 
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Veltous. 


of Aions for Reſcous on meſne Proceſs. | Reſcous of Goods taken in Execution; 


(A) | and on Diſtreſs. (C) 00 
Reſcous of the Body taken in Execution. | Of Indictments for a Reſcous. (D 
(B) ; | Pleas and Returns of Reſcous, where 
N | good ; and not good. (E) 


2 


A (A) 
Of Actions fo2 Refcous on meſne Pꝛocels. 


C'TION on the Caſe againſt the Defendant, for reſcuing a Man taken by a 
Deputy Bailiff of a Liberty, was adjudged good, and affirmed in Error ; it be- 
ing objected, that it ſhould have been from the Bailiff of the Franchiſe him- 


ſelf, or from the Sheriff. 31 Eliz. Burgh verſus Appleton. 2 Cro. 241. Kent 


yerſus Ellwates. OD 
2. Where a Man is arreſted on meſus Proceſs, and reſcued in carrying him to Goal, 
an Action on the Caſe will not lie againſt the Sheriff, but the Party injured hath his 
Remedy againſt the Reſcouſer, by a Writ of Reſcous; but tis otherwiſe, if the Perſon 
be taken in Execution. 3 Bulſt. 199. May verſus Proby & Lumley. 2 Cro. 485. Hodges ver- 
ſus Markes. S. P. See March 1. S. P. See Poſtea. (E) 3. contra. | 
3. Treſpaſs, &c. quare Vi & Armis the Defendant did reſcue the Debtor, who was 
taken by a Serjeant at Mace, on Proceſs out of the Counter ; upon not Guilty pleaded, 


and a Verdict for the Plaintiff, the Judgment was quod Defendant capiatur, and upon Er- 


ror in the Exchequer-Chamber, the Judgment was affirmed ; though the Nature of the 
Action is properly an Action of the Caſe, in reſpe& of the Loſs or Damage, but there 
being Force uſed to the Officer, though not to the Plaintiff himſelf, he may bring Treſ- 
paſs Vi & Armis, and the rather, becauſe the Serjeant at Mace is a Miniſter, as well for 
the Plaintiff as for the Court. Hob. 180. Wheatly verſus Stone. Mich. 4; Eliz. Aſtel verſus 
Ridger. Mich. 43 Eliz. Pawling verſus Mariot. S. P. 5 

4. Caſe againſt the Sheriff for an Eſcape on mean Proceſs; the Defendant pleaded a 
Reſcous ; and upon a Demurrer to this Plea, it was adjudged for the Defendant, though 


(E) D 9g. _ TA . 

5. Caſe againſt the Defendant for a Reſcous upon meſne Proceſs; the Evidence was, 
the Bailiff ſtood at the Street-Door, and ſent his Follower up three Pair of Stairs in Diſ- 
guiſe with the Warrant, who laid Hands on V/. R. and told him that he arreſted him; 
but he, with the Help of ſome Women, got from the Follower and ran down Stairs; and 
the Defendant hearing a Noiſe, ran up and put the ſaid V. R. into a Room, locked the 
Door, and would not ſuffer the Bailiff to enter: Holt Chief Juſtice, doubted whether 
this was a lawful Arreſt, being by the Bailiff's Servant, and not in his Preſence ; but 
ſaid, that the Plaintiff muſt prove his Cauſe of Action againſt V. R. that he muſt prove the 
Merit and Warrant by producing ſworn Copies of them; he muft prove the Manner of Ar- 
reſt, that it may appear to the Court to be legal; and in Point of Damage, he muſt prove 


the Loſs of his Debt, (viz.) that V. R. became inſolvent, or could not be re- taken. Mod, 


Caſes 211. Wilſon verſus Gary. 


6. Where a Bailiff hath a Warrant to arreſt a Man, and is hindered in the Execu- 


tion of his Office by another; if there is no actual Arreſt, this is not a Refcuous, but tis 
a great Contempt of the Court. Mod. Caſes 210. Powell verſus Ball; 


w - 


U 2 5) Ot 


Moor̃ 
852. 
1 Roll. 
288. S. C. 
440. 8. Ci 


he did not ſhew that the Reſcous was returned. 3 Lev. 46. Lord Gorge verſus Gore. See 


U 0 1 p * 8 
N 4 N a+; 1 * 7 9 N ic 4 $M % 
LY 18 „ 2x. N 
97 % 4 N 1 * N 
*% DOTY VEL k g 
w PSS ' 
* FP 
1 = 1 
15 1 
* 
- 
4 oo” 
q 1 
ö > } - 
b * * 
* 2 * o 
2 . — „ K __ „ Mii. —_— — —_— kk. * 
9 — — n * \ 
PR — as - . + N „ —_ " * 8 * PR K => 
* . \ * * " oe W „ —— 0 — 4 = is . __ OOO > >» 5b * a=” „* . 18 edit ag * 1 W . nn 9 bs : 
Y * ie." 
A a 6 
4, : - . * 0 5 |! 
* a / -- 0 K 
4 * 9 
* 
0 I, — 4 4 
. » 3 * * * — * _ as ad ad . n 8 . 
8 FA 24 Y * 4 * Fr 
—_— * — wat 
- 8 * * „ * ” «> | * * Pm F * - * . 
' Boy - WF A 4 a K 4 fas, jw fl e dee een N , 4 1 „„ 4 ate metal * * 
* 
10 


3 _ 
Of the Body taken in Execution. 


1. HE Plaintiffs being Sheriffs of Norpich, brought an Action on the Caſe againg 3 

1 the Defendant, for that a Capias ad ſatisfaciendum was directed to them, to tale 
the Body of the Defendant, they, 20 Feb. 25 Eliz. directed their Warrant to three Ser. 
jeants of the City to take him in Execution, by Virtue whereof the ſaid Serjeants 26 Þ 
in the ſame Lear did take him in Execution, and that he was reſcued and eſcaped, 


- 
* 


upon not Guilty pleaded, the Jury found a ſpecial Verdict, that about 20 Feb. 25 Elix 
ſuch a Warrant was made by the Plaintiffs to the Serjeants, but not on the 20th of Feb. and 
that the Serjeants by Virtue thereof, about 26 Feb. did take him, but not on the 26th of 
February; &c. it was inſiſted for the Defendant, that this Declaration was ill, becauſe the 
Plaintiffs did not ſhew that the Warrant was in Writing, nor that it was ſigillis ſignat; 
but adjudged that was not material; then it was objected, that the Action would not 
lie, bio the Plaintiffs had no immediate Loſs; for they were not charged, but only | 
chargeable to him, at whoſe Suit the Execution was, and that if they ſhould die before 
he commences a Suit againſt them for the Eſcape, their Executors are not liable; but ad. 
judged that the Action did lie for the Wrong done, and that the Defendant ſhould not 1 | 
take that Advantage of his own Wrong; laſtly, it was objected againſt the Verdict, b. 
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1. EN was taken to an Indictment for a Reſcous, for that it wanted the Words 
i Armis & mann forti, and becauſe the Place where it was done, was not ex- | pl 


cauſe the Jury had not found the certain Day on which the Wrong was done; but ad. | 
judged: that the Verdict was good. Hil. 29 Hlix. Godb. 125 Tarram verſus Bradſhaw. | 
2. Where a Man was taken upon a Ca. ſa. and reſcued, an Action of Debt on the | MR | 
Eſcape lieth againſt the Sheriff, or an Action on the Caſe againſt the Reſcouſer ; for in , 
ſuch Caſe caveat Vicecomes, and he might have raiſed the Poſſe; and the Party injured | # | 
may have an Action againſt. the Reſcouſer, becauſe he hath the immediate Wrong, and | t 
ſhall not be compelled to ſue the Sheriff; becauſe he may die, and then no Action lies 
againſt his Executors. Hetley 95. Lyres verſus Cunningham. Hutton 98. S. C. Cro. Car. 8) ] 
Mymms verſus Compton. | 2 21 . ] 
d | 7s 8 
(C) 7 
. ' : N 5 1 I : g ; \ 
Ok Goods levied on Execution, and on Diſtrefſes taken. } 
| | 1 v 
4 - 1. IN Reſcous, &c. the Plaintiff declared that he had deſtrained forty Sheep of the [ 
2 Roll. 1 Defendant's, and eighty Sheep of B. G's. Damage-feaſant, and that the Defendant 7 
Rep. 163. took, chaſed and reſcued a of them; the Defendant juſtified the putting his forty Sheep 
in the Place where, Ec. having Right of Common there; and that the Plaintiff de in- © 
ria ſua propria chaſed them, and that the Defendant would have taken them from hin, © 
but they ran amongſt the other eighty. Sheep of B. G. and he folded them, and becauſe 1 
he could not ſever them, he chaſed them to the Fold gue eft eadem reſcuſſio ; and upon De- } 
murrer, the Plaintiff had Judgment; for though the Defendant had ſome Colour to reſcue 
his own Sheep, he had none to reſcue the Sheep of B. G. 2 Cro. 468. Fennings verſus ; 
Plaſftow. | ea 5 
3 were levied on a H. fa. and the Sheriff returned that they were reſcued from 
"Hh him by B. G. contra voluntatem; adjudged, that no Reſcous can be on a Fi. fa. for that ſ 
i lies only on a Capias againſt the Perſon himſelf; but the Party injured may have an Acti- 5 
. on on the Caſe againſt B. GC. who made the Reſcous. Sheriff of Surrey verſus Addertou. : 
j Hetley 145. R | = © 
1 : ' Jndictment foz it. See D1difimenz. (B b) per totum. 1 f 
& ' preſſed ; but adjudged that the Indictment was good, becauſe the Word Reſcuſſit implies uf 
1 it was done with Force; and it ſhall be intended, that the Reſcous was in the Place where uf 
| the Arreſt was made. 2 Cro. 345. Cramlington's Caſe, and 472. S. P. ? R 
} 


8 2. Exception 
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2. Exception to an Indictment for a Reſcous from a Serjeant at Mace, who had taken 


a Man on a Plaint in London, becauſe it did not ſet forth, that the Perſon was taken by 


Virtue of any Warrant; but it being alledged that he was lawfully a e ＋ Conti | 
e the Warrant was 


rended by a good Warrant. 2 Cro.'472. Hart's Caſe; in another C | 
ſer forth in Writing, but it was not ſaid ſub figillo figillat” ; but adjudged good. Godb. 125. 
Zarrum verſus Bradſhaw. . | CT 5 

3. The Party being taken upon a Capias utlegatum, before Judgment, was reſcued, and 
the Sheriff returned a Reſcous by B. G. and R. L. without any Additions, and adjudged 
good; but if he had returned that the Party himſelf, ſimul cum B. G. and R. L. had made 
the Reſcous, it had been ill; the Perſons who made the Reſcous being in Court were 
committed. Winch. 10. Holman verſus Hall. 1 5 5 | 

4. Exception was taken to the Return of a Reſcous, for that it was feci Warrantum ; but 
did not ſay ſub figillo officii mei; but it was diſallowed, becauſe *tis.no Warrant, if not un- 
der the Seal of Office. T. Jones 197, Penfold & al. 7 | 


Pleas and Returns of a Keſcons, where good; and where „ 


I. PON a Capias directed to the Sheriff, he returned a Reſcous, but did not ſet 
I 1 forth the Place where it was made; this was held inſufficient, though he ſhewed 
the Place where the Plaintiff was arreſted. Dyer 69. Moor 422. S. C. . 
2. The Return was by the Sheriff, (viz.) Virtute iſtius brevis mandavi Ballivo meo iti- 
neranti, &c. qui mihi ſic reſpondit quod arreſtavit, &c. and ſhewed the certain Day, Year 
and Place, and that a Reſcous was made from him; this was held inſufficient, becauſe *tis 


the proper Arreſt of the Sheriff himſelf, and no Credit is to be given to tlie Anſwer of 


the Bailiff's Errant, though tis otherwiſe of a Bailiff of a Franchiſe. Dyer 212, 241. 
3. The Sheriff returned a Reſcous of the Perſon whom he had taken by ne fue 
Proceſs; adjudged no good Return, for he might raiſe the Poſſe comitatus as well upon that 
Proceſs, as upon Executions. Noy 40. Waldo verſus Lambert. 2 Cro. 419. & C. Cro. Blix. 
869. S. C. antea. (A) 2. contra. W. Fones 201, 1 eee : 
4. Upon a Latitat awarded againſt B. G. the Sheriff returned a Reſcous on ſuch a 


Day, but did not mention any * Place where the Reſcous was made; and adjudged a palm. 
void Return, becauſe it doth not appear, that either the Arreſt or Reſcous were within 563. 


his Juriſdiction; but if it had appeared to be done in the County, it ſhall be intended 
within his Bailiwick, though it was within a Liberty in the ſame County; and even in 
ſuch Caſe the Reſcous had been unlawful, becauſe the Arreſt was good. Zelv. 51. Mol- 


Jreſton's Caſe. EE —— | 
5. The Sheriff returned a Reſcous, ' reciting that a Latitat was directed to him, and 


that he made a Warrant to . R. his Bailiff, who arreſted 7. T. &c. and that G. H. and 
others reſcued him; this was adjudged a good Return, though neither Time or Place were 
ſet forth, where the Warrant and Arreſt was made. 2 Roll. Rep. 255. Webb verſus 
Withers. = | | | | Ay 

6. The Sheriff returned a Reſcous, (viz.) that T. P. being in Cuſtody of my Bailiffs, 
the Defendant reſcued him à cuſtodia Ballivi, &c. this Return was held ill, and therefore 


3 it was quaſhed, for it ought to be à cuſtodia Vicecomitis. Raym. 161. 2 Salk. 586. F. P. 


7. The Return of a Reſcous was quaſhed, for that it was arreſtavit I. R. but did not 
ſay * in cuſtodia ſua habuit ; beſides it ought to be out of the Cuſtody of the + Sheriff, and 
not of the Bailiff, Sid. 332. The King verſus Sims. See 4 Mod. 293. 5 Mod. 217. See 
3 Cro. 181. Latch. 184. Another Return quaſhed, becauſe the Sheriff did not return 
the Day on which he arreſted the Party. Palm. 532. Brian Cane's Caſe. 


T Palm. 533. 


8. The Return of a Reſcous was, that it was out of the Cuſtody of the Bailiff; *tis 
true, the Warrant is made to him, but being a Sheriff's Baily, and not a Baily of a 
Franchiſe, if the Reſcous is made from him, it ſhould have been returned as done from 
55 Sheriff; * but adjudged that tis good either Way. 2 Lev. 28. The King verſus 

apman. | 

9. Caſe againſt the Bailiff of Weſtminſter, for an Eſcape upon meſne Proceſs, who 
pleaded a Reſcous, but did not ſet forth in his Plea that he returned the Reſcous; and 
upon a Demurrer, it was adjudged a good Plea, it being on meſne Proceſs, but *tis ill 
upon an Execution. 2 Lev. 244. Hill verſus Mountague. See (A) 1 

10. A Writ iſſued to take one Strangways, and the Sheriff of Dorſetſhire returned, that 
by Virtue of that Writ he made a Warrant to three Bailiffs to arreſt him, which they did, 


and had him in their Cuſtody, and that one Gilbert and others, with Force, Ec. in Tho- 


man 


1 Lev. 
214. S. C. 
Raym. 
161. S. C. 
* Palm. 
532. 


contra. 


* Palm. 


533˙ 
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r. Jones mam Merice Ballivos meos —_— fecerunt, and did reſcue him & a cuſtodia Ballivorm eb 
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141. Y Res | 
12. Return of a Reſcous was thus, . non eſt inventus in Balliva mea, and then Execntio 


reſidui iſtius brevis patet in ſchedula buic brevi annex*, and that was of a Taking, Ec. and 
Reſcous ; but it was quaſhed, for after on eft inventus, there remains nothing for the 
Sheriff to do; he ſhould have concluded after the Return of the Reſcous, that the De- 
fendant non eſt inventus, &c. Mod. Caſes 220. The Queen verſus Weeks. 

13. Adjudged, that when a Reſcous is made, it muſt be returned upon the Writ, and 
then, and not before, *tis proper to move the. Court for an Attachment againſt the 
Reſcuers, for *tis never granted upon Affidavits; and that tis the conſtant Courſe upon 
the Return of a Reſcous, to ſet four Nobles Fine upon each Reſcuer. 2 Salk. 586. See 

ones 198. 9 1 8 : ? b | 
7 14. 80 where the Reſcous is returned to the Philazer, and Proceſs of Outlary iſſues 
againſt the Reſcuers, and they are brought into Court by ſuch Proceſs, they ſhall not 


be bailed upon Affidavits; but where an Attachment is granted, and they are examined 
upon Interrogatories, upon anſwering them, the Reſcuers ſhall be diſcharged. 2 Salt. f 
586. The King verſus Bell. . 
ſ 
Reſervation of Rent, 

By what Words, and out of what Things] Of the Words 27elding and Paying. (O | 
_ reſerved. (A) I. Where tis reſerved in the Disjunctive. (D) b 
To whom it muſt be made, and to whom | Where tis good, and where not. (E) U 
| a 

1 V 5 & 

de 

li 

(A) 5 1 

— 4 : | 727 

By what Wozds, and out of what Things reſerved. See Reut, (E) per Jo 
W/ 

I. HE Reſervation of Rent is good, though *tis not reſerved by apt and uſual to 
| Words; yet if the Words are equivalent, and lead to the Matter intended, Th 
*tis ſufficient; as, if the Leſſee covenants and grants to render and pay 10 Gr 
much Rent for the Land; this is a good Reſervation of the Rent. Plow. ba 
Com. 120. In Browning and Beeſton's Caſe. | cor 
2. Every Reſervation of Rent muſt be out of ſuch Things to which the Leſſor may 7 
C 


reſort to take a Diſtreſs; as out of an Houſe or Lands, and therefore where a Biſhop; 
after the Statue x Eliz. made a Leaſe for Years of a Fair, &c. for three Lives, rendring 
Rent; the Succeſſor avoided it, becauſe a Fair is but a Franchiſe or Liberty not manu- 
table; and therefore a Rent cannot be reſerved out of it, for the Leſſor hath no Reme- 


dy, either by Aſſiſe or Diſtreſs. 5 Rep. 3. Zewe!'s Caſe. 
I 3. The 
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made a Leaſe both of Houſe and Goods to 7. P. for twenty-one Years, rendring Rent; 
and in an Action of Debt for Rent arrear for one whole Year, the Plaintiff had Judg- 


ment to recover the entire Rent, becauſe it iſſued out of the Houſe, and not out of the 


Goods. 1 And. 4. Reed verſus Laws. 


4. In Debt for Rent, the Caſe was, there were Articles made between the Plaintiff 
and two more, by which it is covenanted and agreed, that the Plaintiff doth let, &c. and 
the ſaid Plaintiff doth farther covenant to make a Leaſe for twenty-one Tears, according to the 
Articles; provided always that they ſhall pay to the Plaintiff yearly 20. J. adjudged that this 
Proviſo made a Reſervation of the Rent, and that it was not a Condition to pay it. Moor 
459. Harrington verſus Wiſe. ; 

5. Leaſe of three Manors, reſerving for one of them five Pounds per Ann. for another ten 
Pounds, and for the other ten Pounds per Ann. upon Condition that if he ſaid Rents, or 
any of them, or any Part, Sc. were behind, the Leſſor might re-enter into all; and af- 
terwards he ſold the Reverſion of the ſaid three Manors to two Perſons, the Rent was in 
Arrear for one Manor, and thereupon the Vendee entered on all three ; adjudged that his 
Entry was not lawful, for though the Words were joint, yet the Reſervations and the 
Rents were ſeveral. 4 Leon. 17. Sir Richard Lee verſus Arnold. 25 


(B) 
To whom it mult be good, and to whom not. 


1. Free-man of London deviſed his Lands there to the Prior and Convent of &. 

Bartholomew, and his Succeſſors, ſo as they pay to the Dean and Chapter of &. 
PanPs London, the yearly Rent of twenty Marks; adjudged that this was a void Condition, 
and that the Rent reſerved to a Stranger was not good. Dyer 33. 


2. The Father being ſeiſed in Fee, he and his Son made a Leaſe for Years, to begin 


after the Death of the Father, rendring Rent t the Son; the Father died; adjudged that 
this Reſervation was void ; for though the Son, who joined in this Leaſe, did prove Heir 
to his Father, yet that did not mend the Caſe; becauſe the Reſervation ought to have 
been to the Heirs of the Leſſor, by the expreſs Name of Heirs, for that is the only 


Word of a Privity in Law, requiſite to the Reſervation of a Rent. Hob. 130. Oates ver- 
ſus Frith. See Dower. (B) 6. S. P. ST 


S 
Ok the Wozds Yielding and Paying. 


I. HE Husband being poſſeſſed of a Leaſe for Years, he and his Wife of the one 
I Part, and G. D. of the other Part, by Indenture executed by the Husband, 
but not by the Wife, aſſign all their Intereſt to the ſaid G. D. yielding and paying to him 
and his Wife, during the Term to them and the Survivor, an yearly Rent, &c. at Michac!- 
mas and Lady-Day, &c. provided, if the Rent be behind forty Days after, Ec. it ſhall be 


lawful for the Husband and Wife, and the Survivor of them, and their Aſſigns to re-enter, 


Sc. the Wife ſurvived, and the Rent being unpaid, ſhe on the laſt of the forty Days 
demanded it; it was likewiſe demanded by the Adminiſtrator of her Husband ; the A{- 
ſignee of his Term conveys his Intereſt to the Plaintiff, and the Adminiſtrator of the 
Husband entered and made a Leaſe to the Defendant ; adjudged, that by the Words 
Trelding and Paying during the Term, the Rent had been well reſerved ſo long, and no 
longer; but the Reſervation did not end there, but other Words were added, (viz.) 70 
them and to the Survivor, which is an expreſs Reſervation, that it ſhall not be during the 
whole Term, if ſo, then the Reſervation to the Survivor is void; and fo is the Reſervation 
to the Wife, becauſe ſhe is no Party in Intereſt, or to the Deed, for ſhe did not ſeal: 
Then it was inſiſted for the Wife, that the Word Paying in this Place muſt enure as a 
Grant to her; but adjudged that it did not, for *tis by Way of Reſervatica to the Hus- 
band, and therefore it ſhall not enure by Way of Grant to the Wife; it being abſurd to 
conſtrue it to enure in ſeveral Manners, therefore neither the Wife, nor the Adminiſtra- 
tor of her Husband had any Title to the Rent, but *tis utterly gone. Crs. Car. 210, 288. 
Bland verſus Inman. Trin. 8 Car. Spencer's Caſe. 


8 (D) In 


3. The Leſſor being ſeiſed in Fee of an Houſe, in which there were ſeveral Goods, 


W. Jones 
308. 
Godb. 
448. S. C. 
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| An the Disjunttive. See Rent. (L) per totum. 


1. 1 EASE for Years, rendring Rent to the Leſſor or his Heirs, during the Term; this 
is good, for the Law ſhall make ſuch a Conſtruction of the Disjunctive, as may 

ſtand with the Intention of the Parties, (viz.) that the Leſſor ſhall have it during his 
Life, and his Heirs afterwards; and the Reſervation had been good, if the Disjunctive 
Clauſe had been left out. .5 Rep. 111. Mallory's Caſe. Plow. Com. 171. Hill verſus Grange. 
„ 3 

2. Grant of an Annuity for Years, payable to the Grantee at Mzichaelmas, or fixteey 
Days aſter; in an Action of Debt for this Annuity, the Plaintiff declared that it was in 
Arrear at Michaelmas, & adhuc in aretro exiſtit; and upon Demurrer to the Declaration, 
it was objected that it was ill, becauſe the Plaintiff had not averred that it was in Arrear 
ſixteen Days after Michaelmas; but adjudged well enough. 1 Cro. 268. Brown verſus 
Pendlebury. : | 

3. Debt upon Bond, conditioned to pay an Annuity on Lady-Day, or within twenty 
Days after; the Breach aſſigned was in not paying the Annuity at Lady-Day ; adjudged 
that it was not well aſſigned, becauſe the Annuity was not due, till after the twenty Days, 
Cro. Eliz. 565. Blunden's Caſe. 4 Leon. 19. Jaſſetine verſus Joſſeline. S. P. 

4. The Leſſor made a Leaſe to V. R. for ninety- nine Years, if he the ſaid Leſſor 
ſhould ſo long live, rendring Rent at Michaelmas and Lady-Day, or within forty Days after 


_ every of the ſaid Feaſts; and in an Action of Debt brought for Rent due at Michaelmas, 


and brought thin thirteen Days afterwards, it was adjudged for the Defendant, that the 
Action would not lie. Mich. 40 Elix. 10. Rep. 128. Clun's Caſe. 

5. Leaſe for Years, rendring Rent at two Feaſts, Ec. yearly, during the Term; and 
if it ſhould happen that the Rent, or any Part thereof flould be behind by the Space of 
ten Days after either of the ſaid Feaſts, that then it ſhall be lawful for the Leſſor to enter; 


| the Rent was Arrear, and not demanded on the Feaſt-Day, but on the tenth Day after, 


and not being paid, the Leſſor entered, and adjudged that he might. 1 And. 9. Ale 
verſus Harriſon. | 

6. Leaſe for Years, rendring Rent at Michaelmas and Lady-Day, or ſourteen Days aſter; 
and if it be behind and arrear after either of the ſaid Feaſt-Days, Er. by the Space 9 
fourteen Days, in which it ought to be paid, that then, Cc. adjudged, that the Leſſce 
had fourteen Days after the firſt fourteen Days to pay it. 4 Leon. 91. Clerk verſus 
fi empton. 


(E) 
Where good, where not, 


t. — FR ENANT for Life of Lands ſurrendered one Mojety to the Leſſor, who de- 
miſed the I/hole to I. R. habendim the one Moiety which he had by Sur- 
render, and the other Moiety after the Death of the Tenant for Life for 
forty Years, if he ſhould ſo long live, rendring Rent for all the Premiſſes four 
Pounds a Year; and afterwards the Leſſor diſtrained, and avowed for the whole Rent, in 
the Life-time of Tenant for Life of the Moiety of the Lands; and adjudged that he 
might lawfully do it, though he had only the Reverſion of one Moiety, becauſe the Re- 
{ſervation was entire. Mich. 9 Eliz. Dyer 257, 308, 309. 

2. A Reverſioner after an Eftate for Life, levies a Fine to the Uſe of himſelf for Life, 
with Power to make Leaſes, &c. reſerving the antient Rent, Remainder to his Son in Fee; 
the Father who was only Tenant for Life, made a Leaſe for ninety-nine Years, if two 
Men fo long lived, reſerving Rent to himſelf, his Heirs and Aſſigns ; adjudged that the 
Reſervation was good, and the Rent goeth to the Son, though the Father who reſerved it 
had but an Eſtate for Life, becauſe the Leaſe for . ee Nears had no Being out of 
the Fee-ſimple. 8 Rep. 69. 2 Reſolution in Whitlock's Cale. | 

3. In Replevin, Ec. the Defendant made Conuſance as Bailiff to G. D. for Rent reſer- 
ved upon a Bargain and Sale of Lands by Deed enrolled ; and upon Demurrer it was ob— 
jected, that nothing paſſed by ſuch a Deed but the Uſe, therefore a Rent could not be re- 
icrved upon it; but adjudged, that though at Common Law ſuch a Reſervation had becn 
void, yet now the Bargainor hath the Rent by the Statute of Uſes; and therefore this 
Reſervation is good. Cro. Eliz. 595. Mikes verſus Tyler. Antea Rent. (E) 2. S. C. 
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4 King H. 8. being ſeiſed of the Manor of Saffron Walden, as Parcel of the Dutchy o 


Market, and the Clerkſhip of the Market in Fee-Farm, rendring 10 J. per Annum Rent; 
afterwards Anno 31. of his Reign, he granted the Manor and the Rent and Fee-Farm to 


the Lord Audley in Fee; this Guild being a Chantry, which was diſſolved by the Statute 


1 Ed. 6. and their Lands given to the King, both the Mills and Markets came to him by 
that Statute Salvo the Rent to the Lord Audley; afterwards King Ed. 6. granted the Mills, 
Market, Sc. and alſo a Fair to be held yearly, Ec. to the Corporation of Walden in Fre- 
Farm, rendring to him and his Succeſſors, vel Capitali Domino feodi, the yearly Rent of 
10 J. and Proceſs iſſuing out of the Exchequer againſt the Corporation for this Rent, 
they pleaded that they had paid the yearly Rent of 10 J. to the Lord Audley and his Heirs ; 
to which Plea the Attorney General demurred ; the 3 was, whether by the Reſer- 
vation in the Grant of Ed. 6. the Corporation ſhould pay only one 10 J. yearly to the 
Lord Audley, or 10 J. yearly to the King over and above the yearly Rent to the Lord 
Audley; and adjudged, that both the ſaid Rents ſhall be paid; *tis plain, the 10 J. per 
Aunum ought to be paid to the Lord Audley; and tis as plain that 10 J. per Annum ought 
to be . to the King; for the Lord Audley cannot be concerned in the Grant of Ed. 6. 
becauſe he was never Capitalis Dominus feodi, and ſo could not claim any Benefit by the 
Reddendum ; but if he had been Capitalis Dominus, Ec. he could have no Benefit by this 
Reſervation, becauſe the Grant was in Fee-Farm, which Words always imply a Reſer- 
vation of ſome Profits to the King, and therefore it ſhall not extend to the Lord Audley, 
if he had been Capitalis Dominus; beſides, the yearly Rent of 10 J. muſt go to the King, 
becauſe he had enlarged the Grant to the Corporation, by giving them a Fair which they 
had not before; and tis impoſſible that the Lord Audley ſhould be Capitalis Dominus of 
this Fair, which was not then in Being ; and *tis reaſonable that the- King ſhould have 


ſome Benefit for granting this Fair, eſpecially ſince the Words of the Grant are reddendo 


inde, which ſhews that the Rent muſt iſſue as well out of the Fair, as of the other Things 
in the Grant. Moor 159. The Caſe of Saffron Walden. | 

5. The Cafe was, . IIil was ſeiſed of a Cloſe called Broom- Acre, and of two other 
Cloſes, all which he demiſed to Huchius for ninery-nine Years, if he ſhould ſo long live, 
rendring yearly for Brown-Acre 3 s. 4 d. and for one of the Cloſes 1 s. and for the other 
20s. by quarterly Payments equally, with a Clauſe of Re-entry ; and in Ejectment it was 


/ 7 5 Leon. 
Lancaſter in the ſixth Year of his Reign, granted to the Gri/d of Walden two Mills, one 


162. 8.ĩ . 


adjudged, that theſe were ſeveral Reſervations, and that the Rent originally is ſeveral. 


4 Leon. 187. 


6. The Father made a Leaſe of an Houſe, Ec. for twenty-one Years, reſerving the 
yearly Rent of 30 J. to be paid at Ladz-Day and Michaelmas by equal Portions, if he ſo 
long lived, and allo yielding and paying after his Death to his Heirs and Aſſigns twenty 
Marks at the ſaid Times, but did not ſay by equal Portions; the Heir brought an Action 
of Debt for twenty Marks in Arrear, for Half a Tear's Rent; and upon Demurrer to the 
Declaration there was Judgment againſt him, becauſe the Words at the [aid Times do not 
import that twenty Marks ſhall be paid at each of the ſuid Times; but that it ſhall be 


paid at the Times when the 307. was to be paid, and the Law will ſupply the Words 


which were omitted, (viz.) equal Portions. 1 Brown). 108. Smith verſus Newſam. Telver- 
ton 189. S. C. 1 Bulſt. 48. S. C. See Antea Heir. (D) 3. F. C. 

J. Leſſee for Years of an Houſe and Land, if he ſhould fo long live; afterwards the 
Leſſor granted the [enſe and Land to another, to hold the Reverſion for the Life of the 
Grantee, when after the Death, Surrender, or the Forfeiture of the Leſſee, if it ſhould hap- 
pen, paying yearly to the Grantor and his Heirs 10 J. tum Reverſio acciderit ; the Leſſee 
died,. and the Grantor diſtrained as well for Rent due in his Life-time, as for what was 
in Arrear afterwards; adjudged, that by this Reſervation the Rent ſhould not commence 
till the Reverſion came into Poſſeſſion ; for though by the Grant of the Houſe and 
Land for Life, habendum the Reverſion, E9c. the ſame did paſs to the Grantee immedi- 
ately ; yet theſe ſubſequent Words cam Reverſio acciderit ſhall be conſtrued according to 
the Intention of the Parties ; not that the Grantee for Life ſhould pay the Rent as ſoon 
as ever he had the Reverſion, but when it ſhould happen after the Death, Esc. of the 
Leſſee for Years, when he might take the Profits to raiſe the Rent. Hill. 23 Eliz. Paſ- 
more verſus Prouſe, vouched in 10 Rep. 107. Lofeild's Caſe. See Antea Relation. (A) 9. 
Dr. Leyfeild's Caſe. | | 

8. In Replevin, the Caſe upon the Pleadings was, that the Archbiſhop of York made a 
Leaſe for Years, confirmed by the Dean and Chapter, rendring Rent; Proviſo, that /c- 
de vacante the Rent be paid to the Chapter, ut in jure ſuo proprio, &c. adjudged, that 


this Appointment is void, becauſe the Rent was payable to the Archbiſhop and his Suc- 


cefſors, and *tis a Rent-Service by the Reſervation, which muſt go with the Reverſion; 
and therefore the Appointing it to be paid to a Stranger is repugnant to the Reſervation. 
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9. In ſecond Deliverance, &%. the Caſe upon the Pleadings was thus, (viz.) Sir Ri. 
+ chard Lee being ſeiſed in Fee of the Manor of N. P. and D. made a Leaſe thereof to one 
Arnold for twenty-five Years, reſerving for the Manor of NM 3o J. for the Manor of p. 
30 J. and for the Manor of D. 33 J. payable yearly, upon Condition that if the ſaid 
Rents, or either of them be in Arrear, Sc. that then the Leſſor or his Heirs might re-en. 
ter into all the Premiſſes; afterwards there being half a Year's Rent arrear for one of the 
Manors, the Leſſor entered into all of them; the Queſtion was, whether this Reſervation 
made ſeveral Demiſes and ſeveral Conditions, or whether all was one entire Demiſe ; and 
adjudged an entire and joint Demiſe. - Moor 97. Appowell verſus Mononx. ya 
Owen 10. In Covenant, Ec. the Caſe was upon a Leaſe, wherein the Leſſor i» Conſideration 
131, 152. of the Payment of the Rent herein after-mentioned did demiſe to 7. S. Oc. and in the 
2 Bulſt. fame Deed J. &. did covenant for himſelf and his Aſſigns, to pay the Rent, Cc. which be- 
ae ing arrear, i this Action of Covenant was brought; and upon a Demurrer to the Declara- 
tion, it was objected that this was not a Rent, but a Sum in Groſs, for a Reſervation of 
Rent muſt be by apt Words, as Redaendum, ſolvendum, &c. but adjudged, that the Word 
Covenant is the Word of both Leſſor and Leſſee; and therefore it makes a Reſervation, 
and by Conſequence this is a good Rent reſerved. 1 Roll. Rep. 80. Athow verſus 
Hemming. | OE 
Palm. 11. Leaſe for Years, rendring Rent to the Leſſor, durante Termino prædicto, and ty 
481. his Aſigus; the Leſſor made an Aſſignment of the Reverſion, and died; adjudged, that 
the Reſervation is good, and that the Rent ſhall go with the Reverſion. Latch. 265. Cole 
verſus Surrey. See Bendlos 182. Ps | PI 
12. Upon Evidence to a Jury at Bar, the Caſe was, Sir G. Huntley made a Feoffment 
to the Uſe of himſelf for Life, Remainder to Wiliam Huntley, his Son and Heir apparent, 
and his Heirs; then the Father and Son joined in a Leaſe for Years, rendring Rent to 
the Father, his Heirs and Aſſigns; the Father died; adjudged, that the Reſervation and 
Rent were determined, becauſe the Son was not in as Heir, and therefore he could not 
have the Rent. Palm. 485. Huntley's Caſe. | 

13. Error of a Jem in Ireland, in an Action of Debt for Rent reſerved on a 
Leaſe, paying on the firſt of September yearly 74 J. by equal Portions, and the Action was 
brought for 100 J. for Rent for one Year and an Half ; the Errors aſſigned were, that the 
Rent being a Duty to be paid every Year on the firſt of September, no half Year's Rent 
can be due, and therefore the Words by even Portions are idle; beſides, the Rent for a 
Year and an Half amounts to 111 J. and the Plaintiff had declared for 100 J. which is 
leſs than is due, and doth not ſhew the reſt is ſatisfied; for which Cauſes the Judgment 
was reverſed. 2 Lev. 4. Holmes verſus Sanders. See Pleas. (W) per totum. 

14. A Reſervation being only a Return of ſomething in Retribution of what paſſes, 
is always expounded according to the Reaſon and Equity of the Thing, in order to make 
it conformable to the Eſtate ; this may be ſeen in Hhitlock's Caſe, antea pl. 1. Therefore 
if Tenant in Fee- ſimple makes a Leaſe, reſerving Rent to him and his Executors, with- 
out adding the Words during the Term, the Rent ſhall go to the Heir, and not to the Ex- 
ecutors, becauſe there is no Teftamentary Eſtate; in like Manner if a Leſſee for one Hun- 
dred Years ſhould make a Leaſe for fifty Years, reſerving Rent to himſelf and his Heirs, 
it would be void as to them, and ſhall go to his Executors. 1 Vent. 162. In Sacheverel 
and Frogat's Caſe. 

4 Mod. 15. In Debt for Rent, the Plaintiff declared upon one Demiſe of an Houſe, Ec. for 
76 ſeven Years, rendring the yearly Rent of 18 J. and upon another Demiſe of another 
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: = Houſe at Will, rendring to the Plaintiff after the Rate of 18 J. per Annum, ſo long as the 
Ames ſaid Demiſe ſhould continue, E9c. the Defendant pleaded, that tempore dim: ſſionis the Plain- 


Error. tiff ichil habuit in tent is; the Plaintiff replied, that before the ſeveral Demiſes, the Lord 
Motton demiſed the Premiſſes to the Plaintiff for forty Years, the ſaid Lord adtunc && ibidem 
haben plenam poteſtatem & jus & titulum to demiſe the ſame, Ec. and upon a Demurrer 
to this Replication, Judgment was given for the Plaintiff, upon the Inſufficiency of the 
Defendant's Plea ; which ſee in Title Plea; but upon a Writ of Error brought in B. R. 
that Judgment was reverſed for a Fault in the Declaration, for that the Reſervation of a 

Rent ſecundum ratum was a void Reſervation. 2 Vent. 212, Parker verſus Harris. 

16. Leſſee for Tears ſurrenders the Term to the Leſſor by Parol, reſerving a Rent; 
the Queſtion was, whether this was a good Reſervation ; and adjudged that it was, por 
the Outract, and that an Action of Debt lay after the firſt Day incurred, on which it 
ought to be paid; ſo where Tenant for Life demiſed to the Plaintiff for Years, and he 
being poſſeſſed, Cc. afterwards granted it to the Defendant, reſerving a Rent, for which 
the Action was now brought; adjudged a good Reſervation by way of Contract, though 
without Deed. 1 Vent. 2712. Cartwright verſus Pinkney. And 242. Nilſton verſus Pinkly 
F. P. 2 Lev. 80. S. C. By the Name of Hinton verſus Pinkney. 


Veſidencr. 


Reſidency, 
(A) 


. PW HE Statute 21 H. 8. cap. 13. cnatts, that every ſpiritual Perſon ſbal be affuclly 
and perſonally refident and abiding on his Benefices, or on one of them; and if he 

abſent himſelf wilfully by the Space of one Month together, or by the Space of two 
Months at ſeygeral Times in one Tear, he ſhall forfeit for every Default ten 

Pounds. ON 

K. When a Parſon leaſeth to his Curate, who maketh an Aſſignment of his Leaſe, the 

Statute doth not make the Leaſe void by the Abſence of the Parſon for forty Days, but 

by the Abſence of the Curate. 1 Leon. 100. St. ohn verſus Peters. N 

3. Information upon the Statute, &c. the Defendant pleaded that he was choſen Go/- 
peller of St. Pauls London, and was reſident there by Reaſon of that Dignity : It being 
objected that this was not a Dignity, within the Meaning of the Statute, to excuſe the 
Defendant from being reſident on his Benefice ; the Civilians divided ſpiritual Functions 
into three Degrees, (viz.) a Function which hath a Juriſdiction, as a Biſhop, Dean, &c. 
a Function with Cure, &c. as a Parſon, Vicar, Ec. a Function which hath neither Juriſ- 
dition, or Cure, as a Prebend, Chaplain, Sc. and they defined a ſpiritual Dignity to be 
functio eccleſiaſtica cum juriſdictione vel poteſtate conjuncta, and therefore they would not 
allow a Prebend, or a Parſon to be a Dignitary, and by Conſequence a Goſpelier was no 
Dignitary, and fo it was adjudged. Cro. Eliz. 665. Broughton verſus Comer/ly. 

4. A Parſon made a Leaſe for twenty-one Years, rendring Rent, which Leaſe was 
confirmed by the Patron and Ordinary; the Leſſee affigned Part of the Term to the 
Plaintiff, the Parſon died, his * entered and made a Leaſe to the Defendant, 
againſt whom the Leſſee brought an Action of Debt upon the firſt Leaſe; the Defendant 
pleaded the Statute 13 Eliz. which makes all Leaſes void, where the Parſon is abſert, or 
not reſident, for eighty Days; and upon a Demurrer to this Plea, it was adjudged that the 
Leaſe was void. Hill. 31 Eliz. 1 Cro. 123. Mott verſus Hale. Moor 2410. $. C. The Court 
divided, and in a parallel Caſe, Twiſden doubted whether it was adjudged as reported by 
Juſtice Croke. See Baily verſus Murin. | 

5. In an Information on this Statute, it was adjudged, that the Parſon ought to live in 

his Parſonage Houſe, and not in any other, though in the ſame Pariſh; but a Removal 
by the Advice of Phyſicians occaſioned by Sickneſs, or Impriſonment, without Fraud; or 
if there is no convenient Houſe there; all theſe are good Excuſes for Non-reſidency. 6 
Rep. 21. Googale verſus Butler. Moor 540. S. C. The Court divided. ” 
6. In the Caſe of Goodale beforementioned, the Patſon leaſed the Parſonage Houſe, 
reſerving one Chamber to himſelf, and did not live in that, but in his Copyhold in the 
ſame Pariſh ; but in the Caſe of Dr. Newman, he did not let the Parſonage Houſe, bur 
kept it in his Hands, and lived in another Houſe near it; and this was adjudged not to 
be a Reſidency intended by the Statute, for that was not only for ſerving the Cure, and 
for keeping Hoſpitality, but repairing the Parſonage Houſe, as well for his Succeſſors, 
as for the preſent Incumbent, that they might likewiſe live hoſpitably there. 2 Brown. 
54. Conning verſus Dr. Newman. 5 | 

7. In Treſpaſs againſt the Defendant, the Jury found that he was the Vicar of Cor/ham; 
and that he leaſed his Vicarage for three Years to T. S. and that he was abſent ſeveral 
Months in one Year, Ec. but they did not 42 the Statute 13 Eliꝝ. cap. 12. of Leaſes; 
= adjudged for the Defendant ; for though the Statute extends only to thoſe who have Cure 
J Souls, yet in Reſpect of the many Parſonages and Vicarages in England, the Judges 
= muſt take Notice of it, generally without Pleading it, and ſo they muſt of the Statute 
21 Ul. 8. of Non-reſidency. 1 Brown. 108. Fennings verſus Hathawait. 

8. Information, Sc. upon the ſame Statute for Non-reſidency, the Defendant pleaded 
8 Sickneſs, and that by the Advice of his Phyſicians, he removed into a better Air, for the 
_ Recovery of his Health, and this was held a good Plea; and upon another Informa- 
don on the ſame Starute againſt another Parſon for taking a Farm, he pleaded that he 
= 3 ior the Maintenance of himſelf and Family; this alſo was good. 2 Bulf. 18. Gar- 
on's Caſe. 

9. Caſe, Ec. upon an Agreement to pay Money for Tithes, the Defendant confeſſed 
the Agreement, but pleaded the Statutes 13 Elis. cap. 20. and 14 Elix. cap. 11. and 
ſnewed that the Parſon, Cc. was abſent from his Parſonage by the Space of eighty Days 
in one Year, Oc. the Jury found that he 1 not abſent, as alledged by the ee, 
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for that he dwelt in another Town adjoining, and came conſtantly to his Pariſh Church 
four Days in every Week, and there read Divine Service ; but that he had Parſonage 
Houſe in his Pariſh fit for his Habitation ; adjudged, that this was not ſuch an Abſence 
as is intended by either of theſe Statutes, to avoid any Agreement, or Leaſe made by the 
Parſon. 1 Bulſ. 112. Shepherd verſus Moolſie. hb 

10. Information for the King and the Informer, upon the Statute 21 H. 8. cap. 13. of 
Pluralities, brought before the Juſtices of Aſſiſe, for Non-reſidence 11 Months upon his 
Church of B. &c. the Defendant pleaded the ſame Statute, by which *tis enacted, that where 
a Man hath two Benefices, , he ſhall be reſident o one; then he ſets forth, that he was in- 
ducted as well to the Vicarage of V. as to the Rectory of B. and that, during all that 
Time mentioned in the Information, he was Reſident upon his Vicarage of V. and upon 
Demurrer to this Plea, the Caſe was not adjudged, becauſe the Information was brought 
at the Aſſiſes, when by the Statute it ought to be only in the King's Court at Veſtminſter. 
Cro. Car. 104. Green verſus Guy. | o 

11. In an Action grounded on this Statute, againſt the Defendant for Non-reſidence 
on his Rectory at Donington; he pleaded in Bar that he was a Layman and not a Clergy- 
man, to which Plea the Plaintiff demurred ; for admitting that he was a Layman, yet he 
is Rector de facto, and ſo ſhall continue till he is deprived. Lutw. Abr. 49. Chapman qui 


tam, &c. verſus Creſham. 


Reſiduary Legater, 
(A) EO 
eons concerning Keſtdyary Legatees. | 


HERE there are ſeveral Executors, and one of them is made Reſiduary 
Legatee, he may retain the Refiduum againſt the Reſt ; and if taken 
out of his Poſſeſſion, he may have an Action of 'Treſpaſs againſt the 
other Executors, or any other Perſon who took the Goods. 6 H.) 


cap. 5. | | T- 
2. The Teſtator made an Executor, and died; now if ſuch Executor refuſe to prore 6G 
the Will, or die before Probate, his Executor cannot take upon him the Execution of 
that Will, unleſs the firſt Executor was made Reſiduary Legatee, as well as Executor; 
but he may take Adminiſtration of the Goods of the firſt Teſtator cum Teftamento annex 
Dier 498-5. | 5 
3. The Teſtator having deviſed ſeveral ſpecifick Legacies; gave the Reſt and Reſidue 
of his Goods to his Wife Frances, (whom he made Executrix) for. the Payment of bis 
Debts, &c. afterwards Frances the Widow married one Huncks, who made the Defendant ME 
his Executor, and died, againſt whom an Action of Detinue was now brought for the * 
Goods of her firſt Husband; and adjudged good, becauſe Frances did not take the Ref.. 


into 


dum as Deviſee, or Legatee, but as Executrix, by Reaſon of theſe Words, for the Pa- R 
ment of his Debts. Moor. 98. Huncks verſus Aldborongh. | 555 _— Or te 
4. The Teſtator deviſed his Lands, to be ſold for Payment of Debts and Legacics, Wi x po 
and after thoſe were paid, then he deviſed the Reſidue of bis perſonal Eftate to his Execu- 5 | e 
tor, and died; adjudged that the perſonal ſhall be Aſſets, and applied towards the Pay- x Ins 
ment of the Debts, as far as it will go, and the Land ſhall be charged no farther than Wi 1 0 
neceſſary, to ſatisfy the remaining Debts, and this is in Favour of the Heir. 2 . — 
5 Where two joint Executors are made, they are but as one Perſon in the Law, and "ro 
4 8 Cayto; 


therefore are not entitled to Moieties as Jointenants are, but to the Whole, unleſs the) WM 
are made Reſiduary Legatees ; and in ſuch Caſe, if one die Inteſtate, his Adminiſtrato' W mw 
ſhall have a Moiety of the Surplus of the perſonal Eſtate of the Teſtator, after Debt 4 


and Legacies paid; becauſe by making them Reſiduary Legatees, the Teſtator intend "op 
to prevent the Survivorſhip between them taking Place, and ſeemed to intend an equi WM a R = 


Share to both. 1 Ch. Rep. 238. Cox verſus Quantock. e 

6. The Teſtator deviſed ſeveral Legacies, and all the Reſt and Reſidue of his perſona! 
Eſtate to V. R. and made H. $. Executor, and died, which ſaid H. S. was indebted t 
the 'Teſtator in four Hundred Pounds; and it was inſiſted, that fince the Teſtator had 


made his Debtor Executor, that by this Means the Debt was diſcharged, and if ſo, the 
. | = 
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that four Hundred Pounds could be no Part of his perſonal Eſtate, and he being not 
worth more, by Conſequence there could be no Reſiduum, after the Debts and Legacies 
were paid; but it was decreed againſt the Executor, that he ſhould pay the four Hundred 
Pounds to V. R. to whom the Reſduum was deviſed. 1 Ch. Rep. 292. Phillips verſus 
Phillips. Antea. Executor. (A) 6. S. C. "Te 
J. Where there are ſeveral Reſiduary Legatees, they muſt all Join in an Action; but 
where the 'Teſtator appointed by his Will, that the Share and Proportion of each of 
them, ſhould be ſuch as his Executor ſhould voluntarily, and without Compulſion, at 
Law declare; and the Executor had declared what the Reſiduary Eſtate was, and had 
paid all the Legatees but one, yet that one might exhibit his Bill in Equity, to have an 
Account without joining the other. 2 Ch. Rep. 198. Gibbons verſus Dawley. 2 Ch. Rep. 
198. S. P. | | 
* A Reſiduary Legatee died before the Will was proved; adjudged, that his Execu- 
tor ſhall have Adminiſtration, E9c. and not the next of Kin of the firſt Teſtator. Shore 26. 
But where an Executor is made, and a Legacy given to him, and the Teſtator doth 
not diſpoſe of the Reſidue of his perſonal Eſtate, if he hath any; in ſuch Caſe, the Ex- 
ecutor ſhall not have it by Virtue of his Executorſhip, but the next of Kin of the Teſtator, 
to be diſtributed according to the Statute. 22 & 23 Car. 2. cap. 10. 


Reſignation. 


. N | Where tis good of a Donative. (A) | Of a Benefice, and of an Office. (B) 


8 


(A) 
Where tis good of a Donative. Sce Donarire per totum. 


WY 
1 Ke HERE were two Patrons of a Donative, the Incumbent reſigned to one of 
. 3 7 1 


ä 


— — 


them, and to a Stranger who had no Intereſt in the Church; adjudged this 


_ Reſignation was good as to both the Patrons. 1 Brown). 201. Fairchild verſus 


4 = (B) 
Of a Benefice, and of an Office, 


1. „ hn is called, by the Canoniſt, Renunciatio, and *tis the Vielding up a Be- 
= nefice to the Ordinary, by whoſe Admiſſion and Inſtitution the Clerk firſt came 
into the Church; and upon ſuch Reſignation, the Ordinary is bound to give Notice there- 
of to the Patron. 8 

2. Every Reſignation muſt be ab ſolutè, ſpontè, pure & ſimpliciter ; therefore where the 
# Incumbent reſigned his Benefice by a Written Inſtrument, before a publick Notary, and 
others, into the Hands of the Biſhop, to the Uſe of V. R. and M. A. or either of them, 
pon Condition that if either of them was not admitted by the Biſhop within ſix Months, then the 
; Reſignation ſhould be void; adjudged, that it is againſt the Nature of a Reſignation to be 
Couditiamal, becauſe tis a judicial Act, therefore a Condition cannot be annexed to it, no 
more than a Biſhop can admit an Incumbent upon Condition. Mich. 34 Eliz. Owen 12. 
Cayton's Caſe. | 

$ 3: A Prebendary by Deed enrolled did grant, render and confirm to King Ed. 6. all 
his Prebend of Cory, in the Catheral Church of Bath and Mells, and all Manors, Poſſeſ- 
| ons and Hereditaments thereunto belonging, Ec. habendum: to the ſaid King and his 
| Succeſſors, to their proper Uſe, Ec. adjudged, that theſe Words were {ſufficient to make 
a Reſignation of the Dignity to the King, but where a Reſignation is made by a Com- 
mon Perſon to the Biſhop, it muſt be Renunciare, cedere, or Remittere, for the Word Re- 
Huare is not proper. 12 & 13 Eliz, Dyer 294. Goodman's Cale. 
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nuſſet generally, without ſaying in manus Epiſcopi, and for that Reaſon it was held ill. 


here it ſhall be made on Reverſals of Judgments and Ouclaries in 8 


_ Reſtitution, 


4. Caſe, &c. againſt the Defendant for Dilapidations, ſetting forth that the Plaintiff 
was now Rector of Conington, and that the Defendant refignaſſet the Church, where. 
upon the Plaintiff was inducted, and fuit legitimus & proximus ſucteſſor ; that the Parſon. 
age Houſe was out of Repair, which would coſt one Hundred Pounds, Oc. it was ob. 
jected againſt this Declaration, that the Reſignation was not well alledged, it being reſg- 


N * 


1 Lutw. 115. Reynolds verſus Hewett. See Deprivation. (A) 4. contra. 
. A By-Law was made, that if a Common Council-Man ſhould voluntarily refign his 


8 | 
Office, he ſhould forfeit ten Pounds to the Uſe of the Corporation; in an Action of Debt 
brought for the ten Pounds, after a Verdict for the Plaintiff, it was moved in Arreſt of 
Judgment, that the Plaintiff ſhould ſet forth that the Reſignation was made to the Mayor 
Sc. but the better Opinion was, that he need not ſet it forth, becauſe a Common Coun. 
cil-Man is choſen by Majority of Votes, and when he is ſo choſen, the Mayor doth no- 
thing to confirm him in this Office; tis true, where a Man can have no Title to the Pro- 
fits of an Office, without the Admiſſion or Confirmation of a Superior, there the Reſig- 
nation of that Office muſt be made to him, for which Reaſon the Reſignation of a Be- 
nefice muſt be made to the Biſhop, becauſe the Clerk hath not us in rem before Inſtitu- 


tion. See By-Laws. (A) 4. | - 


Where it ſhall be made on Reverſals of] Seizure of forfeited Goods. (A) | * 
Judgments, and Outlaries in perſonal | Reſtitution upon Judgments, and Out- fo 
Actions, and where notz and upon | laries in criminal Caſes, (B) Y 


(A) BY ga 
1 eh 


keited. 
PON a E.. fa. againſt the Defendant, the Sheriff ſold a Term for Years, by 


perſonal Actions, and where not; and upon Seizure of Goods for- 


I. 

Virtue of the Writ venditioni exponas, and paid the Money in Court to the that 
Plaintiff; afterwards upon a Writ of Error brought, the Judgment was re- upoi 

verſed; it was adjudged, that the Defendant ſhould not be reſtored to the End 
Term, but ſhould have the Money for which it was fold. Dyer 363. S. P. In Matt beu SAM 
Manning's Caſe. 8 Rep. 96. and Godbolt 17. S. P. Telverton 119. S. P. 2 Cro. 246. S. C. a 
2. In Hoe's Caſe, the Court diſtinguiſhed between compulſary, and voluntary Act whic 
done in Execution of Juſtice ; and . +1" they held, that where Goods are taken in "= ! 
Execution, and ſold by a venditioni exponas, and the Judgment is afterwards reverſed, e; 
the Party ſhall never be reſtored to his Goods, but to the Money for which they are ſold; WW Hire 
but where a Man is outlawed, and a Capias is directed to the Sheriff to take the Body, Leave 
bona & catalla que per inquiſitionem venerint in manus noſtras; if in ſuch Caſe the She , 2. 
riff ſell the Goods, and the Outlary is afterwards reverſed, the Party ſhall be reſtored to they; 
his Goods, becauſe the Sheriff was not commanded by the Writ to fell them. 5 Ref a Mo 
Hoe's Caſe. 8 Rep. Dr. Drury's Caſe. S. P. Dyer 223. Proctor's Caſe. S. P. quiſiti 
3. Upon a Ii laica removendo, a Parſon was put out of Poſſeſſion, which was gottel = 
by his Adverſary; and upon a Suggeſtion thereof to the Court, and Affidavit made, Reſti- rave 
tution was awarded. Cro. Eliz. 465. Wilkinſon's Caſe, 35 Eliz. Erkinſon verſus Palmer. S.]. ther J 
In Replevin, &c. after ſecond Deliverance, the Defendant had a Retor* habend, 13. 
and the Sheriff having returned averia elongata, a Capias in Mitbernam was awarded that it 
the Plaintiff*s Cattle, and afterwards the Plaintiff made full Satisfaction to the Defendant; Leflee 

now though the Cattle taken in Vithernam were irrepleviſable, yet the Plaintiff had a WII 1 a 
of Reſtitution. Cro. Eliz. 162. Auneſiy verſus Fobnſon. 125 es 
tel 
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5. An Attaint was brought in the Common Pleas, of a Verdict in the King's Bench; 
if Execution had been awarded in that Court, and the Verdict had been afterwards ſer 
aſide in the Common Pleas, they might have awarded a Writ of Reſtitution; but if the 
Verdict had been affirmed, they could not have awarded Execution, becauſe they had only 
tenorem Record before them. Cro. Eliz. 371. Tork verſus Allen. z 
6. S6 where the Sheriff extended Goods and Lands upon an Elegit, and returned that 2 Cro. 
he took a Leaſe of Years of certain Tithes, which he ſold and delivered to the Plaintiff 246. S. C. 
himſelf, as bona & Catalla of the Defendant for the Debt, and afterwards the Execution 
was reverſed for Error ; adjudged, that the Party ſhall be reſtored to the Leaſe, becauſe 
the Elegit gave the Sheriff no Authority to fell the Term, and therefore a Writ of Re- 
ſtitution was awarded. Goodyer verſus Founer. Tel. 179. 

7. Upon the Reverſal of a Judgment, a Writ of Reſtitution was awarded to enquire Palm. 
BS bat were the Profits of the Land a tempore judicii, which was wrong, for it ought to be 324, > C. 
BS at Profits, &c. the Plaintiff had taken colore judicii; and thereupon a new Writ of Re- 

ſtitution was awarded, and upon the Return thereof an Exception was taken to the 
Writ, that it ought to be what Profits he had taken after the Execution ſued ; but adjudg- 
ed, that the Writ was good, becauſe upon the Reverſal of the Judgment, the Defendant 
was reſtored to all that he had loſt, and what the Plaintiff had taken by Colour of the 
Fudgment, and not by Colour of the Execution. 2 Cro. 698. Simpſon verſus Fuxon. 

8. Scire facias, &c. for that the Wife, dum ſola, had obtained a Judgment in an Action w. Jones 
on the Caſe for 26 J. Damages and Coſts, and had Execution, and that ſhe was yet poſ- 326. 
ſeſſed of the ſaid Money ; and whereas afterwards in a Writ of Error brought, that 
& Judgment was reverſed, and Reſtitution awarded; and afterwards ſhe married the Defen- 
dat, and thereupon the Plaintiff brought this Scire facias to have Reſtitution ; the De- 
fendant pleaded, that after the Reverſion, and before this Scire facias brought, he paid 
che ſaid 267. to the Plaintiff, ab/que hoc, that the Defendants were poſſeſſed of the ſaid 
Money; and upon Demurrer to this Plea it was adjudged ill, becauſe he cannot plead 
SZ Matter of Fact (as Payment is in this Caſe) without an Acquittance againſt a Record, 
for it cannot be diſcharged unleſs by Matter of Record, or ſome Specialty; and as in a 

EZ Scire facias to have Execution, Payment is no Plea in Diſcharge thereof, ſo *tis likewiſe 
no Plea in a Scire facias to have Reſtitution ; but ſome Judges were of Opinion that 
Payment had been a good Plea, if the Defendant had relied upon it, and not traverſed 
EZ that he was poſſeſſed of the Money. Hill. 8 Car. Cro. Car. 239. Veſey verſus Harris. 
9. The Defendant's Goods were ſeiſed, being imported contrary to the Act of Navi- 
EZ gation, and the Property was claimed by Chillender and others; and the Queſtion was, 
whether the Court ought to grant Writs of Reſtitution ex debito Fuſtitiæ upon giving Se- 
curity, Sc. and it was held not, but that *tis diſcretionary in the Court. Hardres 97. 
BS Clilenders Caſe. | | 
10. Upon a Ii laicd amovendo a Parſon had forcibly ſeiſed a Church, and upon an 
EZ Inquifition for a forcibly Entry, the Force was found; but the Juſtice of Peace made a 
Record of the Force, and did not grant Reſtitution immediately as he ought, nor until 
three Years afterwards; and this being removed into B. R. by Certiorari, it was adjudged 
that the Proceedings were irregular, and that Reſtitution ſhould be immediately granted 
upon finding the Force; it muſt be reſtored upon View, like the Reſolution in the later 
End of Dr. Bonham's Caſe ; the Commitment muſt be immediately, ſo Re-reſtitution was 
awarded. 5 Mod. 443. The King verſus Harneſſe. „ 

= 11. The Defendant was convicted upon an Indictment of Barretry, and fined 100 J. 
= which was levied by the Sheriff, and paid to the Collectors; afterwards this Judgment 
= was reverſed, and a Motion being made for a Rule to the Collectors to reſtore the Mo- 
W ney; it was denied, becauſe they were no Parties to the Record; he ought to bring a ſpecial 
Lire facias, and to make them Parties, as in Cro. Car. 328. 2 Salk. 587. The King verſus 
W Leaver. See pl. 14. | | 

12. Upon an Inquiſition taken before the Juſtices of Peace for a forcible Detainer, 
they granted a Warrant of Reſtitution, which being ſuſpended by a Certiorari brought, 

& 2 Motion was made for a Procedendo; adjudged, that if the Party againſt whom the In- 
gquiſition was found would traverſe the Force, the Reſtitution muſt be ſtaid; and ſome 
have held, that *tis a Syperſedeas to the Reſtitution ; and if the Defendant tenders his 
Traverſe immediately to the Juſtices, they ought not to refuſe it, but to adjourn to ano- 
ther Day, and to award Proceſs to return a Jury. 2 Salk. 587. The King verſus Winter. 

13. The Leſſor arreſted the Leſſee for Rent, and there being a Proviſo in the Leaſe, E 
$ that it ſhould be void, if the Rent was not paid whilſt the Leſſee was in Cuſtody ; the q 
Leſſee entered for this Forfeiture, and afterwards an Inquiſition was found againſt him i 
for a forcible Entry ; which being quaſhed, he moved for Reſtitution, but it was denied, Ay 
ccauſe there was a Leaſe ſtanding out which is a Title, and that ſhall not be avoided by Nl 


=o Means, otherwiſe if no Title had appeared. 2 Salk. 587. The King verſus 
0121, | 
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14. Adjudged, that where the Plaintiff hath Execution, and the Money is levied an; 
paid, and afterwards the Money is reverſed, there the Party ſhall have Reſtitution with. 


out a Scire facias, becauſe it appears on the Record what the Party had loſt and paid; 
but if the Money was only levied and not paid, then there muſt be a Scire facias ſug. 


eſting the Sum levied, Ec. but where the Judgment is ſet aſide after Execution for any 
Irregularity, there needs no Scire facias for Reſtitution ; but an Attachment for a Con. 


tempt, if upon the Rule for Reſtitution the Money is not reſtored. 2 Salk. 588. See 


The King verſus Leaver. pl. 11. | 
Upon Judgments and Outlaries in Criminal Caſes. 2 


1. HW O Brothers, the youngeſt was attainted of Treaſon and executed; afterwards 


1 the elder Brother who had Cauſe to have a Petition of Right to ſome Lands, 
which were in the 88 Hands before the Attainder, died without Iſſue; then the Son 


of the younger Brother was reſtored by the Parliament, in Blood, as Heir to his Farben, 


but in ſuch Caſe the Executor or Adminiſtrator may have a Writ of Error to reverſe 


and ſhould enjoy all Lands which might deſcend to him from any collateral Anceſtor of 
his Father, but none which were forfeited by the Attainder ; adjudged, that though he 
could not have this Petition of Right as Heir to his Father, yet he might have it as Heir | 
to his Uncle; upon whom the Right deſcended after the Attainder of his Father. 
Dyer 274. Grey's Caſe. | | | | 

2. Where an Exigent is awarded upon an Appeal of Felony, if the Party appear upon 
the Return of it, he ſhall forfeit his Goods ; but if he hath a Pardon before the Exigent, 
his Goods ſhall be ſaved, and even upon an erroneous Exigent the Goods are forfeited ; 


the Judgment upon the Exigent, and his Goods ſhall he reſtored. 24 Eliꝝz. Mariner 
Caſe. 5 Rep. Long's Caſe. S. P. | 5 Fn 

3. The Heir was outlawed for a Felony in the Life-time of his Father, who after his 
Death entered, and deviſed the Lands to B. G. in Fee, who conveyed the ſame to R. I. 
in Fee, who brought a Writ of Error to reverſe this Outlary ; adjudged, that the Writ 
would not lie, becauſe if the Outlary ſhould be reverſed, the Blood which was corrupted 
by the Attainder muſt be refored ; therefore the Feoffee who was a Stranger could not bring 
this Writ of Error, for none can have it but he who is privy in Blood. Godbo/t. 316. 
Bronker's Caſe. | | . | 

4. The Principal, was outlawed for Murder, and the Acceſſary hanged, and thereupon 
the Lord ſeiſed his Lands as eſcheated ; afterwards the Principal reverſed the Outlary, 
and upon his Trial was acquitted ; adjudged, that the Heir of the Acceſſary ſhall be re. a 


ſtored to his Lands, becauſe where there is no Principal (for ſo it is now upon his Acquit- 


tal) there can be no Acceſſary. 2 Brownl. 118, 220. In Gittins verſus Cowper. 113 


Retainer, 


Vetainer. 


Where an Executor may retain, and | Where an Adminiſtrator may retain, 
where not. : (B) 


(A). 
Where an Executoz may retain, and where not, 


H E Teſtator in his Life-time pawned ſeveral Goods, and did not leave ſuf- 
ficient Aﬀets to redeem them; adjudged, that the Executor may redeem, 
and afterwards retain thoſe Goods to his own Uſe. 


Ss. b Dyer 2. Kelw. 63. 
2. The Teſtator owing Money to . R. made him Executor, and died; adjudged, that Dyeris; 
if he prove the Will, he cannot have any Action to recover the Debt, becauſe he cannot 5. C. 
ſue himſelf, but he may retain ſo much of the Teſtator's Goods, as will ſatisfy what is 
due and owing; for if he hath ſo much in his Hands, the Property thereof is altered by 
Operation of Law, and veſted in him, fo that it ſhall be intended he is ſatisfied without 
the Trouble of bringing an Action; but this muſt be underſtood where the Debt due to 
the Executor, 1s in equal Degree with other Debts owing by the Teſtator, for he cannot 
retain for a Debt due to himſelf upon the ſimple Contract, made with the Teſtator a- 
gainſt his Creditors upon Bond. Plow. Com. 184. Woodward verſus Darcy. 

3. Where an Executor with his own Money payeth the Teſtator's Debts, he may re- 
tain the Goods to the Value of what he hath paid; and if an Action is brought againſt 
him as Executor, he may plead plene adminiſtravit, and give this Payment in Evidence, 
for thereby the Property of the Goods is altered ; and the Money being paid for the Uſe, 
and to the Benefit of the deceaſed, that makes it a juſt and right Adminiſtration. 1 Aud. 
24. Shelley verſus Sackvill. Moor 2. Cleydon verſus Spencer. 5. P. | 

4. The Teſtator was indebted in 1007. by Bond, and made. I. R. his Executor, and 
died, leaving Aſſets to the Value of that Debt; the Executor took in that Bond, and 
gave another in his own Name to the ſame Perſon, to whom the 100 J. was due; this 


was adjudged a good Payment of the Debt, and that he might retain the Goods of the 


Teſtator to that Value, as if he had actually paid the Debt in Money. Cro. Els. 115. 


Martin verſus Whipper. Moor 260. S. C. By the Name of Stamp verſus Hutchins. 

5. The Teſtator made two Executors, one of them paid a Debt owing by the Teſta- 
tor; adjudged, that he may retain againſt the other to the Value of the Debt which he 
paid, and that where there is but one Executor he may retain for a Debt due to himſelf 
upon the ſimple Contract of his Teſtator ; tis true, an Action of Debt will not lie againſt 


the Executor himſelf upon the ſimple Contract of his Teſtator ; yet ſtill *tis a Duty, and 


if the Executor doth not take Advantage of the Law in pleading, it ſhall bind him. 
I Roll. Abr. 923. | 


6. An Executor de ſor: tort cannot retain the Goods of the Inteſtate, becauſe he ; rey. 
hath no Title but by his own wrongful Act; yet where ſuch and Executor died in- 154. S. C. 
teſtate, and his Mother adminiſtered and afterwards married, and then the Husband 
paid the ſaid Inteſtate's Debts ; it was adjudged, that he might retain to the Value of 
what he had paid. Sid. 76. Baker verſus Berisford. 2 Paſch. 1. S. C. Poſtea (B) 6. 
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ey 
where an Adminittratoꝛ may retain. 


t. H E old Books tell us, that an Adminiſtrator cannot retain ; but the moderi 

Authorities are otherwiſe, for it hath been adjudged, that he may retain to ſa- 
tisfy a Debt due to himſelf, becauſe he comes by an Act in Law, (viz.) by a Grant of 
the Ordinary, who is enabled by the Statute 31 Ed. 3. to grant Adminiſtration. Go}, 
217. Bond verſus Green. 

2. The Inteſtate was bound to one Burnet, and to ſeveral others by Bond; after his 
Death Adminiſtration was granted to one Dixie, whom Burnet made Executor, and 
died ; adjudged, that Dixie might retain the Goods which he had as Adminiſtrator to 
the Inteſtate, to ſatisfy the Debt due to him as Executor to Burner. 1 Roll. Abr. z. 
Burnet verſus Dixie. : | 
3. An Infant was made Executrix, her Mother adminiſtered durante minore ætate, and 
entered into ſeveral Bonds to the Creditors of the Teſtator, and afterwards ſhe mar- 
ried ; adjudged, that her Husband might retain ſo much of the Teſtator's Goods, as a- 
mounted to the Value of thoſe Bonds, which his Wife gave whilſt ſhe was a Widow and 
Executrix, durante minore ætate of the Infant Executor; but this muſt be in the Life- 
time of his Wife, for after her Death he cannot retain, becauſe he is then no longer charge- 
able with thoſe Bonds; but if he had declared in her Life-time, that he would keep the 
Goods to ſatisfy thoſe Bonds, in ſuch Caſe the Property had been altered and veſted in 
him, not to be deveſted by the Death of his Wife afterwards. Hob. 250. Briers verſus 
Goddard. | 

4. Debt againſt an Adminiſtrator, who pleaded that J. R. his Inteſtate acknow- 
ledged a Judgment to him for ſo much, and that he retained Goods to that Value 
to ſatisfy himſelf ; and that he had not Aſſets ultra 40 J. beſides what would ſatisfy the 
ſame ; it was objected, that this ought to be given in Evidence upon the general Iſſue, 
and not pleaded ; but adjudged, that the Defendant might do either. Winch. 70. Bacon 
verſus Weſton. VVV - 0 | 

5. But where-ever he ſets forth in pleading, that Adminiſtration was granted to him, 
and that he retained, Ec. to ſatisfy himſelf ; he muſt ſhew by whom the Adminiſtration 
was granted, otherwiſe he hath no Colour to retain. J. ones 23. Coverly verſus 
Elliſon. | 

6 Leſſee for Years died inteſtate, his Adminiſtrator made an Under-Leaſe, rendring 
Rent, and then he died inteſtate ; and the Rent being in Arrear, the Adminiſtrator of the 
Adminiſtrator brought an Action for the ſame, and entitled himſelf for the Term; for 
that the firſt Adminiſtrator had paid the firſt Inteſtate's Debts to the Value of the 
Term it ſelf ; but did not ſay that he pdid the ſame out of his own Money, for proba- 
bly it might be out of the Money of the firſt Inteſtate ; but adjudged, that, ſince he ſet 
forth in his Declaration, that he took the Term in Satisfaction of the Debts, which the 
firſt Adminiſtrator had paid for the Inteſtate, it ſhall be intended that he paid them 
out of his Money. 1 Lev. 145. Baker verſus Berisford. Antea (A) 6. 
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Returns. 


Where Returns 4 good. (A) Where Returns are not good. (B) 


68) 
Where Returns are good, See Serif. (F) per totum. 


Andamus to reſtore an Attorney to his Liberty of practiſing in a Court in the 
County Palatine of Cheſter; the Return was, that the Court was holden 
before the Chamberlain, Vice-Chamberlain, Baron, or Deputy-Baron, and 
that at a Court, Ec. held before the Deputy of the Baron, he ſpoke con- 

temptuous Words of him, whereupon he ſuſpended him from his Practiſe, & quod non 

aliter amotus fuit ; and this was held a good Cauſe of Suſpenſion; and he was ordered to 

make Submiſſion to the Deputy-Baron in open Court, before he ſhould be reſtored. 1 
Vent. 331. Parker's Caſe. Raym. 56, 94. S. P. 3 Mod. 334, 335. S. P. Sid. 94, 152. S. P. 

2. Mandamus to reſtore him to his Place of Recorder of Cambridge; the Return was, that 

they were incorporated by the Name of Mayor, Ec. with a Power to chooſe a Recorder 

for Life, or at the Vill of the Electors; that Mr. Pepys was choſen Recorder at the Will of 
the Electors, (but did not ſay that he was conſtituted under their Common Seal) and that 
afterwards he was removed by the Majority of Votes, and the Lord Allington conſtituted, 
in his Room, Recorder under their Common Seal; it was objected againſt this Return, 
that a Recorder being a judicial Officer, they ought to have returned ſome Cauſe of his 
Removal, for none but the King hath Power to remove Judges ad /ibitum ; beſides they 


being a Corporation aggregate, cannot determine their Will, but under their Common 


Seal ; which is very true, if it had appeared that he was conſtituted under their Com- 
mon Seal, but where a Recorder is at Will, he may be removed at Pleaſure. 1 Vent. 342. 
Pepy's Caſe. 1 Vent. 355. Haddock's Caſe. 5. P. 

3. V. brought an Appeal of Murder, for killing his Brother Robert Wilſon, againſt Fobn 
Laws, and declared againſt him the Defendant, who craved Oyer of the Writ and Re- 
turn, and demurred to both, and pleaded over, not Guilty to the Felony : The Writ 
commanded the Sheriff quod attach Fohan. Laus; the Sheriff returned attachiari feci, 
which is no Anſwer, for the Command was perſonal ; then he returns corpus ejus paratum 
habeo ubicunque, which is Nonſenſe ; but adjudged well enough, for as to the firſt Objec- 
tion, the Sheriff is not bound to execute the Writ in Perſon, *tis ſufficient that he do it 
by his Bailiffs. Dyer 241. and the Return, that corpus habeo paratum ubicung; the laſt 
Words are only Surpluſage, which will not vitiate a Writ or Indictment, much leſs a 
Return. 2 Salk. 589. Wilſon verſus Laws. 


2 
CUhere Returns are not good. 


. 1 HE Return of an Habeas Corpus was, that 7. P. was committed by F. S. R. V. 


N. R. to whom and others, a Commiſſion of Bankruptcy was directed, for refu- 
ling to anſwer, Cc. and ſo he was committed into Cuſtody, by a Warrant to the Officer, 
by virtue of the ſaid Commiſſion, and this is the Cauſe captionis five detentionis; to this 
Return it was objected, that it did not appear a ſufficient Authority to commit, becaufe 
the Commiſſion of Bankrupts was awarded to ſuch Commiſſioners, (naming them) and 
others; and thoſe named could not act without the Reſt, for that doth not appear to be 
any Quorum ; beſides hec eft canſa captionis ſen detentionis, is incertain, for it ought to be 

detentionis, and not in the Disjunctive. 1 Vent. 323. 

2. The Defendant was committed by the Quarter-Seffions, for not paying a Fine ſer 
upon him in Court; and upon an Habeas Corpus and Certiorari, &c. the Return was, 
that he being Conſtable, was demanded by the Court to preſent an Highway, which was 


{worn before him by two Witneſſes to be out of Repair; and he ſaid in Contempt of the 


Y 2 Court 
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Retraxit. ; 


See pl. 6. 
S. P. 
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Ann 


Court, that he would not preſent it; for which he was fined, Sc. the Return was filed 
and adjudged, that this Fine was not well impoſed, becauſe a Conſtable is to preſent upon 
his own Knowledge, and not upon the Evidence of Witneſſes, for they are to be carried 
before the Grand Jury, and give Evidence there; then the other Side moved to amend the 
Return, which was denied by the Court, as never done after *tis filed. 1 Vert. 336. 

3. The Defendant was committed to Newgate, and upon the Return of the 7aþe; 
Corpus, it appeared by a Warrant from two Juſtices of Peace, for that being examined 
by them concerning ſeveral Miſdemeanors by him committed, Ec. inciting the King, 
Subjects to diſobey the Laws, and for encouraging ſuch as meet at ſeditious Conventicles, 
Sc. they did find juſt Canſe to ſuſpect him guilty of theſe Miſdemeanors ; and did thereupon 
require him to find Sureties for his good Behaviour, which he refuſing, was committed, Ge. 
adjudged that this Return was incertain in the Whole; and firſt, as to the Incitement, 
there may be a lawful Inciting to the Breach of a Law, as an Attorney adviſing his Client 
to an Action which is not maintainable ; and ſometimes it may be upon a particular De- 
ſign, and that was Bronker's Caſe, who was diſſuaded by one Hide to take the Oath of 
Sheriff; here Hide was fined twenty Pounds, for inciting Bronker to refuſe being Sheriff, 
becauſe Hide knew it to be an Offence; but the Offence was the leſs, becauſe the Incite- 
ment was upon a particular Reaſon, and not againſt the Law, quatenus a Law; then the 
Return is, that they found Cauſe to ſuiſpect him guilty, and *tis impoſſible that an Iſſue can 
be taken upon that Point; beſides it ought to expreſs in what Sum it was required his Sure- 
ties to be bound; for otherwiſe, tis probable it may be in ſo great a Sum, that no Man 
would be bound, and then the Party muſt lie in Priſon during Life, Cc. therefore he was 
diſcharged. 2 Vent. 22. Rudyard's Caſe. | 


Retraxit. 
[XY 


4 HIS is where the Plaintiff cometh in Perſon in Court where the Action is 
brought, and faith that he will not proceed in it, and this is a Bar to that 
5 Action for ever. The Entry is thus, . Et pred quer in propria perſona ſua 
A venit & dicit quod ipſe placitum ſuum pred” verſus præd (Defendant) ulterins 
proſequi non vult, fed abinde ommino ſe retraxit, upon which the Judgment is, quod (Defen- 
dant) eat inde fine die. 85 | 

2. After a Verdict for the Plaintiff, he, by his Attorney, entered a Retraxit, and the 
Judgment was, that the Defendant eat inde ſine die, but the Plaintiff was not amerced as 
he ought to have been by the Judgment ; and thereupon he brought a Writ of Error, 
and the Judgment was reverſed, for a Retraxit cannot be per Attornatum ; it mult be by 
the Plaintiff himſelf in propria perſona, becauſe tis a perpetual Bar, and guafi a Releaſe ; 
and no Body can releaſe but the Plaintiff himſelf; beſides the Judgment ought not to 
have been only q, (Defendant) eat inde ſine die, but that the Plaintiff /it in mi ſerecordia, 
&c. becauſe a Retraxit is a voluntary Acknowledgment, that the Plaintiff hath no Cauſe 
of Action, and therefore he ought to be amerced ; now *tis for his Benefit that he is not 
amerced, and though *tis generally true, that a Man ſhall not aſſign that for Error which 
is for his Advantage; yet in this Caſe the Judgment is not perfect without the Amerce- 
ment, for *tis Part of the Judgment it ſelf, and for the Benefit of the King, who is en- 
titled to the Amercement. 8 Rep. 58. Beecher's Caſe. 2 Cro. 211. S. C. 

3. C. Treſpaſs againſt two Defendants after Imparlance, there was Judgment by ail 
dicit againſt one, the other pleaded a plea in Bar, and upon a Replication and Demurrer, 
the Plaintiff had Judgment; then he entered a noe proſequi againſt him upon the Judg- 
ment by il dicit, and took out Execution againſt the other, who brought a Writ of 
Error, becauſe the Judgment being entered againſt both the Defendants, and the Plaintiff 
having entered a Retraxit againſt one, that is a Releaſe to the other, and if ſo, the 
Judgment againſt him is erroneous ; and ſo it was adjudged. Cro. Eliz. 162. Green ver— 


— 


ſus Charnock. - 

4. Dower againſt two Tenants ; one of them pleaded Non-tenure to the Whole, the 
other Non-tenure as to Part, and in Bar to the Reſidue, upon which they were at Iſſue; 
and afterwards he who pleaded in Bar relicta verificatione ſua, confeſſed the Action; and 


the Demandant had Judgment againſt him, and entered a Retraxit as to the Iſſue of 


Non-tenure to the Whole, which was done by Rule of Court. Bendlos 19. IWharts! 


verſus Butler. 
5 3 _— 
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5. In a Prohibition by three, a Retraxit of one ſhall not bar the other two Plaintiffs 
in the Prohibition. Moor 460. Sheppard verſus Metcalfe. | 
6. Two were bound 5ointly and ſeverally in a Bond; one of them was ſued, and after 
he had pleaded, the Plaintiff entered a Retraxit, and afterwards he brought a new Action 
of Debt againſt the other, who pleaded this Matter, and averred that the Action was upon 
the ſame Bond, and that B. G. againſt whom the former Action was brought, and B. G. 
named in the Bond, and againſt whom the Retraxit was entered, was one and the ſame 
Perſon ; and upon Demurrer, there being only two Judges in Court, they were divided 
in Opinion; for it being inſiſted for the Defendant, that a Retraxit being in Nature of a 
Releaſe, and that the Diſcharge of one, was the Diſcharge of the other; Juſtice Croke 
held, that it was neither a Releaſe in Fact, or in Law, but gui an Agreement, that 
the Plaintiff would not farther proſecute; but Juſtice Berkley held it a good Bar, for the 
Bond being joint as well as ſeveral, and one of them being diſcharged, it cannot now be 
a joint Bond. Cro. Car. 551. Dennts verſus Pain. 

J. Error of a Judgment in an Action of Debt, brought in an Inferior Court; the Er- 
ror aſſigned was, that the Plaintiff in the Action had declared in Debt upon Bond ; the 
Defendant pleaded on eft ſactum, and after ſeveral Continuances, relicta verificatione, he 
confeſſed the Action, whereupon the Plaintiff had Judgment, and the Entry was god 
defenden ſit in 1 whereas it ſhould have been eo quod dedixit factum fſuum pro- 
prium, capiatur; for ſo 'tis in Beecher's Caſe expreſly, though the Citations in that Caſe 
do not warrant it; for that of Dyer 67. is no judicial Authority, the Reporter tells us, 
that he had ſeen. the Record, which was entered Aſichaelmas 2 H. 6. Rot. 134. B. R. 
where the Defendant pleaded a Releaſe made to him by the Plaintiff, with a profert Hic in 
C:ria, (though the Book doth not mention that Matter) upon which the Parties were at 
Iſſue, and afterwards relicta verificatione, the Defendant cognovit the Relenſe non eſſe fac— 
tum querentis ; upon which the Plaintiff had Judgment, & pred” def. eo quod pred” ſcripto 
relaxationis, quod ipſe modo filatum fatetur, uſus fuit, capiatur, ſo that for any Thing it ap- 
pears to the contrary, this Judgment was entered of Courſe, without any judicial De- 
termination; but if it had not, there is a great Difference between this and the principal 
Caſe; for in the one, the Defendant pleaded a Releaſe, as the Deed of the Plaintiff, 
wich he knew was falſe, and forged, and yet he publiſhed it to be a true Deed, and 
afterwards confeſſed it to be forged, for which Offence *tis reaſonable that Capiatur; but 
in the principal Caſe, the Defendant only ſaid, that it was not factum ſuum, and before 
the Court had any Trouble to try whether it was ſo or not, he Retraxit, and ſaved the 
Trouble, which is a leſs Offence, than publiſhing a forged Deed to be a true one; and 
yet this Caſe in Dyer, is the only Cafe which gives any Colour to maintain the Judgment 


W. Jones 
451. S. C. 
March 


94. S. C. 


1 Mod. 
75 
Raym. 
195. 


in Beecher's Caſe; for in the Year-Book 24 H. 6. fol. 20. there the Defendant pleaded a 


falſe Plea by denying his Deed, which was tried, and found againſt him by Verdict, and 
there he ought to be fined & capiatur; but where the Judgment is upon Confeſſion of the 
Defendant, and without a Trial, as relicta verificatione cognovit attionem, &c. there the 


Jodgment is quod ſit in mi ſcrecordia, and that is the Caſe in the Year-Book 33 H. 6. fol. 


54. b. which is cited in Beecher's Caſe, to prove the contrary, (viz.) that it ſhould be 
capiatur ; and ſo is the Caſe in 2 Cro. 64. Davis verſus Clerke ; and the Reaſon is, that 
the Party ſhall never be fined, but where he denies his Deed, and the Iſſue is tried and 
found againſt him; and ſo is the conſtant Practiſe. 2 Sand. 194. Mortlake verſus Charleton. 
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Veverlion, 


By what Words a Reverſion will paſs in | Reverſioner, Actions brought by him 
a Will. (A) good, and not good. (B) 9 


Wer 


By what UWozds a Reverſion will paſs in a Will, See Remainder. (P) 


per totum. 
Moor ” HEN an Eſtate which is granted for 'Time, doth ceaſe and determine 
or * in the Perſon of the Grantee, or his Heirs, Sc. and the Poſſeſſion 
1753 C thereof returns to the Donor, his Heirs, or Aſſigns, in ſuch Caſe *tis 
Cro.Eliz, ſaid to revert; but before that happens, he who is entitled to ſuch Re- 


159 524. verſion, may deviſe it by ſeveral Words; as for Inſtance, the Teſtator being ſeiſed in Fee : 


_— of Lands which he had in Poſſeſſion, and of other Lands in Reverſion after an Eſtate 

8 for Life then in Being, deviſed all his Lands to his Executors for Ten Years, Ec. for 

Sale, the Payment of his Debts; adjudged, that by theſe Words all his Lands, the Reverſion, 
as well as the Poſſeſſion, paſſed, eſpecially if the Lands which he had in Poſſeſſion, were 
not ſufficient to pay his Debts. 2 And. 59. Townſend verſus Wales. Cro. Eliz. 159. S. C 
reported by the Name of Hawes verſus Coney. 

2. The Teſtator had a Son and one Daughter, which Daughter died, leaving Iſſue two 
Daughters, to whom the ſaid Teſtator deviſed reſpective Annuities during their Lives; 
and then he deviſed, that certain Perſons ſhould take the Profits of his Lands, till his 
Son came to the Age of twenty-four Years ; provided, that if he die without Iſſue, then 
the Lands ſhould go to the right Heirs Male of the Teftator, of his Poſterity and Name far 
ever. The Teſtator died, and afterwards his Son died without Iſſue; and then his Nieces 

entered as Heirs to him; and the Brother of the Teſtator, who was the right Heir Male 
of his Name, entered on them; adjudged, that by the Words, zf he die without Iſſue, 
the Son had an Eſtate-tail ; and then the Deviſe to the right Heirs Male of the Teſtator, 
was no more than a Reverſion expectant upon the Determination of the Eſtate-tail, and 


veſts immediately in the Son by Way of Deſcent ; and if ſo, then that Reverſion in Fee ; 


being in him, it muſt neceſſarily deſcend to his Nieces, who are his Heirs at Law, and 
not to his Uncle, as Heir Male of the Nane of the Teſtator. Hob. 31. Cunden veriu: 
Clerke. Antea Heir 6. S. C. 
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3. The Teſtator deviſed a Manor to JF. R. for fix Years, and ſome: other Lands to 


H. S. and his Heirs; and all the Reſt of his Lands to his Brother, and the Heirs Males of | ; 


his Body; adjudged, that theſe Words, the Ref of his Lands, did not only extend to the 
Lands which were deviſed before, but to the Reverſion in Fee of the Manor, after the 
Determination of the Eſtate for Years. Allen 28. Wheeler verſus Ialrcnd. See 3 Cro. 44 
449- | 
4 Mod. 4. Deviſe of all his Lands, Tenements, and Hereditaments undiſpoſed before in his 
229 Will; adjudged, upon a Writ of Error in the Exchequer-chamber, that by the Word 
Hereditaments, the Reverſion in Fee paſſed. 2 Vent. 285. Lidcott verſus Willows. 

5. The 'Teſtator being ſeiſed in Fee, and having three Grandchildren, deviſed to then 
reſpectively, ſeveral Parcels of Lands, and to the Heirs Male of their reſpective Bodies, 
and all the Ref and remaining Part of his Eſtate he deviſed to his ſaid three Grand. 
children, equally to be divided, except what he had given to them, and to the Heirs 
their Bodies; afterwards the Teſtator died, and then the youngeſt Grandſon died without 
Iſſue; adjudged, that by theſe Words, the Ref# and remaining Part of my Eſtate , the 
Reverfion in Fee would have paſſed to the Grandchildren, but by Reaſon of the Excepti 
it did not. 3 Mod. 228. Hyley verſus Hyley. 
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—_ 
Ations bought by a Reverſioner good, and not good; 


1. ASE, &c. in which the Plaintiff declared, that he was ſeiſed in Fee of 4 Cloſe. 

2 and that the Defendant was poſſeſſed of another Cloſe adjoining, between which 
Cloſes a Rivulet did run, and that the Defendant ſtopped the Rivulet, whereby he 
drowned the Plaintiff's Cloſe, ſo that his 7imber-Trees, (viz.) one Hundred Oaks, Oc. 
became rotten, and periſhed ; the Defendant pleaded, that long before the Time when, 
Sc. and at the Time when, Ec. one T. S. was poſſeſſed of the ſaid Cloſe, by Virtue of 
a Leaſe to him, made by the Plaintiff*s Father; and that he paid to the {aid 7. S. 20 J. 
which he accepted in Satisfaction of the Treſpaſs ; and upon Demurrer to this Plea, it 
was adjudged ill, becauſe the Plaintiff may maintain an Action on the Caſe for an Injury 
done to his Reverſion ; he cannot have Treſpaſs during the Term of J. &. becauſe that is 
an Action founded on the Poſſeſſion. 3 Lev. 209. Bedingfeild verſus Onſlow. 3 Cro. 55. 
Love verſus Piggot. S. P. 0 | 
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Where 'tis good in Deeds, and what 5 
{hall be a Revocation and Limitation | What was not a Revocation of a Will 


of new Uſes. (A) 5 by Word, without writing before the 
What ſhall not be a Revocation in] Statute 29 Car. 2. (D) — 
Deeds, and by what Acts Powers of | What ſhall be a Revocation of a Will 
Revocation ſhall be extinguiſhed, and | by Deed, or other Act, before the 
by what not. (B) : Statute 29 Car. 2, and where it ſhall 


| Statute 29 Car. 2. (C) 


Where a Will might be revoked by | be tried. (E) 
Word, without writing before the 


(A) 


a Where tis good in Deeds, and what ſhall be a Revocation and Le: 
8 8 mitation of new ſes, . : 
ne | 


a Wo IR Francis Englefleld covenanted to ftand ſeiſed to the Uſe of himſelf for Life, yfoor 
: _ Remainder to his Nephew in Tail; Provi ſo, that it ſhall be void upon Tender of a S. C. 
65 8 5 Gold Ring by him; afterwards he was attainted of Treaſon by him committed beyond Poph. 
_— Sea, and outlawed for it; the Queen made a Leaſe of the Lands to B. G. for ** 8. C. 
forty Years, and afterwards by an Act 28 Eliz. it was enacted, That every one who claimed 
= 4 Intereſt in the Lands of any Perſon attainted, and not enrolled ſince 8 Eliz. ſhould within 
= two Tears after that Seſſion bring into the Exchequer their Conveyances to be enrolled, or elſe 
be ſame to be void. The Queen by Letters Patents, in which the ſaid Proviſo was recited, 
gave Authority to another to tender the Gold Ring to the Nephew, in order to make the 
= Uſes void; this was read to the Nephew, and the Gold Ring tender'd to him, which he 
refuſed, and the ſame was certified into the Exchequer, with an Averment that Sir Francis 
Vas living; adjudged, that Conditions which are perſonal, and in Privity, and inſeperably 
@ annexed to the Perſon, cannot be performed by another; but that the Condition in this 
& Caſe, (viz.) of the Tender of the Gold Ring, was not annexed to the Perſon of Sir 
raucis, but was given to the Queen, and might be performed by any other; and though 
it was argued, that the Intention of Sir Francis was the Subſtance of this Condition, and 
s the Eſtate was created by natural Affection, ſo it was to be determined; and as nei- 
ther his Intention or natural Aﬀettion could be transferred, no more could the Condition; 
Vet it was anſwered and reſolyed, that the Condition and not the Intention is me Sub- 
4 | ance, 
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ſtance, and natural Affection is only a Flouriſh ; then it was argued, that if the Benefit of 
this collateral Condition ſhould be given to the Ae the Perſormance of it was not; 
but adjudged, that the Performance is incident to the Condition; then it was objected, 
that this Tender ought to be found by Inquiſition, becauſe the Certificate into the Exche. 
quer is not traverſable ; and therefore if the Matter certified be falſe, the Party hath no 
Remedy; but adjudged, that the Certificate is traverſable, becauſe it informs 3 Queen 
of her Title, though Certificates which are in Nature of Trials, are not to be traverſe. 
J Rep. 11. Huglefeilds Cale: £ | FO IHE 170% 
2. Where a Man conveyed Lands to the Uſe of himſelf for Life, and afterwards to 
ſeveral others of his Blood, but with a Power of Revocation after ſuch a Feaſt, or after the 
Death of his Wife; and afterwards and before the future Power of Revocation began, 
he for a valuable Conſideration bargained and ſold the Lands to another and his Heirs, 
adjudged, that the Sale was good, and the firſt Conveyance ſtands revoked by the Statute 
27 Eliz. cap. 4. for _ that Statute ſeems to intend a preſent Power © Revocation, 
(for before that Time a future Power to revoke was infignificant, until it came i Eſp; ) 
yet if ſuch Conſtruction ſhould be made of the Act, and that if voluntary Conveyances, 
which were originally, and in their Nature, ſubject to a Power of Revocation, be it ; 
preſenti or in futuro, ſhould ſtand. good againſt a . bona fide, and for a valuable 
Conſideration; then the Act would be to very little Purpoſe. 43 Eliz. Standen verſus 
Bullock. Cited in Twyne's Caſe. | 
« 3. Covenant to ſtand ſei ſed to the Uſe of himſelf for Life, and afterwards to the Uſe of 
his eldeſt Son in Tail Male, Remainder to his own right Heirs ; Proviſo, that it ſhall be 
lawful for him by writing under his Hand and Seal, delivered in the Preſence of three Mit- 
neſſes to declare the ſaid Uſes to be void; and that then and from thenceforth the ſame ſhall be 


void; and that then alſo he and all others ſhall ſtand e to ſuch Uſes, as by the ſaid Miri. : 


ting ſhall be limited. Afterwards he demiſed the Lands to his youngeſt Son in Tail Male, 
then to his eldeſt Son in Tail, Remainder to his Daughter in Fee, which Will was ſealed 
and delivered in the Preſence of four Witneſſes; adjudged, that though this was not an 
actual Revocation within the Words of the Proviſo, yet it was a Revocation by a good 
and neceſſary Implication ; for though in Revocations all the Circumſtances, which the 
Owner impoſeth upon himſelf muſt be ſtrictly obſerved, yet his Power of Revocation 
ſhall be taken favourably, becauſe tis agreeable to natural Right, that every Man ſhould 
have a Power over his own; therefore, ſince the Limitations by the Will cannot ſtand 
with the Uſes limited by the Deed, but are contrary to thoſe Uſes; for that Reaſon the 
Deed ſhall be revoked by the Will. Hob. 312. Kibbet verſus Lee. | 
4. In a ſpecial Verdict in Ejectment, the Caſe was, the Husband ſuffered a Recovery 
to the Uſe of himſelf and his Wife, Remainder over, Oc. Proviſo, that it ſhall be law- 
ful for him and his Wife, by their joint Deed, E9c. to revoke the Uſes, c. and to limit 
new Uſes, c. afterwards they made a Deed, by which they declared that it was their 
Intent to revoke, &c. the former Uſes, and therefore they limited new Uſes ; the Queſtion 
was, whether the Power was purſued, which was o revoke, and they only declared their 
Intention to revoke ; and adjudged, that it was well purſued. Moor 681. Fitzwillian's 


2 720 Caſe. N 


w. jones. F. Feoffment to the Uſe of himſelf for Life, Remainder oyer ; Proviſo, if be made any 


Conveyance of the Premiſſes, either in Fee or in Tail, that it ſhall be good, and a Revoce- 
tion of the former Uſes; afterwards he made a Leaſe for Years of the Lands, and the 

# next Day granted the Reverſion in Fee, to which the Leſſee attorned ; adjudged, that tho 
there is not one entire E/ate in Fee conveyed, yet it being found by ſpecial Verdict that 
he made both the Eſtates with an Intention that the Fee ſhould paſs, it was a good Re- 
vocation within the Proviſo. Cro. Car. 339. Shape verſus Turton. 

6. Upon a Trial at Bar in Ejectment, there were Fines produced, and the Uſes de- 
clared to Sir R. F. and his Heirs Males by one Indenture, with a Power of Revocation, 
and to declare new Uſes ; there was another Indenture with the like Power of Revocation, 
but not with a Power to declare new Uſes ; and there was a third Indenture revoking the 
other, and alſo declaring new Uſes, and that all Fines afterwards levied ſhould be to 

| theſe Uſes ; adjudged, that the firſt Indenture, with a Power of Revocation, and to l- 
mit new Uſes, is good, and the Party may do it, as often as he will, and all the Eftates 
ſhall be raiſed out of the Fine; but if upon a ſecond Indenture new Uſes are declared, 
and a Power of Revocation, but no Power expreſly reſerved to limit new Uſes, in ſuch 
Caſe he can only revoke, and cannot raiſe new Uſes by Virtue, of the Eſtate raiſed by 
the firſt Fine. Sid. 344. Ward verſus Lenithal. | 

7. In a ſpecial Verdict in Ejectment, the Caſe was, Edward Monford being ſeiſed in 
Fee, did by Leaſe and Releaſe ſettle the Lands to the Uſe of himſelf for Life, then to 
Truſtees to preſerve contingent Remainders; then to his firſt and other Sons in T ail 
Male, Remainder to Simon Monford and the Heirs Males of bis Body, Remainder to hö 
own right Heirs, &c. with a Power of Revocation, as to the Uſes limited to Simon ani 
the Heirs Males of his Body, and to limit new Uſes ; afterwards the ſaid Edward Menfer 
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Revocation. 


/ 


— 
FA 


by Deed reciting this Power, &c. did revoke all the Uſes limited to Simon and bis Heirs 
Males, omitting the Words of hi Body, and appoints the Eſtate in the ſaid Deed named 
to Simon and his Heirs Males ; Proviſo, that he pay 400 J. to his Wife, within ſix Months 
after his Deceaſe ; and afterwards he died without Iſſie Male, leaving Elizabeth the 
Defendant his Daughter and Heir; then Simon died without Iſſue, and his Brother the 
now Plaintiff was his Heir Male; and it was argued for him that this Revocation 
was good, though the Words of his Body were omitted, for the Deed by which this 
Power was reſerved, was recited right, both in the Date, and in the Names of the 
Parties; and then the Words Heirs Males muſt be intended ſuch Heirs Males as 
are expreſſed in the Deed, (viz.) Heirs Males of bis Body: Now if the Revocation 
is good as the Court agreed it was, for the Reaſon before-mentioned, then the 


the ſame Conſtruction, as they had in the Recital, that is, they ſhall create an Eſtate-tail 
ni Simoz ; beſides, Edward had no more Power than to revoke an Eſtate-tail, and there- 
= fore he can never create a Fee out of ſuch Eſtate; ſo that his Intent appears to revoke 
an Eſtate-tail, which was then ſubje& to no Charge, and to create a new Eſtate- tail, ſub- 
ject to the Charge of paying 400 J. to his Wife, which being an Eſtate-tail to him and 

the Heirs Males of his Body, and that being ſpent by his Death without Iſſue, the Re- 
mainder in Fee is veſted in Elizabeth, the right Heir of Edward, &c. 3 Lev. 213. Gill. 
more verſus Harris. | | | 
: 8. In a ſpecial Verdict in Ejectment, the Caſe was, that J/iliam Dormer being ſeiſed 
of the Lands in Queſtion, by Leaſe and Releaſe conveyed the ſame to William Moor and 
ohn Carter, and their Heirs in Truſt, to permit the ſaid William Dormer to take the 
ard during his Life, to his own proper Uſe, ſo to his Wife Frances for her Life; and 
after her Death, that then the ſaid Truſtees and their Heirs ſhould ſtand ſeiſed, E9c. to 
the Uſe of Robert Dormer, his Heirs and Aſſigns for ever ; and it was covenanted and a- 
greed, that if Milliam Dormer, by any Writing executed by him in the Preſence of two 
Witneſſes in expreſs Words, ſhould declare his Intention to revoke, or make void the E- 


Milliam Dormer deviſed the ſame Lands to his Nephew William Dormer, ſecond Sort 
c Sir Robert Dormer, and to his Heirs for ever, reciting, that there was a Suit 
then depending, between his two Nephews, Robert (to whom the Eſtate was given 
by the Deed) and William Dormer (to whom he had deviſed it by the Will) concern- 
ing 2000. given to William by his Father Sir Robert Dormer, by a Codicil in his Life- 
time; which Codicil was peruſed by William Dormer the Teſtator, and one Mr. Lane 
of the Inner Temple, who were entruſted for William the Nephew, during his Minority; 
and the Money was demanded of Robert the Nephew, after the Death of Sir Robert; 
burt he deſired to keep it paying Intereſt ; and the Teſtator ſoon after going into Fance, 
and Mr. Lane dying before his Return, without regiſtring the Codicil, which was loſt, 
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vas likely to loſe this 2000 J. therefore the Teſtator thought himſelf bound in Conſcience 
to give William Dormer this Eſtate, and thereupon made him Heir to his whole Eſtate ; 
the Queſtion was, whether the Will was a Revocation of the Uſes in the Deed ; it was 
W argued that it was not, becauſe every Revocation muſt purſue the Power, which is not 
done here, for the Power was to revoke by expreſs Words; but this is a Revocation by 
= Implication ; but adjudged, that this was a good Revocation, for when two Acts cannot 
W conſiſt together, the later muſt be a Revocation of the former; and here the Conveyance 
to Robert and his Heirs cannot conſiſt with the Deviſe to William and his Heirs ; there- 


fore the Deed muſt be revoked by the Will. Raym. 295. Cuy verſus Dormer. See Jones 
n, 392. Srape verſus Turton. Cro. Car. 472. S. C. And Frampton's Caſe. See Kibbet verſus Lee. 
he See Latch. 24. Harding verſus Warner. See Noy 79. Jones 134. Palm. 429. 2 Roll. Rep. 393 


9. In a ſpecial Verdict in Trover, the Caſe was, Sir John Maynard and his Wife, in 
Right of his ſaid Wife, were ſeiſed in Fee of the Rectory ; and in Conſideration of the 
Marriage of his Son John, and a Portion to be paid, he covenanted with Sir Fohn Laru- 
| rence, and three more, to levy a Fine of the ſaid Rectory, to the Uſe of himſelf for 
Life, Remainder to his Wife for Life, Remainder to their Son Tohn and his Heirs ; 
Proviſo, that it ſhall be lawful for Sir John or his Wife to revoke the Uſes with the Con- 
ſent of the T ruſtees, or the Survivor of them, teſtified under Hand and Seal: Sir John 
died, his Wife entered and ſold the Rectory to the Defendant ; but the Conveyance was 
made without the Conſent of Sir 8 who was the ſurviving Truſtee; that the 
Defendant who was the Purchaſer had Notice of this Deed and Fine before the Sale 
made to him; the ſole Queſtion upon this ſpecial Verdict was, whether this Conveyance 

with Power of Revocation was fraudulent as to the Defendant, who was the Purchaſer ; 
and this depended upon Conſtruction of the Statute of 2) liz. of Conveyances with 
Power of Revocation, and thoſe who argued for the Defendant, inſiſted that the Statute 
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new Limitation to Simon and his Heirs Males makes a Fee-ſimple, it being by Deed, tho 
tis otherwiſe.in Wills; but e that the Words in the new Limitation ſhall have 


ſtates and Uſes before limited, that then the ſame ſhould ceaſe and be void; afterwards 


and only a Copy thereof was to be found in the Hands of a Scrivener, ſo that William 


o 


27 Eliz. 


ought to be taken liberally to avoid Fraud; ſed oy Curiam, this Conveyance is not frau- cap. 4 
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his Debts, reſerving a Power to himſelf to revoke, Ec. by any Writing indented, or by lu 


_ ecuted with theſe Circumſtances, he covenanted to levy a Fine to other Uſes, and after that 


dulent ; for no Body can 1 that it was made on Purpoſe to deceive a Purchaſer, I 
eſpecially in this Caſe, ſince the Jury have found that he had Notice of it. 4. Fones 94 9 
Buller verſus Waterhouſe. i ee. GR 

10. The Cogniſor levied a Fine to the Uſe of himſelf. in Tail, Remainder over, 6, MW. 1: 
with a Power to himſelf and his Son, to revoke hy Deed, &c. the Cogniſor died, and hi; MR p 
Son by Deed conveyed: the Lands to 7. P. and his Heirs, and afterwards levied a Fine. s 
adjudged, no Revocation, becauſe the Fine being levied. after the Deed, though it was tb ac 
the ſame Uſes in the Deed, had extinguiſhed that Power of Revocation ; but the prin. n. 
pa! Reaſon was, becauſe the Deed (Which was a Bargain and Sale) was not enrolled, { 8 5 
that it was only the Beginning of a Conveyance, and defective as to a Deed ; beſides, the 7 
Son being 'Tenant in Tail, had ſuch an Intereſt in the Eſtate, that this Deed might work 
upon that Intereſt, without any Regard to the Execution of his Power ; but my Lora de 
Hale was not ſatisfied with that Reaſon, becauſe ſuch an Eſtate as was intended to be I. 
conveyed by the Deed, could not be derived out of his Vitereſt, therefore it muſt tale ca 
Effect by his Power. 1 Vent. 291. Ingram verſus Parker, 3 7 

It. In a ſpecial Verdict in Ejectment, the Cafe was, the Earl of Leiceſter levied x 1 

Fine to T. P. &c. to the Uſe of the ſaid 7. P. and his Heirs, in Truſt for Payment F 


laſt Will ſubſcribed with bis Hand, and ſealed with bis Seal ; afterwards by a Writing e. 


Deed and Covenant, a Fine was levied accordingly ; the Queſtion was, whether tw! 
Deed or Fine, or both together, made a Revocation or not; it was adjudged, that nei... 
ther the one or the other by it ſelf did revoke, for the Covenant paſſes no Eſtate, no ” 
raiſes any Uſe, and the Fine is not a Writing ſealed ; but both together did, for they made? 
but one Conveyance. 1 Vert. 218. The Earl of Leicefter's Caſe. Raym. 239. S. C. By the! 
Name of Wigſon and Garret. Dr | 367 = 

12. In a ſpecial Verdict in Ejectment, the Caſe was, Tenant for Life, Remainde 
over with a Power of Revocation levied a Fine, and ten Days after he executed a Deed, 
revoking the former Uſes, and limiting new Uſes, and declared, that the Fine thus leviel 
ſhould be to the Uſes in that Deed ; adjudged, that this Fine had extinguiſhed the Power of 
Revocation, and that the Deed was only an Evidence to what Uſes the Fine was intended; 


but if the Deed had been executed before the Fine levied, it might have been other wiſe 70 
I Vent. 371, 368. Herring verſus Brown. | #1 => 
(B) wy Sc: 


What ſhall not be a Revocation in Deeds, and by what Acts Powers ! de 
of Revocatton shall be extinguiſhed, and by what not. 5 
1. Eoffment of W Acres to the Uſe of himſelf for Life, Remainder in Tail to ( 45 ed, 


Remainder in Fee to D. Proviſo, if E. die without Iſſue, &c. that it ſhall be lawfi & was 
for him, c. to revoke the Uſes, and to limit new Uſes, Ec. the Feoffor made another Fee Wi 


ment of one Acre to B. G. and releaſed his Power of Revocation as to the other Acre; 55 4 
then E. died without Iſſue, and afterwards the Feoffor revoked the old Uſes, and limited 10 i 
new ; adjudged, that by the Feoffment to B. G. the Power of Revocation was extinguiſi 7 
ed, though it was future and executory, and not to take Place, till after the Death «Wl = F 
E. without Iflue. 1 Rep. 111. Alban's Caſe. | Fw 
2. Covenant to fand ſeiſed to the Uſe of himſelf for Life, Remainder to his Son in Wi nam 
Tail, Remainder over, Ec. Le that it ſhould be lawful for him at any Time, du 3 
ring his Life, with the Conſent of certain Perſons (named in the Deed) by Indenture f but 
be enrolled in any of the King's Courts, to revoke thoſe Uſes, and to limit new ; afterward iz wh 
6 May 12 Eliz. he by Indenture enrolled 2 Chancery, and with the Conſent of the Par- 5 
ties revoked, the Uſes in Part of the Lands, and limited new Uſes to himſelf in Fee, the! zit 
by another Indenture. 20 Septemb. 13 Eliz. he declared, that from the Time of the E. Rec 
rollment thereof in Chancery, all the Uſes in the firſt Indenture ſhould ceaſe, and that ai 25% 
the Lands ſhould be to the Uſe of himſelf and his Heirs ; in the next Term he levied ! Mal, 
Fine of all the Lands to the ſame Uſes, and in that Term the laſt Deed was enrolled in Chat 9 
cery having, been enrolled before in the Queen's Bench; adjudged, that though the Pro WF of f. 
viſo of Revocation in the firſt Indenture, by which it was originally created, might be ſar held 
tified by the Enrollment of the Deed of Revocation in any of the King's Courts; yet havi; 
ſince the Party himſelf by that very Deed had confined it to be enrolled in Chancery ; that Part 
Circumſtance muſt be obſerved, and nothing is revoked till the Deed is enrolled there; IM if ſu 
and the Fine being levied before ſuch, Enrollment, and ſo by Conſequence before the Re: WM ture 
vocation, the Power to do it afterwards is extinguiſhed. 1 Rep. 173. Digg's Caſe. MW hoy! 


(oz. &. C. 4 Rep. 53. Rawlin's Caſe. S. P. 
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z. The Cogniſor levied a Fine 6f two Manors to two Cogniſees, to the Uſe of him- 
WW {if and his Wife for Life, with a Power of Revocation, that if he ſhould fender forty 
= 5;//ings to them, then to the Uſe of the Cogniſor and his Heirs; in the next Year he 
W jcvied another Fine of two Manors, but to the ſame Cogniſees, and under the ſame 
power of Revocation ; one of the Cogniſees died, and then the Cogniſor tendered one forty 
Shillings to the ſurviving Cogniſee, in Order to revoke the Uſes raiſed by both the Fines ; 
= adjudged that the Revocation was void, becauſe the Uſes being raiſed out of ſeveral Ma- 
= nors, by ſeveral Indentures, and to be revoked by the Tender of the ſeveral Sums of forty 
Pilings, could not be made void by the Tender of one of thoſe Sums. 1 Leon. 89. Sir 
= 7. Greſpam's Caſe. i FIN 
| 4. Where a Man hath a Power of Revocation, if he ſuffers any Thing to be lawfully 
done in Purſuance of that Power, *tis afterwards too late to revoke it; as for Inſtance, a 
Letter of Attorney is made to G. D. to make Livery and Seifin of Lands, this is revo- 
cable till the Livery is made; but after tis made, then the Power is executed, and the 
Party can never revoke it. 5 Rep. 89. Hoe's Caſe. | | 
5. If the Obligor is bound in a Bond, to ſtand to the Award of J. R. yet he may 
& afterwards revoke it, becauſe he cannot by his own Act make that irrevocable, which in 
its own Nature may be lawfully revoked ; for if a Man make a Letter of Attorney, or 
his Will irrevocable, or if he grants, or is bound that the ſame ſhall be irrevocable, yet 
be may revoke either, or both; becauſe his Acts or Words cannot alter the Judgment 
of the Law, and make that to be irrevocable, which in its own Nature may be revoked. 
s Rep. 80. In Vineor's Caſe. | 
6. Sir John Perrott covenanted to ſtand ſeiſed to the Uſe of himſelf for Life, Remain- 
der to the Uſe of William his Son for Life, Remainder to the firſt Son of Milliani for 
Life, &c. Remainder to Sir Tho. Perrott for Life, in like Manner, c. Remaindef to the 
right Heirs of Sir ohn; Proviſo, that it ſhould be lawful for any of thoſe in Remainder, 
when the Eſtate came to them in Poſſeſſion, to make a Jointure to a Wife, of the third 
Part, Oc. Proviſo, that Sir ohn by any Writing ander his Hand and Seal, or by his laſt 
will, might revoke, alter, or otherwiſe limit any Uſe, or Eſtate, &c. afterwards Sir John 
Perrot made a Feoffment of the Lands to the ſame Perſons, and to the ſame Uſes ; then he 
died, and William died without Iſſue Male; then Sir Thomas entered, and made a Join- 
WE ture to his Wife; all which Matter appeared in a Plea, upon an Information 6f Intru- 
ſion brought againſt the Widow of Sir Tho. Perrott, for that the Lands were veſted in 
the Crown, 5 the Attainder of 2 Ges Perrott in Treaſon; and in the Concluſion 
of the Plea, ſhe averred that the Feoffment was made in Writing, under the Hand and 
== Scal of Sir Fair Perrott, &c. The Queſtion was, whether this Feoffment, which was the 
& Subſtance of the Defendant's Title, ſhould be pleaded to be made in Writing ; or whether 
the Averment that it was ſo made, is ſufficient, ſo as to make it to be purſuant to the 
Power of Revocation ; and adjudged, that it ought to be pleaded to be made in Writing, 
and that the Averment will not ſupply that Defe& : The Matter in Law was not adjudg- 
ed, which was thus, Whether Sir Fohz had purſued the Power of Revocation, for that 
was to revoke, alter, or otherwiſe limit the Uſes, Ec. and by the Feoffment he did nei- 
ther; for that was made to the {ame Perſons, and to the ſame Uſes; ſo if no Alteration 
vas made of the Uſes, then the Matter would reſt upon the firſt Deed, which was made 
= by Way of Covenant to ſtand ſeiſed, and by ſuch Deed, a Power to make Leaſes or a 
W Jointure, or Thing future, cannot be reſerved; for that muſt be done by an Eſtate execu- 
ted, either by Feoffment, Fine, or Recovery, which a Covenant to ſtand ſeiſed is not; 
and if ſo, then Sir Thomas had no Power to make a Jointure; to which it was anſwered, 
chat the Feoffment had made an Alteration of the Uſes, other than they were by the Cove- 
aan to fand ſeiſed; for in the one they were limited by an Eſtate executed, and in the 
other not ; ſo that though the Uſes are the ſame, yet they are not limited in the ſame, 
but in a different Manner, and the Power which is defective in the Covenant to ftand ſeiſed, 
is made good by the Feoffment. Moor 368. Perrott's Caſe. = | 
7. Tenant in Tail of ſeveral Lands, ſuffered a Recovery, which was to the Uſe of 
bis laſt Will; afterwards by a Writing under his Hand and Seal, he declared, that the 
Recoverers and their Heirs ſhould ſtand ſeiſed of the Lands to the Uſe of himfelf, 
and the Heirs Males of his Body, Remainder to the Uſe of his Daughter, and the Heirs 
Males of her Body, Remainder to his own right Heirs; afterwards he and the Recover- 
ors made a Feoffment to other Perſons, aud to new Uſes, two of the Feoffees having Notice 
of the former Uſes; the Court was divided ih Opinion in this Caſe, for two Judges 
held, that the Uſes declared by the firſt Deed, were not revoked by this Feoffment ; becaule 
aving declared his Will and Intention in Writing, and thereby given an Intereſt to the 
Farties, in whoſe Favour he declared, he cannot revoke the ſame as he might have done, 
if ſuch Declaration had been made by a Vill, becauſe that is always revocable in its Na- 
ture; but two other Judges held, that by the Limitation of the Uſes ro his 1af Meili, it 
ſhould not be intended only his Jaſt Teſtament, but any other voluntary Diſpoſition 80 his 
| 2 2 Zſtate; 
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Eſtate; and this may properly be called his Will, and as ſuch, is always ſubject to 
change. Hob. 349. Earl of Ormond's Cale. = 

8. By the Statute 27 Eliz. cap. 4. tis enacted, that where 4 Man makes a Conveyance 
of his Lands, with à Power of Revocation in the ſame Deed, and afterwards ſells the (qa 
Land for a valuable Conſideration ; the firſt Conveyance not being revoked according to the 
Power, &c. that in ſuch Caſe the Laar Conveyance ſhall be void. In Ejectment, upon not 
Guilty pleaded, the Caſe upon a ſpecial Verdict was, that Thomas Bullock, being ſeiſed in 
Fee- tail, ſuffered a Common Recovery to the Uſe of himſelf for Life, Remainder to the 
Cogniſee for ten Years, Remainder to the Heirs Males of the Body of the ſaid Tj, 
Bullock, Remainder over, with a Power of Revocation, at any Time during his Life, 
and afterwards by Bargain and Sale enrolled, he conveyed the Lands to one Standen for 
four Thouſand Pounds, and levied a Fine, and ſuffered another Recovery to the Uſe of 
the Purchaſer and his Heirs; but after the firſt Recovery, and before the Purchaſe of 
Standen, the ſaid Tho. Bullock made a Leaſe of Part of the Lands for three Lives, which 
were ſtill in Being, and afterwards levied a Fine to corroborate that Term ; the Que. 
ſtion was, whether the Power of Revocation was ſuſpended by the Leaſe as to tha 
Part, or extinguiſhed as to the Whole by the Fine; for if ſo, then Tho. Bullock had no 


Power of Revocation, when he ſold the Lands to Handen; and if he had no Power of ; 


Revocation, then the firſt Conveyance is not made void by the Statute ; but the. Entail 
made thereby, ſtands good againſt the Purchaſer; adjudged, that where a Man has an 


entire Power of Revocation, and he ſuſpends or extinguiſhes it as to Part, he may re.. 


voke as to the Reſidue, if the Conveyance was by Way of Uſe, but not where a Con- 
dition is annexed to the Land; and that by this Leaſe made by Bullock determinable upon | # 
three Lives, and the Fine to ſtrengthen that Leaſe, his Power of Revocation was ſuf. Þ 
pended during that Term, but not extinguiſhed by the Fine, but that he had ſtill a Power 
of Revocation, as to the Reverſion expectant, upon the Determination of the Leaſe. 
Moor 615. Bullock verſus J Horn. 

9. Covenant to ſtand ſeiſe to the Uſe of himſelf for Life, Remainder to A. B. for 
Life, Remainder over in Tal, Reverſion in Fee to the Covenantor, with a Power of Re. 
vocation, Ec. afterwards he made a Leaſe of his Land to V. R. and then revoked al 
the Uſes; adjudged, that where a Conveyance is made with a Power to make Leaſes, and 
in the ſame Conveyance there is a Power of Revocation, there if he made a Leaf, 
he may revoke for the Reſidue ; but in the principal Caſe, the Covenantor had no Power 
to make Leaſes; therefore the Court was divived, whether by making the Leaſe he had 
ſuſpended his Power to revoke. Moor 788. 7elland verſus Fichis. | 

10. Feoffment to the Uſe of himſelf for Life, Remainder to his firſt Son in Tail, with 
diverſe Remainders over, Proviſo, that if he delivered, or tendered a Gold Ring to the 
Feoffees, or any of them, or their Heirs, during his Life, declaring his Intention to 
make the Feoffment void, that then it ſhould be void; he was afterwards attainted of 
Treaſon, and the Queen granted a Commiſſion to Sir John Forteſcue, to make the 'Ten- 
der of a Gold Ring, which he did accordingly; now by the Statute 28 Elix. all the 
Lands and Tenements of the Feoffor were given to the Queen ; and the chief Queſtion in 
Ejectment was, whether this Proviſo of Revocation was given to the Queen by this Statute; 
and adjudged that it was not, becauſe it was to be void upon the Tender of a Ring, Je 
declaring his Intention to make it void, which Declaration cannot be made by * Attorney; 
tis true, if it had been to be void upon the Tender of a Ring, the Condition had been 
forfeited ; but the other Circumſtance being added, (v7z.) he declaring his Intention to male 
it void, quite alters the Caſe; adjudged, that nothing is forfeited but during his Life. 
Palm. 420. Hardwin verſus Warner. | 

11. The Father levied a Fine of Lands, Ec. to the Uſe of himſelf for Life, Remain- 
der in Tail to /. L. his Son, Proviſo, that it ſhall be lawful for him to revoke, if his Si 
marries againſt his Conſent. 

Afterwards the Father by another Deed made between him and the Grandmother of 
the ſaid V. L. the Son, in which Deed he recited the former Deed and the ſaid Provilo, 
coyenanted, c. that he would not revoke the Uſes in the firſt Indenture, without the 
Licenſe and Conſent of the Lord Keeper Coventry; and that any Revocation without 
ſuch Conſent ſhall be void ; adjudged, that this Power of Revocation, which was abſolute 
by the firſt Deed, is reſtained by the ſecond Deed, and that he could not revoke without 
the Conſent of the Lord Keeper. V. Jones 411. Leigh verſus Winton. 

12. Error to reverſe a Judgment in Ejectment, wherein the Caſe upon a ſpecial Ver- 
dict was thus, . Simon Maine was poſſeſſed of two Parts of a Rectory for eighty Tears 
and Anmo 1643, made an Aſſignment thereof to B. and C. in Truſt for himſelf for Lift, 
&c. Proviſo if he ſhall leave a Child at his Death, then to ſuch Uſe and 'Truſt as be 
bis laſt Will ſhall appoint, &c. provided alſo, that if he be willing at any Time to make 
the Aſſignment void, or to create any new 'Truſt, or to diſpoſe the Eſtate, and ſhall de- 


clare ſuch his Purpoſe 2 Writing under his Hand and Seal, in the Preſence of two W ko 
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ſes, that then the old Truſts ſhall be void; they find that in the Year 1644, he had Iſſue 
a Son, and that in the Year 1648, he was attainted of Treaſon; they find the Statute 
12 Car. 2. cap. 30. by which all Lands, Leaſes for Years, which he, or any in Truſt for 
him, had on the 25 March 1646, ſhall be forfeited ; they find that he died Aro 1661, 
and that the King granted this Eſtate to the Plaintiff; the Queſtion was, whether any 
Thing was forfeited, longer than for the Life of Simon Main; it was inſiſted for the 
Plaintiff that it was, becauſe he had a Power to alter or revoke the Truſts, and to create 
new Truſts, which makes an implied Truſt in himſelf of the whole 'Term ; but adjudged 
that cannot be, becauſe after his Deceaſe, the Truſt is expreſly limited to others ; *tis 
true, he had a Power of diſpoſing, but that was to be executed under ſuch Circumſtances, 
which are inſeparably annexed to his Perſon ; for by the firſt Proviſo *tis by his Will, 
and by the ſecond Proviſo, tis by Writing under his Hand and Seal, and ſo not like 
Englefield's Caſe, where the Power of Revocation was to be executed by the Tender of a 


Ring, which might be done by any Body, as well as the Party himſelf. x Vent. 128. 
Smith verſus Wheeler. ES 


(C) 


Where a Will might be revoked by Tozd, without Mriting, befo2e the 
= ON Statute, 29 Car. 2. 


I. HE Teſtator made his Will, and afterwards declared, that bis Vill which he exe- 

T cuted at ſuch a Place ſhould not ſtand; adjudged, that theſe were not Words de 
preſentt, yet they ſhall not be taken de futuro, becauſe they refer to a preſent Act; for 
Hall not ſtand takes Effect preſently, and therefore *tis a good Revocation. Cro. Eliz. 
306. Burton verſus Gomell. See (D) 3. contra. | LT 

2. The Teſtator ſigned his Will, but before he publiſhed it, he ſaid he world alter, or add 
ſomething to it; adjudged, if he ſhould die before any Alteration made, this is a Revoca- 
tion, and *tis not his Will ; but if he die after the Publication, and before any Alteration, 
then 'tis his Will. Moor 174. Sir William Rider's Caſe. Dyer 310. Brook verſus Ward. 
S. P. 1 

3. Deviſe of Lands to V. R. in Fee, and afterwards the Teſtator ſaid, that T. B. ſhould 
De bis Heir, or that T. B. ſhall have all which I have; adjudged, if he ſpake theſe Words 
a animo teſtandi, and that T. B. was his Heir at Law, this is a good Revocation of the Will; 
but if he was not his Heir, tis otherwiſe. Sid. 13. Ford's Caſe. 


1 
What was not a Revocation of a Mill by Mod, without Writing, be- 
koze the Statute 29 Car. 2. : 


1. 9 S E of Lands to JF. R. and his Heirs ; afterwards the Teſtator made a Feoff- Godb. 
ment of the ſame Lands, &c. with a Letter of Attorney to make Livery and 133. S. C. 

Seiſin; but before he executed the Feoffment, he asked whether it would hurt his Will, Goulds. 

and was anſwered that it would not; then he replied, if it will not hurt my Mill, I will 85 5 7 

in. ſeal it; which was done accordingly, and Livery and Seiſin made on Part of the Lands, 8. C. 

but not on the Lands deviſed ; adjudged, that the Words ſpoken at the Time of execu- 
1 By Feoffment, were not a Revocation of the Will. Owen 16. Gibſon verſus 
atleſſe. — 

2. The Teſtator deviſed his Lands to Anne Hide and her Heirs; and afterwards lying 
on his Death-Bed, and taking Notice that ſhe did not viſit him, ſaid That Anne Hide 
ſhould not have any Part of his Lands or Goods; adjudged this was not a Revocation, for it 
= was only a Diſcourſe without any Reference to his Will, whereas a Revocation ought to 
5 be expreſs, in Words relating to the Will; as for Inſtance, I do revoke my Mili, or that 
Anne Hide ſhall not have the Land which I have given to her by my Mill, or the Like. 2 Cro: 
II. Simpſon verſus Kircher. Cro. Eliz. 121. Coward verſus Marſhall. S. P. | 
| 3. The Teſtator made his Will, and afterwards ſaid, I have made my Will, but that 
ſhall not and; adjudged no Revocation, becauſe the Words amount only to what he in- 
tended to do, and not to an abſolute Revocation at the Time when they were ſpoken, 


Pale about twenty-four Years after Burton's Caſe. 2 Cro. 497. Cranvell verſus 
naers. 
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4. So where the Teſtator made his Will, and gave ſeveral Legacies to his Brothers 
and about fix Years afterwards being ſick and near Neath, was asked to give ſome Lega. 
cies to other Relations; he anſwered, that he would not give or leave them any Thing 
Theſe Words were written in a Codicil, and proved with the Will; adjudged, that it wa, 
not a Revocation of the Will, as to the Legacies given to his Brothers, becauſe that waz 
made when he was in Health; and an Anſwer to a doubtful Queſtion, which did not re. 
late either to the Legacies, or to the Will it ſelf, ſhall not be a Revocation of a Wil 
adviſedly made; for where ſuch a Will is revoked, it muſt be by plain and expreſs 
Words. Cro. Car. 51. Eyre verſus Eyre. ; 


(E) 


What ſha!l be a Revocation by Deed, oꝛ other Act befoze the Statyte 
29. Car. 2. &ND Where i ſhall be tried. 


1. HE Teſtator made his Will, and ſometime aftef wards, and about ſix Days before 
he died, he made a Feoffment of the Lands in the Will, to the Uſe of himſelf 
for Life, Remainder to . R. (who was his natural Son) and to die Heirs of his Body, 
Remainder to his own right Heirs, and died; adjudged this was a Revocation of his Will, 
becauſe a Will, as ſuch, cannot take Effect, till after the Death of the Teſtator. Tin, 
6 Ed. 6. Dyer 74. Lord Bourchier's Cafe. | | 
2, 'The Teſtator being poſſeſſed of a Leaſe for Years in certain Lands, deviſed the 
fame to V. R. and afterwards he ſurrendered the Leaſe to him in Reverſion, and took a 
new Leaſe, and died; and in Ejectment brought, it was adjudged that V. R. the Devi- 
ſee ſhould not have the new Leaſe, becauſe the Surrender of the old Leaſe, was a Revo- 
cation of the Will as to the Leaſe. Trin. 30 Elix. Gouldsb. 93. Aſhley verſus Lavers. 
3. Sir Fohn Feffries, who was Chief Baron, was ſeiſed in Fee of the Manor of Mares- 


field in Suſſex, and of the Reverſion of certain Lands called Grovelands, and deviſed both 


the Manor and Grovelands to one Fefferies; afterwards upon his Marriage with Mary, the 
Daughter of one 'Goring, he cov:nanted with her Father to make a Feoffment of the Pre- 
miſſes, to the Uſe of himſelf and his Wife for Life, Remainder over, Cc. which was ac⸗ 
cordingly done, and executed by Livery and Sciſin on the Manor-Lands, but not on Grove- 
lands; adjudged, that this Feoffment, without Attornment of the Tenant of Grovelands, is 
a Revocation of the Will, as well to thoſe Lands, as to the Manor ; bur if it reſted only 
on the Covenant to make a Feoffment, it had not been a Revocation of the Will. Moor 429. 
Moumtague verſus Fefferies. Publication. (A) 4. S. C. Moor 189. Huſſey's Caſe. S. P. Uſes, 
(I) J. SC | = 

15 The Teſtator deviſed his Lands to V. R. and his Heirs; and afterwards he made a 
Leaſe of the ſame Lands to the {ame Perſon, which Leaſe was to commence after the Death 
of the Teſtator ; adjudged this was a Revocation of his Will, becauſe both theſe 
Eſtates could not ſubſiſt in the ſame Perſon. 2 Cro. 49. Coke verſus Bullock. See Poſtea, 
$31, 
0 ; Covenant to levy a Fine to the Uſe of ſuch Perſon as the Covenantor ſhould name 
in his Will; afterwards he deviſed the Lands to a certain Perſon, and then Jevied a Fit 
of the ſame Lands; adjudged this was a Revocation of the Will, though the Fine wa 
levied in Purſuance of the Covenant for that Purpoſe ; becauſe the Land could not pals 
by Relation, from the Time that the Teſtator entered into the Covenant, but from the 
Time of the Fine levied, for both that and the Covenant made but one Conveyance. 
1 Roll. Abr. 614. Lutwich verſus Mitton. 3 

6. It hath been a Queſtion, in what Court a Revocation ſhall be tried; for where an 
Adminiſtrator ſued for a Legacy in the Eccleſiaſtical Court, the Defendant pleaded, that 
the Teſtator did revoke his Will; and it was inſiſted for the Plaintiff, that this Matter 


ought to be tried in that Court, becauſe the Will being the Principal, and they having 


Raym. 
240. S. C. 


# 


a proper Juriſdiction in all Caſes concerning Wills, muſt likewiſe have Cogniſance of 
ſuch Things which depend thereon, and a Revocation is dependant on a Will ; but ad- 
judged, that it was a mere temporal Act, and was ſo far from depending on a Will, 
that it deſtroys it. Telv. 92. Brown verſus Wentworth. ; 

7. Tenant in Common deviſed his Lands which he had in Common to V R. and be- 
fore he died, he made Partition; adjudged this was a Revocation of his Will. Sid. 91. 
Leſtrange verſus Temple. 8 
8. The Teſtator ſettled his Lands by Deed executed by him, but with a Power of Re- 
vocation by any Writing in expreſs Words, declaring bis Intention to revoke it, and by this 
Deed of Settlement he gave his Lands to one, and afterwards by his Will he deviſed 


the ſame Lands to another and his Heirs; it was objected, that this Will did not ren 
2 the 
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Revocation. 


as Deed, becauſe it was an implicite Revocation, when by the Power reſerved it ought 
to be in expreſs Words declaring his Intention to revoke it; but adjudged, when two Acts 


cannot ſubſift together, as in this Caſe they could not ; for by the Deed the Lands were 


ven to Robert, and by the Will they were deviſed to William Dormer, there the laſt 
40 muſt be a Revocation of the firſt ; and therefore this Power is well executed. Raym. 
295. Guy verſus Dormer. See Poſtea Litera (G) pl. 5. 31333 | 

9. The Teſtator deviſed his Lands to a certain Perſon and his Heirs, and afterwards 
mortgaged the ſame Lands to another for a Term of Tears, and died ; the Queſtion in 
the Court of Chancery was, who ſhould redeem, either the Deviſee or Heir at Law ; it 
was inſiſted for the Heir, that the Mortgage was a Revocation of the Will; but the bet- 
ter Opinion was, that 'tis a Revocation pro tanto, but Not pro Foto ; and that by the De- 
viſe the Reverſion in Fee paſſed upon the Determination of the Term in Mortgage, and 
by Conſequence the Equity of Redemption was in the Deviſee. x Ch. Rep. 193. Barber 
verſus Took. 


what, was not a Revocation of a Will by Deed, oz other At bekoꝛt 
the Statute 29 Car. 2. 


I. H E Husband deviſed his Lands to his Wife for Life, Remainder in Tail t6 his ro. Cas. 
eldeſt Son, Remainder to his own right Heirs; afterwards he made a Leaſe of 13. cited. 


the ſame Lands to his youngeft Son for thirty Tears, to commence after the Death of the Teſta- 
tor; adjudged, that though the Term for thirty Years was to commence at the ſame Time 
that the Deviſe of the Inheritance was to take Effect, (i. e.) upon the Death of the 
Teſtator; yet it was not a Revocation of the Will as to the Inheritance, but only as to 
the Term of thirty Vears, for they may both ſubſiſt in different Perſons; but if this Term 


had been to commence immediately, it had been very clear that the Will had not been 


revoked as to any Thing, becauſe it might have been determined in the Life-time of the 
Teſtator. 2 Cro. 690. Hodgkins verſus Whood. Cro. Car. 23. S. C. See Antea (E) I4. 

2. In the Year 1644, Sir Henry Killigrew made a Will in Writing, by which he de- 
viſed his Lands as therein mentioned; and upon a Trial in Ejectment the Jury found 
ſpecially, that in the next Year he made another Will in Writing, but that be did not de- 
viſe any Lands by this laſt Will; upon arguing this ſpecial Verdict, it was objected that 
this was a void Finding, becauſe it was in the Negative and ſuperfluous, and that the 
Court muſt intend that the 'Teſtator deviſed his Lands by this laſt Will, becauſe it was in 
Writing ; and if fo, then tis a Revocation of the firſt Will; but adjudged, that it was 
not a Revocation, for that muſt be taken according to the ſubje& Matter, (i. e.) where 


the laſt Will cannot ſtand with the firſt; for the Teſtator muſt have Auimum Revocandi, 
as well as Animum Teſtandi, to make an effectual Revocation, as well as an effectual Will; 


beſides, fince he may have ſeveral Lands in ſeveral Counties, he may by one Will deviſe his 


Caſes 
Adj. 147. 
2 Salk, 
592» 


Lands in one County, and by another Will deviſe his Lands in another County, and by 


this laſt Will confirm the firſt ; therefore where the Matter ſtands indifferent, the Court 


will not ſuppoſe a Revocation of a Will in Writing ſolemnly made, and appearing now 
in Court to be ſo, by a ſubſequent Will which doth not appear at all. Hardres 374. 
Seymour verſus Noſworthy. 3 Mod. 203. S. C. By the Name of Hitchins verſus Baſt. 


3. The Teſtator being ſeiſed in Fee, deviſed his Lands to William Dutton in Tail, and 


afterwards by a ſubſequent Will he deviſed the ſame Lands to Elizabeth his eldeſt Daugh- 
ter for Life, Reinainder to her firſt, ſecond, and ſo to her ſeventh Son in Tail Male, and 
a Rent-Charge of 10001. per Annum to the ſaid William Dutton for his Life; both theſe 
Wills were duly publiſhed ; but the Teſtator about three Weeks before his Death, de- 
clared, that his firſt Will ſhould be his Will ; adjudged, that the Republication of his 
firſt Will, was a Revocation of the ſecond Will. 2 Sid. 2 Colt verſus Dutton. 


(G) 
What chall be a Revocation of a ail; rice the Statute 29 Car. 2. 
t. NV the Statute 29 Car. 2. tis enacted, That a Deviſe in Writing ſhall not be revo- 
cable, otherwiſe than by ſome other Will or Writing, declarins the ſame; or burning; 
tearing, or cancelling it by the Teftator, or in his Preſence, and by his Direction; but all De- 


Fu ſhall remain good till altered or revoked by ſome other Mill or Writing of the Devi- 


r, ſigned in the Preſence of three Witneſſes; declaring the ſarte. 29 Car: 2: cap. 6. i 
| 2. The 
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2. The Queſtions which have been made ſince this Statute, what ſhall be a Revocation 


of a Will, and what nor, are as follows, (viz.) the Teſtator made two Wills, one before 


the Statute, and another after, by which laſt he revoked all former Wills ; and this way 
atteſted by three Witneſſes in his Preſence, but it was not ſigned by the Teſtator in their Pre. 


fence, which is a Circumſtance required by this Statute to make a good Will ; then the 


Clauſe relating to a Revocation, is, That no Deviſe of Lands fhall be revoked, &c. by 


fhall remain good till altered or revoked, and ſome other Will or Writing of the Devi ſor fone 


in the Preſence of three Witneſſes, declaring the ſame : Now if this ſhould be conſtrued a; 
one entire Sentence, and not in the Disjunctive, then the Will or Writing to revoke a for. 
mer Will muſt be ſigned by the Teſtator, zn the Preſence of three Witneſſes, which was 
not done by him in this Caſe, and therefore it was no Revocation of the firſt Will, and 
of that Opinion was one ſingle Judge; but the other were of a contrary Opinion, (viz.) 


that this Sentence ſhall be taken in the Disjunctive, (viz.) the firſt Will ſhall remain 


good till altered or revoked by ſome other Will or Writing, (i. e.) the firſt Will ſhall re. 
main good till altered or revoked by another Will ſigned in the Preſence of three Witneſſes, 


but that Solemnity is not requiſite to any other Writing, by which the firſt Will is revoked; | * 
therefore though this was a void Will, becauſe not ſigned by the Teſtator in the Preſence of | 


three Witneſſes, yet it was a good Miriting, declaring the Revocation of his firſt Will; and 
this differs from the Caſe of Eccleſton and Speke. Poſtea pl. 4. for though in that Caſe the ſe. 


cond Will was void as well as in this Caſe, (viz.) the one becauſe the Witneſſes did noi N I 
ſubſcribe their Names in the Preſence of the Teſtator; and in this Caſe, becauſe the Teſfatoa | © 


did not ſubſcribe his Name in their Preſence, and therefore in Propriety of Speech can 
be called Wills but Writings ; yet they differ in this, for in Speke's Caſe the Teſtatrix did 
declare her Intention to make the firſt Will void; but in this Caſe the Teſtator did ex- 
preſly revoke all former Wills by him made, and therefore this ſhall be a good Writing 
declaring the ſame. 3 Mod. 218. Hoile verſus Clerke. 5 

3. In Ejectment at the Exchequer, the Caſe was, Temple and two more were 'Tenants 
in Common, in Fee of the Manor of Burton, and being ſo ſeiſed, Temple deviſes his 


third Part to J. P. and afterwards Partition was made between theſe three Tenants in 


Common, both by Indenture and Fine ; and the Queſtion was, whether the Will was re- 


voked by this Partition; and adjudged, that it was not. Raym. 240. Riſley verſus Dame 


Baltinglaſſe. | 0 

4. The Teſtator made a Will, which was duly executed by him in every Circumſtance 

purſuant to the Statute; and afterwards intending to revoke ſome Part of it, he directed 
theſe Words ſhould be written ander the ſame Will, (viz.) We whoſe Names are ſubſcribe 
do teſti ſy that Edward King did on the Day of the Date hereof publiſh and declare, that the 
ſeveral Clauſes and Deviſes in his Will in Writing relating to his Daughter Diana ſhould be 
void. The Sentence was written accordingly, and the Witneſſes ſubſcribed their Name 
to it in the ſame Will and Paper ; but the Teſtator did not ſubſcribe his Name to this 
Clauſe; yet at firſt this was held a good Revocation, becauſe his Intent appeared very 
plain, that ſo much of his Will ſhould be revoked, and the Subſcribing his Name to the 
Will it ſelf, ſhall ſerve for all that is written on that Paper; for tis not material whether 
*tis ſigned at the Top or Bottom, becauſe Signing is required by the Statute, but not S 
ſcribing ; therefore, if tis ſigned by the Teſtator in any Place, tis ſufficient ; but after- 
wards it was adjudged, that the Revocation as well as the Will, muſt be ſigned by the 
Teſtator. 3 Lev. 86. Hilton verſus King. | 

5. The 'Teſtator having made a Settlement of his Lands, with a Power of Revocation 
by any Writing under his Hand and Seal, publiſhed in the Preſence of three Witneſſes, did 
afterwards make his Will, reciting this Power, and declaring that he revoked the Settle- 
ment, but there were but two Witneſſes to the Will; upon a Bill in Equity my Lori 
Chancellor decreed this to be a good Execution of his Power, and that it was very juſt to 
relieve in this Circumſtance, eſpecially ſince the Teſtator who was the Owner of the 
Eſtate had fully declared his Intention to revoke the Settlement; for where a Power i 
reſerved for a Man to diſpoſe his own Eſtate, it ſhall always have a favourable Con- 
ſtruction; but it ſhall be taken very ſtrictly where *tis to charge the Eſtate of a third Perſon 
2 Vent. 350. Sayle verſus Freeland. See Antea (E) pl. 8. 

6. Tenant in Tail made his Will in Writing, which was duly executed in all Circum- 
ſtances purſuant to the Statute ; afterwards he made a Bargain and Sale of the ſame 
Lands contained in the Will; and this was only to make a Tenant to the Præcipe, in or- 
der to ſuffer a Common Recovery, which was done accordingly, and he declared the Uſes 
thereof to himſelf and his Heirs for ever; adjudged, this was a Revocation of his Will 
becauſe by this Conveyance the Eſtate was wholly altered fince he made his Will. 3 Lev. 
108. Diſter verſus Diſter. 

7. The Teſtatrix made a Will in Writing according to the Statute, by which ſhe de- 
viſed her Lands to one Petit, and afterwards by another Will ſhe deviſed the ſame Land 
to the ſame Perſon, and died; but this ſecond Will was defective in that Circumſtance 
of the Witneſſes, ſubſcribing their Names in the Preſence of the Teſtatrix, which they * 
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not do: Now though this Will was void for that Reaſon, yet it was inſiſted that it was 
a good Writing to revoke the firſt Will; but adjudged, that it was not a good 
Writing within the Meaning of the Statute to revoke the firſt Will, becauſe that 
muſt be a Writing operating as a Will, or a Mriting by which the Teſtator declares his 
Intention to revoke the firſt Will, which did not appear in this Caſe. 3 Mod. 259. Eccleſton 
verſus Spike. Shore 89. F. C. See pl. 2. | ; | 

8. Three Perſons being j0:7tly intereſted in a Truſt of a Term for Years, one of them 
mortgaged his third Part; and the Queſtion was, whether the Fointenancy was ſevered : 
It was admitted to be a ſettled Rule in Chancery, that where a Teſtator deviſes his Land 
in Fee to one, and afterwards mortgages it in Fee to another ; this is not a total Revoca- 
tion of his Will, but that the Deviſee ſhall have the Equity of Redemption ; but the 
Lord Chancellor 'Cowper held, that a Mortgage made by one Jointenant of his Part, 
ſevered the Jointenency ; that it was not like the Caſe of the Mortgage of Lands after 
the Will made, becauſe it might be for the Benefit of the Mortgagor that his Will ſhould 
not be revoked ; but it cannot be for the Benefit of a Jointenant that the Jointenancy 
ſhould be ſever'd by his Mortgage, but the contrary ; becauſe if he happen to die firſt, 
his Eſtate goes from his Repreſentatives to the Survivors. 1 Salk, 158. Yorke verſus 
Stone. 7 | 

9. The Teſtator being unmarried, deviſed all his perſonal Eſtate to J. P. afterwerds he 
married and had ſeveral Children, and died without making any other Will; it was ruled 
by the Commiſſioners of Delegates, that there being ſuch an Alteration of his Eſtate and 
"# Circumſtances, ſo widely different from the Time of his making the Will to his Death, 
there was Room to preſume a Revocation ; and that he did not continue of the ſame 
Mind when he died. 2 Salk. 592. Lygg verſus Lugg. 
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1. Empeſt and two more were convicted for a Riot, upon View of two Tunices of 
Peace and the Sheriff of the County, contra formam Statuti 13 H. 4. cap. J. 
and they were fined by the two Juſtices ; and upon a Writ of Error brought, 
the Error aſſigned was, that the Sheriff did not join with the Juſtices in 
ſetting the Fine, when the Stature expreſly requires that the Sheriff ſhall be joined with 
EZ them in the whole Proceedings; the Judgment was reverſed. Raym. 386. The King ver- 

) ſus Tempeſt & al. | | | 

22. Adjudged, that where Rioters are convicted upon View of two Juſtices, the She- 
riff muſt be Party to the Inquiſition by the Statute 13 H. 4. but if they diſperſe them- 
ſelves before Conviction, the Sheriff need not be Party ; for in ſuch Caſe the two Juſtices 
may make Inquiſition without him, and this is pro Domino Rege; but if the Juſtices make 
no Inquiſition within a Month after the Riot, they are puniſhable ; but the Lapſe of a 
Month doth not determine their Authority to make Inquiſition afterwards, but only ſub- 
pa them to a Penalty for not inquiring before. 2 Salk. 592. The King verſus 

Ngram. 

3. Indictment againſt the Defendants, for that they riotoſe & routoſe & illicite ſe aſſem- 
blaverunt, & fic aſſemblati inſultum fecerunt, &c. upon not guity pleaded two were found 
2ity, and the reſt acquitted ; it was moved in Arreſt of Judgment, that two cannot 
make a Riot, and therefore cannot be guilty of a Riot, and by Conſequence all are ac- 
quitted by this Verdict; *tis true, there is a Battery likewiſe laid in this Indictment, but 
tis not laid as a diſtin Offence, for theſe Adverbs riotoſe and routoſe go thro* the Whole, 
and make it Part of the Riot; ſo that if the Defendants are diſcharged of the Riot, 
they are diſcharged likewiſe of the Battery, and ſo it was adjudged. 2 Salk. 593. The 
King verſus Heaps. 

4. Information againſt the Defendants, for that they with Force and Arms clamoribus 
& vociferationibus illicite, riotoſe & routoſe did hinder the Bailiff and Burgeſſes of Bewd!cy, 
who were aſſembled on ſuch a Day and Place, to chooſe a Bailiff for the ſaid Borough, 
Ec. to proceed to the Election; the Defendants were found guilty, but the Judgment 
was arreſted; firſt, becauſe a Riot is a compound Offence, for there muſt be an unlawful 
Aſſembly of more than two Perſons, but there muſt be an unlawful Act done: Now in 


this Indictment, *tis not ſet forth that the Defendants were unlawfully aſſembled; beſides, 
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Riot. 


this Indictment did not ſet forth any Right in the Bailiff and Burgeſſes to meet together 


to chooſe a Bailiff, ſo that they might be aſſembled to do an unlawful Act themſelves, 


and then tis no unlawful Act in the Defendants to diſturb them: There was another In. 


formation againſt the ſame Defendants, for that they being aſſembled rictoſe, routoſe & il. 


licite, to diſturb the Peace, did with Force and Arms offi#m cujnſdam Domus vocat“ the 
Guildhall Burgi de Bewdlecy, being ſhut, Ec. throw off from the Hinges ; the Defen. 
fendants were found guilty ; but this Judgment was likewiſe arreſted, becauſe it did not 
appear whoſe Houſe it was ; for it might be the Defendant's Houle, and then it was ng 
unlawful Act, and a Riot muſt ariſe from an unlawful Act done. 2 Salk. 594. The King 
verſus Soley. See Dyer 68. 7. 28. Cro. Car. 200. | 

5. Adjudged, upon an Indictment againſt four for a Riot, that where three or more 
are aſſembled lawfully without any ill Intent, and an Aﬀray happens amongſt them, none 
are guilty but thoſe who are actually concerned it it; but if they were unlawfully aſſembled, 
then the Act of one may be imputed to all; that if three or more are lawfully afſem. 
bled, and afterwards quarrelling, one of the Company is beaten by the reſt, this is no 
Riot ; but if they beat a Stranger, then in that very Moment the Quarrel began, they 
are an unlawful Aſſembly; and if ſuch Stranger is beaten by one of the Company, the 
Concurrence of the reſt is an Evidence of their evil Intention, ſo that 'tis a Riot in them 
all. 2 Salk. 595. The King verſus Ellis. | 

6. Inquiſition taken before two Juſtices for a Riot, upon the Statute 13 H. 4. cap. . 
the Caption was thus, (vs.) An Inquiſition taken for the Queen, in the County of . 
upon the Oath of, Oc. twelve honeſt and lawful Men, Sc. who then and there impanel- 
led and ſworn & triat', &c. to enquire of Riots contra formam Statut' generally, and did 
not mention any Thing concerning that Statute ; whereas the Proceedings of the Juſtice; 
muſt be purſuant to it; tis true, the Juſtices have Power by this Statute to enquire of 
all Riots; but they may find according to the Statute 8 H. 6. cap. 9. and award Reftity- 
tion; for a ſubſequent Statute which inflicts a greater Puniſhment, doth not take away 
the Power given by a precedent Statute : The Inquiſition may be taken any where elle, as well 


as on the Place ; but if the Juſtices are informed that the Riot continues, they muſt go to 


the Place and record the Conviction upon their View, under the Penalty of 100 J. but if 
it doth not continue, they may enquire at any 'Time within a Month, or after the Month, 
if they have iſſued out a Precept within the Month to inquire, Sc. Mod. Caſes 140. 
The Queen verſus Pugh. | 

7. Several were indicted for a Riot ; it was moved that the Proſecutor might name two 
or three, and try it againſt them, and that the reſt might enter into a Rule to plead guil- 
ty, if they were found guilty ; and a Rule was made accordingly, this being to prevent 
the Charge of putting them all to plead. Mod. Caſes 212. The Queen verſus Middle- 


more. | 
8. Information againſt the Defendants, for that they with others did riotouſly afſemble 


to divert a Watercourſe, and that they ſet up a Bank in ſuch a Place, by which the Wa- 


ter was diverted from running to an antient Mill in ſo plentiful a Manner as formerly; 
upon not guilty pleaded the Jury found quoad Setting up the Bank, that the Defendants 
were guilty, but quoad the Riot not guilty ; & per Curiam, by this Verdict the Defen- 
dants are acquitted of the Charge in the Information, which was the Riot ; for an Action 
on the Caſe would lie for erecting the Bank. 3 Mod. 72. The King verſus Colſon. 


Sacrament. 
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Salt. 


By the Sheriff good, and not good. (A) and Legacies; and one refuſeth, or di- 


Sale where the Property is altered. (B) eth before Sale. (D) ED 
Deviſe to an Executor to ſell. (C) Where Lands are deviſed to be fold, and 
Where Lands are to be ſold by two or | no Perſon is appointed by the Will to 
more Executors for Payment of Debts | fell. (E) 


(A) 
Sale by the Sheriff good, and not good, 
. HERE the Sheriff hath Proceſs out of the Exchequer, to levy Iſſues 


upon the Lands of B. G. he cannot take and ſell the Goods of a Stran- 

ger levant and couchant on the Lands, but he may deſtrain them. Golds. 

I O. ; | 5 x 5 

2. He cannot ſell a Term for Years upon an Elegit, without an Inquiſition, becauſe the 

Writ commands him to appraiſe the Goods and Chattels, and to extend the Lands by the 
Inquiſition of twelve per rationabilem extentam. Golds. 172. Palmer verſus Humfries. 


3. Goods were taken by Fi. fa. and before Sale, the Record was removed by Writ of 


Error into the Exchequer-chamber, and a Sperſedeas awarded, and the Sheriff returned 
on the Fi. fa. that he had ſeiſed the Goods, and that they remained in his Hands for 
want of Buyers; he likewiſe returned that a Superſedeas was awarded; thereupon the 
Owner of the Goods moved to have Reſtitution ; but adjudged, that though the Record 


was removed, and a Superſedeas awarded, yet ſince it did not come to the Sheriff before 


he began to make Execution of the Goods, a venditioni exponas ſhall be awarded to per- 


fect it; and if tis awarded upon the Return of the F. fa. filed in the Office, *tis good. 


Cro. Eliz. 597. Charter verſus Potter. 

4. Husband and Wife poſſeſſed of a Term for Years in Right of the Wife, as Execu- 
trix to her firſt Husband ; the Husband granted the Term to B. E. for the Uſe of him- 
{elf and his Wife for Life, and afterwards to the ſaid B. G. afterwards the Husband being 
ſued for a Debt, there was Judgment againſt him, and upon a Fi. fa. the Sheriff ſold the 


Term; | adjudged, that the Leaſe made by the Husband, was not within the Statu te to 


defraud Creditors, for it was extendable for his Debts, and that the Sale in this Caſe 
was void. Cro. Eliz. 291. Ridler verſus Painter. 

5. Goods were ſeiſed by a Fi. fa. and a new Sheriff made, and afterwards the old She- 
riff ſold the Goods; adjudged that the Sale was void, for he ought to turn them over to 
the new Sheriff, as he doth his Priſoners, and to return his Writ executed pro tanto ; for 
the Seiſure is not any Execution to warrant the Sale; and if he had continued in his Office 
he could not have ſold them without a venditioni exponas, which he could not have, until 
it appeareth by his Return, that they remained in his Hands pro defectu emptorum. Tely, 
44. Ayre verſus Aden. Moor 557. S. C. contra, that the Sale is good, but that is not Law. 
Execution. (D) 9. S. C. | 
6, Upon a Fi. fa. the Sheriff ſeiſed Part of the Goods, and the Plaintiff gave him a 
Releaſe, and afterwards the Goods were taken from him by the Defendant ; adjudged, 
that the Plaintiff may have a new Execution, for the Sheriff onght to ſell the Goods, or 
to return the Writ, that they remained in his Hands for want of Buyers, and then a 
wenditioni exponas ſhall be awarded, for- until this is done, tis not a full Execition. Het- 
ley 157. Stride's Caſe. | 

7. Adjudged, that where a Sheriff takes Goods in Execution he may ſel! them at any 
Rate, if the Defendant refuſe to pay the Debt. 1 Vert. 7. 


+ Cod. -- 
73. S. C. 
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Sale. 


(3) 


Salt by other Men; where the Pꝛoperty is altered by it, where not. ses 
Property. (A) per totum. - 


t. F F I deliver Goods to another, to be re-delivered to me on the 16 Octob. and before 
that Day, he to whom the Goods were delivered, ſells them in a Market-overt, yet 


I may ſeiſe them at the Day, becauſe the Property was always in me, and not altered by 14 


the Sale. Godb. 160. 

2. One ſtole a Horſe, and ſold him in a Market-overt by a wrong Name, which was 
entered in the Toll-Book ; adjudged, that the Property was not altered by the Sale. 
Leon. 225. Gibbs Cale. | 

3. In Trover, &c. the Defendant pleaded a Sale of the Goods in Marlborough, which i; 
a Market-overt, but did not ſay that To was paid; adjudged that it was not material, for 
in many Places there is no Toll paid upon Sales in a Market-overt, and yet the Property 
is altered. Hetley 49. Hodges verſus Franklyn. Cro. Elix. 485. Comins verſus Boyer. F. b. 
See Poſtea Trover. (E) 3. 

4. A Felon, who had ſtole a Baſon and Ewer from the Biſhop of Worceſter, was attaint- 
ed at the Seſſions in the Old Baily, and the Biſhop had a Writ of Reſtitution ; a Scri- 
vener in London pleaded, in Bar to the Writ, the Cuſtom in London, that every Shop 
there is a Market-overt, and that he had bought the Baſon of the Felon in his Shop, be- 
ing a Freeman of London; but adjudged, that every Shop in London may be a Market- 
overt by Cuſtom, for ſuch Things as are commonly bought and ſold in that Shop, but not 
for other Things; as Plate in a Goldſmith's Shop, but not in a Scrivener's Shop. Moy 
360. The Biſhop of Morceſter's Caſe. | | | | 

5. In Trover, &c. for Jewels; the Defendant pleaded the Cuſtom of Briſtol, that every 
Shop there is a Market-overt, Ec. and that a Stranger being poſſeſſed of the Jewels, ſold them 

do the Defendant, being a Goldſmith, in his Shop in Briſtol; and upon Demurrer to this 
Plea, the Plaintiff had Judgment; firſt, becauſe the Defendant did not alledge the Sale to 
be in pleno mercatu, nor in a Shop wherein he uſed the Trade of a Goldſmith, but prin- 
cipally upon the Matter in Law; for though a Shop may be a Market-overt by Cuſtom, yet 
not ſo as to alter the Property of the Goods from the right Owner, as a Market-overt will 
do. Moor 624. Sir Gervaſe Clifton verſus Chancellor. VVV 

W. Jones 6. By the Statute 31 Eliꝝ. cap. 12. Tis enacted, That no Perſon in any Market or Fair, 
163. S. C. ſhall ſell, &c. any Horſe, unleſs the Toll-taker know the Seller, or elſe that he bring 7 ox re- 
dible Perſon to declare to the Toll-keeper that be knoweth the Seller. The Plaintiff brought 
an Action of Trover for a Horſe; the Jury upon not Guilty pleaded, found a ſpecial 
Verdict, that the Plaintiff was poſſeſſed of the Horſe, and that he loſt it, and that the 
Horſe was afterwards fold in Smithfield by John Barnes, known then by the Name of Thomas 
Carter, to one T. S. for the Uſe of the Defendant, prout per copiam intrationis inde in libn 
Tolneti, &c. apparet; they find that at the ſame or at any Time after, there was no 
ſuch Perſon as Thomas Carter, and that the Horſe was in the Poſſeſſion of the Defendant, 
and converted, &c. the Queſtion was, whether the Property of the Horſe was altered by 
this Sale; it was inſiſted that it was, becauſe this Statute requiring a Voucher for the 
Sale, extends only where the Horſe is ſtole; beſides there are ſeveral Markets where no 
Toll is paid, which ſhews that the Property may be altered by Sale in a Market without 
paying 7%; but adjudged that the Property is not altered; for though ole Horſes are 
mentioned in the Preamble of this Statute, yet the Purview is general, and extends to 
all Manner of Sales, and if fo, then the Circumſtances required were not obſerved, be- 
cauſe the true Name of the Voucher was not entered in the Toll-book ; beſides this Sta- 
tute was made not ſo much againſt Stealing Horſes, as the ſpeedy Sale thereof in Markets, 
which in Truth is the Occaſion of Stealing; for there is a Proviſo in it, that if the Horſe 
„Min is ſtole, though fold in the Market and Toll paid, yet if the Owner come * within fis 
20 Days, Months afterwards, he ſhall have his Horſe again, paying the Price for which it wa 
ſold ; but if it was not ſtolen, then the Seller performing all the Circumſtances required 

by the Statute, a Property is veſted in the Buyer. Palm. 485. Barker verſus Redding. 
a Adjudged, that where Goods are bought, and Earneſt given to the Seller, and Par 
e of them taken away by the Buyer, he muſt pay the Reſidue of the Money upon fetch 
Feme. ing away the Reſt, becauſe no other Time is appointed; that the Earneſt given binds the 
(N) S. C. Bargain, and gives the Buyer a Right to demand the Goods, but a Demand without 
3 ;, paying the Money is void; that after the Earneſt is taken, the Seller cannot diſpoſe the 
des res, Goods to another, unleſs there is ſome Default in the Buyer; and therefore if he dot 
not take away the Goods, and pay the Money, the Seller ought to require him ſo to do a 
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and then if he doth not do it in a convenient Time, the Bargain is diſſolved, and the 
geller may diſpoſe them to any other Perſon. 1 Salk. 112. Langfort. verſus Tier. 


„ Cc) 
Of a Deviſe to an Executoꝛ to ſell, &c. 


4 HE old Books are, where an Executor hath only an Authority by the Will 20 ſell 
the Lands of the Teſtator, and no Intereſt is deviſed to him, that in ſuch Caſe the 
Lands ſhall deſcend to the Heir till fold; as for Inſtance, the Teſtator deviſed that his 
Executor ſhall ſell, &c. theſe Words give him only an Authority to ſell; but if it had been 
] deviſe my Lands to my Executor to ſell, this gives him an Iztereft, and the Freehold is in 
him immediately after the Death of the Teſtator, and until the Lands are ſold; and 
therefore ſhall not deſcend to the Heir till that Time, nor be Aﬀets in the Hands of the 
Executor. Keil. 107. b. See 1 Roll. Abr. 910. and Hardres Rep. 405. contra. | 

2. A Deviſe that his Executors ſhall ſell; the Teſtator died, and afterwards the Execu- 
tors levied a Fine and fold the Lands, and the Cogniſee claiming under that Title; the 
Plaintiff pleaded; that partes finis nihil habuerumt; but adjudged againſt the Opinion of 
the Chief Juſtice Anderſon, that upon not Guilty pleaded, the Defendant might give the 
ſpecial Matter in Evidence, and that he ſhall be in by the Deviſe, and not by the Fine. 

Leon. 119. | 
: 3. But by the later Authorities an Executor may ſell, where he hath only an Authority and 
10 Intereſt, as where the Husband deviſed his Lands to his Wife for Life, and that after 
her Death the ſame ſhould be ſold by his Executors, for the Payment of his Debts and Le- 
= gacies, one of the Executors died ; adjudged that the Survivor might ſell, though he had 
only an Authority and no Intereſt, for ſo is the Book. Cyro. Car. 382. Howell verſus 
Barnes and Fones. 352. S. C. by the Name of Barne's Caſe. See Poſtea pl. 6. 

4. Ceſtui que Uſe, deviſed that bis Wife ſhould ſell bis Lands, and made her Executrix, 
and died ; afterwards ſhe married again ; adjudged, that ſhe might ſell the Lands to her 
Husband, becauſe ſhe had them in Right of another; and therefore ſhe might execute 
this Authority which ſhe had to /e//, though ſhe was a Feme Covert, and without her 
joining. 1 Roll. Abr. 667. Co. Litt. 112. F. P. 

5. The Husband deviſed his Lands to his Wife for Life, and if ſhe have any Iſſue by 
him, then to ſuch Iſſue at the Age of twenty-one Vears; and if they die before that Age, 
and before his Wife, or if ſhe hath no Iſſue by him, then ſhe ſhall chooſe two Attornies, 
and they ſhall make a Bill of Sale of any of the Lands to her beſt Advantage; adjudged, 
that ſhe having an expreſs Eſtate for Life, and no Iſſue, ſhe hath no Intereſe deviſed to 
her to ſell, but only an Authority to name two Attornies for that Purpoſe, and they may 
ſell. Mich. 5 Fac. 2 Cro. 199. Beale verſus Sheppard. | 
6. In the Caſe, antes pl. 3. it muſt be a Miſtake to ſay, that by a Deviſe of Lands to 
be 2 by his Executors, for the Payment of his Debts and Legacies, an Intereſt doth not 
paſs, but only an Authority to ſell; for theſe Words certainly paſs an Intereſt, becauſe a 
Deviſe of Lands for Payment of Debts is a good Conſideration ; and when they are ſold, 
the Money in the Executor's Hands is Aſſets at Common Law, to charge them in an 
Action of Debt, and if they refuſe to ſell, they may be compelled by a Bill in Equity. 
Hardres 419. Barrington verſus Knight. 1 Lev. 224. Dethick verſus Curwin. S. P. Hardres 
405. Burnell verſus Currant. | | 

7. Upon a Bill in Equity the Caſe was, that the Teſtator deviſed his Lands ſhould be 
fold by T. S. and M. G. for the Payment of his Debts and Legacies, but he made other 
Perſons Executors, and died; one of the 'Truſtees for the Sale of the Lands died; but it + 
was decreed, that the * Survivor, and the Heir at Law ſhould ſell, becauſe the Lands 3 
were tied with a Truſt, which will ſurvive in Equity. Hardres 204, Gwilliams verſus 
Rowell & aP. | 
8. Where the Teſtator gave his Executor a Power or Authority to ſell, he may ſell 
dhe Inheritance, becauſe he gave him the ſame Power which he had himſelf; and in ſuch 


© Cale the Purchaſer is in by the Mill, and fo was Iſabell Goodcheap's Caſe, which ſee An- 
} 7a Authority. (A) 1 Med. 190. 


(D) (here 
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Where Lands are to be ſold by two or more Executors, and foz Payment 
of Debts and Legacies, and one of them refuſeth, oz dieth befoze Sale, 
See Aſſets. (B) 2. Authority. (A) 3. Litera. (O) pl. 1, 3, 6. 


Goulds. 2. 1: WY 7 HERE the Teſtator deviſed his Lands to his Son in Tail, and if he died with. 
1 out Iſſue, that his Lands ſhould be ſold by his Executors, then one of the Execu- 
1. 0 o 


tors died; afterwards the Son died without Iſſue, and the ſurviving Executor ſold the 
Land; adjudged the Sale was void, becauſe by this Deviſe, the Executors had no Intereſt, 
as they would, if the Lands had been deviſed to them, to ſell; but only an Authority to ſell, 
which after the Death of one, did not ſurvive to the other. Hure, this was before the 
Statute. Dyer 219. og 
2Brownl, 2. The Husband deviſed his Lands to his Wife for Life, and if ſhe die without Iſſue 
100. 8. C. that the Lands ſhould be ſold by his Executors, with the Aſent of N. R. and he made 
his Wife and another Perſon, joint Executors, and died; afterwards the ſaid JF. R. died; 
adjudged that the Executors could not ſell, becauſe they had not a ſufficient Authority; 
tor they were not to fell without the Aſent of W. R. which they could not have after he 
was dead. Dyer 219. Dann verſus Annat. 

3. Some Diſputes and Inconveniences happening, where one of the Executors died or 
refuſed to ſell ; therefore by the Statute 21 H. 8. cap. 4. it was enacted, That the Execu- 
tors, who take upon them the Probate of the Will, may ſell the Lands deviſed by the Teſtator 
to be ſold, though the other refuſe, and will not join with them; and that ſuch Sale ſhall be 

oo; but they cannot ſell to the Executor who refuſed, becauſe he is a Party to the 

Will, and notwithſtanding his Refuſal, may take upon him the Executorſhip at any 'Time. 

Keilw. 207. 1 And. 27. | 

LL 4. The Doubt, before the Making this Statute, was chiefly upon the Refuſal, and not 
Gould upon the Death of one of the Executors, becauſe the Truſt being repoſed in all of them, 
4. S. C. they ought to join in the Sale, if all were living; but if one of them died before the Sale, 
Godb. 77. the Survivors might ſell, becauſe this was the Act of God, and ſhall prejudice no Perſon 
8.C. whatſoever. Cro. Eliz. 80. Boni fault verſus Greenfield. _ 
Moor 5. The Teſtator deviſed that A. and B. ſhall fell his Lands, and made them Executors, 
147.5.C. and died; adjudged, that if they refuſe the Executorſhip, yet they might ſell the Lands, 


becauſe they are appointed for that Purpoſe by their proper Names; and ſo they might, if E 


they had not been named by their proper Names; as where the Teſtator deviſed that his 


Sorg in Law ſhould ſell his Lands, without mentioning their particular Names; one of! 


them died before the Sale; adjudged that the Survivor might ſell. Cyo. Eliꝝ. 26. Let 
verſus Vincent. | 
6. Where the Teſtator deviſed his Lands to four Perſons, to the Intent that after his 
Death they ſhould ſell the ſame, and made them all joint Executors, and died; afterward 
one of them 7efn/ed to join with the reſt in the Sale; adjudged, that upon ſuch Refuſal the 
reſt might ſell without him. x Aud. 145. Moor 147. S. P. 1 Leon. 286. $. P. 3 Leon. 
8 | 
7. So where the Teſtator deviſed his Lands to be ſold by his Executors after the Deati 
of If. R. then one of them died, and afterwards V. R. died; adjudged, that the Survi- 
vors might ſell, becauſe when the other Executor died, the Time of Sale was not come, 
for that was not to be till after the Death of VJ. R. 
8. The 'Teſtator deviſed his Lands to his Executors, to be ſold by them, or one of then, 
(Juſtice Croke tells us by any of them) Serjeant Moor and Fuftice Owen, who report the ſame 
Caſe, ſay it was to be ſold by his Executors, or one of them, or by the Executors of ſuch 
Executors, or any of them, one of them died; adjudged, that the Survivors may ell, 
becauſe the Tntction of the Teſtator plainly appears that his Lands ſhould be ſold. 2 Aud. 
59. Toronſend verſus Wales. | | 
9. The Husband deviſed his Lands to his Wife for Life, and if it ſhould fully appear t. 
Cto, 72 ber that bis Goods and Chattels were not ſufficient to pay his Debts, that then ſhe ſhould ſel 
Cong. all bis Lauds, or ſo much thereof, which together with his Goods might pay his Debts; 
tion (L). adjudged, this is a * precedent Condition to the Sale of the Lands, and therefore to make 
per tot. a good Title to the Sale, the Deviſee muſt ſet forth the Debts and the Value of the 
Goods, and aver, that they were not ſufficient to ſatisfy the Debts; and by this Mean 
the Court will be appriſed, whether the Condition is performed or not, otherwiſe the De- 
viſee hath no Power to ſell. Tones 327. Dike verſus Ricks. 
L 


10. The 


* 


1 


"Ow bo 


= 38 


10. The Teſtator deviſed, that his Lands ſhould be fold by his Executor, aud the Mo- 
ney to be for his younger Childrens Portions ; the Executor died before they were ſold ; the 
Heir at Law was decreed to ſell. 1 Ch. Rep. 35. Garfoot verſus Garfoor. 

11. The Teſtator deviſed his Lands to be ſold for the Payment of his Debts and Lega- 
cies ; adjudged, that the Debts ſhall be paid in Proportion where the Money ariſing by 
the Sale is not ſufficient to pay the Whole, excepting only ſuch Debts which in their own 
Nature charge the Land; and in ſuch Caſe the Creditors and Legatees muſt loſe in Pro- 
portion, becauſe the Land was chargeable to ſatisfy the one as well as the other; and for 
that Reaſon Debts upon ſimple Contract ſhall ſtand in equal Degree with Debts due oi 
2 for according to natural Right and Juſtice, theſe are both Debts alike, and where Con- 
ſcience is to judge, one ſhall not be preferred before the other; and it hath been former- 
ly adjudged, that even Legacies ſtand in equal Degree with ſuch Debts, becauſe it was 
the Will of the Owner to ſubject his Lands to the Payment of Legacies ; but fince it 
hath been often decreed, that Debts ſhall be fully ſatisfied and paid before Legacies: 
1 Ch. Rep. 32. Woolſtone verſus Long. 1 Ch. Rep. 248. Hixon verſus Witham. 1 Ch. Rep. 
25. Whitton verſus II Hitton. | 


(E) 


here Lands are deviſed to be ſold, and no Perſon is appointed by 
4 the Wil to fell, 


1. WH ER E Lands are deviſed to be ſold, and the Teſtator doth not appoint by whom 
BN they ſhall be ſold, in ſuch Caſe the Executors may ſell, eſpecially where the Lands 
deeviſed to be ſold are for Payment of Debts; as where the Teſtator deviſed his Manor of F. 
and his Lands to his Heirs, except his Manor of C. which he appointed for Payment of his 
Z Debts, and made two Executors, and died; afterwards one of the Executors died before the 
Lands were fold : Now though he had not appointed his Executors to ſell, yer adjudged, 


chat the ſurviving do it, becauſe it plainly appeared that the Intention of the Teſtator was, 
that the Manor of C. ſhould be fold for Payment of his Debts, and that he did not in- 
tend the Reverſion in Fee ſhould deſcend to his Heir. Dyer 371. 1 Lev. „„ 
2. But where the Money ariſing by the Sale of Lands deviſed to be ſold, is to be di- 
ſtributed amongſt the Relations of the Teſtator, or for any other Purpoſe, than for Pay- 
„ment of Debts, and no particular Perſon is appointed to fell, there it muſt be done b 
% the Heir at Law, and in ſome Caſes by the Executor; as for Inſtance, the Husband de- 


r 2 viſed his Lands to his Wife for Life, and if he had no Iſſue by her, then after her Death 
is | > he deviſed that the ſaid Lands ſhould be ſold, (but did not appoint any Body to ſell) and 
that the Money ſhould be diſtributed to three of his Blood, and he made his ſaid Wife and 
re; | another, joint Executors, and died; they proved the Will, and before the Lands were 

| 2 fold, one of the Executors died; adjudged, that the Wife who was the Survivor might 
uus dell, for it plainly appeared that the Intention of the Teſtator was, that his Lands ſhould 


ds 1 be fold by his Executors, becauſe they were appointed to diſtribute the Money ariſing 
the! by the Sale. 2 Leon. 220. 2 
eon. 3. So where the Deviſe of his Lands was to his Wife for Life, and that after her De- 


ceaſe the Reverſion ſhould be ſold, and the Money to be diſpoſed by ber to ſeveral of her 
2 Relations, and made her Executrix, and died; ſhe proved the Will, and afterwards ſhe 
made her own Will, and died before the Lands were ſold, having by her ſaid Will made 
to Executors, but did not appoint them to ſell ; which ſaid Executors exhibited a Bill 
in Chancery againſt the Coheirs of the firſt Teſtator to enforce the Sale; and it was in- 
&> liſted for them, that though in this Caſe there was not any Perſon appointed to ſell, yet 


ſing by the Sale, and having not executed that Power in her Life-time, her Executors 
I ſhall ſell, eſpecially where Lands are deviſed for Payment of Debts, becauſe *tis the Of- 
= fice and Duty of an Executor to pay the Debts of the Teſtator. An Executor ma 

E likewiſe ſell where Lands are deviſed to be ſold ; and the Money ariſing by ſuch Sale is 


E: given to any charitable Uſe, thougli he is not appointed to ſell: But an Executor of an 
I Executor cannot, becauſe it was only a bare Authority to ſell, which was veſted in the firſt 
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4 Bill was diſmiſſed ; but this Dimiſſion was reverſed upon an Appeal by the Houſe of 
Peers, by the Advice of the Judges, and the Coheirs were decreed to ſell; for where 
no Body is appointed by the Teſtator, he or they muſt do it who have the Eſtate. 1 
Lev. 304. Pitt verſus Pelham. 1 Cb. Rep. 176. 
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the Wife being the ſurviving Executrix, and being appointed to diftribute the Money ari- 


Executor, which Authority cannot be transferred to another, therefore in this Caſe the 
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Schoolmaſter. = 1 
| See Nat. K) 4. 1 
(A) | 


t. N a Prohibition, the Plaintiff declared, that whereas by the Common Law it was | 
lawful to teach others in any honeſt Art or Science, and that Teaching e e 
mere laica ; yet that he was ſued in the Spiritual Court for teaching Children in? 
the Elements of Grammar, without a Licence from the Ordinary, Ec. and upon 

a Demurrer to this Declaration, it was inſiſted for the Plaintiff, that the Law favours al! 

honeſt Means of Livelihood; that Grammar was uſeful to all literate Profeſſions ; that al! 

the Colleges in the Univerſities were Lay Corporations ; for though the Perſons might! 
be ſpiritual, yet the Inſtitution of theſe eleemoſinary Corporations was temporal, viz. to 


advance Learning, which ſhews that a Schoolmaſter is a Lay Employment ; and as a fur. j 5 | 
ther Proof thereof, he was formerly under the Care of the Civil Magiſtrate ; for no Law | * 
or Canon required he ſhould have a Licence from the Ordinary, till the Council of Latera! ] 


Amo 1215. which enjoins that there ſhall be a Schoolmaſter in every Cathedral, who 
ſhall be licenſed by the Biſhop ; that the ſeveral Acts of Parliament, (viz.) 23 Eliz, Þ * 
cap. 2. 1 Fac. cap. 4. and 14 Car. 2. cap. 4. requiring Schoolmaſters to take ſuch Li.. 
cences, ſhew that it was neither the Practice ſo to do, or neceſſary before that Time; 
therefore this being an Employment which a Lay Man might follow at Common Law,, 
the Council of Lateran could not deprive him of that Liberty which he had by the Law; 
becauſe the Common Law cannot be altered by any Canon, though ordained or confirmed 
even by the regal Authority, becauſe the Subject can be under no Obligation of a Canon, 


without his Conſent expreſſed or implied, which is never done in the — a Canon; U 
*tis true, in the primitive Times the Laity were preſent at Synods; and after the En-. 
pire became Chriſtian, a Canon was never attempted to be made, without the Conſent of Þ j 
the Emperor, whoſe Concurrence included the Conſent of the People, becauſe the ſole Þ © . 


legiſlative Power was in him; but 'tis not ſo here; therefore, though the King's Conſent 
to a Canon makes it a Law to bind the Clergy, yet it doth not bind the Laity. See 
Cro. Car. 229. 1 Mod. 21. fones 320. 


2. Prohibition upon a Suit in the Spiritual Court for teaching in a School without Li-. de 
cence, but a Conſultation was granted; for though the Act of Uniformity 13 Car. 2. Þ * 
gives the Penalty of 5 J. in ſuch Caſes; yet it doth not take away the Jurisdiction of the tak 
Spiritual Court, when they proceed upon the Canon, and not upon that Statute for the be; 
Penalty; and the Canons made 1591, and 21 25 are good and valid by the Statute pe 
25 H. 8. cap. 19. ſo long as they are not againſt the Common Law, nor the King's Pre. up 


rogative, which cannot be ſaid of that Canon which requires that a Schoolmaſter ſhall be ang 
licenſed by the Biſhop of the Dioceſe. 2 Lev. 222. Cary verſus Pepper. 1 

3. By the Statute before- mentioned, a Penalty is given for teaching without a Licence; M®* Mo 
now where-ever the Common Law or any Statute gives a Remedy to be recovered in a Tem- 
poral Court, though the Matter is Spiritual, yet the Cogniſance of it belongs to the 'Tem- 
poral Courts, unleſs the Juriſdiction of the Spiritual Court is ſaved by that very Statute 
which gave the Penalty ; for otherwiſe a Man might be twice puniſhed for the ſame 
Thing; ſo where a Crime puniſhable in the Eccleſiaſtical Court is made Felony, their Ju- 
riſdiction is gone, for the Nature of the Crime is altered. 2 Leon. 53. 4 Leon 92. There. 
fore in all Caſes where Acts of Parliament have impoſed farther Penalties in Eccleflaſtical 
Offences, their Juriſdiction is ſaved ; ſo is 13 Eliz. cap. 5. of Uſury, the 31 Eliz. cap. 6. 
of Simony, the . cap. 1. of Drunkenneſs, the 3 Car. 1. cap. 1. of the Sabbath, the 
3 Fac. 1. cap. 4. of Recuſancy : Now the Saving the Juriſdiction of the Spiritual Court 
in theſe Caſes, ſhews that it was the Judgment of thoſe ſeveral Parliaments, that the im- 
poſing a Penalty made it a temporal Offence. 2 Salk. 672. Matthews verſus Burdett. 


Same Lands twice deviſed. See Deviſe (E). 
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Vhere the Writ lies. . Where not; and 
Wes 'tis neceſſary, where not. (A) 
In what Court and County it muſt be 


t good. | 
Againſt the Bail and Principal. (C) 
By and againſt Executors and Admini- 
ſtrators. D) N | 
Againſt Heirs on Judgments of their 
Anceſtors, and againſt 'Tertenants, 


„ againſt Husband and Wife. (F) 
By the King, and others, to repcal Pa- 


— 2 . — * td 
Py 12 = - . LS 
n — 


Stire 


brought, and of Returns good, and 


| Pleas to Sire 


tents and Grants of Offices, and to 
entitle themſelves. (G) 


To revive Judgments, and on what 


' Judgments it lies; and on what it 


doth not lie. (H) 

facias, good and not 
good. (I) | 
On Judgments on Onare Impedit. (K) 
On Recognizances. (L) 

To execute Remainders on Recoveries 
and Fines, (M) 


Againſt Sherifls and other Officers, (N) 


(A) 


e the TUrit lies, and where not; and where tis neceſſary, where 
a not, See Audita qucrela. (E) 1. Coſts. (E) 1, 


Writ of Error was brought to reverſe a Fine; adjudged, that before the 
Court will proceed to hear Errors, there ought to be a Scire facias to the 
Tertenants, becauſe if the Judgment ſhould be, that the Party ſhould be re- 


5 ſtored to his Land, he can have no compleat Execution; for if the Tenant 
de put out without Notice, he may have an Aſiſe. Dyer. 321. 


2. Scire facias on a Judgment, and Execution was awarded, but the Party was not 


taken; about four Years afterwards he was a Priſoner in the Fleet for another Debt.; and 
deing brought to the Bar by Habeas Corpus, he was examined, whether he was the ſame 
Perſon againſt whom the former Execution was awarded, and he confeſſed he was; there- 


upon he was remanded to the Fleet, there to remain till he paid the Execution-Money, 


Cage. 


and this was without a new Sci. fa. Trin. 4 Elix. Dyer 214. | 
3. A Recognizance was acknowledged to the Chamberlain of London for Orphanage 
Money, and afterwards the ſame Perſon acknowledged another Recognizance to B. G. 
who ſued Execution, and had a Liberate ; and the Sheriff delivered the Lands to him in 
> Poſſeſſion, but did not return the Writ ; afterwards the Chamberlain brought an Elegit, 
and had a Moiety delivered to him in Extent ; it was objected, that the Execution upon 
the Flegit was wrong, becauſe there was no Scire facias againſt B. G. who was in by 
Mutter of Record, which was very true; but the Court could not take Notice of it, be- 
aauſe the Liberate was never returned; for if it had, 

him. 4 Rep. 65. Fulwood's Caſe. ; | | 
4. Adjudged, to be the conſtant Uſage, that where the Judgment is affirmed in a Writ 
of Error, the Defendant ſhall have Execution immediately without a Scire facias ; though 
= the Year and a Day be paſt ſince the firſt Judgment. Cro. Elix. 416. Goodwin verſus 


then there muſt be a Sci. fa. againſt 


5. Tenant in Tail levied a Fine, in which the Remainder was limited to himſelf in 
| Fee; then he made a Leaſe for Years of the Lands, the Reverſion to B. C. for Life, and 
B afterwards the Fine was reverſed by a Writ of Deceit ; adjudged, that the Iſſue in Tail 
could not enter without a Scire facias againſt him, who 
is to defeat a Record muſt always commence his Suit againſt him who is privy to the Re- 


ad the Freehold ; for he who 


| cord ; but where the Record is defeated (as in this Caſe) he ougnt 40 have a Scire facias 


1 againſt the Tertenant and him who hath the Freehold, becauſe they may have ſome 
© latter to offer to bar him of the Execution. Cro. Eliz. 471. Cary verſus Dancy. 


B b „„ 


= Scire facias. 
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6. Scire facias againſt Sir Chriſtopher Heydon, and four of his 'Tertenants ; he pleaded 
in Abatement, that he was Son and Heir of Sir William Heydon, and that a Sci. fa. ſhould 
firſt be brought againſt him as Heir, before it ſhould be brought againſt his Tertenantz 
but adjudged, that the Plea was ill, and that the Writ was well brought. Cro. Eliz. 396 
Sir Chriſtopher Heydon's Cale. OB IE” | | 

7. Where a Record is removed out of the Common Pleas into the King's Bench, ang 
the Plaintiff will not aſſign Errors, in ſuch Caſe a Scire facias ſhall iſſue to ſhew Cauſe 
quare Executionem habere non debet ; and upon two Nihils returned, (which amount to 3 
Scire feci) the Plaintiff ſhall have Execution; yet afterwards he may aſſign Errors to the 
Writ of Scire facias it ſelf, which was coram nobis apud Weſftm. when it ought to have 
been nbicunque fuerimus in Anglia, and for that Cauſe a Stperſedeas was granted. 2 
Leon. 107. | | | dads 

8. The Queen was entitled to a Debt upon the Attainder of the Perſon to whom it 
was due, which ſhe afterwards granted to V R. and all Actions and Demands for the ſame, 
but there were no Goods in the Grant to empower the Grantee to ſue for it in her 
Name; but yet it was adjudged, that the Grantee might have a Scire facias in her Name 
to have Execution. Paſch. 36 Eliz. Cro. Elix. 325. Allen's Caſe. | | 

9. Judgment was had againſt the Defendant, but no Execution for a Year following 
afterwards upon a Writ of Error in the Exchequer-Chamber, the Plaintiff in Error way 
nonſuir, and the Record being remanded, the Defendant was committed to Priſon for 
ſome other Cauſe, and upon a Motion was ordered to be, in Execution upon this Judy. 
ment, without a Scire facias ; for though it was more than a Year ſince the Judgment 
obtained, yet ſince the Defendant had renewed the Record by bringing a Writ of Er. 
ror, the Plaintiff ſhall have a judgment without a Scire facias. 2 Cro. 364. Bellaſis ver- 
ſus Hanſard. | 
10. The Cogniſor entered into a Recogniſance of 2000 J. to H. and afterwards he en- 
tered into a Statute of 1000 J. to D. the Cogniſor had ſeveral Lands, but D. extended 
only the Manor of S. by Elegit, and was in Poſſeſſion ; afterwards H. ſued out Execution 
upon his Recogniſance, and had a Moiety of the Manor of F. firſt delivered to D. in 
Execution; and it was ſtrongly inſiſted by Juſtice Telverton, that H. ought to have brought 
a Scire facias againſt D. before he removed his Poſſeſſion, becauſe he was in by Title 
Tel. 12. Hinde verſus Dean. Antea Execution. (A) 2. | 

11. Where a Judgment is given in a Court of Record, it ſhall be preferred before a 
Statute in Caſe of Execution; but where a Statute is acknowledged, and the Cogniſor af. 
terwards confeſſeth a Judgment, and the Land is extended thereon, in ſuch Caſe the 
Cogniſee ſhall have a Scire facias to avoid the Extent of the Land; but where the Judg- 
ment is executed on Goods, he who firſt comes, will be firſt ſerved. 1 Brownl. 3. Hr 
Prancis Freeman's Cale. | | : 

12. Adminiſtration of the Goods of the- Inteſtate was granted to B. B. who brought 
an Action of Debt againſt a Debtor of the Inteſtate, and got Judgment, but died before 
Execution; then the Adminiſtration was granted to the Plaintiff, who brought a Sci. fa. 
to have Execution on'that Judgment; and upon Demurrer adjudged, that it did not lie, 

becauſe the Action was gone for want of Privity between the Parties, and therefore the 
ſecond Adminiſtrator muſt begin again by a new Action of Debt; for this Scire ſacias be- 
ing grounded on a Record, he who will have an Action upon the Record, muſt make 
| himſelf Privy to him, who is a Party to the Record; which an Adminiſtrator cannot do, 
becauſe he claims under a Commiſſion of an Eccleſiaſtical Judge, which is a collateral 
Authority, and not derived from the Party. 2 Cro. 4 Tates verſus Gough. Poſtea (D) 7: 
$6. | 85 

13. Three Women, the Husband of one of them obtained a Judgment in an Action 
of Debt in the Common Plea, and upon a Hit of Error brought in B. R. that Judg- 
ment was affirmed ; then the Husband died, and the Women brought a Capias ad fa 
tisfaciend* againſt the Defendant without a Si. * and adjudged good; tis true, if tuo 
obtain a Judgment, and one of them die before Execution is ſerved, there muſt be a 
Soi. fa. againſt the Defendant, becauſe he may have a Releaſe to plead, which was given 
to him by the Perſon who is now dead ; but *tis not ſo in a Writ of Error, becauſe he 
might have pleaded it in that Writ. Moor 367. Iſham's Caſe. 

14. In Treſpaſs, the Caſe upon the Pleadings was, the Patron granted the next Pre- 
ſentation to one Bennet, and afterwards he granted the next Preſentation likewiſe to Rau- 
lins ; and he firſt preſented his Clerk, but the Biſhop refuſed to admit him; then Beunet 
preſented his Clerk, and the Biſhop likewiſe refuſed him; whereupon Rawlins brought 
a Duplex querela before the Archbiſhop, and againſt the Biſhop and Bennet; and upon De- 
fault made, one Edwards, who was preſented by Rawlins, was admitted by the Metropo- 
litan ; but pending the Duplex querela, Bennet recovered in a Quare Impedit againſt the 
- Biſhop, Sc. which he had brought againſt him as Ordinary, before the Duplex quere!s 
was brought by Rawlins ; and upon his Recovery he had a Writ to the M Reropobren to 
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ann his Clerk, who was admitted accordingly, and entered upon Edwards who was ad- 
mitted before him; and the Queſtion was, whether he could lawfully enter without a Sci. 


fa. firſt brought againſt Edwards; and adjudged that he might, becauſe the Metropolitan 


made no Return of the Writ, but only admitted Edwards, ſo that there is no Occaſion 
for a Sci. Fs but the two Incumbents are left to try the Right in a Poſſeſſory Action; 
and becauſe by the Judgment in the Qyare impedit, the Right ſeems to be againſt Ed- 
wards, and he having brought an Action of Treſpaſs againſt the Clerk of Bennet, for 
entering on the Glebe ; the Judgment in this Action, ought to be with the Right already 
recovered in the Quare impedit Moor 571. Bennet verſus Edwards. 

15. It was moved, that where a Judgment is eight Years ſtanding, that the Defendant 
ought not to be taken in Execution without Notice, or a Sci. fa. brought againſt him, 
and the Defendant being taken in Execution, it was prayed that he might be diſcharged ; 
2d per Cur, he ſhall not; and thereupon he brought an Audita querela, and was bailed. 
2 Roll. Rep. 42. Mompeſſon verſus Gates. 

16. The Cogniſor of a Statute afterwards granted a Rent-charge, the Land was ex- 
tended, and the Cogniſee ſatisfied by Perception of the Profits ; then the Grantee of the 
Rent-charge diſtrained for Rent arrear, without bringing a Sci. fa. againſt the Cogniſee, 
who was ſtill in Poſſeſſion ; and adjudged, that the Difireſs was good without the Sci. fa. 
becauſe he is a Stranger, and the Judgment in a Sci. fa. is quod tenementa pred delibercn- 
tur, &c. now the Grantee of the Rent-charge doth not meddle with the Poſſeſſion, but 
only diſtrains for Rent. Cro. Car. 434. Burwell verſus Harwell. 

17. Two were bound in a Bond jointly and ſeverally, the Obligee had Judgment 
againſt both, and before Execution one of them died; adjudged, that a Sci. fa. did not 
lay againſt the Survivor. Stile 58. Blackwell verſus Aſhton. See Dyer 227. 

18. The Cogniſor of a Statute to J. D. did afterwards convey Part of the Lands liable 
to the Statute, to B. G. and he, by Bargain and Sale, re-conveyed the ſame Lands to 7 
D. the Cogniſee, who afterwards extended the Reſt of the Lands of the Cogniſor; and 


thereupon he brought a Sci. fa. to avoid the Statute, becauſe the Cogniſee had purchaſed 


Part of the Lands which were chargeable with it ; and adjudged well brought, in which 
Caſe the Court held, that if a Man is ſeiſed of two Acres, and acknowledgeth a Statute, 
and afterwards he makes a Leaſe of one of the Acres, the Reverſion over in Fee, and 
then the Cogniſee purchaſeth one Acre, and extendeth the other in Leaſe, that he in the 
Reverſion ſhall have a Sci. fa. or an Audita querela for the Damage, which by this Means 
came to his Intereſt. March 63 & 69. Leak verſus Dawes. 

19. Kire facias againſt the Bail, upon a Judgment given againſt the Principal, but 
without any Original; and upon two Nichils returned Judgment againſt them, and then 
Error was brought to reverſe the Judgment, becauſe there was no Original, and a Sci. fa. 
being a judicial Writ, ought to be grounded upon an Original; but adjudged, that the 
Judgment being given upon the Sci. fa. tis now too late to ſay that it was not well exe- 
cuted. ile 288. Barrake verſus Thompſon. 

20. In Ejectment, the Leſſor and Leſſee are both nominal, and the Leſſee having ob- 
tained Judgment againſt Humphry Meld, upon the Demiſe of William Atwood ; he now 
brought a Sci. ſa. upon that Judgment, after the Death of Veld, the Defendant, againſt 
the Lord Carlingford and his Lady, who had the Lands; and upon Demurrer to this Sci. 
fa. the Queſtion was, whether it would lie by a Leſſee in Ejectment, who was only no- 
minal, and had no real Intereſt in the Land; or whether it ſhould be brought by Atwood 
himſelf, who was the Leſſor; and if it would lie, then whether it might be brought 
againſt thoſe who were Strangers to the Judgment, or rather againſt the Heir of Veld; 
adjudged, that it was well brought by the Leſſee himſelf, though he was but nominal, 
and that it hath been formerly adjudged, that it might be brought by the Adminiſtrator 
of ſuch Leſſee, or by the Leſſor himſelf ; for either of them may bring a Mrit of Error 
on ſuch a Judgment; and if ſo, either of them may have a Sci. fa. &c. adjudged like- 
wiſe, that it might be brought againſt thoſe who were Strangers to the Judgment ; and 
o it hath been ruled formerly, that it might be brought againſt the Defendant, and the 
Jertenauts who are Strangers to the Judgment; and likewiſe againſt the Execntors of the 
Vetendant, who are alſo Strangers to the Judgment, which is this very Caſe. 2 Lutw. 
1267. Corbett verſus Lord Carlingford & ux*. Sid. 317. S. P. 3 Lev. 300. S. P. | 

21. The Queen had Judgment, againſt the Inhabitants of Somerſham, upon the Statute 
of Ie 2. cap. 46. for that the Fences and Dikes were broken down, and that they ought 
to repair them; which not being done, there was a Writ of Inquiry of Damages, and the 
Jury found Damages to five Hundred Pounds, and a Diſtringas iſſued to the Sheriff to 
evy it upon the Vills; and now they moved for Liberty to plead; otherwiſe they would 
be condemned without being heard, and upon an Inquiſition, where no Attaint will lie 
againſt the Jury; and it was inſiſted, that a Sei. fa. ought to iſſue againſt them before 
the Diftringas; adjudged, that a Sci. fa. ought to be in the Difringas it ſelf, and this 
3 they had Liberty to plead. Sid. 107. The Queen verſus Inhabitants of 
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22. The Adminiſtrator of the Leſſee (which Leſſee was Plaintiff in Ejectment) got 3 
Judgment, and the ſaid Adminiſtrator brought a Si. fa. againſt the Tertenants, to ſhew 
Cauſe, why executionem non haberet; the Tertenants demurred to this Sci. fa. for that 
there is no Precedent of a Sci. "as upon ſuch a judgment; but adjudged, that *tis wel 
brought as well by the Adminiſtrator of the Leſſee, as by the Leſſor himſelf. Sid. 31). 


Cole verſus Tertenants of Skinner, See 2 Brownl. 144. See Withers verſus Harris. Pofteq, 
(D) I3. = | *. 
23. Error to reverſe a Judgment in C. B. in Ejectment; and a Year and a Day aſter 
the Death of the Plaintiff in Error, Execution was taken out by habere facias pi. Wl | 
ſefſionem, without a Sci. fa. and upon a Motion for a Srperſedeas quia errogice, for that z 


Sci. fa. ought to go at Common Law, ſince Execution is had againſt one who was no 
Party to the Judgment, and probably he may have a good Title or a Releaſe; tis true, Rn 
there may be a Sci. fa. as to the Damages, but not as to the Land; for if the Judgment. 
Creditor takes Poſſeſſion of Lands which he ought not, Treſpaſs will lie againſt him, 7 
and a Sci. fa. was only in real Actions at Common Law; tis given in perſonal Action, 2 
by the Statute of V. 2. when before that Statute, the Remedy was only to bring an 2 
Action of Debt on the Judgment, which in the principal Caſe cannot be as to the Lands, 
Sid. 351. Okey verſus Viccars. | | 1 
24. I. R. obtained a Judgment againſt the Defendant, and brought a Teſatum Sein ES 
facias againſt the Tertenants, who appeared and pleaded; and there was a Verdict ana? 1 
Judgment againſt them; then V. R. became a Bankrupt, and the Commiſſioners aſſigned FRF # 
the original Fudgment to Plummer, who moved that it might be entered, that he migit 
have the Benefit of the Judgment on the Sci. fa. and it was granted, without bringing a FX a 
new Sci. fa. 5 Mod. 88. Plummer verſus Lea. 27 
25. Error to reverſe a common Recovery, c. and after the Errors aſſigned, a Sci. fa. tl 
was brought againſt the Demandant, who pleaded in nullo eſt erratum; and upon a Sug. 8 
geſtion that one Vynn was concerned, a Sci. fa. was brought againſt him, who pleads in C 
Abatement, that another Perſon had Lands compriſed in this Recovery, who was not named! ve 
in this Writ of Error; and upon Demurrer to this Plea, it was inſiſted that it was il, 
becauſe the Proceſs had been good without naming this other Perſon ; beſides, he ſays, tl 
that he had Lands mentioned in this Recovery, and doth not ſay what Lands; it ws mn 
anſwered, that a Sci. fa. ought to iſſue againſt all the Tertenants, for they are to gain o th 
to loſe by the Judgment in the Recovery, and none elſe ; ſo is Dyer 321. a. ſo is 2 Cr Z th 


392. Herbert verſus Binion, and 160, Champernoon verſus Godolpbin, Hutt. 135. S. C. ſob! C 
Holland and Lee's Caſe, and ſo is Owen 157, Row verſus Eveley, and Baidgman jo, H. 
land verſus Fackſon ; therefore it appearing to the Court, that there is ſuch a Tertenam 4, 
not named in the Writ of Error, a Sei. fa. ought to go againſt him. Raym. 16. Wym ni: 
verſus Loyd. See Clerke verſus Hardwick. 1 | T 

26. Afterwards a Sci. fa. ad audiendum errores iſſued to all the Tertenants ; and upon 
the Return of Scire ſeci, they appeared and pleaded ſeveral Pleas; one pleaded that he the 


was only Tenant for Years, upon the Demiſe of one @wer ; another pleaded that there Gi 
were other Tertenants of the Land, viz. T. P. and J. R. not named in the Writ; an- ha 
other, that the Plaintiff entered, pending this Writ ; and upon Demurrer to theſe Pleas ſ* Sz 
it was objected, that they were all Dilatories, and ought not to be allowed; to which! the 
it was anſwered that they were all good; for the Ground of a Sci. fa. to Tertenants is but 
that they may ſhew ſomething to maintain their Poſſeſſion, and they may plead either in Go 


Bar, or in Abatement ; they may demand Oyer of the Record, for they may have a Re- 
leaſe to plead; they may plead Jointenancy ; and ſo is Holland and Danſee's Caſe. Set 


Charnock verſus Molſey and Bartholomew and Byfield ; *tis true, tis in the Diſcretion of the 5 
Court, whether they will award ſuch a Sci. fa. or not; but having awarded it, the Te. U 
nants now may have theſe Advantages; but theſe Pleas were over- ruled, and the Te-. 7 
nants were ordered to plead in chief. Raym. 56. Winn verſus Loyd. 5 ts 

27. Ruled, that where a Writ of Error is brought, if the Defendant upon Errors al- ck 
ſigned, will not come in and plead, there the Plaintiff in Error muſt bring, a Sei. fa. % Jud 
audiendum errores, and a Certiorari to certify the Want of an Original, if that is the ert 
Error aſſigned; but where the Defendant comes in Gratis, and pleads in nullo eft erratum We p 8 
or any other Plea which is ill, 'tis a Confeſſion of the Error; but if he pleads a Releaſe = 
of Errors, the Judgment muſt be, that the Plaintiff in Error 141 capiat per breve. Mo We mo 
Caſes 236. In Davenant and Raſer's Caſe. SS ; him 


(B) J 


Scire facias. 


(B) 


Jn what Court, and in what Countp it muſt be brought; and of Re: 
turns to Sci. fa. good, and not good. 


. EBT was brought in London againſt an Executor, who pleaded plene ad miuiſtravit, 

upon which they were at Iſſue, and the Plaintiff had a Verdict and Judgment; 
afterwards he aſſigned the Judgment to the Queen; and thereupon a Sci. fa. iſſued out 
of the Exchequer againſt the Defendant in the County of D. upon a Conſat that he had 
Goods there, the Sheriff returned nulla bona ; adjudged, that upon ſuch a Conſtat, a Sci. 


fa. may iſſue out of another Court, than where the Record of the Judgment remains; 
and into another County, than where the Party is dwelling. Tin. 31 Eliz. 3 Leon. 61. 


Mon's Caſe. | | | 

2. The Sci. fa. ought to purſue the firſt Action; therefore if an Action of Debt be 
laid in Cumberland, and the Defendant ſuffer Judgment to go againſt him by Confeſſion in 
Middleſex, and die, the Sci. fa. muſt be brought in Cumberland ; and fo adjudged in the 
Exchequer-Chamber, where the Error aſſigned was, that the Sci. fa. was brought in Mid- 
aleſex. 2 Cro. 331. Wharton verſus Muſgrave. Telv. 18. S. C. Hob. 4. S. C. 

3. The Debtor being in Execution upon a Judgment had in the King's Bench, brought 


f | an Habeas Corpus by which he was removed to the Fleet, and then brought an Audita 


querela, and a Sci. fa. returnable in the Court of Chancery; adjudged it ought to be in 
the ſame Court where the Judgment was given, unleſs it was upon a Recogniſance on a 
Statute Merchant or Staple ; for in ſuch Caſe it might be returnable in Chancery, be- 
cauſe the Recogniſance is before that Court, who are Judges of it. 2 Bulf. 10. Scriven 
verſus Wright. 

4. Judgment was given in the grand Seſſions in Vales, againſt the Defendant who lived 
there, and died afterwards inteſtate in London; the Queſtion was, whether the Record 
might be removed into the Chancery by Certiorari, and ſent from thence by Mittimus into 
the King's Bench, in order to have a Sci. fa. to make the Lands in Wales liable to 


2 this Judgment ; and adjudged that it could not, becauſe the Sci. fa. ſhall iſſue out of no 


Court but that where the Judgment was given. Cyo. Car. 23. 
5. Sire facias brought in Middleſex, where the Recogniſance was enrolled, but it was 


acknowledged at Serjeants Inn in Fleet-ſtreet ; adjudged, that it ought to be where the Recog- 
niſance was taken, and that was in London, and not where it was recorded. Stile 9. An— 
Ez drews's Caſe. | 


6. Scire facias againſt an Executor, with a ff. fa. to levy the Debt and Damages on 


| 4 the Goods of the Teſtator only, and if not, then to levy the Damages on the proper 


Goods of the Executor; the Sheriff returned ulla boua as to the Executor, but that he 


had levied the Damages on the Teſtator's Goods; upon which the Plaintiff brought another 
ES S. fa. ſuggeſting a Devaſtavit, and the Sheriff returned, that the Executor had waſted 
the Goods of the Teſtator, which Return being traverſed, the Plaintiff had a Verdict, 
but the Judgment was ſtaid, becauſe the Return of the firſt Sci. fa. was naught ; for the 
Goods of the Teſtator ought not to be charged with the Damages, but only with the 
Debt, if there is not {ſufficient to anſwer both; but the Damages are to be levied on the 
EZ Goods of the Executor, for delaying the Payment of the Debt; ſo that all the Proceed- 
ings being grounded on the Return of the firſt Writ, and that being naught, all the Reſt 
is likewiſe naught. 1 Lev. J. Herne's Caſe. 


7. Scire facias upon a Judgment in the King's Bench, where the Action is brought by 


original; the Plaintiff muſt alledge a Place where the Court of B. R. is held, becauſe 
We fuch a Sei. fa. is returnable coram nobis ubicung; fuerimus, &c. but *tis otherwiſe upon a 
Judgment in the Common Pleas, becauſe that Court is, by Magna Charta, confined to a 
Certain Place. 1 Vent. 46. Glinn verſus Smith. 1 Mod. 19. S. C. 


8. Two Scire facias's were taken out at one and the ſame Time, one returnable Olin 


en Hill. and other Cro. Pur. but both with the ſame Tefe ; adjudged, that though there 
ere different Returns, and at a convenient Diſtance; yet it was wrong, becauſe the 


Defendant by this Means would looſe the Benefit of two Si. fac. which the Law gives 
him. Mod. Caſes 86. Fevon verſus Turner. 
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(Cc) 


Againſt the Bail and P2incipal, See Audita querela. (D) 2. Bail. (B) per 
5 1 Error. (A) 24, 25. (B) 7. Pofiea. (H) 8. Sheriff. (A) 11. Pariance, 
(C) 16. 


r. 1 Udgment againſt the Principal, and a Sci. fa. againſt the Bail, who pleaded that the 
] Principal died before Judgment was had againſt him; adjudged no good Plea, be. 2 
cauſe *tis a Suggeſtion againſt a Record of the Judgment, which cannot be given again | 
a dead Man; but the Chief Juſtice Vray held, that this was Error in Fact, of which the 
Bail might take Advantage, though they were no Parties to the Record; and therefore 
a Rule was made, that the Defendants ſhould be ſworn that their Plea was true. 2 Ley, 
101. Walter verſus Perry. Cro. Eliz. 199. S. C. Poſtea pl. 4. S. C. : 
2. Scire facias againſt the Bail, who pleaded that the Principal had paid the Condem- 
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nation-Money to the Plaintiff, according to the Condition of the Recogniſance ; adjudged | 
no good Plea, for the Judgment being by Record, the Satisfaction muſt be ſo likewiſe, 
and therefore the Creditor ought to have given a Warrant of Attorney to acknowledge \ 
Satisfaction. Cro. Eliz. 132. Ordway & al verſus Farſey. Cro. Eliz. 232. Brunkorn's Cafe. 
contra. See pl. J. ES . 
3. The Judgment againſt the Principal was thus entered, (viz.) Ideo videtur Juſtici. b 
ariis, that the Plaintiff ſhould recover his Debt, when it ſhould be Ideo confideratum 7 
per Cur”, &c. and a Sci. fa. being brought againſt the Bail, there was Judgment againſt ÞF « 


them; but upon a Writ of Error brought, it was reverſed, becauſe there was no good 
Judgment againſt the Principal. 2 Leon. 1. Thacker verſus Damport. 

4. Scire facias againſt the Bail, who pleaded that the Principal was dead on the Day 
of the Judgment given; at firſt, the Court held this to be no good Plea, becauſe tis to 
diſcharge and vacate the Judgment, by making it erroneous, , and that cannot be done but 
by a Writ of Error; but the Bail might plead the Death of the Principal, before the Sci 
fa. and after the Fudgment, for then it goes by Way of Excuſe, to bring in the Body «f 
the Principal; but afterwards the Plea was held good, becauſe they cannot have a Writ of 


Error to reverſe the Judgment. Cro. Eliz. 199. Warton verſus Perry. Antea pl. 1. S. ( ane 
2 Leon. TOT. 3 Sa TS | | f Þ for 
5. In Aſſumpſit, &c. the Plaintiff had Judgment againſt the Defendant, and took out a in 
Capias ad ſatisfaciendum againſt him, which was returned non eft iuventus, and thereupon ter- 
he brought a Sci. fa. againſt the Bail, which was returned ibi; but before it was return- Ma aga 
ed, they brought in the Principal, and prayed that he might render himſelf to Priſon, in Cap 
Diſcharge of the Bail; and accordingly he was committed in Execution, and the Bail dil WW tw 
charged. Cro. Eliz. 618. WWalmeſly verſus Hammond. 1 Leon. 58. Fulwood verſus Fuad give 
SP. Ao BITS) 4 LC | 5 | fore 
6. Upon a Capias againſt the Principal, after a Judgment in Debt, and on inventus re- nt 
turned, a Sci. fa. was awarded againſt the Bail, which was returned zibil; and upon a Bail. 
ſecond Sci. fa. againſt them, the Principal was brought in, and the Bail prayed that he WE ted j 
might be in Execution; but the Court ordered, that after a Capias ad ſatigſaciendn Na Se 
againſt the Principal, and a Sci. fa. returned againſt the Bail, the Principal ſhall ncv« MR duler 
afterwards render himſelf in their Diſcharge, and that there ſhall be fifteen Days be:. Time 
tween the Teſte and Return of the Scire facias. Cro. Eliz. 138. Aliſon verſus Dy/ton. Mi ingly 
J. The Bail entered into a Recogniſance, that if the Principal were condemned, they WW Princ 
would pay the Condemnation-Money, or render his Body; there was Judgment againit been 
the Principal, and upon a Sci. fa. againſt the Bail, they pleaded that the Principal, on WW 15. 
ſuch a Day, paid the Money; adjudged a good Plea, without a Specialty; for the Re. Perſor 
cogniſance, as to the Bail, is no more than an Obligation with a Condition, upon which Hries, a 
they may well plead Performance. Paſch. 33 Eliz. Cro. Eliz. 232. Brunkhorn's Cale bring 


See pl. 2. contra. | might 
8. The Serjeant at Mace returned a Cepi corpus, and that the Defendant ſecundum ct. demna 
ſnetndinem Ville invenit ci ſecuritatem, (viz.) B. G. ad comparendum; that afterwards tie into C 


Plaintiff had Judgment, and now a Sci. fa. was brought againſt B. G. the Bail; and upon 18. 
a Demurrer to the Sci. fa. it was objected, that the Bail found before the Serjeant at and aft 
Mace was not good, becauſe *ris Matter of Record, and ought to be found before the upon J 
Judge of the Court; but adjudged, that it being only for Appearance, tis well found be: ¶oοd P 

ore the Serjeant. 2 Cro. 94. Loftus verſus Gildridge. 8 ther thi 
9. Scare facias es the Bail, reciting that Judgment was had againſt B. G. the Pr Wie ver 
cipal, and that he had not paid the Money, or rendered himſelf to Priſon ; the Defendar' W 19. 5 
pleaded, that the Principal was dead before the Sci. fa. brought, and becauſe he did 4 Udped : 
particularly alledge when he died, nor that he died before the Capizs againſt the Prigcpt ; he Atte 
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the Plea was held ill; then an Exception was taken to the Sci. fa. becauſe it did not ſet 
forth, that a Capias was awarded againſt the Principal; but adjudged, that it was not ne- 
ceſſary to be recited. Moor 175. 2 Cro. 97. S. C. Williams verſus Tang ban, and 165, Tym- 
perly verſus Coleman. 8 GC „ . 

10. Upon a Sci. fa. againft the Bail, and a Nihil returned, a ſecond. Sci. fa. was award- 
ed; and then he brought in the Principal ; adjudged that it was not tod late; but if the 
Sheriff had returned a Sire feci, and not a Mhil upon the firſt Writ, and Judgment 
thereon; then it had been too late. 2 Cro. 109. Hill verſus Sanders. N 

11. Scire facius againſt the Principal, who pleaded, that after Judgment the Plaintiff 
brought a Scire facias againſt the Bail, and had Judgment and Execution awarded againſt 
them ; and upon Demurrer this was adjudged no Plea, becauſe the Defendant did not 
few that the Plaintiff was ſatisfied by the Execution againſt the Bail, for he may al- 
ways charge the Principal till he is ſatisfied. 2 Cro. 549. Freeman verſus Freeman. 

4 12. Scire facias againſt the Bail, and Judgment thereon, and Execution awarded; 
and upon an Extent of their Lands, they are valued at too high a Rate ; the Extender 
is not obliged to take and retain them at that Value. 2 Cyo. 12. Molinenx verſus Lacy. 
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13. The Defendant became Bail in a Writ of Error, brought in the Exchequer-Cham- 


ber, to reverſe a Judgment given in B. R. the Writ was returnable 3 Febr. and becauſe 
it was not proſecuted with Effect . to the Statute 3 Fac. cap. 4. a Scire facias 
was brought againſt the ſaid Bail 12 Febr. &c. the Defendant pleaded that the Principal 
2 Febr. venit hic in Curid, &c. & in eadem Curia reddidit ſe priſonæ, &c. and upon De- 
murrer this Plea was held ill, for the Principal could not come into Court on the 2 Febr. 
becauſe tis All-Souls Day, which is, dies non juridicus; and *tis informal for him to ſay, 
that in cadem Curia reddidit ſe priſone ; it ſhould have been in eadem Curid reddidit ſe, &c. 
18 per candem Curiam committitur, &c. 3 Bulſt. 191. Auſtin verſus Monk, | 
14. Judgment in the C. B. againſt the Defendant, and upon a Capias againſt him; 
the Sheriff returned uon eft inventus; and thereupon the Plaintiff brought a Sire facias 
2 againſt the Bail, upon which the Defendant returned ihil; then the Defendant brought 
EZ a Writ of Error in B. R. and a ſecond Scire facias was brought againſt the Bail, who be- 
fore the Return of it brought in the Principal; and adjudged too late, for in the Common 
EZ Pleas there is but one Sci. fa. allowed, but in B. R. there are two. 3 Bulſt. 182. Spaniſh 
© Ambaſſador verſus Gifford. Sir George Bowes's Caſe. S. P. | 
15. Aſſumpſit, &c. the Plaintiff declared againſt the Defendant in an inferior Court, 
and Bail was there given, a Habeas Corpus iſſued out of the King's Bench 19 Vun. 3 Fac. 
for the Defendant to appear before the Chief Juſtice Popham at Norwich, he eing then 


1 Roll. 
Rep. 392. 


in his Circuit, and there be took Bail, and diſcharged the Sheriff of the Defendant ; af- 
n WE terwards a Procedendo was awarded to the inferior Court, and Judgment was there given 
- 2 againſt him, which Judgment was affirmed in B. R. upon a Writ of Error; and after a 
n {WS Capias againſt the Principal and two Nihils, a Sci. fa. was brought againſt the Bail be- 
bow in the inferior Court; but adjudged, that he was diſcharged as ſoon as the Bail was 


given above before the Chief Juſtice, though it was not filed; for that could not be be- 
fore Michaelmas-Term following. Telverton 120. Fernly verſus Fawſett. 

16. After a Judgment againſt the Principal in Debt, a Sci. fa. was brought againſt his 
Bail, who pleaded, that the Principal on ſuch a Day rendered himſelf, and was commit- 
ted in “ Execution, in Diſcharge of his Bail; the Plaintiff replied, that the Principal was 
a Servant attending upon the Duke of L. a Lord in Parliament; and that it was frau- 
dulently agreed between the ſaid Principal and his Bail, that he ſhould render himſelf in 
Time of Parliament, that he might be diſcharged by Privilege, which was done accord- 


Principal had entered into the Service of the Duke after the Judgment, the Fraud had 
been very plain. Hill. 19 Tac. Pinchback verſus Nunn. Palmer 275. . „ 

= 17. Scire facias againſt the Bail; they pleaded in Bar, that the Plaintiff had arreſted the 
E Perſon for whom the Bail was given, and declared againſt him in the Court of Stanna- 
ries, and had Judgment and Execution in that Court, by reaſon whereof they could not 
bring the Body into Court; and upon Demurrer this was adjudged an ill Plea, for they 
might remove the Body with an Habeas Corpus cum cauſa, or they might pay the Con- 
demnation-Money in that Court, and fo diſcharge the Party from thence, and bring him 
into Court. Moor 400. Marſhall verſus Vincent. | p 

| 18. Scire facias againſt the Bail, who pleaded, that the Plaintiff in the Original Action, 
and after Bail put in, and before Fudgment therein, had releaſed to him all Demands, Qs. 
upon Demurrer to this Plea, the Court was divided, two of the Judges held it to be no 
good Plea, becauſe it was a Releaſe of a Poſſibi/ity, it being incertain at that Time, whe- 
[ther the Plaintiff ſhould obtain a Judgment in the Original Action or not. Myr 469. 
Hee verſus Marſhal: | 

19. Scire facias againſt the Bail, who pleaded, that the Principal reddidit /e, &c. ad- 
vdped a good Plea, and that it ſhall be tried by the Record, and not by a ſury; and if 
he Attorney for the Plaintiff was not is Court when he rendered himſcif, the Court 


may 


W ingly ; and upon Demurrer to the Replication, the Chief Juſtice Ley ſaid, that if the 
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may commit him ex Meio and if the Plaintiff refuſe him, then 
Moor 888. Wolly verſus Davenant. 


he 


ſhall be diſcharged, 


* 


— 


20. Writ of Error in B. R. upon a Judgment in B. C. and the Plaintiff in Error en- 
tered into a Recogniſance with Bail to proſecute the Writ with Effect; afterwards the 


Plaintiff in the Original Action brought a Scire Facias againſt the Bail in the W 
Error, to ſhew Cauſe guare Executionem non habet, and aſſigned two Cauſes, 


rit of 


for that the 


Principal had not taken out a Scire facias ad audiendum Errores, when it was granted and 
geturnable octab trin. nor had delivered any ſuch Writ to the Sheriff; the Bail pleaded 
that præceptum fuit Vicecomiti to warn the Plaintiff in the Action returnable ocra Voie 


and afterwards the Defendant in the Action appeared at the Day, 


ſed Vicecomes non miſy 


breve ; and that the Plaintiff did not come, Ec. whereupon the Defendant brought an 
Alias ſcire facias ad audiendum Errores, returnable on a certain Day, and before that Da 


came, the Defendant died, &c. and upon a Demurrer to this Plea, it was adjudged 


to be 


ill, becauſe it did not appear that any Writ was delivered to the Sheriffs ; for there ſhould 
have been a Continuance between the firſt and ſecond Scire facias, which ſhould haye 
been delivered to the Sheriff, for when a Man is bound to do a Matter of Fact, as in thi; 
Caſe, it ought to be 1 that he had done it, otherwiſe it ſhall not be intended. 1 Ry 


Rep. 329. Middleton verſus Twin. 
21. The Plaintiff had Judgment in 


Execution, and now a Sire facias was brought againſt the Bail; it was inſiſted for 


verſus Downs. | | . 
22. Writ of Error was brought by the Bail, of a Judgment againſt the Principa 
alſo of a Judgment upon the Sci. fa. in redditione Executiomis fuperinde ; and the 


Debt in B. R. and upon a Writ of Error in te! 
Exchequer-Chamber, the Plaintiff in Error entered into a Recognizance with Sureties o 
proſecute it with Effect, and for not proſecuting, &c. a Sire facias was brought againt | 
the Principal, who appeared, and there was Judgment againſt him, and he was taken in! 
them.. 
that they were diſcharged by the Appearance of the Principal to the Scire facias brought 1 
againſt him; & per Coke, if this Bail upon the Writ of Error arc like Bail at Common? 
Law in an Action, they are diſcharged by the Appearance of the Principal; but if they | 8 
are Bail for the Defendant, they are not therefore to plead it. 1 Rol. Rep. 363. Asken Þ © 


|, and 
Error 


aſſgned in the Judgment in the Sci. fa. againſt the Bail was, that no Capias was awarded 


aga de Principle; adjudged, that ſuch Capias ought to be againſt the Principal, and 


non eft 1;-ventus returned before there can be a Sci. fa. againſt the Bail; for if the Princi 
pal be taken on the Capias, or he render himſelf, no Execution ought to be againſt th: 


Bail. Co. Car. 344. South verſus Griffith. 


23. The Defendant, with two Sureties, entered into a e ee for his good Be. 4 
R 59. havivur; and now upon a Sire facias brought on this Recogni 18 
24/, % dant, the Breach aſſigned was, that he had ſpoken ſeveral opprobrious and ſcandalow Þ# 


Words to the Plaintiff himſelf; upon not guilty pleaded the Jury, found him gu 


{peaking theſe Words to the Plaintiff, Thou art a Knave to thy Face, and a ſcurvy Fellm; k 
the better Opinion was, that Words which are a Breach of the Peace, are likewiſe ! 


| Breach of the good Behaviour. Palm. 126. Stamp verſus Hide. 


24. Judgment againſt the Principal in Debt, and a Sci. fa. againſt the Bail, which wa 
returned, and a ſecond Si. fa. againſt them; to which they pleaded, zull tie! Rec 
and afterwards they brought the Body of the Principal into Court, and pray'd, that he 
might be in Execution, and they diſcharged ; adjudged, that if he had been broug 


ance againſt the Defen- 


BP. 
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ilty of 3 


either before, or upon the Return of the ſecond Sci. fa. that he ſhould be in Execution 


and they ſhould be diſcharged ; but ſince they had pleaded to the ſecond Sci. fa. the 


Court 


could not compel the Plaintiff in the Action to have him in Execution, unleſs he conſent 


ed to it, and prayed that it might be ſo. Palm. 392. Cope verſus Dowty's Caſe. 


25. Scire facias againſt the Bail, who plead, that the Principal reddidit ſe in Exonert 
tionem mamucaptorum, & hoc parat eſt verificare ; and upon Demurrer it was objected, that 


it ought to be * prout patet per Recordum ; tis true, that though the Committitur is 
cd on Record, yet the Party is not eſtopped by it to ſay, that the Principal is 


entel- 
not il 


Priſon; and that ſhall be tried by the Country, ſo that the Record is not concluſive. Si 
216. Middleton verſus Manucapters of Silveſter. 3 Lev. 152. Delves verſus Fanſhaw. S. 


the Plaintiff had Judgment. See Statute. 5 Anne. cap. 16. 


26. In an Action of Debt upon a Judgment for 200 J. Fane and Barker, and each 


them were Bail; and the Plaintiff proceeded, and got Judgment, and thereupon a 


Capi® 


#4 {atisfaciend iſſued againſt the Principal; and upon 20 eft inventus returned, a Sti. ft 
againſt both the Bail, and upon a Nz-1/ returned a ſecond Sci. fa. and the like Return 
whereupon Judgment was entered againſt the Bail, that the Plaintiff habeat Execution 


ſuam verſus Fane Barker, &c. and a Capias and a Teſtatum Capias to Briſtol again 
alone, upon which he was taken there; and upon a Motion it was objected, that 
Execution ought to purſue the Judgment; but that the Judgment in this Sci. fa. 


ſt Fail 


evel) 


was | 


gainſt two, and therefore the Capias could not be againſt one without the other, whic 


15 very true, if the Judgment had been to recover, but here 'tis to have Executicn : Nou! 
4 | | Recoy! 
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Scire facias 
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Recognizance entered into by the Bail is a Judgment, upon which, after the Year and a 
Day, the Plaintiff had no Remedy, but an Action of Debt, till the Statute . 2. c. 45. 
gave the Sci. fa. in perſonal Actions; and enacts, that if Execution is not had within 
the Year, then that the Sheriff exegui faciat, and doth not ſay, that after the Sci. fa. he 
ſhall have Judgment to recover ; ſo that the Recogniſance of the Bail, which is joint and 
ſeveral, remains ſo ſtill, and is not altered by the Judgment in the Sci. fa. ſo that Exe- 


674. 339. Lee & ux verſus Sir Fra. Fane. See 3 Cro. 185. S. P. 

27. Hire facias againſt the Bail, who appeared and pleaded in this Manner, (viz.) & 
pred M. R. L. R. ven & dicunt, that there was no Capias againſt the Principal; and upon 
Demurrer it was objected, that it doth not appear, whether they came in proper Perſon, 
or by Attorney, and for that Reaſon it was held ill. Sid. 370. Bolton verſus Clerke. 

28. Scire facias upon a Judgment againſt the Principal for 35 J. 6 s. 8 d. the Bail 
pleaded, that the Principal after the Judgment obtained, paid the Plaintiff 34 J. in Satis- 
faction of the Debt due on the Judgment, which he (the Plaintiff) accepted ; and upon a 
Demurrer to this Plea, it was adjudged ill, becauſe the Money was due immediately upon 
the Judgment obtained ; and in ſuch Caſe, Payment of a leſs Sum in Satisfaction of a 
greater, is not good. 2 Lev. 212. Holmes verſus Brown. 

29. Scire ſacias againſt the Bail of one Hal; they plead, that the Original was laid 
in the Conrty of York, in which Action ſo laid, there was no Judgment againſt Hal the 
Principal; but that the Judgment upon which this Si. fa. was brought, was had againſt 
him the {aid Hall, on an Action laid i the County of the City of Tork, &c. there was a 
Replication and Rejoinder ; and upon a Demurrer it was adjudged, that though by the 
"X Courſe of the Court, the Plaintiff might declare in another County againſt the ſame 
parties, and the Judgment obtained would be good; yet by ſuch Variation of the Coun- 
FIR ty, the Bail will be diſcharged, and not liable to the Damages in the new Declaration. 
z Lev. 235. Tates verſus Plaxton. 


there was a Ca. /a. againſt the Principal, by Virtue whereof he was taken, and afterwards 


paid the Money; but did not ſay where he paid it, and this was held an incurable Fault. 
1 Mod. 24. Birrel verſus Shaw. | 


31. Scire facias againſt the Bail, who plead in Bar, that after Judgment was obtained 


| againſt the Principal, there was a Ca. ſa. againſt him, directed to the Sheriff of London, 
e Who returned uon eſt iuventus; and thereupon a Teſtatum Ca. ſa. iſſued againſt him to the 
Sheriff of Srry, upon which he was taken in Execution, and detained until the Plaintiff 
„ himſelf required the Sheriff to diſcharge hin ; and upon Demurrer, this was held an im- 
pertinent Plea, for where once the Principal is taken in Execution, the Bail are diſcharg- 
ed. 2 Lutw. 1269. Sparke verſus Cole. | 
on 32. Scire facias againſt the Hail, who plead, that before the Return thereof, a Capias 
= WC brought againſt the Principal, and that by Virtue thereof he was taken at H. and de- 


mT tained in Priſon quouſque poſtea he paid the Money, but did not ſay where; the Plaintiff re- 


plied, mot ſolvit; and the Defendants demurred, and the Plaintiff had Judgment, becauſe 
the Defendant did not alledge any Place where the Money was paid. 1 Vent. 49. Peril 
un E verſus Shaw. 1 Mod. 24. S. P. 2 Mod. 304. S. P. „ 
33. Judgment againſt the Defendant in B. R. and a Writ of Error brought in the 
EZ Exchequer-Chamber, and the now Defendants entered into a Recogniſance as Bail for 
the Flaintiff in Error, that he ſhould proſecute it with Effect, or pay the Money, if the 
3 Judgment ſhould be affirmed ; and now a Sci. fa. was brought againſt them upon that Re- 
WE cogniſance, who plead, that the Plaintiff in Error did proſecute it with Effect; then the 
= Plaintiff in the Sci. fa. replied proteftando, that he did not proſecute the Writ of Error 
8 vith Effect pro placito; that the Judgment was affirmed by the Juſtices of the Common 
Bench and the Barons de gradi de la Coife, & hoc paratus eft verificare per Recordum; 
to which the Defendant demurred, becauſe it was not alledged that fix were preſent when 
the Judgment was affirmed, which is expreſly required by the Statute 2) Elix. cap. 8. 
zich gives the Writ of Error in the Exchequer-Chamber ; but adjudged, that if there 
& vere not fix, then the Defendant ſhould have pleaded zul tiel record, and not have de- 
& murred. 1 Vent. 15. Barret verſus Milward. 
34. Sc. fa. againſt the Bail, who pleaded in Bar, that the Principal died before the 
ay of the Ca. /z. againſt him, which may be true, for it might be before the Day of 
the Return of the alias Cu. ſa. and then the Bail are liable; and for this Reaſon the 
| Plaintiff demurred, eſpecially to this Plea, and had Judgment ; for it ſhould have 
been, that the Principal died before the Return alicnjus Brevis de Capias ad ſatisſaciend 
| againſt him. 5 Mod. 167. King verſus Sharp. 
35. Judgment on a Sci. fa. againſt the Bail, who brought a Writ of Error as well up- 
on the Judgment againſt the Principal, as upon the Judgment on the Sci. fa. and for that 


Reaſon it was quaſhed, for they were not Parties to the original Judgment. 5 Mod. 397. 
Auocd verſus Duell. 


Ce 36. Sire 


cution may joint or ſeveral according to the Recogniſance, cho' the Sci. fa. is joint. 


30. Scire facias againſt the Bail, who plead, that before the Return of the Writ, 
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Scire facias. 


verſus 
Dingley 
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* Aſtry 
verſus 
Palfri- 


man. 


but excuſe themſelves by ſhewing that there was * no Ca. /a. againſt the Principal; the 


ing a Ca. /a. for he might have other Executions, (vz.) a Fi. fa. or an Elegit: Now here 1 


ſhews that the Plaintiff had made his Election to have the Body; and there being a clear 


— — — 


36. Scire ſacius againſt the Bail, who plead, that there was no Ca. ſa. againſt the Prin. 
cipal ; the Plaintiff replied, and ſet forth a Ca. ſa. & non eff inventus returned; but it 
appeared, that it was Teſte a Year after the Judgment, and no Sci. fa. appearing, it muſt 
for that Reaſon be accounted illegal; but adjudged, that the Want of a Sci. fa. previous 
to a Ca. ſa. after a Year, is but Error, of which the Bail cannot take Advantage; that the 
Plaintiff in entitling himſelf againſt the Bail never mentions a Capias; that in the prin. 
cipal Caſe, the Defendant had admitted all, which intitles the Plaintiff to this Sc7. fh. 
(viz.) the Non-payment of the Condemnation-Money, and not rendring the Principal, 


Reaſon of which is, that they are not yet to render the Principal, till the Plaintiff hath b £ 
his Election, whether he will have his Body or not; and this would appear by his bring. i 


ban, A — —— * aw aa. ff 


— 


it appears that a Ca. ſa. was brought, and though it might not be legally ſued out, yet it 


1 


Title made for him to bring this Sci. fa. he had Judgment accordingly. Mod. Caſes 304, 
Cholmley verſus Veale. See Redman verſus Jale. oe 
37. Upon a Writ of Error brought, the Bail entered into a Recogniſance, conditioned 
that if rhe Judgment is affirmed to pay the Money; and a Sci. fa. being brought on this 
Recogniſance, the Defendant pleaded Payment of the Money; but the Plea being ill for! * 
Want of a Venue, it was objected againſt the Sci. fa. that it was not returnable on any 00 
Returu-Day, but on a Day certain; and it not being grounded on any Bill, it ought to | # 9» 
1 
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be returnable on a Returu-Day, as if it had recited the Condition of the Recogniſance ; then 
it had been in Nature of a Bill, but here 'tis a Writ, and ſo it was ruled. 1 Lev. 246, 
Allen verſus Cutler. 1 | b 

38. Judgment againſt two Defendants in Trover, and upon a Sci. ſa. againſt the Bail, | d 
they pleaded, that the Plaintiff had taken one of the Principals in Execution before this | 4 
Sci. fa. iſſued againſt them; ſo that he diſabled the Bail to bring in both their Bodies , ? 
according to the Condition of their Recogniſance, becauſe he himſelf had taken one of 
them in Execution; *tis true, if the Bail had been taken firſt, and afterwards the Prin. 
cipal, they may all be detained till Satisfaction made; the Court inclined, that the Plain“ N 
tiff ſhall not be concluded by his Election in proceeding againſt the principal firſt. 1 . K 
315. Aſtree verſus Ballard. * Fones 15. S. C. Sid. 167. S. C. 2 Lev. 195. S. C. 2 Md . 
312. AY 6d | | | 3 
39. Scire facias againſt the Bail, who pleaded, that the Principal had paid the Debt, 
ante diem impetrationis Brevis ; and upon Demurrer to this Plea, it was objected that iti! 
was ill, for though the Bail may plead Payment by the Principal, becauſe the Recogni- ! 
ſance is in the Disjunctive, to render the Body or pay the Money; yet this cannot be 
pleaded before a Ca. ſa. is taken out, E5c. but adjudged a good Plea, and the Bail have 
any Time to ſave themſelves before the Return of the ſecond Sci. fa. 1 Vent. 262 
Burfoot verſus Peal. Wo, 

40. Scire facias againſt the Bail, upon a Recogniſance conditioned, that if Judgment 
ſhould be had againſt the Principal in an Action of Debt of 2000 J. that he ſhould pay 
the Money, or render his Body to Priſon ; and the Plaintiff ſets forth, that he had re- 
covered, Ec. but that the Principal did not render himſelf ; the Defendant (the Bail) 
pleaded, that there was no Declaration delivered againſt the Principal within two 'Terms 
after the Recogniſance; and upon Demurrer to this Flea, the Plaintiff had Judgment 
for though by the Courſe of the Court, if the Defendant lie in Priſon two whole Terms, 
without any Declaration againſt him, in ſuch Caſe he may be diſcharged by a Rule; yerit 
a Declaration be afterwards delivered, and Judgment thereon, tis good, and the Bail wil 
be liable. 2 Vert. 143. Dodd verſus Dawſon. | 

41. Scire facias againſt the Defendant, for that he having recovered againſt the nov 
Plaintiff fifteen Hundred fifty-eight Pounds; and upon an Elcgit ſued forth, the Sherif 
had delivered to him a Moiery of the Plaintiff 's Lands to ſuch Value; and though th 
Defendant had levied out of the Profits, Ec. fourteen Hundred eighty-nine Pounds and 
ſixteen Shillings, and that the Plaintiff paratus flit to pay the Defendant 68 J. 4 8. tit 
Reſidue of the ſaid Debt, which he had refuſed to receive; therefore the Sheriff ws 
commanded Scire facere the Defendant to ſhew Cauſe why he refuſed to accept the 
ſame, Oc. and to redeliver the Lands to the Plaintiff; upon a Scz. feci returned, the De- 
fendant appeared, and pleaded, that for a long Time, (22z·.) for two Years poſt delibert 
tionem of the ſaid Lands in Execution, c. the Plaintiff de injuria ſua propria kept tit 
Defendant out of Poſſeſſion, and received the Rents and Profits to his (the Plaintiff 5) 
own Uſe; and upon Demurrer to this Plea, it was objected that it was ill, becauſe tit 
Defendant had pleaded that the Plaintiff kept him (the Defendant) out of Poſſeſſion i 
two Years prf deliberationem of the Lands in Extent, when it ought to be prox* poſt de, mur: 
heraticnem, for probably he might keep him out after the Writ now brought; and MF take! 
ſo, tis not to any Purpoſe ; but adjudged, that ſince it appears by the Plea, that th Priſc 
Plaintiff had received the Profits for two Years, by Cenſequence the Defendant wy : 
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have ſome Money due to him, which he had not levied out of the Profits before the Scz. 
fa. brought: It apptars likewiſe by this Writ, that the Judgment was had 30 Nai: 14 
Car. 2. and that the Lands were delivered in Extent 13 Offob. in tbe ſame Near; ſo that 
the Writ was depending but one Year ; and that the Moiety of the Lands delivered in 
Execution, appears by the Record to be of the yearly Value of 178 J. 8.5. and no more, 
= «© that the Keeping the Defendant out of Poſſeſſion, could be but for one Year before 
me Writ, and therefore there was no Cauſe for the Plaintiff to have Reſtitution ; then it 
WM was objected againſt this Sci. fa. that the Plaintiff had alledged that paratus fuit ſolvere, 
without a Profert hic in Cur, &c. as he ought, and then ſay parat ad ſolvend to the De- 
ſendant, fi illos acceptare voluerit; but this Exception was not regarded. 2 Sand. 71. 
Underbill verſus Devereux. 5 
42. In a ſpecial Verdict in Ejectment, the Jury found that the Father of the Defen- 
dant was Tenant for Liſe of the Lands in Queſtion, Remainder in Tail to his Son the 
Defendant, that the Father entered into a Recogniſance to the Plaintiff, and died; and 
afterwards the Plaintiff brought a Si. fa. and the Sheriff returned the Defendant Heir 
and Tertenant, and that Scire fecit the Defendant, who making Default Judgment was 
had againſt him, that the Plaintiff ſhould have Execution; and it was argued for him, 
that upon this Judgment on the Sc. fa. the Defendant is bound till tis reverſed by Writ 
of Error, or Audita guereia; and ſo it was adjudged. Raym. 19. Day verſus Cuild ford. 
: 43. One Moor and two Perſons entered into a Recogniſance for the good Behayiour of 
Moor, who afterwards aſſaulted another, and then he was indicted, ſo that he being ſo 
bound, did aſſault T. P. by Reaſon whereof he forfeited his Recogniſance ; bur this In- 
dictment was quaſhed, becauſe he ought not to be proſecuted upon an Indictment, but upon 
a Ki. fa. to ſhew Cauſe why Execution ſhould not be had upon this Recogniſance. Raym. 
196. The King verſus Moor. | | 5 N 
44. After Bail put in, the Defendant obtained an Injunction to ſtay Proceedings, and 
about two Terms afterwards, this Injunction was diſſolved; then the Plaintiff delivered 
his Declaration, and had Judgment by Default; and now upon a Sci. fa. brought againſt 
the Bail, they pleaded that there was no Declaration againſt the Principal, within two 
Terms after the Action commenced ; and upon Demurrer to this Plea, the Plaintiff had 


Judgment, becauſe the Bail are liable, if the Plaintiff declare within two Terms after the 
> Injunction diſſolved. 3 Mod. 274. Doe verſus Dawſom. 


2456. The Bail entered into a Recogniſance before a Judge of the Common Fleas ; and 
in an Action of Debt brought upon this Recogniſance, the Plaintiff declared, that the 
VDiefendant by his Writing obligatory, recognit* in Curia Domini Regis de Banco coram Tho- 
p ma Trevor mil” & ſociis ſuis, &c. upon nul tiel record pleaded, the Record certified, ap- 


5 2 to be taken before Fuſtice Nevil at his Chamber; adjudged, that the Plaintiff had 
failed of his Record; in B. R. the Courſe is always to enter Recogniſances as if taken in 
| 4 Court, though they are taken before a ſingle Judge, and they are not taken in a Sum 
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Sid. 54. 
1 Lev. 411 


certain, as in C. B. neither are they a Record till entered; but in C. B. they are a Re- 
a) 3 


cord from the Caption, and bind the Lands before filed in Court, and when filed, they 
10 are Records, and an Action of Debt, or Sei. fa. will lie upon them, either in Middleſex 


where filed, or in London where taken; but if in B. R. the Sci. fa. muſt be brou 
ms 2 Middleſex. 


nt; 195. 5. P. 


ht in 
2 Salk. 564. Shuttle verſus Mood. 600. S. C. See Allen 12. Cro. Car. 05 Hob: 


m 46. Scire facias upon a Recogniſance againſt the Bail, in which the Plaintiff declared, 
1 dhat whereas he had recovered againſt one Ruſſell, and the Defendants became Bail, that 
wil 


he ſhould either pay the Money, or render himſelf to the Marſhal Mareſcha/ noſtre, &c. 
dhe Defendants pray Oyer of the Recogniſance, which was, that Raſſell ſhould pay the, 
Money, or render himſelf to the Priſon of the Marſhall Mareſchalcie Dominæ Regine 
= coram ipſa, &c. then they pleaded, that there was no Ca. /a. returned againſt the Princi- 
pal; the Plaintiff replied, that there was a Ca. ſa. returned, &c. and ſet it forth; but it 
appeared, that there was but four Days between the Teſte and Return; and upon Demurrer 
do this Replication, it was objected, that the Oyer was defective, for not ſhewing of what 
Term the Recogniſance was, fo that it might appear to be a Warrant for the Sei. fa. and 
chat there was Variance between that Writ, and the Recogniſance ; for the Writ and 
Peclaration was, that the Defendant in the original Action, ſhould render himſelf Pri- 
9 loner to the Marſhal Mareſcal' noſtræ, and the Recogniſance was to the Marſhal Mare ſcal 
Domina RAT but adjudged, that though 'tis the Practiſe and Courſe of the Court, 
chat there ſhould be eight Days between the Tefte and Return of the Ca. ſa. againſt the 


erefore the Defendant ſhall not take Advantage of this Irregularity, upon à general De- 
We Purrer; and as to the other Objection, this being a Sci. fa. upon a Recogniſance of Bail 
"Weaken in B. R. the Marſhal, muſt be intended the Marſhal of this Court, and not of the 

7 Priſon of the Palace. 2 Salk. 608. Ball verſus Riſſell. | 


A 


e 47. In 


4 incipal, yet in Point of Law, the Proceſs of B. R. is returnable de die in diem; and 
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47. In C. B. there is but one Sci. fa. againſt the Bail; and, upon a Nibil returned 
; there is Execution; in B. R. there are two, and two Nibhils, but both muſt be ſued one 
| together; for the firſt ſhould be duly returned before the ſecond ſued out; and the 
o ſecond ſhould bear 72e, on the Day of the Return of the firſt ; and 'tis ſufficient if there 
* are fifteen Days incluſive, between the Teſte of the firſt and the Return of the laſt, , 
ij Salk. 599. pl. 4. and 599. Goodwin verſus Peek. | : | 
£0 48. When a Soi. fa. is brought againſt the Bail, it muſt be in ea parte, but where ti 
1 brought againſt the Defendant in the principal Action, it muſt be in hac parte. 2 Salt 
4 599. Lugg verſus Goodwin. | 
i 49. Ca. ſa. againſt the Principal, in Order to charge the Bail, muſt lay four Days ey. 
will cluſive in the Sheriff*s Office, and a Sci. fa. againſt the Bail muſt lie there a convenient 
1 Time, for no certain Time is limited, and it may be antedated, even in Term-time, but 
1 not where it iſſues by Rule of Court. 2 Salk. 599. 
i 50. There was Judgment in a Si. fa. againſt the Bail, and upon a Writ of Error 
11 brought, that Judgment was reverſed, becauſe there was no Warrant of Attorney; for 
1 ſuch a Warrant in the principal Action is no Warrant to the Sci. fa. becauſe theſe are 
Wh. diſtin Actions; therefore there ought to be a particular Warrant of Attorney to this 
1 Sei. fa. againſt the Bail, and it ought to be entered when the Suit commences, which i 
1 when *tis returned. 2 Salk. 603. Atwood verſus Burr. 
Wh By and againſt Erecutozs, and Adminiſtratozs, 
14 I. Dminiſtrator, durante minore @tate of an Infant Executor, recovered a Debt due 
1 | H \ to the Teſtator, and before Execution the Adminiſtrator died, and then the In- 
„ fant ; adjudged, that the Executor of ſuch Adminiſtrator ſhall never have a Sci. fa. upon 
1/08 that Judgment, becauſe he is not liable to pay the Debts of the firſt Teſtator; fo if an 
1 Adminiſtrator hath Judgment and die, leaving an Executor, that Executor ſhall not have 
„ a Sci. fa. upon that Judgment, becauſe he is not liable to the Debts of the Inteſtate. 5 
„ Rep. 9. In Brudnell's Caſe. Antea Executor of an Executor. (F) 1. S. C. 
1 2 And. 55. 2. Judgment againſt an Executor, to recover againſt him de bonis Teſtatoris; and upon 
. a Sci. fa. awarded againſt him, the Sheriff returned ulla bona Teſtatoris; and thereupon 
18 the Plaintiff ſuggeſted that the Executor had waſted the Goods, and prayed to have a &. 
1 4. againſt him, to ſhew Cauſe why he ſhould not have Execution de bonis propriis; ad- 
ll judged, that ſuch a Sci. fa. would not lie, but where the Sheriff had returned a Devaſta- 
FF vit, and never upon the Suggeſtion of Waſte made by any other Perſon. Cro. Eliz. 530. 
„ Altworth verſus Peel. 
1 3. Sci. fa. againſt an Adminiſtratrix upon a Judgment had againſt the Inteſtate; the 
1 Defendant pleaded ſhe had 20 Goods, which were the Inteſtate's at the Time of his Death, 
1 in her Hands, to be adminiſtred; nor had any at the Time of the Writ brought, or at 
Wo any Time after, which may be very true; for ſhe may adminiſter all the Goods in Dif- 
1 Ft charge of Specialties due and owing by the Inteſtate; or ſhe may have diſcharged Sta- 
88 tutes or Recogniſances, all which are inferior to the Judgment ; and therefore upon De- 
1 murer to this Plea, it was adjudged not good, for one Judgment ought to be anſwered by 
wh. 8 another. Cro. Eli. 515. Ordway verſus Godfrey. . 
1 An Executor brought an Action, and had Judgment for a Debt due to the 'Teſta- 
. tor, and before Judgment he died Inteſtate; adjudged, that his Adminiſtrator cannot 
1 have a Sci. fa. upon that Judgment, for want of Privity; for when an Executor dies In- 
1 teſtate, his Teſtator, in Judgment of Law, is alſo dead inteſtate; ſo that the Judgment 
1 obtained by the Executor is void. 1 And. 23. Levett verſus Lewkenor. pl. 7. S. P. 
1 5. Judgment was had by Adminiſtrator, durante minore ætate of the Executrix, againſt 
1 Husband and Wife Adminiſtratrix of B. G. afterwards the Executrix came of Age, and 
1 married, and then ſhe and her Husband brought a Sci. fa. on that Judgment; and adjudg- 
5 ed that it did not lie, Bromwnl. 59. King verſus Death, becauſe they were no Parties to the 
vb Record. Brownl. 83. contra, they may have ſpecial Sci. fa. 
Wh 6. The Teſtator appointed B. G. to be Executor, till two Women came of Age, of 
1 were married, and then they to be Executrixes; the Executor recovered Judgment in an 
WH Action of Debt, and before Execution, the Women Executrixes came of Age, and were 
1 married, and they and their Husbands brought a Sci. fa. to have Execution of the Judgę- 
4 ment obtained by the Executor; and adjudged that it was well brought; for this is no! 
i g like the Caſe of an Adminiſtrator, durante winore ætate of an Infant Executor, who gets 
ky Judgment, and the Infant dying before Execution; in ſuch Caſe, the Adminiſtrator 
8 bonis non, ſhall never have a Sci. fa. upon that Judgment, becauſe he comes in Paramount 


the firſt Adminiſtration, and as immediate Adminiſtrator to the firſt Teſtator, my r 
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ſuch Caſe is ſuppoſed to die Inteſtate; but here in this Caſe, the Executors were all in 
Privity to each other, and all made by the Act of the Teſtator himſelf. 2 Browsl. 144. 
Keny verſus Trollop. | 


make himſelf privy to him who was Party to the Record, which an Adminiſtrator de bois 
non cannot, becauſe he claims by Commiſſion from the Ordinary. ev. 33. Tates ver- 
ſus Gough. Antca. (A) 12. S. C. 28 H. 8. Bendlos 2. S. P. Moor 680. S. C. 2 Cro. 4-3 Go 
pl. 9. S. P. 


had Judgment for ſo much; and fometime afterwards he ſuggeſted, that the Executor 
had Aſſets to the Value of the remaining Part of the Debt, and thereupon he brought a 


did not warrant it; therefore the Plaintiff ought to bring a new Action of Debt. Aſoor 
246. Davis's Caſe. 


Sei. fa. againſt the ſaid Executor; but adjudged that it did not lie, becauſe the Judgment 


J. A Sci. fa. being grounded upon a Record; he who will have Action upon it, muſt See p7.10, 


8. An Executor being ſued, he pleaded plene Adminiſtravit, upon which they were at March 9, 
Iſſue, and the Jury found Aſſets to ſatisfy Part of the Debt; whereupon the Plaintiff S. C. 


9. An Adminiſtratrix brought an Action of Debt for a Debt due to her Inteſtate, and xfarch 
had Judgment; then ſhe died Inteſtate, and Adminiſtration de bonis nor, &c. of the firſt 9. S. C. 


Inteſtate, was granted to the Plaintiff, who brought a Scr. fa. againſt the Defendant, to 
ſhew Cauſe why he ſhould not have Execution upon that Judgment; but adjudged, that 
it did not lie for want of Privity; and that he ought to bring a new Action of Debt. 2 Cro. 
See pl. 7. S. P. | 

” m_ If a be had againſt an Executor, for a Debt due and owing by the Teſta- 
tor, and before Satisfaction he dies Inteſtate, and Adminiſtration de honig non, &c. is 
granted to B. G. in ſuch Cale, the Plaintiff may have a Sci. fa. againſt the ſaid B. G. 
becauſe he cometh in the Place of the Executor, and being for the Debt of the Teſtator, 
is liable unto it; though if an Executor had been Plaintiff, and had recovered a Debt due 
to the Teſtator, and died Inteſtate before Satisfaction, and then Adminiſtration de Bois 
jon, &c. had been granted to another, ſuch Adminiſtrator could not have a Sci. fa. becauſe 
| © © he is immediate Adminiſtrator to the firſt Teſtator, and comes in Paramount, the Admi- 
w © niſtration of his Fxecutor. Cro. Car. 119, 167. Snape verſus Norgate. Forces 214. S. C. See 
g Z Poſtea pl. 14. 1 | | 


I. The Obligee died Inteſtate, and his Adminiſtrator brought an Action of Debt on Latch. 
the Bond, and had Judgment, and then he died Inteſtate ; and Adminiſtration of his 149. S. C. 


Goods was granted to the Plaintiff, who brought two Writs of Sci. fa. upon that Judg- 
ment, and upon two Nichils returned had Judgment: Now though this was irregular, it 
could not be ſet aſide upon a Motion, for he ought to have hrought a &i. fa. upon the 
LS n new Action of Debt on the Bond. Palm. 443. Paſtall verſus Ward. 
= Ste 251. S. P. | 


12. Judgment againſt the Defendant, and a Fi. fa. iſſued on that Judgment; but be- Death of 


he 3 b fore the Writ was executed, he died Inteſtate; and afterwards Adminiſtration being eiflerPar- 
h, WS granted to his Wife, the Writ was executed upon his Goods in her Hands; and this was 4 3 
at adjudged good, without bringing a Sci. fa. becauſe the Property of the Goods was bound © ” 


iſ. by the Tefte of the Fi. fa. ſo that a Sale thereof made for a valuable Conſideration could 
ta- not be avoided; and ſince the Inteſtate himſelf, whilſt living, could have no Plea to the 
Je F. fa. tis not reaſonable that his Adminiſtrator ſhould have any Benefit to plead to a Sci. 
by %. but this was againſt the Opinion of the Chief Juſtice Vaughan. 1 Mod. 188. Farrow 

== verſus Brookes. 
13. But where the Defendant, againſt whom the Fudgment is obtained, dies, in ſuch Caſe 
the Plaintiff may have a Sci. fa. againſt his Executors, and againſt a Stranger who enters 
eon the Lands; as for Inſtance, The Plaintiff got Judgment in Ejectment, and before Ex- 
eeution the Defendant died; adjudged, that the Plaintiff may have a Scr. fa. againſt his 
2 Executors; ſo where a Sci. fa. was brought againſt the Defendant and his Tertenants, to 
*S ſhew Cauſe why the Plaintiff ſhould not have Execution; and upon Demurrer, it being 
objected, that the Sci. fa. did not lie againſt the Tertenants, adjudged that it did. 
Þ - 100. Cook verſus Coo. Sid. 317. Cole verſus Tertenants of Skinner. Antea. (A) 22. 
14. The Husband died, and left his Widow within the Age of ſeventeen Years, and 
Adminiſtration, durante minore ætate, was granted to her Father, againſt whom Yung brought 
an Action of Debt, and had Judgment; then the Father died, and the Widow being 
now of full Age, and married again, Adminiſtration de bois now, &c. was granted to 
Husband and Wife, againſt whom Dung, who was the Judgment-Creditor, brought a 
Li. fa. &c. and adjudged well brought, becauſe it is to have Execution on a Judgment, 
or a Debt due and owing to the firſt Teſtator; and there is a great Difference between 
I KI. fa. againſt an Adminiſtrator of an Adminiſtrator, and a Sci. fa. by an Adminiſtrator of 


* 


1 for in the one Caſe, a Sci. fa. will lie againſt an Adminiſtrator of an Admi- 
n rator, upon a Judgment had againſt the firft Adminiſtrator, becauſe they both claim 
N nder the Inteftate, and by Conſequence both are liable; but where an Executor obtains a 


Fudgincut, 


2 Lutw, 
1268.5.C. 
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47. In C. B. there is but one Sci. fa. againſt the Bail; and, upon a Nihil returned 
there is Execution; in B. R. there are two, and two Nihils, but both muſt be ſued oe 
together; for the firſt ſhould be duly returned before the ſecond ſued out; and the 
ſecond ſhould bear Teſte, on the Day of the Return of the firſt ; and *tis ſufficient if there 
are fifteen Days incluſive, between the Teſte of the firſt and the Return of the laſt. , 
Salk. 599. pl. 4. and 599. Goodwin verſus Peek. | | 


48. When a Sci. fa. is brought againſt the Bail, it muſt be in ea parte, but where tis 
brought againſt the Defendant in the principal Action, it muſt be zu hac parte. 2 falt 


599. Lugg verſus Goodw7n. | | 
49. Ca. ſa. againſt the Principal, in Order to charge the Bail, muſt lay four Days ey. 


cluſive in the Sheriff's Office, and a Sci. fa. againſt the Bail muſt lie there a convenient 


Time, for no certain Time is limited, and it may be antedated, even in Term-time, but 


not where it iſſues by Rule of Court. 2 Salk. 599. | 

' 50. There was Judgment in a Si. fa. againſt the Bail, and upon a Writ of Error 
brought, that Judgment was reverſed, becauſe there was no Warrant of Attorney; for 
ſuch a Warrant in the principal Action is no Warrant to the Sci. fd. becauſe theſe are 
diſtinct Actions; therefore there ought to be a particular Warrant of Attorney to thi; 
Sci. fa. againſt the Bail, and it ought to be entered when the Suit commences, which is 


when *tis returned. 2 SaJk. 603. Atwood verſus Burr. 


(D) 
By and againſt Executozs, and Adminiſtratozs, 


I. Dminiſtrator, durante minore etate of an Infant Executor, recovered a Debt due 

1 \ to the Teſtator, and before Exccution the Adminiſtrator died, and then the In- 
fant ; adjudged, that the Executor of ſuch Adminiſtrator ſhall never have a Sci. fa. upon 
that Judgment, becauſe he is not liable to pay the Debts of the firſt Teſtator ; ſo if an 
Adminiſtrator hath Judgment and die, leaving an Executor, that Executor ſhall not have 
a Sci. fa. upon that Judgment, becauſe he is not liable to the Debts of the Inteſtate. 5 
Rep. 9. In BrndnelPs Caſe. Antea Executor of an Executor. (F) 1. S. C. 

2. Judgment againſt an Executor, to recover againſt him de bonis Teſtatoris; and upon 
a Sci. fa. awarded againſt him, the Sheriff returned ulla bona Teftatoris ; and thereupon 
the Plaintiff ſuggeſted that the Executor had waſted the Goods, and prayed to have a &. 


fa. againſt him, to ſhew Cauſe why he ſhould not have Execution de bonis propriis; ad- 


judged, that ſuch a Sci. fa. would not lie, but where the Sheriff had returned a Devaſta- 
vit, and never upon the Suggeſtion of Waſte made by any other Perſon. - Cro. Eliz, 530. 
Aldworth verſus Peel. N 

3. Sci. fa. againſt an Adminiſtratrix upon a Judgment had againſt the Inteſtate; the 
Defendant pleaded ſhe had 20 Goods, which were the Inteſtate's at the Time of his Death, 
in her Hands, to be adminiſtred ; nor had any at the Time of the Writ brought, or at 
any Time after, which may be very true; for ſhe may adminiſter all the Goods in Dif- 
charge of Specialties due and owing by the Inteſtate; or ſhe may have diſcharged Sta- 
tutes or Recogniſances, all which are inferior to the Judgment; and therefore upon De- 
murer to this Plea, it was adjudged not good, for one Judgment ought to be anſwered by 
another. Cro. Eliz. 575. Ordway verſus Godfrey. 5 5 

4. An Executor brought an Action, and had Judgment for a Debt due to the Teſta- 
tor, and before Judgment he died Inteſtate; adjudged, that his Adminiſtrator cannot 
have a Sci. fa. upon that Judgment, for want of Privity; for when an Executor dies In- 
teſtate, his Teſtator, in Judgment of Law, is alſo dead inteſtate; ſo that the Judgment 
obtained by the Executor is void. 1 And. 23. Levett verſus Lewkenor. pl. J. F. P. 

5. Judgment was had by Adminiſtrator, durante minore ætate of the Executrix, againſt 
Husband and Wife Adminiſtratrix of B. G. afterwards the Executrix came of Age, and 
married, and then ſhe and her Husband brought a Sci. fa. on that Judgment; and adjudg- 
ed that it did not lie, Brownl. 59. King verſus Death, becauſe they were no Parties to the 


| Record. Brownl. 83. contra, they may have ſpecial Sci. fa. 


6. The Teſtator appointed B. G. to be Executor, till two Women came of Age, or 
were married, and then they to be Executrixes ; the Executor recovered Judgment in an 
Action of Debt, and before Execution, the Women Executrixes came of Age, and were 
married, and they and their Husbands brought a Sci. fa. to have Execution of the Judg- 
ment obtained by the Executor; and adjudged that it was well brought; for this is not 
like the Caſe of an Adminiſtrator, durante minore ætate of an Infant Executor, who get 


Judgment, and the Infant dying before Execution; in ſuch Caſe, the Adminiſtrator d 


bonis non, ſhall never have a Sci. fa. upon that Judgment, becauſe he comes in Paramount 


the firſt Adminiſtration, and as immediate Adminiſtrator to the firſt Teſtator, * , 
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ſuch Caſe is ſuppoſed to die Inteſtate; but here in this Caſe, the Executors were all in 
Privity to each other, and all made by the Act of the Teſtator himſelf. 2 Brotnl. 144. 
Keny verſus Trollop. | | i DH 

u. A Sci. fa. being grounded upon a Record; he who will have Action upon it, muſt 
make himſelf privy to him who was Party to the Record, which an Adminiſtrator de bonis 
non cannot, becauſe he claims by Commiſſion from the Ordinary. ev. 33. Tates ver- 
ſus Gough. Antca. (A) 12. S. C. 28 H. 8. Bendlos 2. S. P. Moor 680. F. C. 2 Cro. 4. F. C. 

„ . 
KF: p _ An Executor being ſued, he pleaded plene Adminiftravit, upon which they were at 
EE 71fue, and the Jury found Aſſets to ſatisfy Part of the Debt; whereupon the Plaintiff 
ES had Judgment for ſo much; and fometime afterwards he ſuggeſted, that the Executor 
had Aſſets to the Value of the remaining Part of the Debt, and thereupon he brought a 
Sei. fa. againſt the ſaid Executor; but adjudged that it did not lie, becauſe the Judgment 
did not warrant it; therefore the Plaintiff ought to bring a new Action of Debt. Aſoor 
246. Davis's Caſe. | 

9. An Adminiſtratrix brought an Action of Debt for a Debt due to her Inteſtate, and 
had Judgment; then ſhe died Inteſtate, and Adminiſtration de bonis non, &c. of the firſt 
Inteſtate, was granted to the Plaintiff, who brought a $c7. fa. againſt the Defendant, to 
ſhew Cauſe why he ſhould not have Execution upon that Judgment ; but adjudged, that 
it did not lie for want of Privity; and that he ought to bring a new Action of Debt. 2 Cro. 
- 10. If Judgment be had againf an Executor, for a Debt due and owing by the Teſta- 
tor, and before Satisfaction he dies Inteſtate, and Adminiſtration de bonis non, &c. is 
granted to B. C. in ſuch Caſe, the Plaintiff may have a Sci. fa. againſt the ſaid B. G. 
EZ becauſe he cometh in the Place of the Executor, and being for the Debt of the Teſtator, 
is liable unto it; though if an Executor Had been Plaintiff, and had recovered a Debt due 
to the Teſtator, and died Inteſtate before Satisfaction, and then Adminiſtration de Bonis 


he is immediate Adminiſtrator to the firſt Teſtator, and comes in Paramount, the Admi- 
niſtration of his Fxecutor. Cro. Car. 119, 167. Snape verſus Norgate. Feucs 214. &. C. See 
EZ Poſtea pl. 14. S. P. | 
11. The Obligee died Inteſtate, and his Adminiſtrator brought an Action of Debt on 
che Bond, and had Judgment, and then he died Inteſtate ; and Adminiſtration of his 
n Goods was granted to the Plaintiff, who brought two Writs of Sci. fa. upon that Judg- 
ment, and upon two Nichils returned had Judgment: Now though this was irregular, it 
could not be ſet aſide upon a Motion, for he ought to have hrought a C. fa. upon the 
EE Judgment, but a new Action of Debt on the Bond. Palm. 443. Pafiall verſus Ward. 
ile 251. S. P. | | h | 
12. Judgment againſt the Defendant, and a Fi. fa. iſſued on that Judgment ; but be- 
he fore the Writ was executed, he died Inteſtate; and afterwards Adminiſtration being 
h, granted to his Wife, the Writ was executed upon his Goods in her Hands; and this was 
at {7 adjudged good, without bringing a Sci. fa. becauſe the Property of the Goods was bound 
if. WS by the Teſte of the Fi. fa. ſo that a Sale thereof made for a valuable Conſideration could 
ta - not be avoided; and ſince the Inteſtate himſelf, whilſt living, could have no Plea to the 
e- PF. fa. tis not reaſonable that his Adminiſtrator ſhould have any Benefit to plead to a Sci. 
e. but this was againſt the Opinion of the Chief Juſtice Vaughan. 1 Mod. 188. Farrow 
== verſus Brookes. on 
13. But where the Defendant, againſt whom the Judgment is obtained, dies, in ſuch Caſe 
the Plaintiff may have a Sci. fa. againſt his Executors, and againſt a Stranger who enters 
on the Lands; as for Inſtance, The Plaintiff got Judgment in Ejectment, and before Ex- 
ccution the Defendant died; adjudged, that the Plaintiff may have a Sc. fa. againſt his 
Executors; ſo where a Sci. fa. was brought againſt the Defendant and his Tertenants, to 
ſnew Cauſe why the Plaintiff ſhould not have Execution ; and upon Demurrer, it bein 
odjected, that the Sci. fa. did not lie againſt the Tertenants, adjudged that it did. 
5 * 1oo. Cook verſus Cook. Sid. 317. Cole verſus Tertenants of Skinner. Antea. (A) 22. 
= 14. The Husband died, and left his Widow within the Age of ſeventeen Years, and 
Auminiſtration, durante minore ætate, was granted to her Father, againſt whom Yung brought 
an Action of Debt, and had Judgment; then the Father died, and the Widow being 
gow of full Age, and married again, Adminiſtration de bonis non, &c. was granted to 
Husband and Wife, againſt whom Tung, who was the Judgment-Creditor, brought a 
Vi. Ja. &c. and adjudged well brought, becauſe it is to have Execution on a Judgment, 
or a Debt due and owing to the firſt Teſtator ; and there is a great Difference between 
. fo. againſt an Adminiſtrator of an Adminiſtrator, and a Sci. fa. by an Adminiſtrator of 
Executor; for in the one Caſe, a Sci. fa. will lie againſt an Adminiſtrator of an Admi- 
niſtrator, upon a Judgment had againſt the firſt Adminiſtrator, becauſe they both claim 
under the Inteſtate, and by Conſequence both are liable; but where an Executor obtains a 
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uon, &c. had been granted to another, ſuch Adminiſtrator could not have a ei. fa. becauſe 
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therefore in the principal Caſe, if Cavendiſh the Tenant, ſhould not be allowed to pleat Þ ; 


” 
- 
Os 1 ALS. 
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N , and dies before tis ſatisfied, his Adminiſtrator ſhall not have a Sci. fa. becauſe 
e claims paramount the Judgment obtained by the Executor, (viz.) as Executor t 
the firſt Teſtator. 2 Sid. 122. Toung verſus Folland. Snape verſus Norgate. S. P. See pl. 10 


. (25 - 


againſt Heirs on Judgments of their Anceſtoz; and againſt Texts, 
nants. See (K) per totum. 


1. OcCire fatias againſt the Heir upon a Judgment had againſt his Anceſtor, and af | 
8 two Myils returned, he died, and a new Sci. fa. was brought againſt the next Hei, 
and Judgment againſt him by Default; and upon Error brought in the Exchequer-Chan. | 
ber, the Error affigned was, that there was not any Bill on the File; but it being a ver 
old Judgment, the Court ordered a Bill to be filed. 2 Cro. 186. Mayney verſus Collins. 1 
2. Sci. fa. againſt the Conuſor of a Statute, the Sheriff returned Mortuus; thereupon YG 
another Sci. fa. iſſued againſt the Heir and Tertenants; the Sheriff returned one Cave. 
diſh Tenant of the Manor of A. and ſummoned, and he appeared, and pleaded in Abate. ©* 
ment to the Sci. Ja. Fointenancy with two other Perſons not named in the Writ or Re. 
turn; and upon Bemurrer to this Plea, it was inſiſted for the Plaintiff, that there was n © 
Default in him; and that the Omiſſion of the other two Tertenants, who held in Tointe. | © 
nancy with the Defendant, was the Act of the Sheriff, and that the Plaintiff ought na? 
to be at any Prejudice for his Neglect; but adjudged, that Jointenancy is a good Plea in Þ 3 
Abatement to a Sci. fa. and that when the Sheriff returns that the Tertenant is ſummoned, | * 
he ought to plead every Thing which he can for his Relief, which if he omits, he ſhall ! 
never afterwards have an Audita querela upon any Matter which he might have pleaded, Þ 3 


Fointenancy in Abatement, he alone, muſt be charged with the Debt, which is unreaſon. t 
able; for when the 'Tertenant is returned ſummoned, and he doth not plead that other? 
Tertenants are not ſummoned, he ſhall never afterwards have a Si. fa. or an Audin 7 


querela, to have Contribution of the other Jointenants; but his own Lands ſhall be!? 2 


extended for the whole Debt, without any Manner of Recompence from the other, tl! 
therefore this Plea was adjudged good. Moor 524. Clerke verſus Hardwick. tt 
3. Tenant in Fee- ſimple of Lands in Middleſex, and of other Lands in London, enterei to 
into a Recogniſance to one Carew; and afterwards conveyed his Lands in Middleſex to on, ca 
and his Lands in London to another; the Cogniſee brought a Sci. fa. againſt the Cogniſor u or 
Middle ſex, and the Sheriff returned Mortuus; therefore he brought another Sci. fa. in Middleſer ] 
againſt the Tertenants generally, and the Sheriff returned Verey, the now Plaintiff, Terte. br 
nant, and that he was ſummoned ; but he afterwards made Default, and thereupon there FF mi 
was Judgment againſt him, to have Execution, and a Moiety of his Lands in Middle 7 
was extended by Elegit; and now he brought a Sci. fa. in Nature of an Audita quei ap! 
againſt the Owner of the Lands in London, ad oftendendum quare medietas of his Lands u ns 
London fimiliter extendi non debet ; and upon Demurrer to this Sci. fa. it was objected th rer 
it ought not to be grare ſimiliter extendi non debet ; but guare the Lands extended in . not 
dleſex reſtitui non debent una cum exitibus; but adjudged, that if the Plaintiff in the &i. . is ſ 
will not pray that the Lands extended may be reſtored, but only a Contribution by eu Del 
tent, as in this Caſe, tis in his Election ſo to do; then it was objected, that a Sci. fa. beim tis 
brought againſt the now Plaintiff, and he being returned ſummoned, and not appearinę Ki. 
but Judgment being againſt him by Default, he ſhall never afterwards have a Sci. fa. beca 
Nature of an Audita querela, upon the Suggeſtion of any Matter, which he might ha in t 
pleaded to the &i. fa. if he had appeared; but adjudged, that though he cannot have a nam 
Audita querela to be relieved in any Matter, which he might have pleaded either in 5 not 
to the Sci. fa or in Diſcharge of his Lands, yet he may have this Writ, in ord a u 
to have Reſtitution, or a Contribution, for that neither goes in Bar or in Diſcharę agair 
Moor 535. Verey verſus Carew & al'. | erte 
4. Sei. fa. againſt the Tertenants of *. M. upon a Judgment recovered againſt him, . 2 c;, 
ſhew Cauſe why the Plaintiff ſhould not have Execution; the Sheriff returned, that . 9. 
had no Tertenants within his Bailiwick ; whereupon a Teftatum Scire facias was direct nants 


to the Sheriff of Norfolk, who returned the Defendant S$/oughter Tertenant of a Mefſuag? 
of which V. M,. was ſeiſed at the Time of the Judgment, &c. the Defendant pleaded 
Abatement, that the ſaid /. V. had other Tertenants, in the County of Surry, not ful 
moned, Sc. and upon Demurrer to this Plea, it was inſiſted for the Plaintiff, that fine 
the Statute 17 Car. 2. cap. 5. which is made perpetual by 22 & 23 Car. 2. cap. 2. tis 
Plca to fay, that there were Tertenants in another County; for by that Statute 'tis en" 
ted, that when any Fudgment is extended, it ſhall not be delayed, by Reaſon of any Oi. 


fon of any Part of the extendible Tenements out of the Extent, &c. but adjudged a 75 
4 | 
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Plea, upon the Authority of the Lady Greſham's Caſe, and of Cierbe verſus Hardwick : 
adjudged likewiſe, that the Statute 23 Car. 2. doth not extend to this Caſe, for 
that is when an Extent 1s executed, and the Tertenant vrings an Audita querela, the 
Plaintiff ſhall not be compelled to extend again; but the Perſon upon whoſe Lands the 
Extent is made, ſhall have Contribution againſt the Reſt: But though this was a good 
plea, yet it was adjudged, that it was ill pleaded, for the Defendant pleaded in Abate- 
ment of the Writ, which he ought not to do, but ſhould have demanded Judgement, / 
ipſe ad breve præd in forma pred” reſpondere compelli debeat ; and ſo is the Concluſion of 
che Plea in 2 Sand. 23. Fefferſon verſus Dawſon, and in Moor 524. Clerke verſus Hardwick ; 
beſides, he pleads that the Tertenants in Surrey were not ſummoned, nor ſo much as 
named in the Writ or Return, which is ill, becauſe the Sheriff of Norfolk could not name 
or return them, being in another County. 2 Vent. 104. Prynn verſus Sloughter. See Dyer 
331. b. contra. and 1 Roll. Rep. 57. Holland verſus Lea, where *tis left as a Doubt, whe- 
ther this is a good Plea. 

5. Error to reverſe a Common Recovery, and Judgment given to reverſe it, and it 
was moved to ſet aſide, becauſe there was no Sci. fa. againſt the Tertenants ; & per Cu- 


riam every Sci. fa. is not only a cautionary Writ, but a legal Caution, which makes it 


neceſſary, and the Court cannot proceed to examine Errors without it ; therefore where 
a Judgment erronice emanav?t, it cannot be vacated, but according to the Form and Me- 
thod of Law. 3 Mod. 119. Kingſton verſus Herbert. 

6. Error to reverſe a Common Recovery, ſuffered in the Grand Seſſions in Wales; and 
the Queſtion was, whether there ought to be a Sei. fa. againſt the Heir and Tertenants; 


the firſt * Sci. fa. of this Nature was brought againſt the Heir, but not againſt the 'Terte- + 
nants, and this was where the Writ of Error was to reverſe a Fine levied in Chefter ; but ; 


in the principal Caſe, the Heir is an Infant, ſo no Remedy till he is of Age, if a Sci. 
fa. is neceſſary : Per Curiam, tis not neceſſary in Point in Law, but *tis the Courſe of 
the Court, and that muſt be followed ; and *tis reaſonable that all Parties ſhould be be- 
fore the Court, before Errors are examined; therefore there ſhould be a Sci. fa. againſt 
the Heir and Tertenants. 3 Mod. 274. Anonimns. | 125 | 

"7. Sci. fa. againſt Tertenants, to have Execution of the Lands, of which Sir F. B. was 
ſeiſed at the Time of the Judgment had againſt him ; they plead in Abatement, that 


J. S. had Lands (mentioning them) which were the Lands of Sir F. B. at the Time of 


the Judgment, and that he was ſummoned or returned Tenant, Ec. the Plaintiff replied, 
that 7. $S. was not, or is 'Tenant, and concluded to the Country; and upon a Demurrer 
to the Replication, it was inſiſted for a peremptory Judgment againſt the Tertenants be- 


ES cauſe a Sci. fa. is a judicial Writ given by the Statute of N. 2. Sed per Cur they were 
ordered to anſwer over. T. Jones 122. Collop verſus Branlin. 


Dyer 


21. 


8. An Inteſtate recovered a Judgment againſt T. P. and died; his Adminiſtrator A 


+ 5 not all join in one Plea ; beſides, this is a Pleading Non-tenure by Implication, for if R. R. 


ö. ſeiſed of the Manor of D. then they are not: Now in a Sci. fa. upon a Judgment in 
1 Debt or other perſonal Action, the Defendant cannot plead No- tenure generally, becauſe 
tis conttary to the Return of the Sheriff, but he may plead a ſpecial Non-tenure ; but in a * Mod. 
ine Sc. fa. to have Execution in a real Action, the Defendant may plead Non fenure generally, 

becauſe the Freehold is in Queſtion, and that is favoured in Law ; that the * Tertenants 
in the principal Caſe might plead there are other Tertenants in the ſame County not 
named, and pray Judgment if they ought to anſwer gzovſ7; the others are ſummoned, but 


not f quod breve caſſetur, as they have done in this Caſe; for the Court ought not to abate 


W 4 Writ, but where the Plaintiff can have a better; otherwiſe if the Sci. fa. had been 
againſt particular Tertenants by Name, and not generally. 2 Salk. 601. Adams verſus 
Tenenauts of Savage. See 2 Sand. Fefferſon verſus Dawſon, a goed Precedent. See 2 Sand. 8. 
W 2 Cr. 506. Cro. Eliz. 740. Paim. 241. 2 Roll. Rep. 53. 


9. Judgment in Debt againſt J. R. and T. P. ard a Sci. ja. iſſued againſt the Terto- 


W wants of 7. P. and his Heirs ; the Sheriff returned a Scire ject as to the Heir, and ſeve- 
ral Perſons Tertenants in Baliva ſua warned; they appear and plead in Abatement, that no 
Sei. fa. iſſued againſt VJ. R. the Plaintiff replied, a Sci. fa. iſſued againſt . R. at ſuch a 


Time, and ſet it forth; and upon Demurrer to this Replication it was held ill, becauſe a 
Li. fa. is a judicial Writ ; and therefore muſt purſue the Judgment, which being in this 
Cafe joint againſt two, the Sci. fa. muſt be ſo too, and not ſeveral as this was; adjudg- 


a, that this Return was ill, becauſe the Sheriff returned ſeveral Perſons by Name, Ter- 
enants in Balliva ſua, and did not ſay, that theſe were all the Tertenants in his Bail- 
ick. 2 Salk. 598. Panton verſus Hall. See 2 Roll. 276, Cro. Car. 517. 


(F) By 


brought a Scz. fa. againſt ſuch who were Tertenants of Z. P. at the Time of the Judg- ci 
ment obtained; the Sheriff returned, ſeveral Tertenants warned, and particularly that 134, 226. 
V. R. Tertenant was ſeiſed of a Meſſuage, and of a Manor called B. &c. all the Tenants 
appear, and all join in this Plea, (vz.) that R. R. zs ſeiſed of the Freehold of the Ma- 
vor of B. and ſo they pray Judgment of the Writ, & quod Breve caſſetur ; upon Demur- 
rer to this it was adjudged ill, becauſe the Tertenants being ſeverally returned, they can- 
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Scire facias. 
By and againſt Pusband and Mike. = 


wherein the Demand was-of fix Meſſuages and one Hundred Acres of Land it 
Littleton and Stanwell, in the County of Middleſex ; the 'Tenant confeſſed the Action 
as to the third Part of the Lands in Littleton, and pleaded to Iſſue, as to the reſt ; bet 
the Plaintiff waved the Iſſue, and prayed Execution as to that Part, which was confeſſed. 
adjudged, that he muſt have a ſpecial Sci. fa. reciting the Record as tis pleaded, and 
commanding the Tenant to ſhew Cauſe why the Demandant ſhould not have Execution 
of the third Part of the Tenements in, Littleton; and if the Tenant make Default upon the 
Return of that Sci. fa. the Demandant ſhall have a ſpecial Writ of Seiſin of that third 
Part. Dyer 34. Soper's Caſe. my | = 

2. In falſe Impriſonment, the Defendant juſtified, for that Treſpaſs was brought againg Þ þ 
B. C. and upon the general Iſſue in that Action, the Defendant had a Verdict, and he. 
fore Execution ſhe married the now Plaintiff; afterwards upon a Writ of Error brought, 
and a Sei. fa. againſt B. G. alone, by her Maiden Name; the Judgment was reverſes, 1 1 
and Coſts given to the Plaintiff in Error; he the now Defendant, by Virtue of a Ca. 5 I | 
took the {aid B. GC. the Wife of the now Plaintiff, and averred, that ſhe, and the fd! » 
B. G. were one and the ſame Perſon, Ec. adjudged, that this Si. fa. was well brought 5 
againſt the Feme Covert alone, by the Name ſhe had before Marriage, becauſe it wa, 1 
according to the Judgment in the firſt Action, in which ſhe had recovered, and the ſub. 
ſequent Proceſs muſt purſue that Recovery. 2 Brownl. 226. Doyly verſus White, 

3. The Teſtator had a Judgment, and made an Executrix, and died ; the Executrix 
alſo died ſoon after Inteſtate, and Adminiſtration de bonis non, Ec. was granted to A. N 
who married, and her Husband and ſhe brought ſeveral Sci. fa. into ſeveral Counties 
againſt the Tertenants upon the ſaid Judgment; the Sheriff returned the Si. fa. as to 
one County, that . Scire feci B. G. the Tertenant, and quod ſunt plures in that County; 
and he making Default, Judgment was given againſt him, and an Elegit awarded; and a; 
to another County, he made the like Return, and the liłe Fudzment was againſt ſome of 
the Tenants, and the other pleaded ſeverally, but before Execution upon the Elegit, the 
 Husband died; it was a Queſtion, if upon his Death, all the Writs of Sci. fa. as wel 
thoſe againſt the Tenants, againſt whom the Judgments were given, as againſt thoſe who 
had appeared and pleaded, tould abate ; or if they ſhould not abate againſt all, whether 
the Plaintiff ſhould have Execution againſt any before the Judgment be given, either for 
or againſt thoſe who had pleaded ; the Court gave no Judgment. Hob. 287. Whbittinghan 
verſus Tertenants of the Earl of Derby. Hutton. 32. F. C. 

4. Husband and Wife as Adminiſtratrix to her firſt Husband, recovered a Debt due to 
the Inteſtate ; the Wife died, and after the Year and a Day, the Husband ſued a Sci. fa 
to have Execution of that Judgment; but adjudged, that it did not lie, for though the 
Husband be Party to the Judgment, yet he hath no Property in the Debt, becauſe the 
Recovery was in auter droit, and ſhe dying before Execution, the Duty remains to the 
next Adminiſtrator ; but if the Debt had been originally due to the Wife, then upon uct 
Recovery, and the Wife dying, the Husband ſhould have a Sci. fa. for the Debt beine 
recovered, the Husband is entitled to it after her Death. Cyo. Car. 150. Beaumont verſus 
Long. 164. S. P. | | 

5. Scire facias, ſetting forth, that Judgment was obtained for 800 J. againſt a Feme 
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5 . facias by Husband and Wife, to have Execution on a Judgment in Dower, WW | 
= 
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Sole, who afterwards married Mr. Obrian ; that a Sci. fa. was brought on that Judgment 2 
againſt Husband and Wife, to ſhew Cauſe why the Plaintiff Executionem non habet; upon * f 
which after two Nichils returned, there was Judgment againſt Husband and Wife, ani re 
ſo it reſted for a Year and a Day, and then the Wife died; and then the Plaintiff brought 2 
this Sci. fa. againſt the Husband alone, to ſhew Cauſe why he ſhould not have Execution . 
of the firſt Judgment; the Defendant pleaded, that there was another Sci. fa. brought » _ 
gainſt him and his Wife, for the ſame Cauſe ; and upon Demurrer to this Plea, Jud _ 
ment was given in Jreland againſt him; and now upon a Writ brought to reverſe that Jud G * 
ment, it was inſiſted for the Husband, that the Judgment againſt the Wife dun ſcla di: —_ 
not charge him; and if not, the Judgment againſt him and his Wife upon the Sci. V 
ſhall not charge him after her Death, becauſe that Judgment was no new Charge; tis or : 9 
ly quod Executionem habet of the firſt Judgment, and carries it no farther than it was be. 8 
Ges ; for a Sci. fa. is not an original, but a judicial Writ, and depends upon the origin Ma. 
Judgment; and therefore a Writ of Error ſuſpends both; and if the original Judgme" I Re 
is reverſed, the other Judgment will be ſo likewiſe ; but it was argued againſt the Hu- Py 
band, that the Judgment in the Sci. fa. was abſolute againſt him and his Wife; 'tis a Re. = 1 
covery againſt both, whereas before it was only the Pcbt of the Wife; tis true, a C. . =» 
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any Matter in Bar to the Execution of the firſt Judgment, and *tis for that Reaſon that 
4 Releaſe of all Actions is a good Bar to it; ſo that the Judgment upon a Sci. fa. being 
4 diſtinct Action, carries the original Judgment farther than it was before, for an Action 


of Debt will lie upon that Judgment; and it ſeems unreaſonable that the Husband ſhould 


have Execution of a Judgment obtained by him and his Wife, after the Death of the Wife 
without a Sei. fa. becauſe the Judgment had made it a proper Debt due to him; and yer 
that he ſhould not be charged after her Death, where a Judgment hath been obtained 
againſt both in her Life-time, which is this very Caſe ; ſo the Judgment was affirmed: 
3 Mod. 186. Obrian verſus Ram. | 


(G) 


By the King and others, to repeal Patents and Gꝛants of Offices, and 
SI to entitle themſelves, 


-> 


1. OCire facias to repeal Letters Patents of a Park-Keeper ; and upon a Judgment by 110 
dicit, the Judgment was given in Chancery, that the Letters Parents f. 

voked. Dyer 197. 5 | a . 

2. Scire facias to repeal a Grant of an Office of Auditor, for a Condition broken. 


3. Scire facias to repeal the Grant of the Office of Remembrancer of the Exchequer, to 


one Blagne, quamdiu ſe bene geſſerit, who was afterwards made a Baron of the Exchequer, 


by which his Office was determined. Ibid  . | 
4. Scire facias to repeal the Grant of the Office of the Serjeant at Arms, for not at- 


tending his Office. 1-34. 


5. Scire facias to repeal the Grant of the Office of Receiver of the County of Eſſex, &c. 
granted to Sir Robert Chefter for Life, with a Fee, becauſe he was in Arrears in his Ac- 


counts before Auditors; and the Grant was revoked, tho' he was not found in Arrears 
buy Inquiſition. Sir Robert Cheſter's Caſe. | 


6. The Lord Chief Juſtice Brook having granted to one the Office of Pronotary of the 


Common Pleas; he afterwards made it void without a Sci. fa. becauſe he was 3nidoners 


to execute that Office, and he granted it to another; and for this a Precedent was ſhewed 


; E | 5 Ed. 4. where the Office of the Clerk of the Crown was granted to one Vinter, and ano- 
ther who died; and then Vinter exhibited his Patent; but the Court would not admit 
dim to the Office, becauſe he was unexperienced in it; and his Diſability being ſignified to 


che King ore tenus without a Sci. fa. he commanded them to ſwear and admit another. 
Dyer 151. 


7. Sir Maurice Berkley ſurrendered before a Maſter in Chancery the Office of Banners 


| : Bearer in the Feild, but did not deliver up his Letters Patents to be cancelled ; this Surrender 
= Vas accepted and recorded by the Maſter in Chancery, and thereupon the Office was 
V1 8 to 3 Sullyard ; afterwards Sir Maurice Berkley brought a Sci. fa. to repeal 
the Grant to 


void. Dyer 176. Sir Maurice Berkley's Caſe. 


uilyard, which was repealed accordingly, and the Surrender adjudged to be 


8. H. 8. being ſeiſed of the Manor of Torrington in Com Devon granted to V. a Mar- 


bet to be held there every Saturday, and two Fairs yearly, (viz.) one in Vigilia feſti 
G craftino ſancti Mich. and the other in die ſancti Georgii martyris, and this was for 
Wenty-one Years rendring Rent; afterwards Queen Mary incorporated the Town of 


brrington, and granted to them and their Succeſſors, the two Fairs to be held on the a- 
foreſaid Days, and two Days next following, which was not in the former Grant; and in 


A May following, reciting the Leaſe made to V and her Grant aforeſaid ; ſhe granted the 
4 Reverſion of the Market and of the two Fairs to James Baſſet in Fee, after the Expira- 
don of the twenty-one Years; the Heir of Baſſet brought a Sci. fa. to repeal the old Patent, 


becauſe the Grant to his Anceſtor was of Fairs to be held on other Days than thoſe on 


| hich they were to be held by the old Patent, ſo that muſt be repealed by the new 


Grant; but adjudged, no Cauſe of Repeal, but rather a diſtin& Thing from the firſt 
Grant, Dyer 296. Baſſett's Caſe. 


9. The King gave a Licenſe to the Lord Clifford, who held the Barony of Neſmorlaud, 
and the Sheriffwick of the ſame of him in Grand Serjeantry in Capite, to make a Feoff- 
ment thereof to B. G. ſo as he made a Refeoffment thereof to the Lord Clifford in Tail 


ale ; which being intended to be done by Fine, the ſaid Lord died before the Fine was 
levied, and thereupon a Si. fa. was brought by the King againſt B. G. to ſhew Cauſe why 


| 5 Land and Office ſhould not be ſeiſed into his Hands; and adjudged, that it ſhould, 


cauſe B. G. having an Eſtate but upon Condition, which he had Time enough to per- 


term in che Life-time of the Lord Clifford ; and he having not then performed it, ſhall 
1 | 
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Te judicial Writ - but 'tis in Nature of an Action, becauſe the Defendant may plead 


ould be re- 


22 Sc⸗cire facias. 


* 
* , 
p S. >: » rr 4 8 rere ** „ CERT , N N 
. — 2 
” 
- : * 
\ 


- ESL ELL 
— == 


= = 
—x = — K — 
— 5 - < os 
1 —— — — NR — 
22 . I —— —ꝛ— —̃ — ne I ES 
— — . 


— 


— 


= = 

—— — o — — — =. — 
= __ — — — '' 
—— 

— eng 

— 2 — 

———— fl 
4 — ng: 

— 


— 


not do it now to the Heir, by Virtue of the old Licenſe, but he muſt procure a new one 
2 Rep. 80. Lord Cliſſord vouched in Lord Cromwell's Caſe. Meh PLAST 

10. Though by the Statute 33 H. 8. up 20. the Lands of Perſons attainted of 'Tre,, 
ſon ſhall be in the King, without Office found; yet if a Diſſeiſee is attainted, the Kin 
hath only a Right by the Attainder, and ſhall not have the Poſſeſſion without a &i. fa 
or Seiſure at the leaſt. - 3 Rep. In Dowty's Caſe. 10. | S 85 

11. At the Common Law, if the King was actualy poſſeſſed of Land upon an Inquiſ. 
tion found by reaſon of Wardſhip or Idiocy, though the Inquiſition was falſe ; yet the 
Party could not traverſe it, but was put to his Petition; but where the King is ent}; Ml 
only to a Thing, by Virtue of an Inquiſition found, and cannot get the Poſſeſſion withou Wl 
Suit, there, if he bring a Sci. fa. the Party may traverſe the Inquiſition, as if it be found 
that the King's Tenant committed Waſte, and the King brings a Scire facias the 
Tenant may traverſe the Waſte ; ſo likewiſe in all Caſes at Common Law where the 
King's Title accrues by a judicial Record, and he grants his Eſtate over, the Party 
grieved could not have a Sci. fa. againſt the Patentee, but muſt have his Petition to the 
King; but when his Title accrues by a Conveyance on Record, which is not judicial, a 
by Fine, or Bargain and Sale enrolled, made to him by a Diſſeiſor; in ſuch Caſe, tho 
the Diſſeiſee is put to his Petition, whilſt the Lands are in the Poſſeſſion of the King, 
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yet if he grant them to another, the Diſſeiſee may enter or bring his Action againſt the | g 
Patentee; becauſe a Title which ariſes by a Record by the Conſent of Parties, is not { Þ © 


good as a Title which is created by a judicial Record. 4 Rep. 59. In the Caſe of the Na. | 
den and Commonalty of Sadlers. . | 2 
12. The Queen granted three Manors, Parcel of the Dutchy of Cornwall ; King Jann? 


brought a Scr. fa. againſt the Tertenants, to make Livery to the Prince, by Virtue of | 
the Statute 11 Ed. 3. by which the Dukedom was created; they appear and plead M! 


iel Record, and Judgment was given for the King, and the Patent granted by Queen F. 
lizabeth was repealed. 8 Rep. 1. The Prince's Caſe. E 

13. The King granted the Office of the Marſhalſea for Life, and it was found by In. 
quiſition that the Grantee had committed ſeveral Forfeitures, by ſuffering voluntary E ſÞ* 
{capes of Priſoners ; adjudged, that the King might ſeiſe the Office without a Sci. fa. ani 
that in all Caſes where a Common Perſon is put to his Action, there upon an Inquiſition = 
found, the King is put to a Sci. fa. but in ſuch Caſes where a Common Perſon canna 
enter or ſeiſe, there an Inquiſition found, will be ſufficient without a &i. fa. 9 Rep. 90 
George Reynell's Caſe. 


14. Scire facias in the petty Bagg, ſetting forth, that the City of Rocheſter was incor g 4 
porated 1 Ed. 4. and that before and after that Time they had a Market there, held ee 


ry Wedneſday and Friday, and Toll, Sc. and that the King by Letters Patents, 7 of Mari 4 
laſt paſt. (reciting an Inquiſition on an ad quod damnum, by which it was found, that 1 


would not be to the Damage to the King, nor to any Perſon, if the King granted to th: : 


Defendant a Market in Chatham, to be held there every Tueſday) granted to the Defen 
dant a Market to be held there, Sc. pront per literas patentes, &c. and that wheres ſhy 
Chatham is within a Mile and an Half of Rocheſter ; and being given to underſtand by th: iy 
Mayor of Rechefter, that the Writ ad quod damnum was executed on the Day it bear We 
Date, and thirty Miles diſtant from Rocheſter, and without Notice given to the Mayor; 
and that the Grant is to the Damage of the City of Rocheſter, and to the Market there; 
and that by Reaſon thereof the Grant to the Defendant is void; therefore the Sheriff 0 
Kent is commanded to warn the Defendant, Ec. to ſhew Cauſe why the Letters Patent 
ſhould not be cancelled ; the Defendant demurred, and the Attorney General joined i 
Demurrer, and the Lord Chancellor Finch gave Judgment, that the Letters Patent 
ſhould be vacated ; whereupon the Defendant brought a Writ of Error in the Houſed 
Lords, and there it was objected that this Sci. fa. doth not lie to repeal Letters Patents 
becauſe there is another Remedy at Common Law by Aſſiſe of Nuſance, or Quod permiitid, 
where the Matter may be tried by a Jury ; but the Judgment was affirmed, becauſe tit 
King hath a Right to repeal a Patent by Sci. fa. where he was deceived in his Grant, d 
where 'tis to the Prejudice of the Subject. 3 Lev. 220. The King verſus Butler. 

I5. Sci. fa. againſt Richard Earl of Dorſet, and others, Members of Sackvill Colleg 
in Eaft Grinſted, to ſhew Cauſe why the Patent of Incorporation ſhould not be repealec 
ſo far as it concerns Edward Earl of Dorſet, and the Heirs Males of Robert Earl of Dor{# 
the Founder; reciting the Will of Robert, who deviſed to his Executors, Ec. that theſ 
ſhould found and endow the ſaid Hoſpital, and make By-Laws, and that the Heirs of it 
Founder ſhould have the Patronage and Viſitation thereof; reciting alſo, that the King in. 
tending to incorporate the ſaid Hoſpital, according to the Will of the Founder, conſtitute 
the Corporation, and granted, that Edward Earl of Dorſet, who was Heir Male of the Foundeſ 


ſhould have the Patronage and Viſitation ; reciting alſo, that the Lady Compton and the Lady MW © 


 Thanett are Heirs of the Founder ; and that Edward Earl of Dorſet had taken upon hin 


the Patronage and Viſitation, to the Diſinheriſon of thoſe Ladies: Upon this 1 
| ichal 


5 
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Scire facias. 
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Richard Earl of Dorſet demurred, ſo that the 3 was, between the Heirs general of 
the Founder and the Heirs Male: It was objected, that theſe Letters Patents were void, 
becauſe by the Will, the Founder had appointed his Heirs general to have the Patronage, 
and to viſit; and by the Letters Patents, that Power is given to the Heirs Males of the 
Founder, which cannot be, becauſe theſe are Rights which are appendant to the Foun- 
- der, and therefore the King cannot deprive him contrary to the expreſs Words of his 
Will ; but the Lord Chief Baron held, that if this Clauſe in the Letters Patents was void, 
it might be tried at Law, rather than to repeal them by this Sci. fa. for if ſo, then the 
Endowment is totally gone; beſides, it doth not appear that the Founder did appoint his 
Ileirs to viſit, and to have the Patronage, otherwiſe than by the Recital of the Will, in 
this Sci. fa. then as to the Point of Form, the Concluſion of this Writ is to the Diſinhe- 
WS riſon of a Subject; whereas the King cannot bring a Sei. fa. but where the Thing is in 
eceptionem Regis, or ad gravamen populi: Now admitting this to be in deceptionem Regis, 
vet no Deceit will be a ſufficient Ground for a Sci. fa. if it is not to the Damage of the 
King, or of his People in general; bt in this the King was not deceived at all, 
for he recites the Will; 'tis true, by his Letters Patents he acts contrary to the Will, 
and ſo he may, for *tis his Prerogative ſo to do; becauſe he is not tied to purſue thoſe 
PX Rules in the Erection of this Hoſpital, which are preſcribed in the Will, and the Rea- 
|S fon is, becauſe a Corporation is a Creature of the King; and if a Variance between the 
Win and the Letters Patents of Incorporation will deſtroy the Corporations themſelves, 
then Sytton's Hoſpital, and the School of Severnoke in Kent, had been long ſince deſtroyed. 
8 Rom. 154. The King verſus Earl of Dorſet, or the Caſe of Sackvill College. 
16. Sire facias out of Chancery, returnable in B. R. to repeal Letters Patents of the 
Rectory of Agate; it was held, that if Letters Patents are granted to the Prejudice of any 
Subject, as if a Fair is granted to the Damage of the Fair of another, he may have a Sci. 
fa. upon the Enrollment of ſuch Grant in Chancery, as well as the Queen may in other 
EZ Caſes; but it may be a Queſtion, whether a Sci. fa. upon a Record in Chancery, is re- 
turnable in B. R. but after *tis made returnable into B. R. that Court, and not the 
Chancery, hath the Juriſdiction of it, and the Chancery cannot afterwards ſuperſede it. 
ES Mod. Caſes 229. Brewſter verſus Weld. 


J SS | 
6 3 To revive Judgments ; and on what Judgments it lies, and on waht not. 


A NO facias againſt the Bail; the Caſe was, upon an Habeas Corpus ad facicnd' & re- 
RES 1 ciprend, directed to the Judge of an inferior Court, he returned a Plaint in Treſ- 


{ paſs on the Caſe, againf the Defendant Tucken ; and thereupon ſpecial Bail put in for the 
IT Defendant, ad ſectam querentis in querela ; that the Plaintiff afterwards declared againſt 
the the Defendant Tucker aud another jointly, and had Judgment againſt them; and now 
Ele WS brought a cz. fa. againſt the Bail: Sed per Cur', the Bail are not liable to this joint Action, 
- and ſo they were diſcharged. T: Jones 188. Nicholls verſus Tailor, 

the 


2. It was moved to ſet aſide an Execution, for that it was irregular, the Defendant 
a BE ſuggeſting, that when he confeſſed the Judgment, the Plaintiff and he agreed, that Ex- 
or ccution ſhould not be taken out till after a Year; the Plaintiff inſiſted, that he had 
rei ſtay'd a Year, after the Giving the Warrant of Attorney ; then the Queſtion was, whether 
the Year ſhould commence from the Date of the Judgment, or of the Warrant of At- 
torney; this Agreement was by Parol, when it ought to have been in Writing, and it 
ſeemed neceſſary to have a Sci. fa. ſince the Execution was delayed for more than a 
Tear; however the Practiſe is, that if Judgment upon a Warrant of Attorney is not 
entered within a Vear, it cannot afterwards be * entered, without Leave of the Court. 
We od. Caſes 14. Dillon verſus Brown, 
= 3. Where a Judgment is above ten Years Standing, the Plaintiff cannot ſue a Sci. fa. 
& "ithout moving the Court, if under ten Years, and above ſeven Years, the Motion may 
be at the Side-Bar; and if after ſuch Motion, and Judgment revived by S7. fr. the De- 
fendant dies before Execution, the Plaintiff may have a new Si. fa. without Motion. 2 
= 5k. 598. Hardifty verſus Barny. | 
= + Judgment in Ejectment in C. B. and a Sci. fa. againſt the caſual Ejector, ſuggeſt- 
ing that ſince the Judgment, T. P. and . R. entered, and modo tenent; and upon De- 
murrer, the Judgment was, that the Plaintiff haberer executionem, and on a Writ of Error 
brought on this Judgment, it was objected, that a Sei. fa. did not lie upon a Judgment 
in Ejectment; for at Common Law, it lay only on Judgments in real Actions, and the 
W Statute gives it perſonal Actions, which an Ejectment is not, but a mixed Action; but ad- 
| Judged, that at Common Law it lay in mixed Actions. 2 Salk. 600. Proctor verſus 
h 7obnfon. | | 
F $5. And per Holt Chief Fuſtice, it lay at Common Law upon Judgments in perſonal 
Actions; though my Lord Coke, in his Expoſition on the Statute Heſtm. 2. was of another 
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Opinion, becauſe theſe Words in the Statute, ſive alia quæcung; irrotutata, coming affe 
thoſe Words contractus & conventiones, cannot be conſtrued of Judgments in perſona 
Actions, but muſt relate to Judgments in real Actions. 2 $/k. 600. Withers verſus Hayy, 

6. The Defendant ſtayed the Plaintiffs Execution above a Year, by an Injunctiom iy 


3 * 
— ————_—_ — — 
* 


Caſes 288. Chancery, which was afterwards 1 and then he took out Execution without a g;; 


1 ed the Teſtator died after the Verdict, and before the Judgment ; adjudged an ill Plea, 
41, 53. he muſt bring a Writ of Error. Vinch. 48. 


fa. tis true, if the Execution had been ſuſpended by VMrit of Error for a Year and more, 


the Plaintiff might have taken out Execution without a Soi. fa. but not upon an Injung; | 
on, becauſe B. R. cannot take Notice of Injunctions in Chancery ; the Plaintiff in ſy ; 
Caſe, ſhould have taken out Execution, and continued it by Vicecomes non miſit breyy. . 
therefore a Super ſedeas quia improvide, was awarded to this Execution. 1 Sa/k. 322. B WY t 
verſus Booth. | | ˖ 
8 7 

( I ) | | 6 1 7 

£ | 4 , * 

Pleas to it good, and not good. „ 

| | 5 r 
t. A N Annuity was granted to a Steward of Courts, who had Judgment, and after. 2 


| wards the Annuity being again in Arrear, he brought a Sci. fa. to have Execy. 5 
tion; to which the Grantor pleaded, that pending the firſt Action, the Plaintiff had refu. I 
ſed to keep Court, being thereunto required, and this was held a good Plea ; for by the Þ 
Refuſal the Annnity ceaſeth, and the Arrears, before the Refuſal, are to be recovered by! *! 
Action of Debt. Dyer 377. | i 

2. The Sheriff levied the Debt on the Defendant's Goods, but did not return te 


Writ; thereupon the Plaintiff brought a Sci. fa. againſt the Defendant, to ſhew Cauſe why 3 Ct 
he ſhould not have Execution on the ſame judgment; and the Defendant pleaded in Bar, {c 
that the Sheriff had levied the Debt on his Goods, Oc. adjudged a good Plea, and ſo i G 
is to any other Execution. Golds. 110. Foe verſus Boulton. ec 
3. Upon a Sci. fa. againſt the Tertenants, the Sheriff returned B. G. Tenant at the! 
Time of the Judgment, Ec. who came in and pleaded, that long before the Judgment, th. 


R. L. made a Feoffment to him in Fee, and traverſed that he was Tenant at the Time at th 
the Judgment, or at any Time after; the Jury found the Feoffment, but that it va T7 
made by Covin; adjudged, that he ſhall ſtill remain Tenant as to the Creditors ; but it 
he had pleaded the Feoffment without a Traverſe of the Tenancy, the Plea had been 
good; for *ris a Feoffment, though by Covin, which the Plaintiff muſt have avoided in 
his Replication. Hob 12. Humberton verſus Howgell. | 1 


4. Sei. fa. by an Executor upon a Judgment had by the Teſtator; the Defendant plead- 


5. Upon a Sci. fa. againſt the Tertenants upon a Judgment in Debt, had againſt B. 6. 
the Sheriff returned Scire feci V. L. who pleaded in Abatement, that one R. L. wa 
Tenant of an Houſe, and forty Acres of Land of the ſaid B. G. in R. againſt whom 
the Judgment was obtained, c. and that he was warned; and adjudged a good Plea to 
a Sci. fa. to have Execution upon a Judgment in an Action of Debt; becauſe in ſuch Caſe, 
every Tenant ought to be contributory ; and therefore one ſhall not anſwer, as long as 
he can ſhew that another is ſo, and not warned; but *tis no good Plea to a Sci. fa. to 
have Execution upon a Judgment in a real Action, becauſe every Tenant is to anſwer 
for that which he hath, and one may be contributory, and the other not. 2 Cro. 5c"), 
Michell verſus Crofts. _ | | 5 | 

6. R. H. obtained a Judgment againſt B. for whom one Huxley was Bail in an Action of 
Debt, and the Defendant brought a Writ of Error, and, pending that Writ, died Inte- 
ſtate; Adminiſtration was granted to the now Plaintiff, who brought a Sei. fa. againſt 
Huxley the Bail, the Judgment not being ſatisfied, who pleaded, that after the Writ 
brought, the Plaintiff R. H. in the firſt Action, executed a Releaſe to the then Defen- 
dant B. and his Bail, of all Actions, Ec. this was adjudged a good Plea, for notwith- 
ſtanding the Writ of Error brought, the Debt and Duty ſtill remained. Moor 852. Har 
riſon verſus Huxley. | 

7. Sci. fa. to have Execution on a Judgment in Debt; the Defendant pleaded, that at 
another Time the Plaintiff had ſued out Execution by a Ca. /a. and that the Party was 
taken in Execution, Ec. this is a good Plea. Cro. Car. 174. Robinſon verſus Cleyton. 185. SP. 

8. Sci. fa. on a Judgment for ninety-four Pounds; the Defendant pleaded, that the Wi... | 


Sheriff had levied Part of the Debt by Virtue of a . fa. and that afterwards the Plain- We U, 
tiff and the Defendant came to an Agreement, that he ſhould pay to the Sheriff ten Nas 
Pounds more, in full Satisfaction of the Reſidue, which he (the Defendant) had accord- that O 
ingly paid; and upon Demurrer to this Plea, it was adjudged ill, becauſe Payment is no to the 
Plea to an Action of Debt, upon a Bill obligatory, much leſs to an Action of Debt on rauſe 
a Judgment. 3 Lev. 119. Kettleby verſus Hales. See 8 Rep. Nicholls Caſe. S. P. dy the 
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Scire facias. 


__—— 


9. Sei. fa. on a Judgment in Debt, the Sheriff returned T. S. Tertenant, who came 
in and pleaded Non-tenure generally; and upon a Demurrer to this Plea, it was adjudged 


(K 
a HE 
| On Judgments in Quare Impedit. 
51. 1 for the Plaintiff in a Qzare Impedit, and a Writ awarded to the Biſhop, 
m WE upon which he returned, that, pending the Quare Inpedit, the Plaintiff was found by 
to Office to be a Minor, and in Ward to the King, and that he preſented to the Church, which 
ſe, Vas now full of the King's Preſentee; adjudged this was a good Return, and if it was 
5 falſe, the Patron might have a Sz. fa. againſt the firſt and new Incumbent. Dyer 160. 
to WE 2 Judgment by Default, againſt the Defendant in a Qrare Impedit, and a Writ award- 
ver WE ed to the Biſhop, without a Se. fa. againſt the Indcumbent, becauſe he was newly pre- 


© ſented, pending the Writ. 1 Leon. 293. Williams verſus Glover. 


5 
On kecogntiſances, &c. 


8 8 facias upon a Recogniſance for the good Behaviour; the Breach aſſigned was, that 
2 ue on the 17 Oob. at R. did aſſault and beat B. G. and did not ſay Ji & Armis; 
aud for this Reaſon, the Judgment was ſtayed after a Verdict. 2 Cro. 412. The King 
Perus Iluutley. 3 Bulſt. 220. F. C. 

2. Matthew Herbert acknowledged a Recogniſance of 300017. to the King, and died; 
Ki. Jg. was brought againſt his Executor & bered” terrarum, Ec. the Sheriff returned 


15S 


chat he had no Executor within his Bailiwick, and that Sir fecit M. Herbert militi filio 
E ered dick: Matthæi, but did not fay terrarum; the Heir made Default, and judgment 
s given againſt him generally; and upon a Writ of Error brought, it was objected, 
Flat the ez. fa. was improper, becauſe it was haredi terrarum, whereas a Man is not Heir 
the Lands, but to the Anceſtor ; but if the Writ was good, the Return was not, be- 

Cauſe that was Fer. feci, &c. beredi, &c. without ſaying terrarum, as he was commanded 
py the Writ; and every Return muſt anſwer the Point of the Writ ; but if both were 
| 3 n., 
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good, the Judgment was naught, becauſe it was a General udgment againſt the He; 

Sn it elf 155 be Special; for otherwiſe his own Land will be liable” when by 75 

the Land only which came to him from his Father ought to be charged. 3 Rep. 1 1. F 

William Herbert's Caſe. Moor 169. S. C. HED 

3. Sci. fa. upon a Recogniſance for the good Behaviour; the Breach aſſigned was, that 

the Defendant called a Conſtable (in executing his Office) Jying Raſcal, and ſeveral other 
Breaches, by giving opprobious Words to other People; upon not Guilty pleaded, it ap. 
peared on the Evidence, that the Conſtable told the Defendant he carried Pick-lock; 
about him, upon which he replied, that he was a Hing Raſcal; ſo that this was no di. 
ſturbing him in the Execution of his Office; and as to the other Words it did not appear 
that they tended to the Breach of the Peace. Cro. Car. 358. Heyward's Caſe. 

4. Upon a Sci. fa. againſt the Heir and Tertenants of the Lands of the Cogniſor 
which he had at the Time of Recogniſance, Gc. the Sheriff returned the Defendant Ter. 
tenant, but ſaid nothing as to the Heir; after a Verdict for the Plaintiff, it was objected 
againſt the Return, and three Judges held it ill, becauſe there was no Return as to the 
Heir; but Juſtice Croke held it well, becauſe the Defendant having pleaded, and a Ver. 
dict againſt him, this is aided by the Statute of Feofails; whereupon another i. i: 
iſſued ad infcrmandum Curiam; and thereupon the Sheriff returned, that zhere. was 1 ME 
Heir, but did not ſay he was ſummoned ; and though the Return had been better, if i; © 
had been found who was Heir, and that he was ſummoned, or that there was no Her; 1 
yet 'tis but a Miſ-return, which is aided by the Statute of Fegſails. Cro. Car. 215, and 
228. Eyres verſus Taunton. Poph. 153. S. P. Lt 


To execute Remainders on Recoveries and Fines. 


I. 6 5 HE Tranſcript of a Fine was removed out of the Common Pleas into the Chan. 

cery, by the Anceſtor, and ſent from thence by AMiztimus into the King's Bench 
in Order to have a Sci. fa. to execute it; but before that was done, the Anceſtor died; + T- 
adjudged, that the Heir ſhall not have a Sc. fa. without a new Mittimus, becauſe by tie 
the Death of his Anceſtor, the Authority given to the King's Bench was determined 


Dyer 29. 


2. George Gale the Cogniſor, and Thomas Gale the Cogniſee in a Fine ſur cogniſance i 
droit come cco, and by which Thomas the Cogniſee rendered the Lands. to George the Cor: WY 
niſor in Tail, Remainder to himſelf in Fee; George the Cogniſor died without Iſſue, at 52 
Thomas the Cogniſee brought a Sci. fa. to execute the Remainder ; this was adjudged u * Ha 
be no Remainder, but a Reverſion in the Cogniſee; but if it had been a Fine executory, ME 8a 
then he ſhould bring a Sc. fa. in the Reverter, but now he is put to his Frmedon. Dyer i 6 5 
199. Cale's Caſe. | 9 05 | A 

3. A Sci. fa. to have Execution of a Fine, ſhall not be ſued againſt Leſſee for Year, | 3 
but againſt him who hath the Freehold. 2 Brown). 144. | * 


(N) 


Againſt Sherifs and other Officere. 


Godb. 1. OCire facias againſt a Sheriff, for that on a Fi. fa. directed to him, he returned, thx 
276. S. C. he had taken Goods to the Value of ſeventy-two Pounds, and had ſold as much 
1 * as amounted to eleven Pounds, and that the Reſidue did remain in his Hands for want df 
WH! CC Buyers, until 17 Oo. &c. at which Day putting them to Sale, they were reſuced fron 
Wi him; and upon Demurrer it was adjudged, that upon this Return the Sheriff had char 
ged himſelf, becauſe it was a Miſdemeanor to ſuffer them to be reſcued; and therefore ht 

is chargeable, becauſe he hath a Remedy over. 2 Cro. 514. Sy verſus Finch. 
2. Sei. Fa. againſt a Sheriff, reciting that the Plaintiff had recovered a Debt againk 
B. G. and that upon a Ei. fa. directed to the ſaid Sheriff, he returned, that he levic! 
ſixty Pounds on the Goods of the Defendant, which he had ready at the Day, and yet 
a did not bring the Money into Court; and the Writ was now brought, to ſhew Cause 
why the Plaintiff ſhould not have Execution againſt him for the ſaid Sum, with which be 
had charged himſelf by the Return; and upon Demurrer to the Sci. fa. it was adjudge 
for the Plaintiff; and likewiſe the Court held, that an Action of Debt will lie againſt the 


Sheriff upon ſuch a Return. Hutt. 32. Smith verſus Liveſay. 
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F intiff in Replevin made Default, whereupon. Judgment was had, and a 
: A. eee — which the Sheriff returned Averia elongata; afterwards a 
re in Mitbernam iſſued, upon which he returned, that the Plaintiff had found Pledges 
eee and theſe being inſufficient, the Defendant in Replevin brought a Sci. fa. 
ouſt the Sheriff upon the Statute Y/eſtm. 2. cap. 2. and upon Demurrer Judgment was 
* 4 againſt the Sheriff. Hutt 5). Trevor verſus Michelborne. Somer ford verſus Beaumont. ibid. 


Saal. 


of Seals of Common Perſons, and of | Exchequer-Seal. (C) 
ſealing Wills and Deeds. (A) | Of the Great Seal. (D) 
Dutchy-Seal. „ Of the Privy Seal. (E) 
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(A) 


Not the Seals of Common Perſons, and of ſealing Wills and Deeds. 
| 3 See Wales (B) 11. Covenant (P). 


EFORE the Conqueſt the Engiiſh did not ſeal with Wax, but they uſually 
made a Croſs of Gold on the Parchment, and ſometimes an Impreſſion on a 
Piece of Lead, which hanged to the Deed with a String of Silk, and this 
5 was good without avi or any Witneſſes; and thus it continued till about 
the Reign of H. 2. and then they ſealed their Deeds with Wax; the Colour was green, 
with which the King's Grants were ſealed, to ſignify that they were always to be in Vi- 
gor; and the Impreſſion on all Seals, was a Man on Horſeback, with his Sword in his 
Hand, till about the Year 1218. and then they began to engrave Coats of Arms on their 
Seals, only the Prelates had their Seals of Office | | 

* 2. Feoffment in Fee was made to two Perſons, with ſeveral Covenants to be performed 
by them; one of them ſealed the Deed, but the other did not; and he who did not ſeal, 
ſurvived and enjoyed the Lands; adjudged, that he is bound to perform the Covenants, 
and ſhall be bound by the Seal of his Companion. Trin. 28 H. 8. Dyer 13. 

3. The Father granted an Annuity to /. R. for Life, his Son and Heir was joined 
uvith him in the Deed, but never ſealed it; and in an Action of Debt brought a- 
© gainſt the Executors of the Father for the Arrears of this Annuity, the Plaintiff de- 
clared upon this Grant, without mentioning the Son; and adjudged good; for if he had 
mentioned him, then he ought to have averred him in Fact, that he was a Party to the 
= Deed, which he was not, becauſe he never ſealed it; therefore it was void as to him. 
= 11. 6 Eliz. Dyer 227, 

| 4. Debt upon Bond, the Defendant pleaded, non eſt factum; upon which they were 
| at Iſſue, and by Order of Court the Bond was left with one of the Clerks, who kept it 
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ſo negligently, that the Rats eat off the Label, to which the Seal was affixed ; but the 


Court gave in Charge to the Jury to find it to be the Deed of the Defendant, at the 
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1 8 of the Plea pleaded, which was done accordingly. 31 H. 8. Dyer 59. Harwood's 
E Caſe. 

S. There were two Seals put to a Statute, and Execution being ſued upon it, the Cog- 
niſor brought an Audita querela ; and they were at Iſſue, whether it was ſealed with 
o Seals, which was tried by a Jury, and not by the Certificate of the Mayor, before 
4 Hogs was acknowledged. Leon. 223. Aſcew verſus Foliamb. See Moor. pl. 543. Tel. 
190. Owen 49. | | 

1 8 enter into ſeveral Covenants in one Indenture, the Seal of one of 
them was broken away; adjudged, that ſhall not avoid the Covenants as to the reſt, but 
only as to him whoſe Seal was gone, becauſe the Covenants were ſeveral; but 'tis other- 
| iſe where ſeveral enter into a Joint Covenant. 5 Rep. 23. Matthew ſons Caſe. 11 Rep. 
26. Piggor's Caſe. 2 Fac. Bunning verſus Symonds. S. P. 
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Ses pl. 9. 


ſuch Lands and Poſſeſſions muſt paſs under the Seal of the County Palatine, and not ut 


to B. G. rendring to the King and his Heirs a certain Rent; it was a Queſtion, whetit 
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a good Bond, becauſe it was the Defendant's Deed at the Time of the Iſſue Joined, ang 


the Trial ſhall relate to it, although the Bond was cancelled afterwards. Owen 9. Ji. 
chells Caſe. Cro. Eliz. 126. C. C. Reported by the Name of Michael verſus Seckwith. Gy, 


93. S. C. | 2 
8. The Biſhop of &. Davids being in London, and having not his Epiſcopal Seal there, 


did ſeal Letters of Iuſtitution of one to a Benefice in Wales, with the Seal of the Biſhop 


of London; and adjudged good. Cro. Car. 149. Lort verſus Biſhop of St. David. 
9. Three were bound in a Bond jointly and ſeverally, the Seals of two were eaten with 


Rats and Mice; the Court inclined, that the Bond was void as to the third Perſon, be. 


cauſe the other two were diſcharged by the Negligence of the Obligee himſelf, in 9 
keeping his Bond more carefully. March 125. Baily verſus Watford. See pl. 14. 

10. Ari Indenture to lead the Uſes of a ſubſequent Recovery was produced, but th; 
Seals were torn from it by a Child, as it was proved; and being compared with the Coy. 
terpart, they agreed in the Raſures and Interlineations ; this was admitted as good to lea 
the Uſes, as if it had been perfect. Latch. 226. 

11. Sealing is not eſſential to a Will, for all the Statutes which relate to making Wil, 


do not mention Sealing, nor any one of them; but only that it muſt be in Writing, ani f 3 


ſigned by the Teſtator, &c. March 206. 


12. Debt upon Bond for Performance of an Award, ſo as it be made by T. S. in Wi. ! 
ting, and ſigned and ſealed by him; the Award was in Writing, and ſealed, but not %% 
'* Roll. £4 3 adjudged a good Award, becauſe the Sealing is a ſigning in Law. Palm. 97. Bru 
Rep. 183, ſhaw verſus Walker. 109. * Thaire verſus Thaire. S. P. 121. Gerdenfeild verſus Lan, 


he produced a Certificate from the Biſhop, that had only a ſmall Piece of Wax to it ; the 


Queſtion was, whether it could be read as Evidence; and it was held that it might, fr f | 


Recoveries are read where the Seal is broken off; and ſo likewiſe Adminiſtrations har 
been read after the Seal quite broken, and alſo Deeds and Wills. 1 Mod. 11. Clerke ve. 


ſus Heath. 


14. Debt upon Bond, in which three were jointly and ſeverally bound, and the Adin 


was now brought againſt one alone; the Defendant craved Oyer of the Bond, Oc. aſh * 


pleaded, that the Seal of one of them was pulled off, and therefore the Bond was cancel: 
and made void as to all ; and upon Demurrer to this Plea it was adjudged good, for tho 
the Bond was at firſt joint and ſeveral as to the three, yet by cancelling it as to one, i 
ceaſes to be ſeveral as to three; and therefore tis wholly void, becauſe the Bond is nc 
of the ſame Nature, as it was when firſt executed. 2 Lev. 220. Seaton verſus Henſon. 


43 


Dutchy-Seal. See Reſervation. (E) 9. 


1. W Jere Leaſes are made of Lands, which are annexed to the Dutchy of Lan 
fter, and lying within that County Palatine ; if they are ſealed with the S 
of the Dutchy-Court at Feſftminſter, they are void; becauſe by the Statute 37 H. 8. c. 40 


der any other Seal. Mich. J Eliz. Dyer 232. yy 
2. Henry 8. being ſeiſed of Lands in Right of his Datchy of Lancaſter, granted til 


theſe Lands ſhould be held of the King in Capite, or of the Dutchy ; and if the Rel 
ſhall be in him, in jure Caronæ; it was argued, that the Rent being newly created, a0 
not Parcel of the Poſſeſſions of the Dutchy in 1 H. 4. nor deſcending to the King from a 
Anceſtor; the Duke of Lancaſter ſhall therefore be accounted to be in the King jzre Caroth 
and cannot paſs under the Dutchy-Seal ; the Caſe was not reſolved. 2 Leon. 162. Ai 
Reſervation: (E) 9. The Caſe of Saffron Walden. 95 

3. Where the King is ſeiſed of a Manor, as Parcel of bis Dutchy of Lancaſter, an 
grants to V. R. two Mills, Oc. Parcel of the Manor in Fee, reſerving the yearly A 
of 10 J. it was held, that the Manor, with all its Rights, Members, and Appurtenan” 
would paſs by the Dutchy-Seal, but not the Rent; for that muſt paſs under the gte 


Seal. Moor 167. | F 
4. By the Statute 10 H. 4. the Poſſeſſions of the Dutchy were ſeparated from * 


Poſſeſſions of the Crown; ſo that in all Things concerning theſe Poſſeſſions, the Ki 


hath no greater Privilege than the Duke of Lancaſter formerly had; *tis true, where 9 
King as Duke of Lancaſter is to do a Thing which is inſeparable from his Perſon, mel f 


4 


4. Debt upon Bond, after Ifſue joined the Seal was broken off; adjudged, that it. 


13. In Ejectment, the Plaintiff claimed under a Leaſe made by a Parſon ; it was cb. | 1 
8 that he had not taken the Oaths according to the Act of Uniformity ; whereupn WE 
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2 excuſed by his Prerogative, but in poſſeſſory Things *tis otherwiſe ; therefore 
aſl —— Debate 1 the Dutchy-Court, it was acjadged, that where the King made a 
Leaſe of Dutchy-Lands, reſerving Rent with a Clauſe of Re-entry, Ec. that he muſt 
demand the Rent before he can re-enter, becauſe tis an Advantage to the 'Tenant, that 


the Rent ſhould be demanded before he ſhould receive any Damage for Nonpayment ; and 


ſuch Demand may be made by an Attorney. Moor 149. Bonny's Caſe. 
5. A Bill was exhibited in the Dntchy-Conrt, to be relieved againſt the Penalty of a 
Bond, which concerned an Extent of Lands within the County Palatine of Lancaſter ; 


and a Prohibition was granted, becauſe it was held, that the Dutchy-Court cannot inter- 


meddle but in Caſes with the 1 Lands and his Revenues; but it was agreed in that 
Caſe, that they have a Court o Equity, tho' there is a Miſtake in this Caſe, where 


Ti is ſaid, that the Dutchy have no Juriſdiction, which lie out of the County Palatine, 


tho! holden of the . Hob. 1417. Holt's Caſe. Roll. 2 Abr. 311. S. C. 3 

6. Suit in the Dutchy-Court, brought by the Maſter of the Hoſpital of Vigſſon, to 
avoid a Leaſe made for ninety-nine Years ; the Plaintiff ſuggeſted for a Prohibition, that 
the Lands of which this Leaſe was made, were not Parcel, nor within the Dutchy : The 


: | Cafe was, The Dutchy-Court pretended a Juriſdiction, by Virtue of a Patent confirmed 
We by the Statute I4 Eliz.. the Words of which Patent were, that the Dutchy-Court might 
make Ordinances for the Hoſpital quo modo ſe gererent, 55 & eligerenter; and 


the Statute relates to this Patent; but adjudged, that this doth not give them Power to 


hold Plea of the Right of Poſſeſſions, but only to make Orders for the Government of 


| ; the Hoſpital. 1 Roll. Rep. 4.2. Sir Thomas Beaumont verſus Hoſpital de Wigſtone. 


J. A Bill in Equity was exhibited in the Dutchy-Court, to be relieved againſt a For- 


feiture of Lands upon a Mortgage, the Lands lying in the County Palatine of Lancaſter ; 
the Defendant 2 for a Prohibition, that the Lands in Mortgage were not the 
King's Lands, or 

Court; but a Prohibition was denied, becauſe by the Statute 1 Ed. 4. reciting, that the 
2 Dutchy and County Palatine of Lancaſter were forfeited to the Crown, by the Attainder 
of H. 6. tis enacted, that they ſhall be ſeparate and diſtinguiſhed from other Inheri- 
tances of the Crown; and the Statute appoints a Chancellor for each, and that each of 
them ſhould have a Seal, and annexed the County Palatine to the Dutchy ; ſo that a 
EZ Chancellor of the Dutchy being conſtituted e without circumſcribing his Power; 
tis not reaſonable to exempt any Part of the Dutc | 

determine this Matter in a Court of Equity there. 1 Vent. 155. Fiſher verſus Batten. 


held of him; and therefore he ought not to anſwer in the Dutchy- 


y from his Juriſdiction, who may 


(C) 
Ok the Exchequer-Seal, 


. = "I, T H E Defendant being indicted on the Statute 18 Eliz. for a Præmunire, made a 


Gift in Tail of his Lands, and was afterwards found guilty ; and then by a Com- 


3 


miſſion under the Exchequer-Seal, it was found, that he was ſeiſed in Fee, at the Time 
of the Offence committed; and that the Queen had granted the Lands to one under 
whom the Plaintiff claimed, and that the Defendant claimed under the Tenant in Tail j 
adjudged, that nothing veſted in the King till Office found by Inquiſition under the Great 
& cal, for the Inquiſition under the Exchequer-Seal, is only an Information to the Kin 

do put the Lands in Charge. Groſſe verſus Gay. Cro. Car. 123. Poſtea Premunire. (A) 3. 
Paſch. 27 Eliz. Knight verſus Beech. S. P. Cro. Elix. 855. Parſlow verſus Corne. S. P. 


2. The Queen ſeiſed of a Manor in Right of her Crown, did by her Steward grant 
Copyhold Lands, Parcel of the ſaid Manor in Fee, and afterwards ſhe made a Leafe of 
the ſame Lands under the Exchequer-Seal for twenty-one Years, Sc. adjudged, that this 
Leaſe under the Exchequer-Seal, was good by the Common Uſage of that Court ; for 


| the Courſe of every Court is as a Law, of which the Common Law takes Notice, with- 
out alledging it in Pleading ; and the Courſe of the Exchequer-Court, is to make Leaſes 


by Committimus ſuch Land, &c. 2 Rep. 16. In Lane's Caſe. 

3. The Husband deviſed to his Wife, who was an Alien, and by a Commiſſion under 
the Exchegner-Seal, ſhe was found to be an Alien, by Reaſon whereof the King was en- 
titled to the Lands; but adjudged, that the Inquiſition was void, becauſe every Office 
of Entitling (as this is) ſhould be under the Great Sea! ; but an Office of Information may 
be under the Exchequer-Seal. 5 Rep. 52. Page's Cale. 

4. The King ſeiſed of a Manor in Right of his Crown, granted a Leaſe thereof for 


Caſe. See Cro. Car. 169. Kemp verſus Bernard. S. P. 


E & | 5. The 


2 Lev. 
24. 8. C. 


Tears under the Exchequer-Seal ; adjudged, that the Leaſe was good. 2 Rep. 16. Lane's 


4 


3 * * » 
. * PTY. 


1 5 3. The King made a Leaſe for Life under the Excbequer-Seal, Remainder "IM 
2 &c. reſerying the uſual Rent; it was objected, that the Leaſe was not good, n f 
1 Freehold could not paſs from the King, but by a Grant under the Great Seal; but = 1 
al | judged, that the Leaſe was good, and that it was the uſual Courſe of the Exchequer 0 15 
Al demiſe as well for Life as for Years. Cro. Car. 369. Kemp verſus Bernard. » 


* 


(#2) 1 

Ok the Gzeat Seal, o 

1. H E Statute 2 H. 8. eſtabliſhed the Court of Augmentations, and required that t. 

all Leaſes made for Life or Years, of any Lands under Survey of that Cour. 

ſhould be ſealed with their Seal, and a Leaſe was made of ſuch Lands under the Gren? . 
Seal; it was a Queſtion in Dyer, viz. Ano 30 1. 8. whether the Leaſe was good; bt 

in Dr. Forfter's Caſe, that Queſtion was reſolved, (viz.) that the Leaſe is good, becaue? 5 

there were no negative Words in the Statute to reſtrain making Leaſes under any other 0 

Seal, than the Seal of that Court. 11 Rep. 64. | 7 

2. Preſentation to a Church, Parcel of the Dutchy, was made under the Great Seal, and Y tl 

held good; becauſe tis not Parcel of the Poſſeſſions of the Dutchy, but a Recommend. 5 

tion of the Clerk to the Ordinary and did not concern the Inheritance. Mich. 11 Fac, ec 


Moor 814. The King verſus Biſhop of Lincoln. 1 Brownl. 182. S. C. 2 Cro. 247. S. C Th © Je 
King verſus Biſhop of Chicheſter. S. P. 1 

3. For a Preſentation made under the Great Seal to a Church, which the King hath in! 7 7x 
Right of a Ward, is good; whereas the uſual Courſe was to make ſuch Preſentation un. 
der the Seal of the Court of Wards. Cro. Car. jo. Stephens verſus Potter. 1 Brownl. 162 
The King verſus Emerſon. S. P. 

. Chattels real, and Inheritances muſt paſs by Grants under the Great Seal ; but pet. 
ſonal Things may paſs by Warrants and Orders under the Privy Seal. Moor 475. Th 
Queen verſus Duddington. | 5 

5. Where a Proclamation is pleaded, it muſt be under the Great Seal, for it doth not 
bind unleſs under the Great Seal ; and if *tis denied, there can be no Iflue upon it, but 
only nul tiel Record, which cannot be pleaded, if the Proclamation is not under the Great 
Seal; but ſome Judges were of Opinion, that it ſhall be ſo intended. Cro. Car. 130. 

6. Covenant to build three Houſes on ſuch Lands, unleſs reſtrained by the King's Pr. 
clamation ; in an Action brought againſt him the Defendant pleaded, that on ſuch a Day 

the King made a Proclamation to reſtrain the Building, &c. the Plaintiff demurred, be- 
cauſe the Proclamation was not pleaded to be made ſub magno Sigillo Angliæ; and it ws 
held good Cauſe of Demurrer ; for if the Plaintiff ſhould deny that the Proclamation ws 
made, it muſt be by pleading zul tiel Record; there can be no other Iſſue upon it, and 
that cannot be, unleſs the Defendant plead it ſub magno figillo, &c. Cro. Car. 130. Key: 
ley verſus Manning. = | 1 

7. In Replevin for taking a Sheep in the Highway of Daventry, the Defendant made 

Cogniſance as Bailiff to Daniel Earl of Nottingham, for that the Place where was hi 
Freehold, and ſo he took the Sheep Damage-feaſant ; the Plaintiff replied in Bar, that 
before the ſaid Earl had any Thing in the Place where, Ge. Queen Elizabeth was ſciſcd 
thereof in Fee, in Right of the Dutchy of Lancaſter, and under the Great Seal of England 

ſhe granted to the Corporation of Daventry two Fairs yearly, &c. with all Profits belonging 
to thoſe Affairs; and that the Plaintiff bought the Sheep in the Fair, and paid Toll for 
it, and was poſſeſſed thereof lawfully till taken away, Ec. the Queſtion was, whether the 
Grant of a Fair under the Great Sea! was good, where the Queen was ſeiſed in Right of 
her Dutchy of Lancaſter; or in other Words, whether the Grant of this Fair ſhall be taker 
as Part of the Poſſeſſions of the Dutchy, and ſo not paſs but under the Seal of the Count) 
Palatine ; and adjudged, that it ſhall paſs under the Great Seal, becauſe a Fair newly 
created cannot properly be called a Poſſe/ſion, for tis a royal Franchiſe and Prerogative: 
Now by the Word Poſſaſſons in the Letters Patents of H. 5. ex aſſenſu Parliamenti ; by 
which tis enacted, that all Grants of the Poſſeſions of the ſaid Dutchy ſhall be void, 
if not ſealed with the Dutchy-Seal, ſuch Poſſe/ions only are intended, which ſavour c 
the Lands, as Rents, Sc. and ſuch Franchiſes were thereby preſerved, which were then 
in Being; but this Grant of a Fair is a royal Franchiſe created de novo, and ſo not with- 
in that Act. 2 Latw. 1233. Aſtill verſus Clarke. 
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1 
Of the P2ivy Seal, 


UEEN Mary gave to one Bertie, Leave to go beyond Sea; and afterwards ſhe 


uſedꝰ came back and certified to the Court of Chancery, that Bertie reſorted to the Fu- 
gitives beyond Sea, which Certificate was ſent by Mittimus into the Exchequer; and from 
thence a Commiſſion iſſued to ſeiſe all the Goods and Chattels, Lands and Tenements 
of the ſaid Bertie, who returned, and would have traverſed chis Certificate; but ad 
ed it could not be done. 2 Eliz. Dyer 177. 1 Leon. 9. Cater's Caſe. 5. P. 

2. Sir Francis Englefield being beyond Sea, the Queen by Letters under her Privy Seal, 
commanded him upon his Allegiance to return; but he, /pretis mandatis, refuſed, "which 
being certified into the Chancery, a Commiſſion was awarded under the Great Seal, to 
ſeiſe his Lands; in the Pleading of this Matter, it was objected that the Date of the 
Privy Seal was not ſet forth, nor that Sir Francis had Notice of it; but adjudged, that 
the. Date ought not to be ſer forth, becauſe Matters under the Privy Seal are not iſſuable, 
neither is it returnable in any Court, but tis kept by the Queen; and when ſhe is inform- 
ed of the Contempt, ſhe makes a Warrant to the Lord Chancellor, to iſſue out a Com- 


judg- 


© miſſion under the Great Seal, and ſometimes to the Treaſurer and Barons of the Ex- © 


chequer, to ſeiſe the Land, which Warrant is ſigned with her Seal manual. 
Englefield's Caſe. See 1 Leon. yo. Cater's Caſe. 

* 3. The Law takes Notice of ſeveral of the King's Seals; he may licence one to make 
an Attorney under the Privy Seal; he may command one not to go out of the King- 
dom, by the ſame Seal; but he cannot diſcharge a Debt due to him by the Sheriff, under 
the Privy Seal. 2 Rep. 16. In Lane's Caſe. Cro. Car. 380. F. P. 

” 4. Robert Everden brought a Letter under the Privy Seal to the Judges, reciting that 
he was made a Baron, and commanding them to diſcharge him to be of Juries, c. and 
he was diſcharged accordingly. In 6 Rep. 53. e 

F. The King, by his Privy Seal, licenſed the Maſter of the Ordnance to take all un- 
> ſerviceable Iron and Shot, Sc. for his own Uſe, and this was upon a Suggeſtion, that 


Mlaſter of the Ordnance could not claim the ſaid Iron as Fees belonging to his Office, be- 
adauſe the Office it ſelf was but newly erected ; and that the Privy Seal being obtained upon a 
flalſe Suggeſtion, the King was deceived, and by Conſequence the ſame was void. 11 Rep. 
309. Earl of Devon's Caſe. 


Ee 
as 


SGeſſions, was granted to T. S. by a Privy Seal; and the Queſtion was, whether the Court 
could compound thoſe Forfeitures by Virtue of a Privy Seal granted to them, before that 
d 7. §. for that the later Privy Seal, was a Revocation of the firſt; but adjudged that 
they might, by Virtue of the Statute 33 H. 8. cap. 39. upon Matter of Equity appearing, 
do them, E9c. Hardres 334. Aſhe's Caſe. 395. S. C. 


ſent a Meſſenger with a Privy Seal, commanding him to return; who being miſ= 


Sir Francis 


2 thoſe Things had been uſually taken as Fees belonging to his Office; adjudged, that the 


6. The Forfeiture of the Sums, on ſeveral Recogniſances, for not appearing at the 


ar racer wo 
——a4—ä—ä— n —— Bn 


Stats in a Churth. 


(A) 


{ 
| 5 | | 
T. HOUGH the, Church and Church-yard are the Freehold of the Parſon, t 
yet the Uſe of the Body of the Church, and the Repair thereof is common to 
all the Pariſhioners; and therefore a Man cannot preſcribe to have a Seat | 
in the Body of the Church without a ſpecial Reaſon, (viz.) that at his own MT « 
= 

| 

t 


Coſts, he and all thoſe, Oc. had uſed to repair it; and ſo it is, if the Seat had been in 

an Ifle, or Chapel adjoining to the Body of the Church. Hob. 69. Boothby verſus Baih. 

Godb. 199. Corvin verſus Pym. 5. P. Moor 878. S. C. 12 Rep. 104. S. C. EF 
Palm, 2. Caſe, Oc. the Plaintiff declared, that he was ſeiſed of a Meſſuage, (but did not ſay iy {© : 
46. F antient Meſſuage) and of Lands thereunto belonging in Petworth, and that Time out of 
1 & Mind there was, and yet is in the Pariſh Church of Petworth, a little Chapel on te 1 
1 Roll. North Side of the Chancel, called the Parſon's Chancel; and that the Plaintiff, and all © * 
Rep.159. thoſe whoſe Eſtate he had, Ec. have uſed to repair the ſame, and to have Seats there, 

and to bury the Dead who die in the ſaid Meſſuage, and that no other have uſed to ſi, 


or be buried there without Leave of the Plaintiff, and that the Defendant maliciouſly {7 1 

hindered him to fit there, &c. the Defendant pleaded, that the Earl of Nortumberlauu © 

was ſeiſed in Fee of the Honour of Petworth, and that the ſaid Chapel was Parcel of the 4 

ſaid Honour; and that he as Servant to the Earl, and Reſident within the ſaid Honour, dd 7 

fit there by his command; and upon Demurrer to this Plea, and Exception taken to te * 

Declaration, for that the Plaintiff preſcribed to have a Liberty appertaining to his Houſe, a 

* Dyer 7. and doth not ſay, that it was an * antient Houſe; beſides he alledged a e gene- tt 

rally, and did not ſhew how ; but adjudged, that there is a Difference where a Man pre. 7 

ſcribes to an Offce, and to the Profits thereof, for in ſuch Caſe he muſt ſhew that tis as 

antient Office ; but where a Man alledges that he is ſeiſed in Fee of a Meſſuage, and that th 

Time out of mind he had ſuch a Privilege, it is included that *tis an antient Meſſuage, © fo 

and *tis ſufficient to alledge a general Diſturbance. 2 Cro. 605. Dawney verſus Dee. EE 5 

3. Adjudged, that where a Man hath a Houſe in any Pariſh, and preſcribes to have a lid 

Pew in the Church; if the Ordinary diſplaces him, in ſuch Caſe he ſhall have a Prohib. 7 th: 

tion; for if he hath it by Preſcription, he hath as good a Right to the Sear, as he hat he 

1 to his Houſe, but then he muſt claim it as belonging to his Houſe, and not otherwiſe. 7 be 

10 Paſch. 10 Fac. 12 Rep. 106. Huſſey verſus Leyton. bg on 

1 palm. 4. The Father ſate in the uppermoſt Seat in the Church, during his Life; the Sn * 
424. claimed the ſame Place after his Death, and B. B. diſturbed him, and upon the Con- Þ 

Noy 78. plaint of the Son to the Biſhop, he granted an Inhibition to the Diſturber, till the Ma- f 

ter ſhould be determined before him, and for his Diſobedience he was excommunicated; Wer of 

B. B. claimed the Seat by Preſcription, and moved for a Prohibition; adjudged, that tie © | 
Inhibition was well granted, for preventing any Diſturbance in the Church, and the E. yi 

communication was for the Contempt; but that the Claim of a Seat by Preſcription and Fa 

the Priority of ſitting in it, was triable only at the Common Law, and not in the Spir- * 

tual Court. Latch. 116. Hutton's Caſe. F _ 

5. In Treſpaſs for breaking his Seat in the Church; the Caſe was, that the Plaintif WW 5 

had an antient Meſſuage in the Pariſh of C. and ſo preſcribes to have a Seat in an J/e 4 ry 0 

a Church in the Pariſh of B. &c. after a Verdict for the Plaintiff it was moved in Arret WW 755 

of Judgment, and ruled by the Court, that though it may be a Doubt, whether a M © 

may preſcribe to have a Seat in Nave Eccleſie of another Pariſh ; yet ſuch a Preſcription . , * 

in the Je of the Church of another Pariſh is good. Sid. 361. Barrow verſus Keen. 4 St 

Sid. 88 6. Caſe, &c. in which the Plaintiff declared, that he was ſeiſed of an antient Meſſuoge in * 

1 Lev. 71. and Lands in the Pariſh of B. and preſcribes to have a Seat in cue Ie in the Pariſh I this 
Sid. 201, Church; but did not ſay tanguam ad meſſuaginm predift* pertinen'; and that the Defet- i helg 

203. dant diſturbed him, c. upon not Guilty pleaded, the Plaintiff had a Verdict; it was ob- vet t 
jected in Arreſt of Judgment, that the Declaration was ill, becauſe he did not aver that ; 

he, and all thoſe in whom he preſcribed, have uſed to repair the Scat; for ſo is 2 C Def? 

604. Frances verſus Lee, and 2 Bulft. 150. May verſus Gilbert; but adjudged good, witi- Prot, 

. jones Out alleding the * Repairing, if it had been tauquam ad meſſuagium præd' pertincn” ; fo 1 Pre 

z. Brad- then tis Parcel of his Freehold, and is not of Eccleſiaſtical Cogniſance ; but in a Provi'' Bp and : 

bury ver. gion you muſt alledge Repairing. Raym. 52. Buxton verſus Bateman; upon a Demurrer the "Ip 
Burch. Declaration had been ill, for want of alledging Repairing. Sid. 203. true 
J 


Seats in a Church. 5 


Libel in the Spiritual Court, for the ſole Uſage of a Seat in the Church, ſetting 
forth that one Bodvill, Anno 1611, built an Houſe in the Pariſh of Hretham, and 163, 
built the Seat in the Church at his own Coſt, for himſelf and his Family; afterwards he 
ſold the ſaid Houſe and Seat to one Chute and his Heirs; and by a Sentence in the Eccle- 


Gaſtical Court, the Ordinary annexed the ſaid Seat to the Houſe; and therefore that 


Chute might enjoy the ſame, was the Purport of his Libel ; the Plaintiff ſuggeſts for a 
Prohibition, that there is a Cy/om Time out of Mind in the Pariſh of Fretbam, that the 
Church-Wardens, with the major Part of the Pariſhioners, may order the Seats in the 
Church, and that the Church-Wardens are to ſee to repair them; and that they would 
have placed the Plaintiff in a Seat in the ſaid Church; and that the Defendant libelled in 
the Eccleſiaſtical Court for the ſole Uſe thereof; and therefore he prayed a Prohibition, 
and ſo is the Caſe of Brabin verſus Tredenham. 2 Roll. 24. Poph. 140. S. C. but a Prohi- 


bition was denied, becauſe the Ordinary hath a Juriſdiction of Seats in the Church of 


common Right ; and the Church-Wardens ſhall not break in upon his Authority, eſpe- 
cially in this Caſe, where the Privilege is claimed for a Man and his Family ; but if it 
had been for him and his Heirs, then a Prohibition might be grantrd ; but 4tkyns held, 
that a Prohibition ought to go in this Caſe, upon the Authority of Brabin's Caſe. Raym. 
246. Langley verſus Chute. 2 Lev. 241. $. C. By the Name of Greaterchy verſus Beardlcy. 

8. In a Prohibition, the Queſtion was, whether a Man might preſcribe to a Seat in an 
He in the Church, as belonging to a Manor where he had no dwelling Houſe, but onl 
Land in that Manor ; the Court inclined that it was not good. 2 Mod. 283. Shambrook 
verſus Fettiplace. | 

9. Caſe, for that he is ſeiſed in Fee of an Hovſe, and that he, and all thoſe whoſe 
Eſtate he had therein, had a Seat in the Church, (without ſaying Time out of Mind) 


4 and as often as Occaſion was, had repaired it, and that the Defendant diſturbed him; 
EZ after a Verdict for the Plaintiff, it was moved that the Declaration was ill, becauſe the 


Plaintiff did not preſcribe Time out of Mind; but adjudged, that ſince he alledged he 


| 1 was ſeiſed in Fee, Ec. and all thoſe whoſe Eſtate he had, Ec. that by theſe Words *tis 


g 9 apparent that the Fee hath been Time out of mind; beſides this Action is founded upon 
the Poſſeſſion againſt a wrong Doer, and for that Reaſon 'tis good. 2 Lev. 193. Mer- 
cant verſus Whitpaine. | 


10. Caſe, Ec. in which the Plaintiff declared that he was ſeiſed of a Meſſuage, and 


that he, and all thoſe whoſe Eſtate he hath, Time out of Mind, had all the Seats and 
| 2 {ole Burial in an Je of the Church, &c. and that the Defendant diſturbed him; after a 
Verdict for the Plaintiff, it was objected againſt the Declaration, that here was no Con- 
ſideration for his Preſcription, for it ſhould have been to repair this Ile; bur adjudged, 
that *tis not neceſſary to ſhew any Title or Conſideration againſt a wrong Doer ; but if 
be claimed againſt the Ordinary, he ought to ſhew ſome Cauſe, as Building or Repairing, 
EZ becauſe the Ordinary hath the Diſpoſal of all the Seats. 3 Lev. 74. Aſhley verſus Precle- 
ten. Sce Buxton verſus Bateman. Pl. J. S. P. 


11. Libel againſt the Church-Wardens of L1d/ow, for pulling down Seats in the Iſles 


of the Church without Leave of the Biſhop, and for making new Seats there, and placing 
People therein; after Admonition, E9c. the Plaintiffs ſuggeſt for a Prohibition the Statute 
of Magna Charta, that no Man ſhall be diſſeiſed of his Freehold ; but by the Judgment 
of his Peers, or by the Law of the Land; that all Cuſtoms and Preſcriptions are triable 
at Common Law; that in the Pariſh of Ludlow there is a Cuſtom for the Church- War- 
dens, by the Conſent of the Majority of the Pariſh, to diſpoſe the Seats in the Church 
for the better hearing Divine Service; that they had diſpoſed certain old Seats to the 
& Bailiffs of Lud/ow, which being ruinous, were by the Order of the ſaid Bailiffs pulled 
= down, and new Seats built, yet they were cited, Sc. a Prohibition was granted; 
for where a Cuſtom or Preſcription interpoſeth, there the Juriſdiction of the Ordinary 
ceaſeth; and in ſuch Caſe the temporal Courts apply proper Remedies. 2 Latw. 1032. 
Cuiebateh verſus Baldeuyn. 


12. Libei for a Seat which the Church-Wardens had aſſigned to V. R. in whoſe Right 


the Plaintiff claimed to fit there; the Defendant ſuggeſted for a Prohibition a Preſcrip- 
lion by a Que Eſtate for the Seat, as being an antient Seat, and belonging to his Meſſuage 
im . and that they, and all thoſe, &c. had uſed to repair it; the Court doubted whether 
2 this Preſcription in avi Eccleſiæ was good, *tis certainly good in a Je; but at laſt they 


held it might be likewiſe good in avs Eccleſiæ for a ſpecial Cauſe, as for repairing, but 


] yet they would not grant a Prohibition. 5 Mod. 4.36. Crook yerſus Sampſon. 


13. Libel againſt the Defendant for diſturbing the Plaintiff in a Seat in a Church; the 
Defendant ſuggeſts for a Prohihition a Right by Preſcription to the Seat ; whereupon a 


Prohibition was granted, on which he declared, and the Defendant pleads, and ſets forth 
Preſcription in himſelf for the ſaid Sear, and traverſed the Preſcription of the Plaintiff ; 

and upon Demurrer to this Plea, a Conſultation was granted, becauſe of common Right 
| the Ordinary hath the Diſpoſal of the Seats, unleſs where a temporal Right is ſet up; tis 
true, that was done in this Caſe, buc that Right was denied by the Plea ; and by the De- 


znurrer, 


2 Salk. | 
71 
Mod. 
Caſes 
230 
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Seiſin. 


2 Cro. 
142. S. C. 


, F : f — 
murrer, the Plaintiff admitted that he had no Right by Preſcription. Paſch. 1 Ann. Fy,,, 
Jacob verſus Dallow. | | | | 

14. Prohibition to the Spiritual Court, where the Pariſhioners preſcribed to diſpoſe 9 
the Pews excluſive of the Ordinary; adjudged, that the Ordinary not acting Time out of 
Mind might be, becauſe there was no Occaſion for him to interpoſe ; but that canny, 
veſt a Right in the Church-Wardens, who are only a Corporation capable to tale 
Goods, but not an Inheritance. 1 Salk. 167. Preſ grave verſus Churchwardens of SDrewsbury, 
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1 x 
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Stilin. 


Where Seiſin of Part of the Services | Where the Pleading muſt be in Dy. 
ſhall be a Seiſin of the Whole; and | mico ſuo ut de Frodo, where de Fig, 
what ſhall be a good Seiſin, what jure, and where Seifitns generally 
not; and where Seiſin of Rent ſhall bo is good. (B) 
alledged, Oc. (A) | | | 


il 
h 
2 


(A) 


Where Seiſin of Part of the Services hall be Seiſin of the Whole, 
and what ſhail be a ſufficient Se (in, and what not; and where Sei 
of Kent (all be alledged, and where not. | 


1. HE Tenant held his Lands by Homage, Fealty, and Suit of Court, and the 
Lord had Seiſin of the Fealty only; adjudged, that was a ſufficient Seiſn 
of all the Services, (viz.) it was a Seiſin in Law, ſufficient to entitle th 
Lord to diſtrain and avow, but not to bring an Aſſiſe; for in ſuch Caſe ther 

muſt be an actual Seiſin of the Whole. 4 Rep. 8. Bevill's Caſe. 1 And. 57. S. C. 

2. By none of the Statutes of Limitation, viz. Weſtm. 1. cap. 38. Weſtm. 2. cap. 2. 3! 
H. 8. a Seiſin in Law is excluded; the Intent of them was to limit a Time, within whid 
Seifin ought to be had; and though the laſt Statute ſaith, there muſt be actual Poſſeſſin 
or Sciſin of Rent within forty Years, &c. yet becauſe the Word Seiſin ſtands by it ſel 
without an Adjective, and in the Disjunctive, it ſhall be conſtrued to be a Seifin in Lan 
as well as an actual Seiſin. Jb:d. | | 

3. Lord- and Tenant by Knight's Service to pay yearly ſuch a Quantity of Salt, bu 
for many Years paſt, Money had been paid inſtead of Salt ; adjudged, that if the Sun 
had varied every Year according to the Price of the Salt, then the Payment of tt 
Money had been a Seiſin of the Salt; but if the Payment was of a Sum certain, then i 
otherwiſe ; at firſt, Socage-Tenure was a Work to be done by the 'Tenant, (viz.) to ples 
his Lord's Land, and afterwards changed to a certain Rent, which hath been paid fot 
many Years, in ſuch Caſe the Lord cannot reſort to have his Land plowed as before. ! 
Leon. 266. | | 

4. Deviſe of a Rent out of his Lands for Life, and by the ſame Will he deviſed tit 
ſame Lands to B. G. for Years; the Termor paid the Rent to the Deviſee for Lite 
during his Term which expired; and afterwards the Deviſee for Life demanded the Ret 
on the Day when it became due, which not being paid he brought an Aſſiſe; adjudgec 
that the Payment of the Rent by the Deviſee for Tears, could not give him any Sein 0 
the Rent, ſo as to maintain an Aſſiſe againſt the Tertenants, becauſe his Eſtate for Yeu! 
is in Judgment of Law ſo weak, that it ſhall not draw the Freehold into Queſtion ; it 
ſides the Deviſee for Years had no Seiſin of the Land himſelf, and by Conſequence 
could give none to the Deviſee of the Rent, though he might have received Seifin for the 
Benefit of another; and it would be very inconvenient, if he, who had no Freehold, ſhoull 
give Seiſin to another; for then Tenants by Statute Merchant, or by Eligit, or otif 
Poſſeſſors of Lands pro tempore, might give Seiſin of a Rent to the Lord, of which ht 
might have no Seiſin within the Statute of Limitations before that Time. 6 Rep. 5. 


Brediman's Caſe. 


5. Feoffineſ 


* 


Seiſin. . x6 


- Feoffinent in Fee of a Manor, Oc. to B. G. tag a Fee-Farm Rent to the Feof- 
4 his Heirs and Aſſigns, with a Clauſe of Diſtreſs, Oc. and for Rent arrear in the 
Life-time of the Heir he diſtrained and avowed, but did not ſet forth in his Avowr 
that he Was ſeiſed of the Rent within forty Tears : and adjudged, he need not, becauſe 
- che Rent was created by Deed made within Time of Preſcription ; beſides, Seiſin is ne- 

g er to be alledged, but where tis traverſable. 1 Brownl. 110. Cooper verſus Fiſher. 

y 6. Feoffment in Fee rendring Rent, which deſcended to his Heir, who died Inteſtate, 
and his Adminiſtrator diſtrained for the Rent arrear, and in Replevin avowed for it ; but 
Ad not alledge any Seiſin thereof for forty Years, as he ought by the Statute 32 H. 8. 

60. 3. and yet the Avowry was held good, becauſe the Seiſin intended by that Statute, 
was not a Seiſin of a Rent reſerved by any Decd, but of a Rent between very Lord and 
Lery Tenant ; becauſe the Lord may gain a Rent by Encroachment, and that ſhall be 
no Title to the Rent, unleſs he was ſeiſed of it for forty Years. 8 Rep. 64. Sir William 
ES 7,fter's Caſe. | 
EF F 2 i, - OR the Defendant avowed, for that he was ſeiſed of three Acres of Land 
in the Place where, and ſo juſtified the Taking; and upon Demurrer, this Avowry was 
eld ill, for he ought to have ſet forth of what Eftate be was ſeiſed in thoſe three Acres, 
ES 6c 2 Lutw. 123 1. Saunders verſus Huſſey. 


(B) 


UÞ cayere the Pleading muſt be in dominico ſuo ut de feodo, where ut de 
LI feodo & jure, and where Sciltus generally. Sce Tirhes. (R) 13. 


ES HERE a Man is ſeiſed of a Reverſion, the Pleading is, that he was ſeiſed of 
15 it ut de feodo, leaving out the Word Dominico; but that is, whengthe Rever- 
ſion depends upon an Eſtate for Life. Dyer 184, 257. „„ 

2. In Replevin, &c. the Defendant avowed the Taking, Sc. Demage-feaſant, ſetting 
forth, that one H. was ſeiſed in Fee, &c. and demiſed the Land to him for twenty-one 
EZ Years, Oc. the Plaintiff in Bar to this Avowry replied, that King H. was ſeiſed in Fee, 
Kc. and that the King made a Grant thereof in Fee, under which he now claimed; and 
upon Demurrer it was adjudged, that where a Defendant alledgeth a Seiſin in Fee in an 
one under whom he claims, (as the Defendant hath done in this Caſe) there the Plaintiff 
cannot alledge a Seiſin in Fee in another (as the Plaintiff hath now done) without traver- 
ſing, confeſſing and avoiding the Seiſin of the other. Cro. Eliz. 30. Herring verſus Bluck- 

ES low. Dyer 313. FS. C. | 

EZ 3. Where a Man is ſeiſed of a Reverſion in Fee, expectant upon the Determination 
of a Leaſe for Years, there he may plead, that he was ſeiſed of it, &c. in Dominico ſuo 
n de feodo. 2 Rep. 20, 27. 4 Rep. 68. S. P. Dyer 178. S. P. Co. Ent. 596. S. P. 

4 I: Maſte, the Plaintiff declared, that he was ſeiſed, c. and that he made a Leaſe 
to the Defendant, c. but did not ſhew of what Eſtate he was ſeiſed, neither did he 
ſay, reverſione inde ſibi & hœredibus; and therefore, notwithſtanding he had declared ad 
exbæreditatiouem ſuam, the Declaration was held ill. Godb. 121. Weddall verſus Sir John 

BE Aſton. Plow. Com. Adam's Caſe. contra. Godb. 347. Lee verſus Griſſel, where din Scifitus 
was held ill in a Declaration. 2 Roll. Rep. 346. F. C. 

= 5. In Treſpaſs for breaking his Cloſe, and taking and carrying away five Loads of 3 Lev. 
Hay; the Defendant pleaded, that before the ſaid 'Treſpaſs, he was ſeiſed of the Tithe 228. 
Fay, ariſing in and from the ſaid Cloſe, and ſo juſtifies the Taking; and upon Demurrer 

t was objected, that the Defendant had alledged a Sein in himſelf, without ſhewing of 


3 
Z hat Eſtate, which is not good in a Plea in Bar; ſo in Replevin the Defendant avowed 


the Taking Damage-feaſant on three Acres, of which he was ſeiſed; and upon Demurrer 
Wie Avowry was held it, becauſe *tis not ſhewed of what Eſtate he was ſeiſed. Tin. 
Mili. C. B. Rot. 466, ſo adjudged in the Caſe of Sanders verſus Huſſey; but in the 
Principal Caſe, this Objection was not allowed. 2 Lutw. 1313. Payne verſus Brigham. 
Pee Travers. (H) 13. S. C. | 25 
6. In Treſpaſs, Sc. the Defendant pleaded, that Alice Catmere was ſeiſed in Fee, and 
leviſed, Oc. to Thomas Catmere and his Heirs, Oc. the Plaintiff replied, that before Tho- 
vas Catmere had any Title, F. S. was ſeiſed in Fee, and made a Leaſe of the Lands, un- 
per which the Plaintiff claimed; and upon Demurrer to this Replication it was objected, 
at the Bar was neither anſwered and avoided, or traverſed; for it may be true, that 
& dvas ſeiſed in Fee; and yet Alice Catmere might be ſeiſed in Fee before, and be diſ- 
1 eiſed by him, and that ſhe might re- enter and die ſeiſed; but adjudged, that when a 
eiſin in Fee is alledged, it muſt be intended a lawful Seiſin till the contrary appears. 
Litto. 1337. Meriton verſus Benn. Litt. Rep. 353. S. P. 


me 


Scqueſtra⸗ 


Scqueſtration. 
. 


Reſpaſs, Oc. for taking away four Loads of Wheat, Ec. the Defendant jy. 
ſtified, for that the Plaintiff is Rector of the Rectory impropriate of Bras. 
wardin in Herefordſhire, and bound to repair the Chancel ; which being ou 

| of Repair, the Biſhop of ** after Monition to the Plaintiff to reparti 
it, granted a Sequeſtration of the Tithes of the Rectory, by Virtue whereof the Defen. MR = 
dant being Church-Warden took the Wheat, Ec. and upon a Demurrer to this Plea, ; MR 
was inſiſted that the Ordinary hath no Juriſdiction in this Caſe ; for where-ever the ÞPof. 
ſeſſions of Laymen are charged with any ſpiritual Payment or Charge, the Ordinary 
cannot meddle with the Poſſeſſions, but may compel the Payment by Eccleſiaſtical Cen. 
ſures: Now by the Statute 31 H. 8, and 32 H. 8. cap. ). the Tithes of Rectories impro. 
priate are turned into Lay-Fees, and by Conſequence exempted from the Juriſdiction of 

the Ordinary; and of that Opinion was North Chief Fuſtice; therefore where a Fi. f. 

is directed to a Biſhop, who is in Nature of an, Eccleſiaſtical Sheriff, he cannot return |: 

gueſtrari feci, but muſt return Feri feci, or nulla Bona; and the Reaſon of this Proceſs t 

the Biſhop is, becauſe the Poſſeſſions of Eccleſiaſtical Perſons are ſo diſtin from tempor; 

Poſſeſſions, that they could not be ſubje& to the Proceſs of the temporal Courts, n 

more than the Poſſeſſions of Laymen could be ſubject to their Juriſdiction; but no Jud. 

ment was given in the principal Caſe. 1 Mod. 258. EF; 
2. Judgment againſt a Fellow of Mancheſter College, and upon a Fi. fa. the Sheriff u 
turned, that the Defendant was Clericus Beneficiatus nullum habens Laicum feodum ; ani 

thereupon a Fi. fa. went to the Biſhop de Bonis Eccleſiaſticis, who ſent his Mandate n 

the Warden and Fellows of the College, to ſequeſter his Salary, which they refuſed; /. 

thereupon the Biſhop moved for the Direction of the Court, whether he might not con-: 

pe! them by Eccleſiaſtical Cenſures; the Court held, that the Univerſities were not a 

Eccleſiaſtical Conſtitution, becauſe they have no Cure, they are only Societies ad ſud: 
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dum & orandum ; but that a Prebend is an Eccleſiaſtical Benefice, and if he hath a C th 
it may be ſequeſtred ; but where he is only a Member of the Body aggregate, and the l ©* 
heritance of the Corps is in the Dean and Chapter, it cannot be ſequeſtred ; no Ru: 0 
was made. 1 Salk. 320, Moſely verſus Warburton. * 5 
do 
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See Juſtice of Peace. 0 
| upo 

(A) was 
| | are 
1. Widow having ſmall Children, and living in the Pariſh of St. Buttolpl withol 73 
Aldgate, married a ſecond Husband ; Part of this Pariſh is in London, and Par "Sy 
in Middleſex ; and now they put out the Children to nurſe in that Part © "ok 
the Pariſh which was in Middleſex, then the Mother and Father in Law dis Duke 

the Nurſe applied to the Pariſh for the Money due to her for nurſing the Children 85 
that Part of it which lies in London refuſed to contribute with the other Part vi + 
lies in Middleſex, for that the Mother lived there ; and upon Application to the Qu — 
ter-Seſſions, it was ordered, that each Part ſhould contribute to this Charge; but th hall 
Part which laid in London, not ſatisfied with this Order, applied themſelves to the Ju "ay 
at the Old Bailey, who upon opening the Matter, were of Opinion, that by the Sl W 7; by 


43 Elix cap. 2. the Pariſh in both Counties ought to contribute ; but it appearing 0 
each Part of the ſaid Pariſh had diſtinct Officers, and made diſtin Rates, and had d 
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Sewers. 217 
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Time dut of Mind to make Accounts to the Juſtices of each County : the Court was 


that the Diviſion which was in Mzddleſex ſhould pay the Nurſe, and provide for the 


Children for the Time to come, in regard their Mother was an Inhabitant there, which 
made it a Settlement for the Children. Raym. 476. 

2. A Petition of the Inhabitants of the Hundred of Blackheath was preſented to the 
geſſions for Leave to build a new Houſe of Correction within that Hundred, and the 
made an Order that any ?wo Juſtices of the Precinct ſhould cauſe ſuch an Houſe to be 
built, and ſhould aſſeſs the Hundred for that Purpoſe ; it was objected that this Power 
was given to the Juſtices by the Statute 39 Eliz. cap. 4. which Statute is expired; bur 
adjudged, that *tis continued by 3 Car. 1. and that all Statutes continued by that Act 
are in Force, till it ſhall be otherwiſe ordained ; that the 43 Elix. is no otherwiſe in Force; 
therefore the Seſſions may encreaſe Houſes of Correction in a County where there was 
one before; but the Tax muſt be aſſeſſed on the whole County, and not on any particu- 
lar Hundred, unleſs in Boroughs and Corporations ; and that the Seſſions could not dele- 

ate their Power to the two Juſtices; they may refer a Matter to their Inquiry, aud to 
make a Report, but cannot veſt them with any Power. r Salk. 162. Caſe of Hundred of 
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anger to receive any Damage by tne Waters, and not only thoſe whoſe 
Lands are next adjoining the Rivers ; becauſe the Rage of the Waters may 
be ſo great, that the Lands contiguous may not be of the Value to make 
EZ the Banks; therefore the Statute 6 H. 6. cap. 6. will have all that are in Danger to be 
EZ contributory. 5 Rep. 100. Rook's Caſe. : 

EZ 2. There was a Cawſey in the River Dee, in the City of Cheſter, built with Stone, 
before the Reign of Ed. 1. and this was for the neceſſary Maintenance of certain Mills 
EZ at the End of the ſaid Cawſey; the Commiſſioners of Sewers made a Decree to break 
EZ down ten Poles of the ſaid Cawley in Length; adjudged, that this antient Cawley can- 
not be ſubverted by the Commiſſioners of Sewers ; tis true, if it had been made higher, 
it might have been abated by Virtue of the Statutes 25 Ed. 3. cap. 4, and 1 H. 4. C. 12: 
but this Cawſey being never inhanſed ſince it was made, is out of theſe Statutes, and 
© likewiſe out of the Statute of Magna Charta; by which *tis enacted, That omnes Kidwell? 
= deponantur, for that extends only to Wears for taking Fiſh. 10 Rep. 137. The Caſe of 
Y Cheſter Mills. | 
3. Upon the Statute 23 H. 8. cap. 5. of Sewers, the Commiſſioners decreed, that a 
vcw River ſhould be made out of the River O. thro' the main Land for ſeven Miles, unto 
another Part of the old River; and for that Purpoſe they laid a Tax of a Sum in Groſs 
E upon nine ſeveral Towns; adjudged, that the Commiſſioners have no Power to make a 
new River, or any new Invention, or artificial Mills to caſt out Water, for ſuch Things 
are to be done by Parliament; but they may order an old Bank to be new made, or may 
alter a Sewer upon an inevitable Neceſſity; but in this Caſe, the Tax of a Sum in Gross 
is not warranted by their Commiſſion, for they are to tax every Owner or Poſſeſſor of 
| the Lands reſpectively, according to the Quality of their Lands, Rents, and Number of 
Acres, and accordingly to their reſpective Portions and Profits, whether of Paſture, Fiſh- 
ing, or other Commodity whatſoever. 10 Rep. 141. Caſe of the Iſle of Fly. 

4. Where *tis found before Commiſſioners of Sewers, that {ſuch a Perſon ought to re- 
Fair a Bank; and this is removed into B. R. the Court will not quaſh this Inquiſition, 
nor grant a new 'Trial, unleſs he repair it; and if afterwards he ſhould be acquitted, he 
ſhall be reimburſed ; if he refuſe, a Procedendo ſhall go: Nota, Commiſſions of Sewers 
are in Engliſh, and ſo are the Returns and Proceedings therein ; for this is by the Statute 
H. 8. and their Forms are not ſo ſtri& as in Indictments. Sid. 78. Lord Dunbar;'s Caſe. 


i = Dindged, that Commiſſioners of Sewers ought to tax all equally, who are in 
3 . 


of Opinion, that each Diviſion was a diſtin& Pariſh of it ſelf ; and therefore ordered, 
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quaſhed pro tanto, for tho the Commiſſioners of Sewers are a Court of Record, they 


1 Lev. 
288. S. C. 
1 Mod. 
44. S. C. 
Raym. 
146. S. C. 


Sewers are removed by Certiorari before ſuch Orders are filed; for if good, the Count 


5. Certiorari to remove an Order of Commiſſioners of Sewers { it was moved to quaſh f 

it, for that they ordered J. R. to repair the Floodgates of a Mill, reciting only, that he 
had a Mill, but did not alledge that he had any Eſtate in the Mill; and they ordered, that 
the Holes of the Floodgates ſhould be bigger than they were before, and that thoſe Mil. 
lers who refuſed to obey this Order, or broke it, ſhould be committed; but as to the ty, 
firſt Objections, the Order was confirmed; for let a Man have what Eſtate he will in q 


Mill, he is bound to repair the Floodgates ; but as to the Impriſonment, the Order waz 


cannot impriſon for diſobeying their Orders, but only for a Contempt done before them, 
Sid. 145. Oldbury Inhabitants verſus Stafford, 

6. By the Statute 15 Car. 2. cap. 17. tis enacted, That there ſhall be certain Com. 
miſſioners, who ſhall have Power to receive Claims, concerning the Fenns in Cambridge Wl 
and Huntingdon Shires, and to ſettle the Bounds, and to return their Decrees into the pet. . 
ty Baggs; adjudged, that in ſuch Caſes no Certiorari ſhall be granted, for *tis a new Ju- 
dicature, and abſolute in the Commiſſioners, if they proceed according to the Statute; 
but if not, then all is void, & coram non jndire, and the Parties are at Liberty to pro- 
ceed at Common Law. Sid. 296. Bali verſus Parteridge. „ 

nm. After a Certiorari delivered to Commiſſioners of Sewers, they proceeded and made 
an Order, which the Perſons refuſing to obey, they fined them 107. a-piece ; -afterwardz 
another Certiorari was delivered to them, but ſtill they proceeded and committed ſome ME 
Perſons for ſpeaking opprobious Words of them, and fined them 5 J. a-piece ; and no ß P 
being brought into Court upon an Attachment againſt them for their Contempt, they = 
ſaid, that what they did was by Advice of Council; and that the Clauſe in the Statute FE 
13 Eliz. cap. 9. was ſo penned, that it occaſioned the Doubt in this Matter; which wa 
thus, . That the Commiſſioners, &c. ſhall not be compelled to make any Certificate or Return 
of their Orders, Laws, or Doings, nor have any Fine ſet on them for that Cauſe, &c. and the 
Court adjudged, that this Clauſe did not extend to this Court, but to Certificates and Re- 
turns into the Chancery; for by the Statute 23 H. 8. cap. 5. 'tis enacted, That all Lau. 
made by Commiſſioners of Sewers, no longer than their Commiſſion is in Being, unleſs they were 
engroſſed in Parchment, and certified under their Seals into the Chancery ; but this was alter- 
ed by the ſaid Statute 13 Elix. by which it was enacted, That heir Laws ſhall be in Force 
twithout any ſuch Certificate into Chancery ; and a little after follows that Clauſe, (viz.) Tha 
they ſhall be not compelled to make a Certificate of their Orders, &c. or Return of their Lau 
&c. which muſt plainly refer to Certificates and Returns into Chancery; and therefore, = 
ſince what they did was by Advice of Council, they were fined in the leſs Sum, (vis) 7 T;; 
each of them forty Marks a-piece for not obeying the firſt Certiorari, and twenty Mark 7 © , 
a-piece for not obeying the ſecond Writ. 1 Vent. 66. Smith's Caſe. 

8. In Caſes of Sewers, B. R. inquires into the Nature of the Fact, before they grant a 
Certiorari to remove Orders, that no Miſchief may happen by Inundations in the mean 
Time, which is a diſcretionary Execution of their Power; for where-ever a new Juri: 
diction is ſet up, tis ſubje& to the Inſpection of B. R. either by Certiorari, Mandamis, Wo 
or Writ of Error. 1 Salk. 146. In the Caſe of Cardiff Bridge. 1 

9. The Court uſually hears Council on both Sides, where Orders of Commiſſioners o 
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will grant a Procedendo, which cannot be done after they are filed; but now they vil 
file them in any Caſe where there is no apparent Danger likely to enſue. 1 Salk. 145. 


| Sheriff. 


What Acts he may do in executing Pro- | ment of Money to him and them; 


= ceſs. (A) | | | not good, (G) k 

WS what Acts he cannot do. (B) Where the Sheriff and his Executors 
of Bonds made to him for Appearance, | ſhall be charged, where not. (H) 
and other Bonds. (C How he is to be puniſhed for refuſing 


ol his Fees, and Actions for them; and] Bail, and for other Faults; and for 
EZ of other Actions brought by him. (E)] taking inſufficient Bail. (I) 

ES pleas and Returns by him and other | Of Actions brought againſt him, and 
EZ officers, good; and Pleas of Payment | good; and of turning over Priſoners 
of Money to him and them, good. to him. (K) | 
1 | Of Actions brought againſt him, not 
EZ Pleas and Returns by him and other good. (L) 

EZ officers, not good; and Pleas of Pay- 8 


— 


— 
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l „„ 

1 What Acts he may do in executing Pꝛocets. 

1 N all Caſes where the King is Party, the Sheriff may break open the Houſe if the 
f Doors are ſhut; but he ought firſt to ſignify to thoſe within, the Cauſe of Hs 
5 


coming, and to require them to open the Doors; otherwiſe if he break the Doors, 
I when 12 might have them opened without breaking, he is a Treſpaſſer. Ihidem. 
Vin. 38 H. 8. Dyer 60. Trin. 23 Eliz. Dyer 37. 3 . 

2. Upon a Warrant on a Capias utlegatum, he may raiſe the Poſſe Comitatus, & and break 


| + open the Houſe to take this Perſon; but he cannot put him out of the Poſſeſſion of his 
2 Lands. Golds. 79. Hare verſus Curſor, and 233. Winch. 98. Moor 606. F. P. 
an = | | 
ri. 21 | of the King, and not of a Subject. 4 Leon. 41. Kemp verſus 
1s g Li | : | 5 | | | 
= 3. Though he cannot break the outer Door upon a Warrant on a Fi. fa. yet if that be 
open, he may enter; and when he is in, he may break open any inner Door, or Cheſt in 


the Houſe, and if he doth not, an Action on the Caſe will lie againſt him. 1 Brow. 
Jo. Semain's Caſe. Cro. Eliz. 28. S. C. 5 Rep. 91. S. P. 2 Cro. 555. S. P. _ 
= 4 Upon a Judgment in Ejectment, or in any real Action, he may break open the Houſe 
do deliver Poſſeſſion or Seiſin; for otherwiſe he might not execute the Writ, by which he 
is commanded that Habere faciat poſſeſſionem, &c. beſides after Judgment, tis not in Law 
the Houſe of the Tenant. 5 Rep. 91. Semain's Caſe. 

FJ. He may, at the Requeſt of the Plaintiff, make a ſpecial Bailiff to execute Proceſs ; 
and if he is promiſed in Conſideration thereof to be indempnified, an Action on the Caſe 
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N lies, if the Party eſcapes. Owen 97. Dabridgecourt verſus Smallbrook. 


to examine that Matter; but he is a Treſpaſſer if he arreſts one inſtead of another, or 
make Execution of the Goods of one inſtead of another; for theſe are Things of which 
be muſt take Notice at his Peril; and ſo he muſt of the Cattle of which he 
J 3 Replevin. 1 Brownl. 210. Buckwood verſus Beale. Dyer 60. Trywiunard's Caſe, 
J. If Waſte be committed ſparſim, and Waſte is found, the Plaintif ſhall recover the 
Place waſted, and treble Damages by Fi. fa. or Elegir, but not by Capias, for that doth 
not lie upon this Original; but the Sheriff upon an Efrepement may take the Poſſe Comitatus 
to ſtay the Tenant from doing Waſte. 1 Erol. 240. Beedle verſus Beedle. 

8. A Warrant was directed to four Bailiffs, but not conjunctim & diviſim; two of them 
nreſted the Defendant, and in an Action of Treſpaſs, it was objected, that the Warrant 
being a joint Authority to all of them, it ought to be executed by all; but ad- 
judged, that it being for the Execution of Juſtice, tis well executed by any of them. 
| £0. Hutten 


vill 


6. He may execute a Capias, tho' there is no Original to warrant it, for he is not bound 


* But this 
muſt be 

underſtood 
at the S it 
Windſor. 
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= Hutton 127. Laſhbrook's Caſe. Telv.' 45. King verſus Hobbs. S. C. 25. 3 Bulſt. 209. Tin, WS 
8 | 14 fac. S. P. : S 


9. Adjudged, that an Arteſt without ſhewing the Warrant, and without telling the 
Party. at whoſe Suit, (if *tis not demanded) is legal, and if there are Warrants Againſ 
Father and Son, who are both of the ſame Name, and the Father is taken; if the Ofic,, WM 
hath both Warrants about him, he is not obliged to ſhew by which Warrant he wa Bl * 
taken; becauſe being under an Arreſt, he is in Cuſtody for all Cauſes, for which the MY tb 
Sheriff had made our. any Proceſs againſt him. 2 Cro. 485. Hodges verfus Markes. 5 

10. If the Court of Common Pleas, after a Judgment had againſt a Peer of the 7 y 
Realm, award a Capias againſt him, which is againſt Law ; and this appeareth in tk ed 
very Writ, and the Sheriff by Virtue thereof arreſts him; yet he is excuſed, becauſe 


that Court had original Juriſdiction of the Cauſe. 10 Rep. 76. In the Caſe of the My. 1 
ſhalſea. 38 H. 8. Dyer 60. S. P. 5 | | .N 
11. In falſe Impriſonment againſt S. 1 85 High Sheriff of Wiliſbire, the Defenda hi 
pleaded in Bar, that he was High Sheriff, c. and that a Capias was directed to him w R. 
take the Plaintiff, by Virtue whereof he was taken and impriſoned, Oc. the Plaintif 
replied, that one Eruely was then Sheriff, Sc. and traverſed, that S. John was Sheriff; 75 
the Defendant rejoined, that he was Sheriff for a whole Year before that Time, Oc. ac a 
wk not any Notice of the Patent to make Ernely Sheriff, and that he was not diſcharged pr 
rom his Office; and upon Demurrer the Defendant had Judgment, becauſe all A4, vp 


which he hath done as Sheriff are good in Law, till he is diſcharged from the Office, 9 = 
had Notice of a new Sheriff made. Moor 186. See Juſtice of Peace. (A) 8. Moor 36, (it 
5, To bs John's CS. | 5 z 
12. He may collect the Goods together, and put them in a Room, upon a Proceſs o ver 
' Extent on a Statute-Staple, and before he make an Inquiſition, per ſacramentum duoderin © 
proborum & legalium hominum ; though theſe are the Words of: the Writ, per ſacramentun 
&c. extendi & appreciari & in manus noſtras ſeiſiri facias ; ſo that he may make a Seiſur 
before an Inquiry. Moor 563. Attorney General verſus Croker. 8 
13. Per Coke Chief Fuſtice, where there is an Attachment againſt the Perſon, the S.! 
riff may break open the Doors to apprehend him; for an Attatchment is a No Oma 
. in itſelf. 1 Roll. Rep. 339. Brigg's Caſe. 2 
Yelv. 54 14. If the Warrant is directed to four Bailiffs (naming them) & cuilibet eorum to take: 
5. C. Man upon a Ca. ſa. and he is taken by ro of the four; becauſe tis an Authority g „ 
to them without an Intereſt, tis only a miniſterial Act, and well executed by two. N 
47. King verſus Hobbs. | 
ro Eliza. 15. In Treſpaſs, quare clauſum & oſtium fregit Es domum intravit, & ſeras fregit & d 
553, 908, jecit; the Defendant juſtified under a Fieri facias directed to the Sheriff, Gc. to tak 
9099. the Plaintiff's Goods in Execution; and that he made a Warrant to five of his Bailif, 
2 Cro. 4 Sc. who finding the outward Doors of the Plaintiff's Houſe open, they entered, and tha 
15 486. the Plaintiff ſhut the Door upon them, and detained them for the Space of twenty-four 
Cro, Car. Hours; whereupon to deliver them he broke open the Houſe, and that afterwards he be 
386, 544- ing peaceably therein, broke ſome of the inner Doors to make Execution of the Wii 
4 Leon. having found the outward Doors open, Cc. and upon a Demurrer to this Plea, it was at. 
T Pult. Judged good, for when once an Execution is lawfully. begun, the Sheriff and his Office 
4 Bulſt. | 
146. may proceed; and here it was lawfully begun, for the outward Doors were open, and tit 
wn Owen 63. Bailiffs entered the Houſe lawfully ; and being reſiſted by the Plaintiff, he reſiſted again 
. Tel. 28. the Law; for when they were in one Room, they might break open any other Roon 


e to make Execution, if denied Entrance. Palm. 53. * Mhite verſus Whitchurch. 
8. 


\ 


16. At the Requeſt of the Plaintiff, the Sheriff made a Warrant to ſpecial Bailiffs, . 
him named, and they executed the Proceſs without taking the Oath enjoined by the St. 
tute 2) Eliz. and thereupon an Information was brought againſt them upon that St 
1 tute: Sed per Curiam it doth not lie, becauſe the Statute chiefly extends to thoſe who re 
"T0 turn Juries, and not to thoſe who execute Proceſs ; but if it ſhould be otherwiſe en 
WIR pounded, it muſt then relate to Bailiffs of Liberties, and not to thoſe who were nam 
by the Plaintiff. . Jones 248. 

17. Treſpaſs for entering his Cloſe and breaking his Barn, the Defendant juſtified wr 
der a fieri facias, and that by Virtue thereof he entered into the Barn, the Doors bein; 
open to take the Goods in Execution ; the Plaintiff replied, that the Barn Doors wet 
ſhut ; and upon a Demurrer to the Replication, it was adjudged for the Plaintiff, that h 
might break open the Doors of the Barn without any Requeſt made; for as this Caſe i 
it ſhall be intended a Barn in a Field is not contiguous to his Houſe, for if it had, i! 
could not break open the Doors; beſides, tis not traverſable whether the Doors welt 
ſhut or not; and if ſo, then the Replication is idle. Sid. 186. Penton verſus Brow. 

18. Scire facias againſt the Bail; the Caſe upon the Pleadings was, Michael Idle ani 
Ii R. became Bail for John Shepley, at the Suit of Redman, before a Commiſſioner " 
Torkſbire ;' the Recogniſance was tranſmitted to a Judge of the Common Pleas, and uy 
£ —— a Re 


. 
— 


1 — . . b 
; F that Court; and the Plaintiff Redman obtained a Judgment againſt Shepley 
Ru 17 had not paid the Money, or rendered his Body, Oc. that Michaz Idle 
Vas dead, and this Sire facias was brought againſt his Executrix, and againſt R. V. the 
W ther Bail; and after another Scire facias and two Nihils returned, there was Judgment 
dy Default againſt R. I. the Executrix proteſtando, that ſhe had fully adminiſtered, and 
* ſhe had not Aſſets, pleaded in Bar, there was no Ca. ſa. againſt the Principal before 
the firſt Sci. fa. the Plaintiff replied, that he did proſecute a Cz. ſa. againſt the Princi- 
returnable. Cro. Trin. Upon which the Sheriff returned non eſt inmentus ; the Defen- 
dant proteftando, that the Replication was inſufficient, rejoined that the Ca. ſa. was deliver» 
ed to the Sheriff of Torkſbire, after Cro. Trin. and after the firſt Scire facias iſſued, Ec. 
and traverſed, that it was delivered to the Sheriff at any Time before the Return thereof; 
and upon Demurrer it was adjudged, that the Traverſe of the Time was not material; 
for if the Writ is actually out, the Sheriff may make a Warrant before *tis delivered to 
him; and it ſhall be intended to be delivered to him before the Arreſt. 2 Luatw. 1283. 
= Redman verſus Idle. : | | 
1g. Tis true, the uſual Form in ſuch a Plea is to alledge, that the Writ was delivered 
70 the Sheriff before the Arreſt, but the Plea is good without it; as for Inſtance, in an 
Action of Aſſault and Battery the Defendant juſtified, by Virtue of a Bill of Middleſ»x, 
EY proſecuted out of the Court of B. R. returnable Tres. Mich. directed to the Sheriffs, Oc. 
EZ ypon which a Warrant was made to the Defendant to arreſt the Plaintiff, by Virtue 
EZ whereof he was arreſted before the Return of the Writ ; and upon Demurrer to this Plea 
tit was objected, that the Defendant had not alledged that the Writ was delivered to the 
EZ Sheriff before the Arreſt ; but adjudged, that it ſhall be ſo intended. 2 Sand. 298. Green 
EZ verſus Jones. See Juſtification. (D) 20. S. C. 


(B) 
What Acts he cannot do. 
ö ; .TTE cannot break open a Door in the Night-Time to take a Man upon a Capias Ex- 
: communicat*, nor for any other Cauſe, but for Treaſon or Felony. Cro. Eliz. 


541. Smith verſus Smith. Trin. 38 H. 8. Dyer 60, and Trin. 23 Eliz. Dyer 3. 
2. It hath been held, that where the Sheriff takes a Man upon a Ca. ſa. he cannot 


2 Ley. I 9s 


diſcharge him, tho? he pay the Debt to the Sheriff, becauſe he is commanded to take the | 
Body and not the Money; and *tis fince ruled, that by the Words in that Writ, (viz.) 
ks 


ad ſatisfaciend', Payment of the Money to the Plaintiff himſelf muſt be intended; and if 
not paid, then the Body muſt remain as a Pledge till the Debt is ſatisfied. Cro. Eliz. 
400. Hob. 206. | | | | | 


3. He cannot break open the outmoſt Door upon a Warrant, as a E. fa. 1 Brownl. 
50, | FEES | | 


= 4 The Principal with two Sureties were bound in a Bond; there was Judgment againſt 
one of the Sureties, but the Obligee delayed to execute it for ſome Time, in Favour of 


W Plaintiff, who was a Bankrupt ; but nothing coming, the Obligee took Money of the Su- 
rety, in Satisfaction of the Bond which he delivered up to him, in Order to ſue the 
other Surety for Contribution, who kept his Houſe ; and becauſe it could not be broke 
open on meſne Proceſs on the Bond, he procured him to be outlawed, at the Suit of a 
Stranger, and delivered a Warrant to the Sheriff upon a Capias Utlegatum before Judg- 
ment, that upon breaking open the Door he might execute a Latitat; the Sheriff found 
the Door open, and entered, and then ſhut the Door, and he with fix Bailiffs with Swords 
drawn, went up to the Chamber, and broke the Door, and took the Party, and took a 
Bond of 40 J. for his Appearance, Ec. and 40 s. to ſue out a Sperſedeas upon the Out- 
q lary ; and for this Outrage, and for not ſignifying who he was, that the Chamber Door 
might be opened, the Sheriff was fined 200 J. in the Star-Chamber, and the Surety 50 J. 
| for uſing the King's Proceſs of Outlary, without the Conſent of the Party. Heb. 263. 
Vaterbouſe verſus Saltmarſh. Hob. 62. Parker verſus Evans. S. P. = 
5. Upon a Writ of Inquiry in Dower, the Sheriff made a Warrant to B. G. his Depu- 
ty, to take the Inqueſt ; adjudged, that in this Caſe he cannot make a Deputy, becauſe 
tis a judicial Act, and he ought to do it in Perſon. Noy 21. Randall's Cale. 

6. He cannot deliver Goods to the Party himſelf, at whoſe Suit he took them in Exe- 


cution by a Fi. fa. but he muſt ſell them. Noy 107. Thompſon verſus Clerke, becauſe by 
the Writ he is commanded Vabere denarios in Curia. Cro. Elix. 404. 5. PF. 


O) Con; 


him againſt whom the Judgment was had, to ſee if any Thing could be got from the 


1 


Concerning Bonds made to him foz appearance, and other Bondy, 


r. TT was a Queſtion, whether the Court ought to take N otice of this Statute 23 U 
6. cap. 10. without pleading it; the Chief Juſtice Dyer was of Opinion, that they 
eught not. Dyer 119. Whittingham's Caſe. 


2. The Under-Marſhal took a Bond of one in Execution, and of a Stranger, to indem 


nify him from Eſcapes, and then he let the Priſoner at large; adjudged, that the Con. 
dition was againſt Law, and the Obligation void. Dyer 324. Cru. Eliz. 66. Bracebriq: 
verſus Vaughan. S. P. 

3. Though a Bond taken otherwiſe than required by the Statute is void, yet the 0b. 
ligor cannot plead non eft factum, but muſt avoid it by pleading ſpecially. 5 Rep. 1 


In H/helpaale's Caſe. | | 
4. Caſe, &c. wherein the Plaintiff declared, that he ſued forth a Latitat, and deliver. 


ed it to the Sheriff to arreſt B. C. and that he did arreſt him, and afterwards let him ga 
abſque aliqua ſecuritate inventa ; and at the Day returned cepi corpus & paratum habeo, &c 
which was falſe, Ec. the Defendant pleaded, that B. G. being arreſted gave a Bond for 
his Appearance, Sc. in which R. L. and E. B. two ſufficient Perſons in the County were 
bound to him in 40 J. Oc. and pleaded the Statute, by Reaſon whereof he let him 80 at 
large, abſque hoc, that he let him go without any Security found; adjudged, that the 
Traverſe was good, and that the Statute commands him to let the Priſoner go upon Bai, 
and he is compelled to take Bail, but their Sufficiency is left to his Diſcretion ; and tho 
the Return was falſe, (viz.) paratum habeo, when he was at large, yet that is but a Con. 
poſtea tempt to the Court, and the Plaintiff ſhall take no * Advantage of ſuch Return. Cy, 
(P) pl. 3. Eliz. 624. Barton verſus Aldworth, and 808. Clifton verſus Webb. S. P. Poſtea pl. J. 

5. Debt by a Sheriff on a Bond for the Appearance of B. G. c. the Defendant 
pleaded, that a Capias was directed to the Plaintiff (Sheriff of Berks) who made a War. 
rant to the Bailiff of the Liberty of H. to arreſt the ſaid B. G. and. that V. B. put hi 
own Name in a Warrant as a ſpecial Bailiff to arreſt him; and that he did arreſt him a 
R. in the ſaid County, and carried him to Twiford in the County of Southampton, and 
there kept him till he gave the ſaid Bond; adjudged a, good Plea, for the Priſoner being 
carried into another County immediately upan the Arreſt, he was never afterwards in the 

| Cuſtody of the Sheriff of Berks, and fo the Bond was entered into by Dureſs. Cro. Eln 
1.45. Brown verſus Adams. | | 
6. Debt upon Bond of 45 7. to the Sheriff, the Defendant pleaded the Statute 23 H. 
that he was arreſted at the Suit of B. G. and that he together with one E. B. gave tlis 
Bond for his Appearance, when neither of them had any Thing in the County, or were 
Inhabitants therein, and ſo the Bond was void; but adjudged, that it was good, for the 
Statute doth not make any Bonds void, but thoſe which oppreſs the People ; . bur the 
Form of the Bond as to the Sureties is left to the Diſcretion of the Sheriff, and hg may 
take one to be bound with the Defendant, if he think fit; and he is likewiſe the. prope! 
Judge of the Sufficiency of one or more. Cre, Hlig. 852. Blackbourne verſus Miebellum 
Antea pl. 4. i | | 
J. Debt on a Bond to a Sheriff, that if the Defendant did per/onally appear. in B. B. 
on ſuch a Day, then it ſhould be void; the. Defendant pleaded the Statute 23 H. 6. and 
that the Bond was not made purſuant to the Stature, becauſe it varies from the. expreb 
Form therein preſcribed, for the Word perſonally is not in the Statute ; and Anderſau tit 
chief Juſtice was of that Opinion, but all the other Judges were againſt him; for tit 
Defendant being taken by a Latitat, he ought to appear in proper Perſon. Laſell's Calc. 
Gold. 54. 61. Sackford verſus Cutts. 2 Leon. 18. & C. By the Name of Seckford veriu 
Moolleſion. Cro. Eliz. 368. Rolls verſus Hewet. S. P. 
8. The Caſe was, the Officer by Proceſs out of the County-Court, attached the 
Goods of the Defendant, to anſwer a Plaint levied there for a Debt, which he redelivet- 
ed to the Defendant, and took his Bond to appear at the Day, or. otherwiſe to delive! 
the Goods back again, which had been ſo attached; the Queſtion was, whether this Bond 
was within the Statute 23 H. 6. and taken for Eaſe, & colore officii ; and adjudged, that 
it was not, becauſe that relates only to thoſe whoſe Bodies are taken and impriſonech 
and not where their Goods are attached. 1 And. 267. Burgoigne verſus Kerry. 
9. Debt upon Bond conditioned, that if the Obligor ſhall perſonally appear before th 
Queen's Majeſty and her Conncil, at the Court of Requeſt, to anſwer all Contempts as aal 


C 


Poſtca pl. 
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and had Judgment, for this Bond is void. 2 Aud. 122. Stepneth verſus Loyd. 
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10. A Man was bound to another who was not Sheriff, to appear at his Suit in B. R. 
bn ſuch a Day, but did not appear; adjudged, that this Bond was not within the Statute 
22 H. 6. becauſe 5 was not made to the Sheriff. Goldi 66. Raven verſus Stockdale. See 
| SS 5. EE Ls | f | 
Tug The Serif took a Bond of the Defendant, being in Cuſtody to appear on ſuch 
'a Day in B. R. and alſo adtunc & ibidem ad reſpondendum to the Plaintiff in placito tranſ- 
reſſionis, &c. it was objected, that the Statute 23 H. 6. requireth only a Bond for Ap- 
earance, and not to anſwer the Plaintiff in a Plea of Treſpaſs, which is another Thing, 
nad therefore the Bond muſt be void; but adjudged, that there was nothing in the Bond, 
but what was compriſed in the Writ, for that was to command the Sheriff quod Habeat 
1 IT of the Defendant, Oc. ſuch a Day ad reſpondendum to the Plaintiff, and therefore 
me Bond is good. Godb. 136. Trin. 27 Eliz. Darby verſus Heathcot. Owen go. Darcie 
6, 7ilians Caſe, vouched in Bewfage's Caſe. 10 Rep. 99. 2 Leon. 78. contra. | 
12. The Sheriff by Virtue of an Attachment under the Seal of the Court of Requeſts 2 And. 
arreſted the Defendant, and took a Bond of him for his Appearance before the Queen's 12 
Council in that Court; adjudged, that this Proceſs was not a good Warrant to the She- 1 
10 f | pl. 9. S. C. 
triff to arreſt the Body, nor to take the Bond for his Enlargement, becauſe that Court 
WE hath no Power to grant an Attatchment, either by Commiſhon, by Statute, or by Com- 
mon Law. Cro. Eliz. 646. Stepney verſus Loyd ; and yet the Taking Goods by Virtue of 
EZ . Commiſſion of a Court of Conſcience was held good. Cro. Eliz. 651. Brograve verſus 
7 //ails. | 
Ss my Debt on a Bond made to the Sheriff; the Writ was ad reſpondendum IF. R. nu per 
Vie N and the Declaration was, that the Defendant conceſſit ſe teneri præfat' M. R. in 
predict ſumma 40 J. and did not ſay præd M. R. tunc Vicecomes N. pred exiſten, and for 
that Cauſe the Declaration was held ill. Mich. 42 El. Cro. El. 8 oo. Guybon verſus Whitetoft. 
134. A Capias was directed to the Sheriff to arreſt B. E. to anſwer the Plaintiff 2 pla- 
dito debiti 3501. the Condition of the Bond of Appearance was to anſwer the Plaintiff in 
1 Nacito deliti only, and upon an Action of Debt brought by the Sheriff on this Bond, and 
upon a Demurrer, it was adjudged, that the Bond and Condition was good, for the Sta- 
EZ tute 23 H. 6. doth not preſcribe any ftrict Form, but that 7 ought to be made to the She- 
ri by his Name of Office, and to expreſs the Day and Place of the Appcarance ; and though 


it vary in other Circumſtances, tis not material, neither doth the Law reſtrain him to 
any Sum or Security, e nayin 40 J. is held ſufficient for an Appearance; but that is left 
; to his Diſcretion, in order to enforce an Appearance. 2 Cro. 286. Villiers verſus Haſtings. 
10 Rep. Bewfage's Caſe. S. P. See Poſtea pl. 28. 

13535. Upon a . fa. the Sheriff took a Bond to pay the Money in Court at the Return 


of the Writ; and this was adjudged good, for the Statute extends only to ſuch Bonds, 
= which are made when the Defendant is in Cuſtody, and here he was not. to Rep. 99. 
= Bewfaze's Caſe. 28 Eliz. Barney verſus Kett. S. P. Witham's Caſe. Dyer 224. S. P. Dive 
verſus Manningham. Plowd. Com. 67. S. P. Dyer 21. S. P. 21 Eliz. Darby verſus Heathcot. 
P. Owen 90. Laſſels Caſe. Dyer 167. S. P. Dawſors Caſe. 34. S. P. See Poſtca pl. 
5 17. & ©. | | 
16. The Sheriff took a Bond from the Defendant to appear at Weſtminſter ; the Term 
Vas adjourned to St. bans, and he appeared there, the Bond is not forfeited ; but the 
chief Juſtice Popham was of Opinion, that the Bond was void, becauſe of the Word 
I # Pinter, for there is no ſuch Words in the Statute 23 H. 6. Moor 430. Corbet verſus 
owning. | | | 
1. Debt upon Bond, taken by the Sheriff of his Clerk conditioned, that he would 
pay the Money which he received for the Queen into the Exchequer, within fourteen 
| Days after he had received it ; rhe Defendant pleaded the Statute 23 H. 6. cap. 10. and 
E averred, that the Bond was taken colore offici: ; and upon a Demurrer to this Plea the 
| Plaintiff had Judgment, becauſe that Statute doth not intend any Bonds, but only ſuch 
which are given for Appearances when the Defendants are in Cuſtody. Moor 542. Cart- 
| wright verſus Daleſworth. See pl. 15. S. P. | | | 
the 18. Debt upon Bond brought by the Sheriff; the Defendant pleaded, that the Bond , And. 
et-. Vas taken upon the Arreſt for the Inlargement of the Priſoner, when the Statute ap- 154. 
ver points the Sheriff to take Bonds with ſufficient Sureties for Appearance, which he refuſed ; 
che Plaintiff replied, that the Defendant was not ſufficient, becauſe he was not a Free- 
hat holder; and upon Demurrer, the Plea was held ill, becauſe the Sheriff is the Judge of 
ed, che Sufficiency or Inſufficiency of the Perſon. Moor 636. Cotton verſus Wale. 

| 19. A Bond was made to Neale Sheriff of Warwickſhire, and it was Vicecomiti Com. 
the Pedict. and Warwick was in the Margin; and this was held no good Bond, for he ought 
zds be named Sheriff, and of what County. 2 Roll. Rep. 365. Neale verſus Cooper. 
6.20. Debt on a Bond of 200 J. the Defendant pleaded the Statute 23 H. 6. and that 

the Plaintiff was a Serjeant at Arms, attending on the Council of the Marches of I ales, 

and took the Bond with a Condition to go to his Lodging, and from thence to Wales ; 
AW © Vas inſiſted for the Plaintiff, that he was not an Officer intended by the Statute, which 

1 | | mentions 
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mentions only Sheriffs, Bailiffs, and other Miniſters keeping Priſons ; and the Court was of 


Antea 
pl. 10. 


1 Mod. 


35. 
Sid. 


456. 


2 Sand. 


78. 


S. C. 


Was void, becauſe jt was not according to the Writ, for that was to appear coram Dont“ 


him to go into the Country, and took a Bond of him to be a true Priſoner, and he had; 
Keeper as far as Charing Croſs, and there he went from his Keeper; upon which the lar 


Statute 23 H. 6. that the Bond was made for Eaſe. and Favour, Sc. upon which they 
were at Iſſue, and the Plaintiff had a Verdict; it was moved in Arreſt of Judgment, 


Treſpaſs brought by the Plaintiff, Oc. the Defendant pleaded the Statute of 23 H. 6, 
and that he was arreſted and in Cuſtody, and the Bond was made for his Enlargement, 


& ſic non eſt 


235. Debt upon the Sheriff's Bond; the Defendant pleaded, that there was an Attach. 


the Defendant pleaded that he was in Execution for Debt, and that the Bond was give 


Action; and to this Plea, the now Plaintiff (the Sheriff) demurred ; adjudged that the 
Plea is good, without pleading the Statute 23 H. 6. becauſe *tis a general Law, of whid 


County, or Com. præd, &c. ad reſpondendum to the Plaintiff generally, without ſaying # 


. Ps. | 
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that Opinion. Cro. Car. 225. Fohns verſus Stratford. oe Bib aud. 
21. The Marſhall of the King's Bench had the Defendant in Execution, but ſufferel 


ſhal brought an Action of Debt againſt him upon this Bond; the Defendant pleaded th. 


that though a Bond given to be a true Priſoner is good; and though a Sheriff may tale 
Bonds for true Debts to other Men; yet if he hath a Priſoner in Execution at the St. 
of another, and he is likewiſe indebted to the Sheriff himſelf; in ſuch Caſe, if 
take a Bond from the Priſoner to pay the Debt due to him, and alſo that he ſhall be a try; ME 
Priſoner, the illegal Thing makes the Whole void. Hz. H. 20. Tac. 1 Rot. 706. Ly 
143. Sir George Reynel verſus Ekvorthy. 

22. Debt on a Bond made to the Sheriff, upon an Attachment out of the Court 9 
Chancery; the Condition was, that the Defendant ſhould appear ſuch a Day in Cancel. 
ria apud Weſt. ubicunque fuerit ; the Defendant pleaded the Statute 23 H. 6. to which Plel 
the Plaintiff demurred; adjudged againſt him, for to be bound preciſely to appear a 
Weſtminſter,' and then to add ubicunque fucrit, is a material Variance, and makes the Bon 
void. Stile 234. Burton verſus Love. 

23. Debt upon a Sheriff's Bond for an Appearance, the Name of the County va 
wrote in the Margin, and the Bond was made to Noel Sheriff of the County, perdit in 
ſtead of preditt” ; adjudged that this was not a good Bond, becauſe it did not appear 
that, Noel was Sheriff of the County, for perdit was not predit? ; but if it had been pravif, 
it had been ill, becauſe the County was not named before, but only in the Margin ; and 
it muſt appear that he was Sheriff de comitatu. Palm. 378. Noel verſus Cooper. 

24. Debt upon a Bond, conditioned for an Appearance in B. R. to anſwer a Plea d 


factum; and upon a ſpecial Demurrer upon the the ill Concluſion of thi 
Plea, the Plaintiff had Judgment; for it ought to have been petit judicium fi actio, Ye 
beſides the Statute doth not extend to a Bond made to the * Plaintiff himſelf. Allen 50 
Leech verſus Davis. | 


ment againſt him out of the Court of Chancery, returnable Ofab. Trin. and that tht 
Condition of the Bond was for his Appearance Craft. Trin. and then pleads the Statute 
23 H. 6. that the Bond was taken pro eafiamento & favore ; the Plaintiff replies, that tix 
Writ was returnable Craßt. Trin. and traverſed that the Bond was taken for Eaſe and Fi 
vour; and upon Demurrer, it was inſiſted that he ought to have traverſed the Return d 
Octab. Trin. which is the Matter of the Defendant's Bar; and that the Condition for hi 
Appearance Craft. Trin. is but the Conſequence of the Return of the Writ. Adjornatir 
1 Vent. 39. Maleverer verſus Redſhaw. : | | 
26. Debt on a Sheriff's Bond, conditioned that the Defendant ſhall be a true Priſoner; 


for Eaſe and Favour, and to obtain his Liberty without ſatisfying the Plaintiff in that 


this Court muſt take Notice; but if it was not, yet the Bond is void at Common Lai. 
2 Lev. 103. Okey verſus Sell. 

27. Debt upon a Bond to the Sheriff, which was noverint univerſi, &c. nos M. V. & 
R. &c. de Com. Cumbriæ teneri, &c. John Kirkbridge Vicecomiti, without ſaying of wii 


what Action; the Defendant pleaded the Statute 23 H. 6. &c. to which the Plaintiff de 
murred ; adjudged that this Bond was good, for though the Statute directs that it ſhall i 
taken by the Sheriff by his Name of Office; yet ſince the Bail are named de Com. Cui. 
briæ, that ſhall ſupply the Omiſſion, for he ſhall be intended Sheriff of that Count) 
and though *tis ſaid ad reſpondend generally, and the Latitat is in placito tranſgreſſiM 
yet that is good, for no other Action ſhall be intended; beſides the Words of the Statut 
require no more than an Appearance, and no Words ad reſpondendum, ſo theſe Word 
are Surpluſage. 2 Lev. 123. Kirkebridge verſus IWilſon. = 

28. Debt upon a Sheriff *'s Bond, conditioned to appear coram Fuſticiariis Domini RK" 
de Banco Regis, &c. the Defendant pleaded the Statute of H. 6. and ſet forth that the 
Writ was to appear coram Domino Rege apud Weſtm. &c. and that the Bond was made jo 
Eaſe and Favour ; and upon Demurrer, it was inſiſted for the Defendant, that this Bont 


Rege, &c. and the Condition of the Bond was to appear coram Fuſticiariis Domini Rt" 


which is very true, but the Statute was made to prevent Oppreſſion and Extortion ; 1 
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not to tie the Sheriff up to ſtrict Forms, for *tis ſufficient if the Bond contain ſuch a 
Certainty, that the Defendant may know where to appear and when. 2 Lev. 180. Kirke- 
bright verſus Dyke. See pl. 1 4. 8 | | . b 
209. Debt upon a Sheriff's Bond, conditioned to appear, Sc. die Lung prox” poſt oftab 
WH] pur”, Nc: the Defendant pleaded, that Hillary Term this Year ended die ſabbati | chef poſt 
bab pur, and that no Court was held at Veſtmin die Lune prox” poſt of#ab* pur', for which 
Reaſon he could not appear, £c. and upon Demurrer the Plaintiff had Judgment, be- 
cauſe if the Condition 'is impoſſible, the Obligation is ſingle ; but if he pleaded the Sta- 
ute 25 H. 6. and that the Bond was made without any Condition, or with an impoſſible 
Condition, it had been void by that Statute. 3 Lev. 75. Graham verſus Craſhaw, | 

WzZ 30. Debt upon Bond conditioned, that if T. S. (who was arreſted at the Suit of the 
WS plaintiff, and for whom the Defendant was bound) ſhould give ſuch Security as the 
BS plaintiff ſhould approve for the Payment of 90 J. or ſhould render his Body to Priſon, 
at the Return of the Writ, then the Bond to be void; the Defendant pleads the Statute 
23 U. 6. that it was given for Eaſe and Favour ; and upon a Demurrer to the Plea, per 
EZ c:rizm, the Bond is good; tis true, the Sheriff cannot take a Bond in another Man's 


(the Plaintiff's) Name; and tho' it was to render himſelf to Priſon, yet tis good. 2 Mod. 
og. Hall verſus Carter. 

31. Debt upon Bond made to the Sheriff, the Condition was to appear before the Ju- 
© tices of the King's Bench at Weſtminſter, and did not ſay before the Juſtices ad placita 
coram nobis tenenda ubicunq; &c. but in every thing elſe it was purſuant to the Statute ; 
EZ the Defendant pleaded the Statute 23 H. 6. and upon Demurrer it was objected, that this 
EZ was a material Variance, for the Appearance ought to be in Court; but by the Condition 
EZ of this Bond, the Appearance may be elſewhere : Sed per Curiam, it ſhall be intended to 
vde in the ſame Court. T. Jones 46. Kirkbride verſus Curven. 

332. Debt upon Bond to the Sheriff; the Defendant pleaded the Statute 23 H. 6. and 
that the Bond was made in another Form than directed by that Statute ; the Condition 
Vas to anſwer F. Executor, c. in placito tranſgr of 100 J. and the Writ was 15 Placito 
tranſgr ac etiam Billæ pro 1001. de debito, &c. Sed per Curiam, the Statute doth not preſcribe 
any particular Form, the Intention of it being to ſuppreſs Extortions and Oppreſſions by 
Sheriffs; therefore, if the Bond is made in his Name of Office, and if the Time and 
Place of Appearance is mentioned in the Condition, and at whoſe Suit, tis well enough. 
J. Jones 135. Cudwell verſus Dunkin. 
33. In falſe Impriſonment, the Defendant juſtified under a Latitat and Warrant there- 
on; the Plaintiff in his Replication confeſſed the Latitat and Warrant, but farther ſet 


which the Defendant refuſed ; and Iſſue being taken upon this Tender, it was found for 
the Plaintiff ; but the Judgment was ſet aſide, for tho? tis an Offence, yet 'tis not within 
the Statute 23 H. 6. cap. 10. the Taking was by lawful Proceſs, and therefore he could 
not be a Treſpaſſer ab initio : Sed per Curiam, if the Writ and Warrant are good, then 
the Refuſing Bail is an Offence within the Statute 23 H. 6. and a ſpecial Action on the 
Caſe had been the proper Remedy againſt the Sheriff, but not againſt the Officer. 2 Mod. 
31. Smith verſus Hall. | 

= 34. Debt upon Bond brought by a Bailiff of a Liberty, but he did not declare as Capi- 
alis Ballivus, and for that Reaſon the Defendant demurred to the Declaration; but Judg- 
ment was given againſt him, for inſtead of demurring, the Defendant ſhould have craved 


1 


2 Mod. 36. Simpſon verſus Ellis. 

& 35. Debt upon Bond, conditioned to be a true Priſoner, and to pay him ſo much per 
y Week for Chamber-Rent ; the Defendant pleaded the Statute 23 H. 6. and upon Demurrer 
it was adjudged, that the Bond was void, for Part being againſt the Statute, all is void. 
Vent. 237. Moſedell verſus Middleton. 

| 36. Debt upon a Sheriff's Bond; the Caſe was, a Man was arreſted upon a Latitat in 
Placito tranſgreſſonis ac etiam Billæ pro debito 40 J. the Condition of the Bond, was to ap- 
pear at the Return of the Writ, to anſwer the Plaintiff in placito debiti; the Defendant 
[pleaded the Statute 23 H. 6. there being a material Variance between that Statute and 
the Condition of this Bond, for the Condition ſhould have been to anſwer the Action up- 
jon which the Proceſs went out, and that was in placito tranſgreſſionis; therefore the Condi- 
ton ſhould not be in placito debiti, becauſe the ac etiam Bille pro 40 l. de debito is but to 
latisfy the late Act for the Direction of the Sheriff, to what Value he ſhould take 
Bail; ſo this is not like thoſe Caſes which are mentioned in Beanfage's Cale, and in 


mil Pr 364. to which the Court inclined. 1 Vent. 233. Mildmay verſus Caſe. 2 Cro. 286. 


41 13 
and 


10 G g | 37. Debt 


Sheriff. 8 1 22.5 


Oer of the Bond, and have it entered, and then he might have pleaded the Statute 23 
E. 6. that it was taken colore officii ; but now it ſhall be intended to be lawfully taken. 


| Lame to elude the Statute, but the Plaintiff may direct the Officer to take a Bond in his 0 


fage 
Caſe. 


Antea pl. 
14. & 31. 


forth, that after the Arreſt and before the Return of the Writ, he tendered ſufficient Bail, 


Raym, 
222. S. C. 


Raym. 
220. S. C. 


4 


1 Sheriff. 


37. Debt upon the Statute of Biz. Sc. by the Sheriff, for Poundage-Money, in ſervin 
an Execution; upon il debet pleaded, the Plaintiff had a Verdict; it was objected in as 
reſt of Judgment, that the Statute was miſrecited in the Declaration, for it was, that the 
Parliament was held 28 Elix. and in the Statute-Book tis 29 E/iz. but by the Par; 
ment Roll it appeared to be Auno 28 Eliz. ſo the printed Book was falſe. Raym. 1. Bar. 
man p a verſus Swift.” See 1 And. 429. Plow. Com. 303. S. P. _ 

1 33. Debt upon Bond conditioned, that whereas one Smith was committed by the Houſe 
209. of Commons to the Serjeant at Arms; if therefore he ſhall be a true Priſoner, and Pay 
Hardres all due Fees then, &c. the Defendant pleaded the Statute 23 H. 6. and upon a Demurret 
464. to the Plea it was objected, that a Serjeant at Arms is not within the Statute ; tis true. 
the Marſhal of the King's Bench is within the Statute, and that is Bracebridge's Caſe ; and 
ſo is the Serjeant at Arms within the Marches of Wales, and that is the Caſe of Johns ay} 
Streatford ; but a Serjeant at Arms is properly to attend the Houſe of Commons, and not 
to be a Keeper of a Priſon ; the Court inclined, that he was within the Statute, for the 
Words are Keepers of Priſons, and other the Officers aforeſaid, but thoſe muſt be Officer, 
who have Execution of Writs. Raym. 62. Norfolk verſus Amer. See Cro. Elix. 109. 
Truſſel verſus Aſtin. See Hutt 52. Adjudged, he is not within the Statute. 1 Lev. 209. 

39. Information againſt the Lady Brorghton, Keeper of the Gatehouſe at Weſtminſs, 
for Extortion and hard Uſage of the Priſoners; upon not Guilty pleaded, there was: 
Verdict againſt her, and it was moved in Arreſt of Judgment; but ſhe not prevailing 
was fined one Hundred Marks, and removed from her Office; and the Cuſtody d 
the Priſon was delivered to the Sheriff of Middleſex, till the Dean and Chapter 
ſhould farther order. Raym. 216. The Lady Bronghton's Caſe. See Forfeiture (A) 12 
F, A | | J 

40. The Sheriff brought an Action of Debt on a Bond conditioned, that the Defen. t 
dant ſhould appear in B. R. on a certain Day, Ec. the Defendant pleaded, that he being WE © 
outlawed, and this very Plaintiff being then Sheriff, took him (the Defendant) upon the MT 
= 

I 

t 
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Capias Utlegatum, and put him into Priſon, ſo that he could not appear at the Day, &. 
and upon a Demurrer to this Plea, the Plaintiff had Judgment, for he had done nothing 
but what he ought to do; tis true, if the Defendant had been outlawed at the Sheriff 


Suit, the Plea might have been good ; but he was outlawed at the Suit of another, T 

and it was his own Fault to ſuffer himſelf to be outlawed. Sid. 456. Feſſeries verſu 0 
Cooper. | | n 

Sid. 383. 41. Debt upon Bond brought by the Marſhal of B. R. againſt Cook, wherein he ant 4 


Lev. 254. Agernoon Peyton became bound, with a Condition that if Algernoon Peyton (then a Pr. 
ſoger in the King's Bench) continue a Priſoner, and in the ſafe Cuſtody of the Plaintf i © 
or of his Deputy, c. until he ſhould be diſcharged lawfully, and without committig WW G 
any Eſcape, then the Bond to be void; the Defendant pleaded the Statute 23 H. 6. 4 


I 10. that he together with the ſaid Peyton became bound to the Marſhal pro eaſiamem th 
i & favore, &c. who colore officii accepted the ſaid Bond, and ſo it became void; the he 
I} Plaintiff replied, that the Bond was given to him pro meliori ſecuritate of the Plaintif, 0 
iq that he ſhould not eſcape, and traverſed the Eaſe and Favour; and upon Demurrer to th 
J this Replication, it was argued that the Bond was void by the Statute, becauſe the Plain- S. 
tiff was now ſecure, notwithſtanding Peyton ſhould eſcape; and if fo, then by Cor- 0 
1 ſequence the Bond was taken pro eaſiamento & favore ; but adjudged, that a Bond with 1 85 
„ Condition, that a Man ſhall continue a true Priſoner till he is lawfully diſcharged, is good, RN 
[i for *tis no more than he ought to do by Law; and ſo it was adjudged in one Perritr' ; 
F Caſe, the Roll of which was now produced. Hil. 19 Fac. Rot. 1202. where there wi ul 
Wl - the like Bond and Condition, and the Iſſue was upon the Eaſe and Favour ; and tht y 
| Plaintiff had a Verdict that it was not for Eaſe and Favour. 1 Sand. 161. Lenthall ver 55 
I. ſus Cook. See Reynell verſus Ellworthy. | fel 
8 . Debt upon a Sheriff's Bond conditioned, that if V. MV,. appear coram Domino Regt = 
I 3 4 &c. then the Condition of the Obligation to be void; the Defendant pleaded the Statut 4 
1 1Mod.25. 23 H. 6. cap. 10. and that the Bond was taken for Eaſe and Favour ; and upon Demut. k f 
l rer to this Plea, it was objected againſt the Condition of this Bond, which is, that! _ 
i IV. IV. appear, then the Condition to be void, when it ſhould be, ther this Obligation to # * 
x void, for if V. I. ſhould appear, then the Condition is ſtill void; and if ſo, then tht Ag: 
ii Bond is ſingle and withont a Condition, whereas the Statute expreſly requires that the!f ae 
l; ſhall be a Condition, therefore this Bond is againſt the Statute ; but adjudged, that the Go 
| * Condi- * abſurd Words at the End of the Condition ſhall not be regarded, eſpecially fince ' = 
| tion. (A) appears in the Beginning, that the Condition was for the Appearance of V. V. dt. the 
| 6. S. C. cording as the Statute requires, and that is ſufficient if all that Clauſe had been | wel 
| out; and therefore the Addition of ſenſeleſs Words ſhall not hurt the Bond nor the Con x 
| dition, which was perfect before, or without any Addition at all. 2 Sand. 18. Malerei _ 

verſus Hawksby. | 1 = 
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43. Caſe, Er. wherein the Plaintiff declared, that one J/right was indebted to him 


332 J. upon a penal Bill, and that he, (the Plaintiff) proſecuted a Writ out of B. R. 


directed to the Sheriff of Lincoin againſt the ſaid right, returnable tres Mich. by Force of 
which Writ, the Defendant (then Sheriff) arreſted him, and afterwards ſuffered him to 


' eſcape, &c. and at the Return of the Writ, the Defendant falſo & fraudulenter, returned 


cepi corpus & paratum habeo, when in Truth he had not the Body, Ec. upon a Demurrer: 
to the Declaration, that here was an Action brought for a falſe Return of a cepi Corpus 
&c. which is not maintainable, becauſe by the Statute 23 H. 6. cap. 10. the Sheriff is 
compellable to let the Priſoner at large, upon reaſonable Sureties of ſufficient Perſons 
within the County, which is very true; but then it was objected, that this Action was 
brought for an Eſcape; and though the falſe Return is likewiſe alledged, yet that is but 
Surpluſage, and ſhall not hurt the Action for the Eſcape, ſo that tis good for that, if not 
for the other; but take it which Way you will, the Plaintiff ought to have Judgment for 


the Whole, becauſe the Defendant ought to have pleaded the Statute, and ſhewed that 


he had let the Priſoner to Bail ſecundum formam Statuti, and that would have excuſed 
him; but here he demurred generally, ſo that now he loſt the Benefit of the Statute, 
which is a private Law, and of which the Court cannot judicially take Notice ; but ad- 
mitting they ſhould, yet as this Caſe is, it doth not appear by the Record, that the De- 
fendant had purſued the Act, becauſe he is expreſly charged by the Declaration 
for an Eſcape; and this he had acknowledged by his Demurrer, and for theſe Reaſons 
the Plaintiff had Judgment. 2 Sand. 155. Benſon verſus Welby. See Sheriff. (K) 3. S. P. 

Smith recovered in an Action of Debt for 200 J. againſt Sidenbam, and upon a H. 
fa. directed to Milamay the Sheriff of Southampton, to levy the ſaid Debt, he returned 
that he made a Warrant to his Bailiffs, who had ſeiſed the Goods of the ſaid Sidenham, 
to the Value of 160/. and that they were reſcued from them, ſo that he could not levy 
the Debt; and that Sidenham nulla alia habit bona, &c. thereupon the Plaintiff brought 


| 1 a Sci. fa. againſt the Sheriff, to ſhew Cauſe why he ſhould not have Execution of the {aid 


160 J. ſuggeſting all the Matter aforeſaid, and that the 160 J. was not paid to the Plain- 
tiff; and upon a Demurrer to the Sci. fa. the Plaintiff had Judgment againſt the Sheriff, 
who now brought a Writ of Error in B. R. and it was inſiſted for him, that this c:. fa. 
would not lie, to have the preciſe Sum of 160 J. by him returned; becauſe the Goods 
may be. of leſs Value after the Seiſure, than they were at that Time, eſpecially if they 
were bona peritura, or if live Cattle, for they might afterwards die without any Fault in 
the Sheriff; tis probable that an Action of Debt might lie againſt the Sheriff upon this 
Return; and then upon il debet pleaded, he might give in Evidence the Value of the 
Goods, and the Jury might have found for the Plaintiff, for ſo much as they were leſs in 
Value; to which it was anſwered, that il debet is no good Plea againſt a Record, and 
that a Sheriff is not chargeable in an Action of Debt upon his Return of a Fi. fa. unleſs 


be Return that he hath the Money in his Hands. See 2 Cro. Coriton verſus Thomas, and 


Godb. 276. Sly verſus Finch: But in the principal Caſe, the Judgment was affirmed againſt 


W the Sheriff, becauſe by returning a Reſcous, he had put the Plaintiff to the End of his 


Suit, as ta the 160 J. for he could only ſue Execution as to the Reſidue of the Debt; 


and the Court could not award venditioni exponas, becauſe the Sheriff had no Goods in 


his Hands to ſell, for they were reſcued; therefore if a Sci. fa. ſnould not lie againſt the 


4 Sheriff, the Plaintiff is without Remedy; 'tis true, if he doth not misbehaved himſelf, he 
= ſhall not be charged by an Action of Debt, or by a Sci. fa. unleſs it appear by his Re- 


turn, that he hath the Money in his Hands; but if he return cepi & ſeifiri fect in manus 


meas bona & catalla ad valenciam 160 l. que remanent in mauibus mets pro defetin empto- 
rum; he ſhall not be charged with either of theſe Actions, becauſe he hath done his 


Duty; but, by the Return in the principal Caſe, *ris plain that he hath misbehaved him- 


ſelf, becauſe by the Seiſure he had a Property in the Goods, and might have re-ſeifed 


them, and ſold them after he was out of his Office; as it was 1 in re and 
Aden's Caſe, Paſch. 44 Eliz. Rot. 618. which he had not done, but ſuffered them to be 


| reſcued. 2 Sand. 343. Milamay verſus Smith. 


45. Debt upon Bond made to the High Bailiff of Je/tminſter, conditioned, that where- 
as he had levied Goods as belonging to one C17inugham, which were claimed by V bite- 
nan as his own, and thereupon the Officer delivered the Goods to him; if therefore the 
ſaid N hiteman ſhould re-deliver them, if upon a Trial at Law it ſhould appear to be the 
Goods of Cunningham; and if the Defendant ſhould indempnify the Plaintiff, for de- 
livering the Goods to Vhiteman, and for returning #1/1a borza, then the Bond to be void; 
the Defendant pleaded zun damnificatus; the Plaintiff replied, and ſet forth the Proceed- 
ings, and Judgment againſt Cunningham, the Goods levied, the Claim of H/7hitemer, and 
the Delivering the Goods to him, the Returp of nulla bona, and the Action brovght 
againſt him for the falſe Return ; and that upon not Guilty pleaded, there was a Verdict 
againſt him, and Judgment, and ſo he was damnified, Oc. and upon Demurrer to this 


Replication, it was objected that this Bond was againſt Law, it being to indempnify an 


Officer for making a falſe Return; but adjudged that the Bond was good, for though the 
h + & SRD Condition 


1 Sheriff. 

j 8 — — — . * | | ; 8 5 

\| Zondition was to do a Thing againſt the Forms of Law, yet tis ſtill good, as where the t 

4 Sheriff takes a Bond, with a Condition to pay Money into Court, this was adjudged good C 

\| where it was taken of one who was under an Arreſt ; for the Statute 23 H. 6. cap. by 0 

WW extends only to ſuch Bonds; now though this Bond was taken in another Form than 0 
1 directed by that Statute, yet tis good. 1 Lutw. 593: Knipe verſus Hobert, and Beanfage S 
9 Caſe. S. B. 5 1 
. 46. Debt brought by an Adminiſtratrix of a Sheriff; upon a Bond made to him; bu | 
1.4 it did not appear either in the Writ, or in the Declaration that he was Sheriff, for the tt 
. Words nuper Vicecomes, &c. were omitted; the Defendant pleaded the Statute 23 H. 6 tl 
[1x11 that the Bond was taken colore Officiz, &c. the Plaintiff in her Replication ſet forth a Ia. B 
g | titat brought againſt V. R. and the Return, and the Arreſt by Fra. Prince, adtunc Vis B 
1 | &c. and the Bond given for Appearance, &c. and upon Demurrer it was objected, that 6 
1 though it appears by the Replication, that Prince was Sheriff, yet that ſhall not mend the 
1001 Declaration; for it ought to appear ſo there, becauſe otherwiſe the Defendant may loſe al 
1001 that Advantage, which he may offer in a Plea to a bad Declaration; and though upon Ji 
101 craving Oyer of the Bond, not only the Condition, but the Obligation was entered 3 
WR HA hac verba, ſo that by ſuch Entry, it appeared that Prince was Sheriff; yet becauſe it did 
BN not appear ſo in the Declaration, the Plaintiff onght not to have Judgment; for which 

wit Reaſon Judgment was given for the Defendant. 1 Lutw. 619. Prince verſus Compton. 
l 47. About two Years afterwards there was a like Caſe, only the Writ was nuper Vie. C 
1 but the Declaration was, that the Defendant conceſſit ſe teneri eiſdem the Plaintiffs by 
10 Name, in forty Pounds, omitting uper Vic'; the Defendant craved Oyer of the Bond, and 
. thereupon the Condition was only entered; then he pleaded the ſame Plea as in the laſt 
1011440 Caſe; the Plaintiffs by their Replication pray that the Bond might be entered 77 he; * 
1 verba, which was done; and then they reply as in the laſt Caſe; and upon Demurrer 
6111118 the ſame Objection was made, (viz.) that in the Body of the Declaration, it did not ap- | te 
i Fe R 1 La 
100 pear that the Bond was made to the Plaintiffs as Sheriffs; but yet the Plaintiffs had 7 
Wh Judgment, becauſe the Defendant having pleaded the Statute, gave the Plaintiffs Oppor. M7 ©* 
. tunity to reply, that the Bond was made to them as Sheriffs. 1 Lutw. 680. Blewen Xx 
my al' verſus Appleby. : DT 0 5 = 
N 48. Debt vpon Bond conditioned, that if the Defendant ſhould appear at the next MM 7 
N County-Court to be held at Aluwich, then and there to proſecute his Action with Effect 1 
. againſt V. R. for wrongtully taking and detaining his Cattle, (vz.) two Oxen, and to ya 
. make Return thereof, if a Return ſhould be adjudged by Law, and alſo all indempniß WW 
11 the Sheriff for delivering the ſaid Cattle to the Obligor, &c. the Defendant pleaded, that he cCro 
i: replevied the Oxen, and upon the delivering them to him, he gave Bond, which va 397 
1 taken by the colore Officii, and not warranted by the Statute 23 H. 6. for that the Clauſe 
N to indempnify him was in the Condition of the Bond, but not * enjoined by that Statute, | 3 
ml: 1 Mod. which directs in what Form it ſhall be made; but upon Demurrer it was held good, be- he 
. * cauſe the Condition was according to the uſual Practiſe. 1 Lutw. 686. Blackett verſus . Dei 
„ Gyſſop- 8 5 chre 
10 49. Debt upon Bond conditioned, that J. F. ſhall appear coram Fuſticiariis noſtris aui he 
Wine Meſim. ſuch a Day, Ec. the Defendant pleaded, that before the Day of Appearance, (viz.) that 
Wn ſuch a Day 7. F. did render himſelf, &c. and upon a Demurrer to this Plea, it was ob- that 
08 jected that it was ill; for where the Condition of a Bond is for Appearance at a Day WR 4 
. certain, if he appear before tis not good: Sed per Cur', if he render himſelf to the Officer 4 
TM. before the Day of Appearance, he (the Officer) is to keep him in Cuſtody that he may * 
ty! appear at the Day, and 'tis the Fault of the Plaintiff, if he do not. 3 Mod. 87. Paule) Suit 
111 verſus Ludlow. Vent 
1 50. Debt upon a Sheriff's Bond, conditioned for the Defendant to appear coram Rege Bron 
0 in. Caucellaria apud NM eſtm. in quinden* Paſ. that being the Day of the Return of an 4-8. 
1 tachment againſt him out of the Chancery, for a Contempt; the Defendant pleaded the Bon 
TIA Statute 23 I. 6. by which (amongſt other Things) tis enacted, that Sheriffs ſhall let to a cor 
wh. Bail Perſons arreſted by Virtue of any Writ, Bill or Warrant, in any perſonal Action, di the! 
1 upon any Indictment for Treſpaſs, upon giving Bond with Condition, to appear at the Day and Vas! 
„ Place in the Writ, &c. mentioned, and that all Bonds taken in other Form ſhall be void; and . 6, 
„ farther pleaded, that an Attachment iſſued out of Chancery againſt him, by which the ing c 
WA Plaintiff (then Sheriff) was commanded to have him (the Defendant ) coram Rege in MW "cri 
09 Cancellaria in quinden” Paſ. ubicunque Curia ill' tunc foret in Angliæ; by Virtue of which bim 
i100 Writ, he (the Defendant) was taken and detained, *till he gave the Bond and Condi- t ir 
WA tion pro eaſimento & favore, which the Plaintiff took colore Officii, and ſo *tis void by the 7. 
b | Statute ; and upon Demutrer to this Plea, it was inſiſted for the Defendanr, that an A,. . 
if | tachment out of the Chancery was not within the Words of the Statute ; but the Court held 4 M 
wii that ir was the conſtant Practiſe for Sheriffs to take Bail in ſuch Caſes; then it was ob- A bs 
WA jected, that the Writ was for the Defendant to appear coram Rege in Cancellaria apud * a 
my. Heſtm. Nc. and the Condition of the Bond was to appear coram Rege in Cancellarid, d A 
il | (leaving out the Words apud Heftm.) and adding ubicung; Curia illa tne foret in Anglia; MSA 
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out of Chancery was to anſwer coram Rege in Cancellaria ubicung; and in the Condition 
of the Bond, the Words apud Weſtm. were added, that Bond was void; yet of late the 
Courts have not been ſo ſtrict in the Wording theſe Conditions, 2 Vent. 237. Lawſon ver- 
ſus Haddock. See Fohns verſus Stratford, and Corbet verſus Downing, and ſee Stile 234. 
Burton verſus Law. | 

51, The Defendant was taken upon an Attachment for a Contempt, and the Sheriff 
rook a Bail-Bond in forty Pounds for his Appearance; the Defendant did not appear, 
the Sheriff was amerced, and the Proſecutor refuſed to accept an Aſſignment of the Bail- 
Bond; and adjudged that he might refuſe it, and proceed againſt the Sheriff; and if the 
Bond was ſufficient, the Sheriff might put it in Suit, and reimburſe himſelf, 2 Salk. 
608. The King verſus Dawes. 

5 52. Ad judged, that the Sheriff may bring an Action of Debt for his Fees in executing 
nn Elegit; for tis all the Execution the Plaintiff in the original Action can have on his 
= Judgment. 1 Salk. 209. Payſon verſus Raſh, See 1 Cro. 286. 


: of his Fees and Actions foz * and ok other Actions brought by 


1. HE Sheriff levied Goods by a Fj. fa. and before they were ſold, the Owner took 
FE them again, for which the Sheriff brought "Treſpaſs Ji & Armis; it was inſiſted 
EZ that the Action did not lie, becauſe the Sheriff had no Property in the Goods; but upon 
EZ 2 Conferance with all the Judges, it was reſolved that the Action did lie. Cro. Eliz. 693. 
EY Tirrell verſus Baſh. | 


but it was held, that though ſuch Bonds have been held void, as where an Attachment 


2, He may have an Action of Debt for his Fees, though the Statute doth not give 1 
any Remedy, but only ſaith, that he ſhall have and receive twelve Pence per Pound; and 399. 
where Judgment is given in any of the Courts at Jefiminfter, and tis to be executed in a Poph. 


© where Judgment is given in an inferior Court held in any Town or Corporation, unleſs 
the Town be likewiſe a County. Noy 75. Walden verſus Veſcey. Poph. 173. . P. F. C. 


Y Cro. Eliz. 263. Proby verſus Mitchell. See Proby verſus Lumley. S. P. 1 Roll. Rep. 404. S. C. Cro. Car. 287. 
307. Cro. Eliz. 263. f : 


= 3. Aſumpſit, &c. for that the Plaintiff being Sheriff, the Defendant promiſed that if 
he (the Plaintiff) would execute ſuch a Writ, (which was a Writ of Execution) he the 
= Defendant would pay him the Fees due by the Laws and Statutes, &c. and declared that 
three Pounds were due to him for his Fees, it being an Execution for ſixty Pounds, which 


14 he had not paid; after a Verdict for the Plaintiff, it was moved in Arreſt of Judgment, 
dat he ought to have fer forth the Stature upon which his Fees were due; but adjudged 
b. that he ought not, becauſe this was an Action on the Caſe, and not on the Statute. 


& Moor 468. Suliard verſus Stamp. and 697. S. C. | 
4. The Sheriff of Berks took twenty Shillings for making a Warrant upon a general 
| * Capias ntlegatum, before Fudgment, for which he ought to take no Fee, it being at the 
| Suit of the King, and therefore he was committed; but upon ſuch a Capias after Fudg- 
nent, he may take twenty Shillings and four Pence, which is given by the * Statute. 2 
| Brownl, 283. — 
5. Upon an Extent of a Statute, and before the Liberate executed, the Sheriff took a 
Bond with a Penalty, for the Payment of his Fees ; adjudged that he ought not before 
a compleat Execution, and that he ſhall have but fix Pence per Pound for the Whole, if 
the Debt exceed one Hundred Pounds; and that the Taking this Bond, and for more, 
was Extortion. H/7nch. 21, 50. Empſon verſus Bathurſt. | 
6. Capias againſt the Defendant for a Fine of one Hundred Pounds ſet upon him, be- 
ing convicted on an Indictment for a Battery, and afterwards levied upon him by the 
Maeritf of Eſex; who moved for an Allowance of Poundage out of the Money paid by 
him to the Clerk of the Crown, which was granted, as is uſual in the Exchequer, but 
not in B. R. . Tones 185. The King verſus Made. | | 
7. T. F. was outlawed in Debt at the Suit of Salter; and a Capias utlegatum being taken 
oat, directed to the Sheriff of Shropſhire, Salter and the Plaintiff Badow diſcourſing of 
| the Matter, Salter promiſed him, that in Conſideration he would get the Capias executed, 
he would pay him ten Pounds; thereupon Badom went from London to Shropſhire, and 
5% a ſpecial Warrant directed to himſelf as a ſpecial Bailiff, and by Virtue thereof he 
Ud Arreſt T. $. and the ten Pounds not being paid, he brought an Indebitatus Aſſumpſit 
zainſt Salter, and had a Verdict, but the Judgment was ſet aſide; becauſe a rugs 
; | made 


| Ton corporate, there he ſhall have his Fees according to the Statute 28 Eliz. but not 1, 
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have his Fees. 


— 


made to the Sheriff, or his Officers, to give any Thing beſides the juſt Fees, is Extortion . 


and the Plaintiff being a ſpecial Bailiff for a Time, he was then an Officer to the Sheriff, 
and if the Priſoner had eſcaped, an Action might be brought againſt the Sheriff; and if 
reſcued, the Sheriff muſt return the Reſcous. V/. Jones 65. Badow verſus Salter. | 

8. In Trover upon not Guilty pleaded, the Caſe was, that the Plaintiff was Sheriff, 
and had ſeiſed Goods by Virtue of a Fi. fa. and the Defendant, whoſe Goods they were, 
took them away; and adjudged that this Action would lie, becauſe by the Seiſure, the 
"I of the Defendant was deveſted. 1 Vent. 52. Wilbraham verſus Sow. ” 
b 1 Salk. 332. Earl verſus Plummer. ek | 

10. Debt for his Fees for executing an Elegit ; it was objected that the Execution wa; 
not complete, becauſe the Party could not enter without bringing an Ejectment, and 
therefore this Execution was not within the Statute ; but adjudged rhat the Execution is 
complete and perfect, for upon an Elegit the Sheriff returns that he hath taken an In. 
quiſition, and extended the Lands, and delivered them to the Plaintiff; for the Liber: 
is in the Body of the Writ of Elegit, and by Virtue of this Return the Plaintiff may 
enter; he becomes Tenant by Elegit, and may maintain an Ejectment; and 'tis no Rea. 
ſon to ſay that the Sheriff ſhall not have his Fees, becauſe the Plaintiff is put to an 
Ejectment; becauſe in a Caſe of Extent upon a Statute Merchant, c. where the Lite. 
rate is diſtin he muſt bring an Ejectment, for he cannot enter by Force; beſides the 
Statute 29 Eliz. cap. 4. mentions an Extent gen rally; now an Extent upon an Elegit, i; 
an Extent within the Words of the Statute, as well as an Extent upon a Statute Mer. 
chant. 1 Salk. 333. Tyſon verſus Paske. . | | 4 3 
11. Adjudged, that the Statute 29 Elix. cap. 4. doth not extend to real Execution, 
as Habere facias ſeiſmam, or poſſeſſionem, but to Executions in perſonal Actions, that 
upon a Ca. ſa. he ſhall have his Fees for the whole Debt; but that it would be unreaſon- 
able if it ſhould be ſo upon an Elegit, becauſe the Debt may be five Hundred Pounds, and 
the Land extended but ten Pounds per Ann. ſo that in ſuch Caſe, he ſhall have Fees ac- 
cording to the Sum levied, and not according to the Debt recovered, as he may upon a 
Fi. fa. that the Statute doth not extend to Executions upon Statutes Merchant or of the 
Staple, becauſe theſe are by the voluntary Conſent of the Parties, but to Execution 
where the Judgment redditur in invitum. 1 Salk. 331. Peacock verſus Harris. 

12. Debt by a Bailiff of a Liberty of the Biſhop of Rocheſter, on the Statute 29 Ez 
cap. 4. for 61. 10 5. his Fees for an Execution out of that Court, on a Judgment there; 
upon nil debet pleaded, the Plaintiff had a Verdict, and it was moved in Arreſt of Jud. 
ment, that an Action of Debt would not lie on this Statute, but if it would, the Statute 
was miſrecited to be 28 Elix. whereas it was made 29 Eliz. as to theſe Matters, it wa 
held that an Action of Debt would lie on this Statute, and that it was not miſrecited, for 
the printed Book is falſe, becauſe by the Roll it appeareth to be made 28 Eliz. but a 
to the Matter in Law, it was adjudged, that though this Statute extends to all Judg- 
ments obtained in the Courts at Weſtminſter ; and if the Sheriff executes them in a Fran- 
chiſe, he ſhall have his Fees, viz. one Shilling per Pound for the firſt Hundred Pounds 


that, and fix Pence per Pound for every other Hundred Pounds; and fo it is where a Bailif 


of a Liberty makes Executions on N. obtained in the Courts at HYeſtminſter, bu 
if the Judgment was in the Court of a Corporation, or Liberty, he is not entitled to Fees 
within this Statute, 1 Salk. 33 1. Brockwell verſus Lock. | 
13. The Sheriff refuſed to execute a Ca. /a. till he had his Fees ; and upon a Motion 
againſt him to attend, the Rule was, that the Plaintiff might bring an Action againſt hin 
for not doing his Duty, or pay him the Fees, and indi& him for Extortion. 1 Salk. 330 


Heſcott's Cafe, and 331. S. P. 


CE 


Pleas and Returns by him and other Officers, good; and Pleas 0 
Payment to him and them, good. See Trade. (A) 5. 


I. PON a Writ of Partition, the Sheriff was not there in Perſon as he ought t 

be; but if he return the Writ and *tis filed, the Court cannot examine the Fad: 
for the Return is good, and there can be no Averment againſt it, or a Writ of Erro 
brought to ſer it aſide; and ſo tis in all Caſes where the Sheriff is commanded by ti 


| Writ to go in Perſon, as in an Accedas ad Curiam, in Waſte, Sc. Cro. Eliz. 9. C9 


Caſe. See Poſtea pl. 13. contra. 
1 3 1 


ere an erroneous Writ is delivered to the Sheriff, yet if he execute it, he ſhaj WE 
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2. Caſe againſt the Sheriff, for that upon a Capias directed to him againſt R. B. he 
made a Warrant to a Bailiff of a Franchiſe to arreſt him, which was done accordingly, 
and yet the Sheriff returned non eft inventus; adjudged, that the Action would lie; he 
ought to have returned that he had ſent to the Bailiff of the Liberty, who had given 
chis Anſwer that he had arreſted the Body, and than he had been diſcharged, and the 
proceſs had iſſued againſt the Bailiff of the Liberty to bring in the Body. Cro. Eliz. 989. 
Hawkins verſus Mildway. ; 

z. Caſe, Ec. againſt the Sheriff, for that he arreſted B. G. and afterwards let him go 
at large; and yet returned a Cepi Corpus & languidus in priſona ; adjudged, that where 
a Sheriff executes a Writ, and rakes a Bond according to the Statute for the Appearance 
of the Defendant, and returneth a Cepi Corpus; *tis not material to the*Plaintiff, _ 
he return Languidus, for tis only an Excuſe for him that he hath not the Body, and he 
s finable by the Court, if he doth not bring him in; but the Plaintiff ſhall not take Ad- 
vantage of this Return. Cro. Eliz. 852. Boles verſus Laſſels. See pl. 29. LEE: 

: Debt againſt an Executor, who pleaded plene Adminiſtravit, and it being found that 
he had Aſſets, a Fi. fa. iſſued to the Sheriff to levy the Debt upon the Goods, who re- 
turned nulla bona in his County; and this was held a good Return, for the Verdict ſhall 
not conclude the Sheriff, becauſe the Jury might have found Aſſets in another County. 
Bendlows 23. Noy 69. Robbins's Caſe. S. P. Ee 

5. Judgment in Debt, and a Scire facias againſt the Tertenants; the Sheriff returned 
Scire feci B. G. tenen unius meſſuagii, and afterwards the Party came in, and pleaded 
that he was not Tertenant ; adjudged upon Demurrer, that the Return was good, and 
the Plea was ill, for ſuch Plea ſhall not be admitted againſt the Sheriff's Return. Cro. 
Fliz. 892. Flood verſus Pennington. | 

6. Pracipe quod reddat directed to the Sheriffs of Glouceſter, they returned that one of And. 10. 
them named in the Writ, was one of the Sheriffs of the ſaid City; Ideo ego prafat' B. G. 

8 D. R. Vic Com' Civitatis præd me ipſum ſecundum exigentiam iftins brevis ſummonere non 
1 poſſum; and this was adjudged a good Return. Bendlows 39. Morgan verſus Mitchell, 
J. The Sheriff returned, that a Reſcous was made from ſuch a Bailiff of a Liberty, to 
WF whom he directed his Warrant to execute the Writ; it was objected, that the Return 

E was inſufficient, becauſe he did not mention that the Bailiff had retorna Brevium; tis 
true, it ought to be ſo where the Sheriff returned the Writ as a Return of a Bailiff of 
EZ a Liberty, but not where he makes the Return in his own Name, as he did here; and 
though he named him in the Return as a Bailiff of a Liberty, yet that is but a void Ad- 
dition; then the Party moved to traverſe the Return, but that was denied. Cro. Eliz. 
= 78:1. Ruſſell verſus Wood. on 
= 8. Debt was brought againſt the Defendant upon a Judgment recovered againſt him in 1 And. 
the Court of Exchequer ; the Defendant pleaded, that a Fieri facias iſſued out of that 245. 
Court to levy the Debt; and thereupon he paid the Money to the Sheriff, who before 
the Return of the Writ was diſcharged of his Office; but that the new Sheriff returned, 
that he received the Heri facias endorfed Fieri feci de bonis, &c. the Sum demanded, but 
the Money was not brought into Court; upon a Demurrer to this Plea, it was adjudged 
for the Defendant ; for he having once paid the Money, ſhall not be compelled to pay it 
again; but the Plaintiff muſt take his Remedy againſt the old Sheriff, who made a good 
& Return of the Writ, though not of the Money. Mich. 33 Elis. Cro. Eliz. 208. Rook 
E verſus Wil mot. | 
| 9. Upon an Execution on Elegit, the Sheriff returned, that he had by a Jury appraiſed 
| ſuch Goods in Specie to the Value of 40 J. and had extended ſuch Lands, both which he 
had delivered to the Plaintiff nb; revera he had not; for which the Plaintiff brought an 
Action of Debt againſt the Sheriff; adjudged, that he could not be charged in Debt, but | 
| if the Return was falſe, an Action on the Caſe lies againſt him; and *tis not like Pyke's = 
| Caſe, who returned upon a Fi. fa. that he had ſold the Goods, and delivered the Money to | 
the Plaintiff, for there was a Certainty upon the Return to charge him in Debt; but here + 
| vas none, for it is not returned, that he medled with the Goods, or with the Value 
thereof. 2 Cro. 566. Coriton verſus Thomas. ee, 
10. The Fe. fa. was thus returned by the old Sheriff, (viz.) per Thomam Hanmere mili= , Roli. 
tem without the Name of his Office; the new Sheriff made this Return, (vix.) per Tho- Rep. 208. 
mas Ravenſcroft Vic Itud Breve tum panello annex* mihi deliberat' fuit per Thomam Hanmere, Palm. | 
Nuper Vic in exitu ab officio ſup & fic Indorſatur, Thomas Hanmere nuper Vic' ; it was ob- 1, 19% a 
jected, that it was returned by one who had no Authority, (viz.) per Thomam Hanmere 
Mper Vic. ſo that he was not Sheriff when it was returned; but adjudged, the Return 
rr s good, becauſe the Statute doth not require it ſhall be returned by the Name of his 
te Office ; but his Name alone is ſufficient, and the Addition of Nuper Vic. ſhall not make it 
1405 void. Cro. Car. 136, 412. Bethel verſus Parry. 2 Cro. 616. Palm. 151. contra. 

1. Tho' the Plea before- mentioned is not good againſt the Sheriff, yet the Party may 

plead that he who endorſed his Name on the Writ was not Sheriff, becauſe at Common 
aw the Sheriff or other Officer was not bound to endorſe their Names to Retur is; 
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; Security for the Appearance of the Priſoner, and then pleaded that they had not the 


awarded. Moor 462. Roberts verſus Agmondeſham. See Antea pl. 1. 

14. Upon a Scr. fa. againſt the Heirs and Tertenants, the Sheriff returned Cavenijſ 
Tertenant of the Manor of A. and ſummoned, who appeared and pleaded Fointenancy with 
two more in Abatement ; adjudged a good Plea, for tis not contrary to the Return of the 
Writ, but conſiſts with it; for the Plea admits that Cavendiſh was Tertenant, but not 
alone ; ſo that in this Caſe there may be an Averment againſt the Return, becauſe the 
Plea is in Part with it, and in Part againſt it. Moor 524. Clerke verſus Hardwick. Hi 


fa. (H. 4. C. 


15. The Sheriff made a Warrant Ballivis ſuis to arreſt B. G. and the Bailiffs of | 
Franchiſe returned a Reſcous; it was objected this was wrong, becauſe made by thoſe who 
were not his Bailiffs ; but adjudged, that the Return was good, becauſe the Franchiſe 
might be within his Bailiwick. March 25. _ 5 

16. Upon an Habeas Corpus it was returned that V. R. was committed by an Order of 
the Court of Exchequer, for not paying a Fine of 50 J. impoſed on him by the Eccleſiaſt. 
cal Commiſſioners ; and though it was not ſhewed for what * Cauſe the Fine was im- 
poſed, yet becauſe the Commitment was by a judicial Court, B. R. would neither bail or 
diſcharge him. Cro. Car. 418. Paſch. 16 Car. He 5 

17). A Commiſſion to try niſi prius was directed to Francis Harvey, Eſq; one of the 
Juſtices of the Common Pleas; and the Return was, that the Trial was coram Franciſa 
Harvey milite, &c. adjudged to be a good Return in a Writ of Error brought, for he 
might be an Eſquire at the Time of the Commiſfion, and be Knighted before the Trial 
Hil. 1 Car. Latch. 161. Petty verſus Hobſon. 3 

18. Supplicavit out of Chancery, directed to the Juſtices of Peace and High Sheriff i 
Hertfordſhire, that they or any of them ſhould take a Recogniſance of Leonard and three 
more for their good Behaviour; the Proſecutor delivered it to two Juſtices of the Peace, 
who took a Recogniſance of Leonard, the other being not to be found; which being de- 
livered to the Sheriff, he returned the Supplicavit thus: Executio iſtius brevis patet in qua- 
dem ſchedula, &c. and then he retorned the Recogniſance it ſelf, memorandum quod on 
ſuch a Day, Leonard venit coram nobis, &c. & invenit ſecuritatem, &c. he likewiſe re- 
turned, that the other two on ſunt inventi, but the Sheriff himſelf did not intermedle 
with the Execution of the Writ : Afterwards a Scire facias was brought againſt Leonari 
upon this Recogniſance, ſuggeſting a Breach of his good Behaviour, which he traverſed, 
and thereupon they were at Iflue in Chancery ; and the Record being tranſmitted into 
B. R. to try this Iſſue, the King had a Verdict, and it was moved in Arreſt of Judg- 
ment, that this Recogniſance was void, becauſe the Supplicavit was not well executed, 
for it was directed to the Juſtices of Peace, or to any of them, and two only executed 
the Writ, when it ſhould have been done by all or one of them ; beſides, the Sheriff re- 
turned the Writ, when it ſhould be done by thoſe two Juſtices who executed it, and not 
by the Sheriff who did not act in the Execution; but adjudged, that this being a judicial 
and not a miniſterial Writ, it might be executed by two Juſtices, as well as by all or one 
of them, and that the Return by the Sheriff alone was good ; for he returned only the 
Proceedings of the two Juſtices, (viz.) the Recogniſances taken by them under their 
Hands and Seals; and there was a Neceſſity that the Sheriff ſhould return this Writ, be. 
cauſe the Juſtices could not, as to thoſe who were not to be found; therefore, he mul 
return what was done as to Leonard, and as to the other two nor ſunt invent ; for othet- 
wiſe one Part of the Writ would be anſwered by the Juſtices, and the other Part by the 
Sheriff, which is incongruous, and was never yet allowed. Palm. 322, 269. The Kills 
verſus Leonard & al. — — 3 
19. Caſe, G. the Sheriffs of London and Middleſex for a falſe Return on a Bill of 
Middleſex, (viz.) cepi corpus & paratum babec, &c. when in Truth they had not the Bo 
dy at the Day of the Return ; the Defendants pleaded the Statute 23 H. 6. cap. 10. and 
that they took Bail for the Appearance of the Priſoner, and thereupon they diſcharged 
him out of Cuſtody ; and that at the Day of the Return of the Writ, they returned ce. 
pi corpus, &c. the Plaintiff replied Proteflando, that the Defendants did not take ſufficien 
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Body ready, Sc. and upon Demurrer to this Replication, it was inſiſted for the her 
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. Acacnys C16 


; t though an Action for an Eſcape would not lie againſt the Sheriff, becauſe he 
1 9 80 by 50 Statute to take Bail; yet an Action for a falſe Return will lie againſt 
ih otherwiſe he who proſecutes an Action againſt another, could never have the Effect 
of his Suit, becauſe the Sheriff may take what Bail he pleaſes ; but adjudged, that at 
Common Law there was no other Return then Cepi Corpus, or non eft inventus, and that this 
gtatute makes no Alteration of the Returns; the Deſign of it was only for the Eaſe of 
Defendants, and to prevent Extortions in Officers; ſo that the Sheriff being obliged to 
jet the Defendant to Bail, and to return a Cepi, no Action lies againſt him for not having 
the Body at the Day; the Return of paratum habeo is in Effect no more, than he had the 
Body to bring in when the Court ſhould command him ſo to do, and he is to be a- 
merced till he do it; Judgment for the Defendants. 1 Mod. 239. Page verſus Tulſe. See 
„ SH FD 

* In an Action againſt the Defendant, the Sheriff returned a Reſcons ; and it ap- 
earing upon Affidavits, that there was Cauſe to believe this Return to be falſe, the 
Court was moved for an Attatchment againſt the Sheriff, which was granted if cauſa, 
&c. all the Pronotaries affirming that the Return was traverſable : Sed per Curiam, it is 
not. T. Jones 39. Fawcett verſus Catten. | 

21. Adjudged, that Payment to the Sheriff upon a Fieri facias is a good Plea, becauſe 
he hath Authority to levy the Debt; but Payment upon a Ca. ſa. is not, becauſe he 
is only to detain the Body. 2 Lev. 203. In Tailor and Bekon's Caſe. See (G) 


pl. 25. 
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a). 
Plets and Returns by him and other Officers, not good; and Pleas of 
Payment to him and them, not good. 


1. IN Attaint, Ec. the Diſtringas was returnable on the firſt Day of Eaſter-SJerm; but 

becauſe the Jury was not full, the Sheriff kept back the Writ, and did not return 

it till the Monday following ; on which Day the Writ and Pannel were returned, and 

both Parties prayed the Court that the Jury might be ſworn; but it was denied, and the 

E Writ was delivered back to the Sheriff, and he was amerced in 20 J. and the Jury were 

= diſcharged. Paſch. 3 Eliz. Dyer 198. 9 855 

2. One of the Sheriffs of the City of Glouceſter was made a Defendant with two other Aud 16 
© Defendants in a Writ of Entry; both the Sheriffs returned upon the original Writ, that ales 
they had ſummoned two of the Defendants; and then one of them returned, that he could 

not ſummon himſelf, becauſe he was the other Defendant ; after Iſſue joined, and a Ver- 

dict for the Defendants, this Matter was moved in Arreſt of Judgment, and it was de- 


i YZ bated, whether the Sheriff ſhould be amerced for this Return; but it was not reſolved. 
* 3 Mich, 9 & 10 Eliz. Dyer 266. | 1 | 5 
33. Upon a Judgment in an Action of Battery, there was a Capias pro fine, and alſo 
to aa. /a. at the ſame Time; the Sheriff returned a Cepi as to one, and on eſt iuventus as 
8 to the other, for which he was fined, tho' the Fine was pardoned by an Act of Indemni- 
% BE for that ſhall be intended only as to the King's Intereſt in the Fine, but not as to 
1 the Execution of the Party; for being lawfully taken by the Capias pro fine, he ſhall be 
e. in Execution for the Party in Judgment of Law. 1 Leon. 51. Hudſon verſus Leigh. 4. Leon. 


s 57. & P. | | 
| 4 Judgment againſt an Executor for Debt and Damages, (viz.) for the Debt de Bonis 
| Zefiatoris, and likewiſe for the Damages, if any ſuch Goods were; and if not, then the 
| Damages de bonis propriis ; and upon a Fi. fa. againſt the Executor, the Sheriff returned, 
that as to the Debt the Goods of the Teſtator were waſted, and as to the Damages, that 
| he could not execute the Writ, quia tarde, &c. now tho? the Return was falſe, becauſe the 
| Bailiff to whom the Warrant upon the Fi. fa. was directed, did afterwards levy the Debt 
on the Goods of the Teſtator ; yet the Executor ſhall take no Advantage of this falſe 
| Return; and fo it was adjudged in Trover, brought by him againſt the Defendant for 
taking the Goods ; who pleaded this Matter, and averred, that the Goods were the 
| Teſtator's at the Time of the Vrit of Execution fued, without ſaying at the Time of the 
Execution done. 1 Leon. 144. Parke verſus Moſſe. Cro. Eliz. 181. S. C. | | 
5. If Judgment is given againſt an Executor upon a Demurrer, and Execution award- 
ed; the Sheriff cannot return nulla bona teſtatoris, becauſe that is confeſſed by the Demur- 
rer. Cro. Elix. 92, 102. Stubbs verſus Rightwiſe. | oe” 
6. In Trover againſt the Sheriff for three hundred Sheep, and that he converted them 
20 Eli. the Sheriff juſtified the Taking and Sale of one Hundred and four of them by 
a Fi, fa. in Ofat” 35 Eliz, and that tae other oe Hundred and ninety-two remained 
in 
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in his Poſſeſſion pro deſectu emptorum, which is the ſame Converſion, abſque hoc, that he 
converted them aliter vel alio modo; adjudged, that this Traverſe is ill, becauſe the Con- 
verſion is laid Anno 26 Flix. and he juſtifies the Taking, Sc. 35 Eliz. ſo he doth not 
meet with the Plaintiff % Time, and the Words aliter vel alio modo doth not anſwer the 
Time, but the Manner of the Converſion ; beſides, he did not juſtify for the whole Num. 
ber of Sheep, but only for 104 and 192, which wants four of three Hundred. Cyro. BHiis. 


a 


433. Aſcue verſus Sanderſon. See 4 Leon. 21. S. P. 

J. A Writ was directed to the Sheriff of S. to proclaim B. B. tribus ſeparalibus dic. 
bus, &c. in order to outlaw him; the Sheriff returned it thus, (viz.) Qyod tali die G 
Anno ad comitatum meum tent” in le ſhire hall, &c. proclamationem feci, &c. ac eodem gie 
&c. ad generalem Seſſiunem, &c. proclamationem feci, &c. All which Matter was afterward: 
inſiſted on to reverſe the Outlary, for that the Proclamations were made in one and the 
{ame Day, and the Writ commanded that they ſhould be made in three ſeveral Days; the 
Outlary was reverſed, and the Sheriff amerced 40 J. for this ill Return; and at another 
Time the ſame Sheriff was amerced in 40 J. more, becauſe he returned ſeveral Writ; 
not in Court, but in a Secretary's Hand. Mich. 31 Elix. Gold. 111. ; 

8. In an Action of Treſpaſs in C. B. the Sheriff upon the Original returned, that 
the Defendant was attached by his Goods and Chattels to the Value of 10 7. adjudged 
an ill Return, for he ought ſpecially to ſet forth what Goods. 1 And. 51. Lawrence ver- 
ſus Netherſell. | 

9. After a Judgment by Default, the Sheriff was commanded by the Writ of In. 
quiry, diligently to enquire by the Oath of twelve good and lawful Men zu Balliva (2, &c 
and he returned, that Mandavi B. G. ballivo, &c. libertatis M. B. mil” hundred de R. 
Cui executio pred” brevis totaliter reſtat facienda, & quod alibi infra com pred* fiori no fi. 
uit, which was falſe, becauſe the Writ was directed to the Sheriff himſelf to execute in 
any Part of the Shire, and not in any particular Place; and there is no Venue laid in 
Writs of Enqueſt of Office, as there is in other Writs to entitle Bailiffs of Franchiſes 
Hob. 83. Bierley verſus Gulftone. | | | | 
10. The original Writ had not the Sheriff's Name to the Return, according to the. Sta- 
rute 12 Ed. 2. but the Defendant appeared, and the Plaintiff declared againſt him, and had 

udgment ; and upon a Writ of Error brought, this was aſſigned for Error; but adjudged, 
that after Appearance and Pleading, the Defendant ſhall not take Advantage of ſuch 
Miſpriſon. Cro. Eliz. 767. Dalſton verſus Thorp. 

11. On a Levari facias on a Recogniſance, the Sheriff returned, that he had levied 
the Sum, Ec. and that paratos habeo, and upon Debt brought againſt him for not par 
ing it, he pleaded il debet as to Part, and as to the reſt he paid it to the Plaintiff before 
the Return, and had his Acquittance ; and upon Demurrer amongſt other 'Things, this 
Plea was held ill, for his Pleading Payment of Part, was contrary to the Return; and 
having charged himſelf with the whole Money, (viz.) paratos habeo, he cannot ſay that 
he paid the other Part and had his Acquittance. Hob. 206. Speake verſus Richard. 
Moor 806. S. C. contra. That the Plea is good, for the Receipt is confeſſed by the De- 
murrer. | 

12. A Capias was returnable on Ml Sous Day, which is, dies non juridicus ; the Party 

was taken upon the Warrant, and becauſe the Sheriff could not have him in Court 
on that Day, he ſuffered him to go; and all this was returned on the Writ ; but i 
was adjudged an inſufficient Return, for the Writ was good, and ſo was the Arrest, 
tho' he could not have the Party in Court on the Day of the Return. Pop. 205: 

13. Upon an Habeas Corpus, it was returned, that J. R. was committed, Oc. by 
the High Commiſſion-Court, for retuſing to anſwer on Oath certain Interrogatories, ad- 
miniſtered to him in Matters concerning penal Laws; adjudged, that Court could not 
impriſon any one for refuſing to take ſuch Oath, and ſo to accuſe themſelves ; they 
may commit one convicted before them for Hereſy or Schiſm, but not for that which 
doth not properly belong to them. 3 Brlf. 49. Borongres and the High Commiſſiur 


Conrt. | 
14. Upon an Habeas Corpus the Return was, that the Party was committed by the 


High Commiſſion-Court, for ſpeaking reproachful Words concerning their Proceeding 
which were drawn up in Articles, and exhibited to him, which he refuſed to anſwel, 
and thereupon they committed him; adjudged that they had no Power to commit him, 
for he is puniſhable at Common Law for flandering the Proceedings of any Courts; be— 
ſides it did not appear by this Return what Words he ſpake, for they might be ſuch Wich 
ought to be determined at Common Law; the Return was adjudged ill, and the Patt) 
was diſcharged. 3 Bulft. 146. Hood's Caſe. Moor 389. S. P. in many Returns. 

15. Caſe againſt the Bailiſs of M. for that upon a Fi. fa. directed to the Sheriff of 


45 1. S. C. N returnable Octab. Mich. he ſent his Warrant to the Defendants, being Bailiffs of N 


to execute it, who before Michaclmas-Term returned nulla bona, and at Michaelmas the] 


were diſcharged from their Office, and new Bailiffs choſen ; adjudged this was a void Re- 
turn 
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"a becauſe the Writ being returnable Octab. Mich. the Sheriff ought not to have ac- 
cepted any Return of ulla bona before that Time, for he might have ſome Goods after- 
wards, and beſore the Return of the Writ. Mich. 39. Eliz. Cro. Eliz. $12. Palmer verſus 


er. | 
16. If the Sheriff return mandavi Ballivo qui cepit Corpus, and that /. R. made a 


Reſcous; this is not good, it ſhould be mandavi Ballivo qui mibi dedit reſponſum quod cepit 


Corpus. Moor 402. In Atkinſon's Caſe. 


17. In Replevin, &c. the Caſe upon the Pleadings was, that after a Judgment and 
Execution, and a Liberate executed, it appeared this was done by the Conulee himſelf, 
who was then Sheriff, and his proper Name was endorſed but only Vic. and this was 
held to be erroneous. Moor 547. Elſton verſus Brett. 

18. Diſtringas directed to the Coroners, was returned by them with their Names en- 
dorſed, but leaving out the Name of Office, (viz.) Coronator, &c. and this was adjudged 
erroneous ; but if they had not endorſed their Names, the Return had been good; be- 
cauſe Coroners, and the Chamberlain of Cheſter, are not within the Statute of Tork, 
for that requires Sheriffs to put their Names to Returns; but at Common Law, all theſe 
Officers were bound to endorſe their Names of Office, and ſo they are ſtill, only by that 
Statute the Sheriff is required to endorſe his Name, as well as Name of Office. Moor 578. 
Scroggs verſus Spencer. | | 

19. The Warden of the Fleet returned on an Habeas Corpus in B. R. that the Priſoner 
Commiſſus fuit per conſiderationem Curie Cancellarie pro contemptu eidem Curie illat', this was 
held too general, and the Party was bailed ; ſo that where the Return was, that the * Pri- 
ſoner Commiſſus fuit per Nich. Bacon mi] Dominum cuſtodem Magni Sigilli Angliæ, virtute 
cujuſdem contemptus in curia Cancellaria illat* ; but if it had been pro contemptu in non perfor- 
mand quoddam decretum in eadem Curia fact 3 die Februarii Anno 11 Regis nunc in 
cauſa adtunc & ibidem dependen inter E. W. quer & dictum G. A. Defenden. that 
had been certain enough. Moor 140. Apſiey's Cale. 

20. A ſpecial 3 iſſued out of the Chancery, directed to two Juſtices of Peace, 
and to the Sheriff, & cuilibet eorum, to take a Recogniſance of two Perſons for the 
Peace, and for their good Behaviour; the two Juſtices took a Recogniſance of one of the 
Perſons, but the other could not be found, and all this was returned by the Sheriff; ad- 
judged that this being a ſpecial Recogniſance, grounded upon the Grievance of the Party, 
and the Juſtices of Peace being made Judges in this Caſe by the King's Commiſſion, 
which was delivered to them, and not to the Sheriff, they, and not he, are to make the 
Return. Godb. 355. Leonard's Caſe. 

21. Upon an Habeas Corpus to the Keeper of the Priſon, for the Council of the 
Marches in Wales, the Return was, that the Defendants were committed by an Order 
from the Lords of the Council of the Marches, there to remain until farther Order ; it was 
objected againſt this Return, becauſe it was not mentioned what the Order of Council 
was; and then to remain there till farther Order, was very incertain; the Priſoner was 
bailed, but the Caſe not reſolved. Cro. Car. 402. Steel's Caſe. | 

22. Upon an Habeas Corpus, it was returned that Torle, &c. was committed to a Meſ- 
ſenger, for a Contempt to the Eccleſiaſtical Commiſſioners, in not performing their Order 
to pay the Pariſh Clerk his Wages, rated at four Pence a Quarter for every Houſe in the 
Pariſh of K. Bartholomew, London, which they refuſed ro pay, but according to their 
Cuſtom, ſo much only as was rated by the Churchwardens and Veſtry ; it was inſiſted 
for this Return, that the Order made by the Eccleſiaſtical Commiſſioners, was grounded 
on Letters Patents, that the Clerks ſhould gather and receive their Wages by Virtue of 
an Order from the High Commiſſioners ; but the Parties thus impriſoned were bailed. - Cro. 
Car. 420. Torle's Caſe. FH 

23. Certiorari to the County Palatine of Cheſter; they returned, that they had Furiſdliction 
of the Cauſe ; it was objected that this Return was too general, for they have not ſhewed 
any Cauſe why they ſhould have Juriſdiction; ſo they were ordered to make a better 
Return. Stile 155. Allen's Caſe. | 

24. The Sheriff took Bail according to the Statute 23 H. 6. cap. 10. and at the Re- 
turn of the Writ, the Defendant not appearing, he returned a Cepi Corpus; and there- 


quadem 
Return 


Return, becauſe he is commanded by the Statute to take Bail, and for that Reaſon he 


my return a Cepi Corpus & paratum habeo, &c. 2 Sid. 28. Williams verſus Tempeſt & 


25. Indictment for a Riot at Canterbury to be tried at Bar, and a Venire facias to the 
— to return a Jury, and thereupon a Diſtringas, on which the Sheriff returned a 
brivilege, by a Charter to be exempted from ſerving on Juries out of Canterbury; ad- 
Judged this Return is ill on the Diſtringas, becauſe he having returned on the Venire fa- 
2 that there are 24 probi & legales homines, &c. he had concluded himſelf, eſpecially 
nce there are Pledges to that Return; beſides the Sheriff could not make ſuch a Return 
at all, for he ought to have returned a Jury ſummoned, and then every one who had 


H he Cauſe 


upon the Plaintiff brought an Action againſt him for a falſe Return, but adjudged a good 
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Cauſe of Privilege, might come in and claim it, and not the Sheriff for them; ſo this 
Return was held ill, and the Sheriff fined one Hundred Pounds. Sid. 243. In the Caſe 
of the King and Percival & al. "op DT 

26. Debt upon a Judgment; the Defendant pleaded, that he was taken upon a Capias 
ad ſatisfaciendum, and committed to the Marſhal of B. R. and that he paid the Money to 
him in Satistaction of the Judgment; adjudged, upon Demurrer, an ill Plea, becauſe the 
Marſhal is not to receive the Debt, but to detain the Defendant in Priſon ; and if the 
Payment had been made to the Sheriff, it had be wrong, unleſs on a Fi. fa. 2 Lev. 203. 
Tailor verſus Bekon. See Antea. (F) 21. S. P. ) 

27. A Return of a Reſcous againſt Sufſei/e, and ſeveral others, was quaſhed, it being a 
Reſcous upon meſne Proceſs; for that all of them being particularly named, tis ſaid ye. 
ſcllſſerunt, but did not ſay quilibet eorum reſcuſſit ; and for this Cauſe it was quaſhed. 1 Ver, 
2. Suffeile's Caſe. | | 

28. Proceſs was delivered to the Sheriff, who returned nom eft inventus; and upon Af. 
fidavit made that the Defendant was one of his Bailiffs, he was fined 40 s. and ruled to 


amend his Return. 1 Vert. 12, and 24. S. P. 


() 
Where he and his Executors ſhall be charged, where not. 


1. IN Debt the Defendant pleaded, that a Fi. fa. iſſued to levy the Debt, and there. 

upon he paid the Money to the Sheriff, who was diſcharged of his Office, before he 
returned the Writ ; but that the new Sheriff returned, he received the Fi. fa. endor. 
ſed Fieri feci de bonis, &c. the Sum demanded, but it was not RO into Court; ad- 
judged this was a good Plea, and the proper Remedy for the Plaintiff, was againſt the old 
Sheriff, and not againſt the Party who had already paid the Money. Cro. Eliz. 23). 
Mountjoy verſus Andrews. 2 | 

2. Where the Sheriff levieth Money by a Fi. fa. and doth not return the Writ, he is 
chargeable to the Party in an Action of Debt; or if he payeth the Money to the Party, 
and doth not return the Writ, the Party may have an Action againſt him, or a new Ex- 
ecution againſt the Debtor ; and he cannot plead Payment of the Money to the Party, 
becauſe the Writ commands him, quod habeat denarios in Curia, and he ought not to {ell 
without a Venditioni exponas. Paſch. 3 Fac. Gage's Caſe. 

3. Where a Sheriff levies Money upon Goods, by Virtue of an Execution, and dies 
before he pay it to the Plaintiff, his Executors are chargeable ; for tis not a perſonal 
Wrong, which moritur cum perſona; but when the Money is levied, tis a Duty in him, 
for which his Executors ſhall be liable in an Action of Debt. Cro. Car. 387. Perkinſar 
verſus GilIford. | 

4. In a ſpecial Verdict in Debt for 280 J. againſt the Executrix of the High Sheriff of 
Wilts; upon non detinet pleaded, the Caſe was, the Plaintiff Langdon, as Executor of 
Hill, got a Judgment againſt Mhittington, for 280 J. Debt and Damages; and upon a Ca. 
ſa. directed to H. Harris, then the Husband of the Defendant, and Sheriff of Wilts, 
Whittington was taken in Execution, and then he aſſigned a Mortgage to the Under-Sherif, 
in order to ſecure the Payment of the Debt, and was thereupon diſcharged out of Exe- 
cution ; that he afterwards paid the Debt to the Under-Sheriff and the Mortgage was re- 
aſſigned to him by the ſaid Under-Sheriff; the Queſtion was, whether in this Caſe an 
Action of Debt would lie againſt the Executrix of the Sheriff, he being dead; and ad- 
judged it would not, becauſe Debt muſt be founded on a Contract, and here was none; 

tis true, Debt will lie o#» Eſcape, and there is no Contract between the Creditor and 
Gaoler; but that is not at Common Law, for *tis given by a particular Statute: Nov 
here could be no Contract, becauſe the Under-Sheriff had no Authority to diſcharge the 
Priſoner upon taking ſuch Security ; he could not return it as an Excuſe for not having 
Body ready, as commanded by the Writ ; ſo that this Diſcharge is an Eſcape, for which 
the Plaintiff might have an Action of Debt, but not ſuch an Action for the Money it {elf 
1 Lutw. 582. Langdon verſus Wallis. ti 


Sheriff. 


(I) 


pow to be puniſhed kor refuſing Bail, and foz other Faults ; and foz 


taking infſufficient Bail 


„ 


1. XE BT upon the Statute 23 H. 6. tam quam, &c. for that the Plaintiff being arreſt- 
D ed, he offered ſufficient Bail, but the Defendant being Sheriff, refuſed to accept 


them, and kept him in Priſon contra formam Statuti; upon 71 debet pleaded, the Plaintiff 
had a Verdict, but he could never get Judgment, becauſe the Court held that an Action 


3 of Debt would not lie upon this Statute, but that the Plaintiff ought to proceed by Way 
of Information. Cro. Eliz. 76. Widdow verſus Clerke. | 


2. The Sheriff of Nottingham gave the Gaoler's Place and the Bailiwick for his Year, 


do one of his Servants who fold the Same, and the Sheriff received the Money; adjudg- 
ed this was Letting the County to Farm, contrary to the Statute 4 H. 4. cap. 5. and finable, 
& though that Statute requires a certain and pecuniary Penalty; for this is malum in ſe, as 
= well as prohibitum, becauſe thoſe Officers will be corrupt, who buy Offices which ought not 
do be fold. Moor 181. Stockwith verſus North. | 


3. Where the Sheriff takes inſufficent Bail, and the Plaintiff will not accept the Aſfign- 


ment of the Bail-Bond, he is liable to an Action, as well as to be amerced ; but it hath 
been ſince held in the Caſe of Gravener verſus Soams, Trin. 2 Will. that no Action lies 
againſt the Sheriff in ſuch Caſe; but that the Plaintiff muſt ſerve him with a Rule, to 
= bring in the Body, and then move to amerce him. x Salk. 99. Etheric verſus Cooper. Sce 
Bail. (A) 31. A 


(K) 


Df Actions bzonght againſt him, good; and of turning over P.iſoners 


to him, 


HB 6 E &c. will lie againſt him for not returning a Capias utlegatum; for though 


the King may puniſh him for a Contempt, yet becauſe the Party hath a Loſs in 


I not returning the Writ, he may have an Action. Cro. Eliz. $13. Clerk's Caſe. 


2, Caſe, Ec. againſt a Sheriff, in which the Plaintiff declared that an Execution was 


directed to him, by Virtue whereof he had taken Goods to the Value of the Debt, and had 
| fold them for leſs, and had not returned the Writ; upon Demurrer to this Declaration, it 
vas objected that it was double, here being two Facts alledged, one that he had taker 
| Goods to the Value, the other that he had not returned the Writ ; but adjudged, that where 
| one Matter is depending on another, the Declaration ſhall not be double, and here all is 
| for not returning the Writ. Trin. 30 Eliz. Goldbs. 97. Matthew's Caſe. 


3. Caſe, Ec. againſt the Sheriff, who returned a Cepi Corpus upon a Latitat, & habeo 


| Corpus paratum, &c. when in Truth he had not the Body ready, Gc. by Reaſon whereof 
| the Plaintiff had loſt his Suit; and upon a Demurrer to this Declaration, the Plaintiff had 
| Judgment, becauſe by this Demurrer the Sheriff confeſſed he made a falſe Return; 
| but if he pleaded the Statute 23 H. 6. and ſet forth the Bail-Bond, that had been a good 


Bar to this Action. 1 Vent. 85. Parker verſus Welby. 2 Sand. 1 54. S. C. he might have 


| pleaded not Guilty, and have given the Statute in Evidence. Cro. Car. 460. Layton ver- 
| fus Gardner. 2 Cro. 352. S. P. 2 Sand. 155. Moor 428. contra. 


4. The Sheriff was indicted for ſuffering a Perſon convicted of Felony to eſcape ; it 
was objected againſt this Indiftment, that it did not appear that the Sheriff had the 
Cuſtody of the Priſoners delivered over to him by Indenture, as he ought to have, for 
otherwiſe he ſhall not be charged; as it was adjudged in * J/esby's Caſe : Sed per Cur', the 
Sheriff having taken upon him the Cuſtody of the Priſoners, he ſhall be anſwerable for 
an Eſcape. 2 Roll. Rep. 146. Sir Tho. Read's Caſe. 

5. It lieth againſt a Bailiff of a Franchiſe for an Eſcape, and not againſt the Dean and 

hapter who appoints the Bailiff; for the Warrant is directed Ballivo libertatis, and a 
_ for Appearance is taken in his Name. Noy 69. Dean and Chapter of St. Paubs 

ale. | 

6. The Writ was delivered to the Under-Sheriff by the Plaintiff, his Creditor being 
then and there preſent, and in the Sight and Company of the High Sheriff, and yet he, 


and not the Under-Sheriff, returned on eft inventus, and thereupon the Action was 


rought againſt him; and adjudged good, for he is the proper Officer to the Court, and 
not the Under-Sheriff; and every Neglect, of Fraud of the Uiider-Sheriff in ezecukifig 


2 big 


Noy 102. 


1 Mod. 
57. 
Sid. 439» 


1 Cro. 12 
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Sheriff. 


2 Mod. 


217. 


1 Mod. 
198, 


Lev. 143. 


the Office, is puniſhable againſt the High Sheriff by Fine, Oc. but he is not to be committed 
for the Act of his Under-Sheriff. Latch. 185). Lacock's Caſe. 

5. Caſe, Ec. againſt the Sheriff, wherein the Plaintiff declared, as in the laſt Caſe 50 
5. The Defendant pleaded the Statute, and that he let the Party at large upon Suretie, 
abſqne hoc, that he returned his Writ aliter vel alio modo; and, upon Demurrer to thi 
Plea, it was adjudged, that he could make no other Return than Cepi Corpus; and thy 
being a true Return, he ought not to Traverſe that he returned aliter vel alio modo. 1 
Mod. 33, 51. 58. Franklyn verſus Andrews. | 

8. Judgment in Debt againſt one Calthrop, and a Writ of Execution taken forth, but he. 
fore it was executed, Calthrop procured a Superſedeas to the Sheriff, who, after his Year va 


. 


expired, delivered over all the Writs to the new Sheriff, except this Syperſedeas ; and there. | 
upon the Judgment-Creditor got a new Writ of Execution to the new Sheriff; upon 


which the Goods of Calthrop were taken in Execution, who brought his Action again} 
the old Sheriff, for not delivering over this Superſedeas; and after a Verdict for the 
Plaintiff, it was moved in Arreſt of Judgment, that this Action would not lie, becauſe , 
Superſedeas being not returnable, and only a Security, or Warrant to the Sheriff, for not 
obeying the Writ of Execution, he is not bound to deliver it over to the new Sheriff; but 
the Court inclined, that ſince he is bound to deliver over the Capias for the Benefit of 
Plaintiffs, tis reaſonable he ſhould be bound to deliver the Super/edeas for the Benefit of 
Defendants ; and that an Action will lie againſt the old Sheriff for not delivering ſome 
Writs, though they are not returnable, as a Writ of Efrepement. 1 Mod. 222. Calthiy 
verſus Philipps. | 

9. Caſe againſt the Sheriff for an Eſcape upon meſue Proceſs, and for a falſe Return, 
ion eft inventus ; after a Verdict for the Plaintiff, it was moved in Arreſt of Judgment, 
that the Plaintiff had declared, that the Defendant falſe & deceptive returned Domin 
Regi apud Weſtm. non eft inventus; when he had taken the Perſon, and ſuffered him ty 
eſcape at Eaſt Deerham in Suffolk ; and the Venire facias was from thence, when it ſhoull 
be from ſome Place in Middleſex, as all Actions for falſe Returns are, becauſe the Ground 
of the Action is the falſe Return, ſo here was a Miſctrial; but adjudged, that the Plaintif 
hath his Election, to bring his Action in either County. Sid. 219. Ruſſel verſus Suckij, 
See Bulwere's Caſe. 7 Rep. I. 15 | | 

10. In a ſpecial Verdict in 'Treſpaſs, Battery, and falſe Impriſonment ; the Caſe wiz 
the Defendant was a Sheriff*s Bailiff, and had a Writ againſt the Plaintiff returnable Cy 
pr”, which was the gth of February, and he arreſted the Plaintiff the very next Day aft 
the Return, which was before the quarto die poſt; and the Queſtion was, whether tht 
Sheriff had Power to execute a Writ till the gzarto die poſt, and adjudged that he had not, 
for that is a Day of Grace, and the Sheriff had nothing to do within that Tims 
but to return his Writ, ſo the Plaintiff had Judgment that this was not a good Juſtific: 


tion. Sid. 229. Ellis verſus Fackſon. See Moor 712, 133. 3 Cro. 180. | 
11. There was a Habeas Corpus ad recipiend one Wilmer to Hanmere the new Sherif, 


which ſaid J/ilmer was in Execution when one B. was Sheriff, and never turned over to 


Antea 
Admini- 
ſtrat v. (F ) 
35. S. C. 
4 Mod. 
403. S. C. 


C. who was the ſucceeding Sheriff, nor to Hanmere the preſent Sheriff; but was till in 
Gaol, and charged with a new Execution, and the new Sheriff was ready to make a Re 
turn of the Habeas Corpus, but not of the firſt Execution, becauſe he was never in li 
Cuſtody upon it; the Court held, that as to the firſt Execution, he ſtill remained in tht 
Cuſtody of B. though his Body was actually in the Cuſtody of the new Sheriff; and tlut 
the Difference between this and Y/eftby's Caſe is, that there the Priſoner was turned ow! 
to the new Sheriff for one Debt, but not for the other and therefore it was an Eſcape as t0 
the Debt for which he was turned over; it was ruled, that B. the old Sheriff ſhould tun 
him over to the preſent Sheriff by Indenture, without taking Notice of C. the intermediat 
Sheriff, for he was never in his Cuſtody. Sid. 335. Hanmere verſus Willmer. 

12. Caſe againſt the Sheriff, wherein the Plaintiff declared as Executor of T. S. who 
in his Life had recovered a Judgment in Debt againſt G. D. and ſued out a Fi. fa. 0 
which the Defendant returned that he levied nineteen Pounds, and had taken other Goods 
Sc. to the Value of forty Shillings, which remained in his Hands for want of Buy!) 
and that G. D. had no other Goods, whereas in Truth he had levied the whole Debt; ant 
the Plaintiff farther ſet forth, that C. D. became poor and unable to ſatisfy the Reſidut 
of the Debt; after a Verdict for the Plaintiff, it was moved in Arreſt of Judgment, tit 
this was a perſonal Wrong, and died with the Teſtator, and not within the Statute 4 £5 
3. cap. J. but adjudged, that by levying the Goods, a Right was veſted in the Teſtato!, 
and by Conſequence this Action is well brought by the Executor. 1 Salk. 12. Wit 
rains verſus Crey. See Poph. 18. Latch. 167. Noy 87. Jones 173. which were Caſes upol 
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Sheriff, 
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(L) 
Ot Actions brought againtt him, not good. 


1 ATE &c. for that the Creditor (who was the now Defendant) ſued the Debtor 


to an Outlary, and had a Capias Utlegatum directed to the Sheriff; and promiſed 
the Plaintiff if he would procure a ſpecial Warrant from the Sheriff to arreſt the Credi- 
tor, he would pay him 40 J. who thereupon procured the Warrant, and did arreſt him: 
Upon non aſſumpfit pleaded the Plaintiff had a Verdict, but could not get Judgment, be- 
cauſe it was adjudged the Action would not lie, for he made the Arreſt as Servant to the 
Sheriff; and tho* the Promiſe was made to the Plaintiff before he was the Sheriff's Ser- 
vant, yet the ſubſequent Act which he did, belongs only to the Sheriff or his Officer 
ro do; and if the Party had eſcaped, the Sheriff would have been charged. Latch. 54. 
Bath verſus Salter. 


2. Upon an Flegit the Sheriff returned, that he had delivered the Goods to the Judg- 


E ment-Creditor, when in Truth he had not; and the Queſtion was, whether an Action 
of Debt on the Caſe lies againſt him for this falſe Return ; and adjudged, that an Action 


of Debt would not lie, but if upon a Feri facias he return Fieri fect, & denarios habet 
paratos, and this is falſe, an Action of Debt lies againſt him, becauſe he hath made him- 


| {elf Debtor upon Record, and the Law raiſes a Privity and Contract between him and 


the Recoverer. Palm. 148. „ 
z. An Action of Debt doth not lie againſt him upon an Eſcape upon meſne Proceſs, 


4. Caſe againſt the Sheriff, for that the Plaintiff brought an Original in Treſpaſs againſt 


W 77. R. directed to the Sheriff, who returned Cepi Corpus, & paratum haleo; but at the 


Day the faid J. R. did not appear, Ec. upon not Guilty pleaded the Plaintiff had a 


4 Verdict, and it was inſiſted in Arreſt of Judgment, that the Defendant had done no- 
ching, but what by Law he was obliged to do, (viz.) By the Statute 23 H. 6. he is ob- 
= liged to take Bail; and if he refuſe, an Action lies againſt him, and the Statute directs, 


that upon taking Bail he may return Cepz Corpus, & paratum babeo ; and if the Party doth 
not appear, the proper Remedy is to move that the Sheriff may be amerced till he aſſign 
the Bail-Bond, and that an Action on the Caſe would not lie againſt him; which is very 
true, if it had appeared in the Pleadings, that this Return had been upon the Statute 
23 H. 6. but ſince there may be a Return of Cepi Corpus at Common Law, and this doth 
not appear to be on the Statute ; therefore, this ſhall be taken to be a Return at Common 
= Law, and being falie, the Action on the Cale will lie: Now it doth not appear to be on 
the Statute, becauſe tis not pleaded, neither did the Defendant give it in Evidence, nor 
8 { forth, that he had diſcharged V. R. upon Bail, &c. Sid. 22. Allen verſus Robinſon. 


5. Caſe againſt the Sheriff, for that the Plaintiff had good Conſe of Aftion againſt J. F. 


| and ſued out a Latitat againſt him, upon which he was arreſted, and afterwards ſuffered 
to eſcape, and z eff inventus returned at the Trial before Hale; the Plaintiff was non- 
uit, becauſe this being a ſpecial Declaration, he ought to prove that he had good Cauſe 
| of Action againſt T. 5. which he could not do; beſides, he declared upon a Lotitat in 
| Macito tranſgreſſionis ; and the Writ it ſelf was 772 placito tramſ. ac etian Bille for 20 J. 


which the Chief Juſtice held incurable. 2 Lev. 85. Gunter verſus Cleytor. 
6. Judgment by Confeſſion ; but before it was entered in the Roll, a H. fr. was taken 


out and delivered to the Sheriff, who took Security from the Creditor to indemnify him; 


and then he levied Goods to the Value of the Debt, and fold them, and paid the Money 
to the Creditor, and Satisfaction was entered on the Judgment, but the Roll was not yet 
filed; thereupon *. R. another Judgment-Creditor brought another 7. fr. and deliver- 


ed it to the Sheriff, who returned 1/2 bona, upon which an Action was brought againſt 


bim for a falſe Return: And now the Court was moved for Leave to file the Roll, the 


| firſt Judgment by Confeſſion being above three Terms paſt, it was ruled that an Action 


would not lie againſt the Sheriff ; for if this was a juſt Debr, and a Writ came to him, 
waich he executed before the ſecond Writ came, *tis good againſt the ſecond judgment- 
Creditor, tho' the firſt had no Judgment; however, if *tis not good, the Party will have 
tne ſame Remedy as well after the Roll is filed as before ; but yet the Motion was de— 
med. Mod. Caſes 184. Herring verſus Crocker. 


Signing. 


Ok ſigning Wills, 


Igning a Will by the Teſtator is an eſſential Circumſtance, without which n 
not a Will; for this is expreſly required by the Statute 29 Car. 2. (viz.). Thy 
all Bequeſts of Lands ſhall be in Writing, and ſigned by the Party deviſing, or jy 
ſome other Perſon in his Preſence, and by his Direction. 29 Car. 2. cap. z. 

2, Before this Statute, a Will was written by a Lawyer, and publiſbed by the Teſtator 
but not feed by him, being all in looſe Sheets; and this adjudged a good Will. Sid. 315 
Stephens verſus Gerard. i 
3. For where a Will was written by a Doctor in Phyſick in theſe Words, the 'Teſtatyr 
being then very ill, (viz.) The twentieth Day of June 1663. Memorandum, That Samuel 
Bates did declare and expreſs, that his Brother John Bates and his Heirs ſhould be Heirs h 
his Land; this was ſealed, but not ſigned by the Teſtator ; and adjudged likewiſe a goo 
Will. Sid. 362. Dine verſus Moody. | | 
3 Mod. 4. But ſince this Statute, the Teſtator writ all his Will with his own Hand, begin. 
219. ning it in the uſual Form, wiz.) In the Name of God, Amen. I John Stanley do maj: 
this my laft Will, &c. which Will was duly executed by the Teſtator in all Circumſtance, 
but only his Name was not ſubſcribed and this was adjudged a good Will, for the $t 
tute doth not direct in what Part of the Will he ſhall g; for tis not ſaid he ſhall ji. 
| ſcribe his Name, but that the Will ſhall be ſigned by the Party deviſing ; therefore, fing 
his Name was at length in the Will, and written by himſelf, that was adjudged a ſufficien 
Signing within the Statute. 3 Lev. 1. Lemaine verſus Stanley. 
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What is Simon, &c. 15 
CA) lhe f 


N Agreement made with the Jife of the Patron, that he ſhould preſent, ſo in 
Simony, tho' neither the Husband or Clerk knew any thing of the Agrer Year 
ment, and ſuch Preſentation is merely void upon the Statute 31 Eliz. aud tion 
the King hath a Title to preſent; and if the King grant a new Preſentat 8, 
to the ſame ſimoniacal Incumbent, tis void, becauſe that Statute diſables him to hat "ey, 
the ſame Church. 2 Cro. 385. Biſhop of Norwich verſus Cole. Mor 
2. In a Hnare Impedit, the Caſe was thus, (viz.) The Patron of a Church which vi e, 
then void, contracted with B. B. that for 1o J. per Annum to be paid by him to the FN 9. 
Patron, during the Life of one Kitchin, that he would preſent him to the ſaid Church and * 
which was done accordingly : Now it was adjudged, that tho* Kitchin the Incumbent who boch 
knew nothing of the ſaid Agreement, nor was any ways aſſenting or agreeing to it, Jh only! 
he came in by Simony; for the Statute ſhall be conſtrued ſtrictly againſt Simony and . Parſo 
moniſts. Mich. 8 Fac. In Sraccario, Calvert verſus Kitchin, x 
3. 
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3 Bulſt. 
90. S. C. 
Hob. 75. ö 
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3. Adjudged, that if any Man ſhall receive Reward or Profit for any Preſentatiön t6 
a Benefice with Cure, tho' he who is preſented knew nothing of the Matter, yet his“ 
preſentation, Inſtitution, and Induction are void by the Statute 31 Els. cap. 6. and the 
King ſhall preſent pro hac vice; for the Statute intends to inflict a Puniſhment upon the 
- Patron, by the Loſs of the Preſentation, becauſe he was the Author of the Corruption, 
and likewiſe upon the Incumbent, by the Loſs of his Incutnbency, becauſe he came in b 
ſuch a corrupt Patron; but if he did know his Corruption, he ſhall not be under the Dil- 
ability in that Statute. 12 Rep. 101. Dr. Hutchinſon's Caſe. See ibid. 75. 

= 4 A Feme Sole was ſeiſed of an Advowſon, the Church became void, and ſhe preſent- 

ed C. D. upon Condition that he would marry her, which he did accordingly ; adjudged, 

chat this was Simony, and made the Preſentation void; for it was for her Benet, which 
is the very Word in the Statute ; ſo if a Patron preſents G. D. upon Condition that he 
{hall be a Tutor to his Son, tho' this is not properly a Gift or Reward, which are like- 
wiſe the Words in the Statute ; yet it being for the Benefit of the Patron, *tis within the 
intent of the Statute ; but where there was a Controverſy between the Parſon and Pa- 

E ;ihioners about the Payment of the Tithes for Cyder, and the Parſon died, and then 

E the Patron preſented G. D. upon Condition that he ſhould not ſue the Pariſhioners for 

& Tithes of Cyder ; it was adjudged no ſimoniacal Agreement, for it was a good Act to 

prevent Svits ; but if the Patron himſelf was to pay any ſuch Tithe, then it had been 

| WE tor his Benefit, and the Contract had been Simony. Mich. 8 Fac. Mountford's Caſe. Noy 

7 A Parſon promiſed a Lord of a Manor, to which an Advowſon was appendant, 
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E would pay him 70 J. to which he agreed, and in Performance of that Agreement, he 
granted the next Poſſeſſion to this Parſon ; afterwards the Incumbent died, and then the 
Patron preſented this Parſon, who continued Incumbent many Years ; then the Patron 
granted the Manor with the Appurtenances to G. D. and then this Parſon died, and 
the King preſented by Lapſe, for that the laſt Incumbent came in by Simony, and G. D. 
brought a Quare Impedit; adjudged, that the Word Simony is not in the Statute 31 Eliz. 
but only a corrupt Agreement; and tho' the next Preſentation may be bought and ſold 
E without Simony, yet in this Caſe it was granted to the Parſon, to perform a corrupt Agree- 
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nent, and he was in by Simony. Noy 25. Winchcombe verſus Puleſtone. Mich. 3 Fac. 
= Freeman verſus Engliſh. S. P. N | 
6. In Ejectment the Caſe was, The Patron granted the next Avoidance to V. R. af- 
terwards the Church being void, the Father of M. M. made an Agreement with V. R. 
the Grantee of the next Avoidance, that he ſhould permit the Patron to preſent the ſaid 
M M. who was preſented accordingly, and inſtituted and inducted, but did not know any 
thing of this Agreement which his Father had made; adjudged, that he was preſented by 
Simony, and that by the Statute 31 Elix. cap. 6. it belonged to the King to preſent with- 
out any actual Deprivation of the Incumbent, or removing him by a Quare Impedit 
| whereupon the King preſented his Clerk, who was inſtituted and inducted, and continued 
| [Incumbent for three Years: Afterwards the Father of the aforeſaid M. N. got him to be 
| deprived, and procured a Grant of the next Avoidance from . R. to O. P. and then 


that if he would preſent him upon the next Avoidance, the Church being then full, he 8 


2 Roll. 
Rep. 83. 
Bath verſ. 
Porter. 
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| procured O. P. to preſent his Son, who was admitted again, and inſtituted and inducted 


oO the ſame Living; adjudged, that it was merely void by the expreſs Words of the Sta- 
tute, which diſables him to accept that Benefice again. Paſch. 17 Fac. 2 Cro. 533. Booth 
verſus Potter. Poſtea pl. 10. Rogers verſus Baker. S. P. VS 

7. In Ejectment the Caſe was, The Clerk who was preſented gave a Bond to the Pa- 
tron, conditioned to pay 10 J. to the Son of the laſt Incumbent every Year, ſo long as 
he ſhould be a Student in Cambridge and unpreferred ; adjudged, this was not Simony, 
but it had been otherwiſe, if the Money had been to be paid to the Son of the Patron; 

nt, be in the Earl of Sex his Caſe, the Clerk gave a Bond to the Patron to pay 5 J. every 

.pret Year to the Wife and Children of the laſt Incumbent ; this upon great Debate and Oppo- 

. and tion was adjudged no Simony. Paſch. 2 Fac. Noy 142. Baker verſus Mountford. 

ation 8. In a Quare Impedit it was adjudged, that the Grant of the next Avoidance for Mo- 

hat ney, when the Incumbent was very ſick in his Bed and near Death, was Simony; for the 
Words of the Statute are, I the Contract be made directly or indireftly by any Ways of 

h wal ens. Paſch. 22 Fac. Winch. 63. Sheldon verſus Brett. Poſtea (B) pl. 1. contra. 

e fu . Simony eft feudioſa voluntas emendi vel vendendi ſpiritualia vel ſpiritualibus annexa, 

durch end *tis either mentualis vel conveutualis; and the Spiritual Court hath a Juriſdiction in 

t wo boch Caſes to proceed to Examination of Witneſſes on Oath, but the Temporal Courts 
My have ſuriſdiction in mental Simony ; therefore in a Prohibition it was ſuggeſted, that 
Parſon Cloſe came in by Simony, by Reaſon whereof it belonged to the Queen fo preſent 

70 bac vice by the Statute 31 Llix. and yet he libelled in the Spiritual Court for Tithes, 
in Which the Title of the Queen to preſent might come in Debate; it was argued, that 
is Suggeſtion ſhould not hinder a Conſultation, becauſe Simony is examinable — the 

| I i Piri- 
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the Ordinary to inſtitute ; and this is Simony at Common Law, and Simonaicus is the Per. 


ob. 12. 


856. 8. C. 
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See pl. 


Spiritual Court, and not prohibited by the Statute 31. to be tried in that Court. 1, 


ſhall reſign, &c. upon Requeſt; adjudged, that if the Plaintiff had averred that the Bond 
* was made to bind him to pay ſuch a Sum, or to make a Leaſe, or any other Act of that 
Nature; then it had been Simony, but to reſign upon Requeſt cannot be _— becauſe 


* 


777. Cloſe's Caſe. | | ; 
10. In a Prohibition the Caſe was, that the Church being void, one Thomas Bake 


bought the next Preſentation for 180 J. and thereupon he preſented his Brother Milian 
Baker, who knew nothing of this Contract, till ſome Time after his Induction ; and then 
his Brother told him of it, and deſired him to conſider, that he might have ſome Satis. 
tisfaction for laying out his Money; which not being done, William Baker was profſecuteq 
in the Spiritual Court for Simony, and there was a Sentence againſt him; and thereupon 
he moved for a Prohibition, ſuggeſting that the Patron had granted the next Preſentation | 
to Thomas Baker when the Church was void ; and that Thomas Baker had preſented hin 
which was wrong, becauſe the Grant to Thomas Baker was void, and therefore he had 
no Title to preſent ; and yet the Spiritual Court take Cogniſance of Simony upon th. 
Preſentation of one, who had no Title to preſent ; but adjudged, that tho' the Grant ot 
the next Preſentation to Thomas Baker was void, becauſe the Church was then void of 
an Incumbent ; yet when he had actually preſented his Brother, tis plain that he yy 
fimonaice promotus, for it was the Contract which made the Simony, and it was by Colour 
of that Contract that he was inſtituted and inducted ; ſo where an Uſurper preſents by 
Simony, the Clerk is puniſhable in the Spiritual Court, tho' the Patron recover the Ad. 
vowſon and Preſentation. Moor 914. Baker verſus Rogers. See Antea pl. 6. S. P. 

11. Per Dodderidge Juſtice, Simony is a Contra& with the Patron to preſent, or with 


ſon who makes ſuch Contract, and he is made incapable to hold that Benefice to which 
he was thus promoted, or to have any other; but ſimoniace promotus is where a Friend of 
the Parſon gives Money to the Patron or Ordinary for a Preſentation or Inſtitution, and 
the Parſon himſelf doth not know it ; *tis true, he is incapable to hold that Benefice upon 
the corrupt Promotion, but may have any other, or even that very Benefice, if after. 
wards he come lawfully to it; but if the Right of the Patron be diſturbed by it, tis 6 
therwiſe. 2 Roll. Rep. 465. | 

12. 'The Father covenanted that his Son ſhould marry the Defendant's Daughter, in 
Conſideration whereof the Defendant covenanted to give and pay 3001, and the Father 
covenanted to aſſure ſuch Lands to his Son and Wife for a Jointure ; and the Defendant 
covenanted, that he would procure the Son to be preſented and inducted into ſuch a Be. 
nefice ; in Debt upon the Bond for Performance of Covenants, the Plaintiff aſſigned x 
Breach in the laſt Covenant, (viz.) that the Defendant had not procured the Son to be 
preſented to the Benefice, &c. adjudged, that if it had been in Conſideration of the Mar- 
riage of the Son, that had been a ſimoniacal Contract; but here this is a diſtinct Cone 
nant, and doth not depend on any of the reſt, therefore *tis not Simony. Cro. Car. 30]. 
Byne verſus Manning. | 

13. A Bond with a Condition, that the Defendant at any Time after his Admiſton 


K * * 
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it may be for a very good Reaſon, as if he abſents himſelf, or ſhould take a ſecond Be- 
nefice, not being qualified; and ſo it was adjudged in * Jones and Lawrence's Caſe, that i 
Bond made to reſign on Requeſt was good, and affirmed in Error. Cro. Car. 129. Babing: 
ton verſus Wood. | 7 

14. The Church within the Tower of London being a Donative of the King, and void bj 
Reſignation, the Defendant agreed with G. D. to give him 207. if he could procure a Git 
of it from the King, which was done accordingly ; it was inſiſted for him, that this being 
a Donative is not within the Statute 31 Eliz. becauſe the Defendant did not come in b) 
Preſentation, and the Statute makes it Simony, where Parſons are by any corrupt Agret- 
ment preſented ; beſides, the Statute puniſhes the Patron by the Loſs of the Preſentation 
and veſts it in the King pro hac vice; therefore it cannot extend to a Donative of ti! 
King, and moreover it can never be intended that the King gave this Donative by Simon); 
but adjudged, that tho' this was a Donative, yet the Miſchief is the ſame as in the Cale 
of a Preſentation, and ſo within the ſame Remedy; and that Simony may be contraQted 
between * Strangers, and yet within the Intent of the Statute which mentions the P. 
tron, Sc. Cro. Car. 337, 352, 361. Mackallar verſus Toderick. 

15. An Archdeaconry is an Eccleſiaſtical Preferment, of which there are three Sort, 
(viz.) De cummuni jure, by Preſcription and by Covenant; and a Gift or Reward taben 
for an Archdeaconry de communi jure is within the Statute 31 E172. but if it was by Pie 
ſcription or Covenant, then it was out of the Statute ; for the Word Cœvenant is in tb: 
Statute ; it muſt be taken for a Covenant made for a Sum of Money, and not to ſuch a Co- 
venant as is between the Biſhop and Archdcacon of Richmond, by which the ſaid Archdes- 
conry is held, paying a yearly Sum to the Biſhop; for thac and ſuch like other Covenants 
between the Biſhop and Archdeacons, are out of the Statute. Mich. 9 Car. 
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ment of twenty Pounds per Ann. as aforeſaid, which Bond was to the Uſe of Bynghton ; 
who thereupon preſented Hide, who was inſtituted, Ec. which by Virtue of that Statute 
was void, and fo it belonged to the King to preſent, &. the Defendant Hide the now In- 
cumbent, pleads with a Proteſtation to the Agreement and Bond, that he had no Notice of 
the Agreement at the Time of the Preſentation, or before; to this Plea the Attorney Ge- 


| neral demured ; Boughton alſo, with a Proteſtation to the Agreement and Bond, pleads 
that he preſented the other Defendant freely, and traverſed the corrupt Agreement, upon 


which they were at iſſue; but firſt upon arguing the Demurrer, it was adjudged againſt 


| the Incumbent Hide, becauſe Notice in this Cafe is not material, becauſe of the Difficulty 
of proving it; *tis the corrupt Agreement which makes the Simony, though the Incum- 


| bent had no Notice of it. 3 Lev. 337. The King verſus Biſhop of Norwich and Hide. See 
| 2 Cro, 385. | | 


10. Covenant, Ec. upon Articles of Agreement, by which T. P. Vicar, Oc. was to 


permit the Defendant to receive to his own Uſe the Tithes of his Vicarage for one Year, 


Sc. and at the Requeſt of the Defendant, ſhould by all Jaun] Means, refign the ſaid 
Vicarage to the Biſhop of the Dioceſe, ſo as the Defendant might preſent ; and the ſaid 


| Defendant agreed to pay the Plaintiff one Hundred and fifty Pounds, for and in lieu of 


the ſaid Tirhes ; then he avers that T. P. had performed all on his Part, but that the De- 
fendant had not paid the 1507. who pleaded in Bar to this Action, that J. P. died at S. 


within the Year, ſo that the Defendant could not take the Tithes for a Year according 


to the Agreement; and upon a Demurrer, it was inſiſted for the Plaintiff, that a Cove- 


nant to reſign upon Requeſt, was not a ſimoniacal Agreement; 'tis true, if it had been to 


reſign in Conſideration of the Payment of the 1507. or upon any expreſs Conſideration, 


it had been Simony ; but here the Agreement to pay the 150 J. is a diſtinct Covenant, 
and not depending upon the Reſt, and made upon a good and lawful Conſideration, 


(viz.) to be paid in lieu of Tithes to be received; and therefore without an expreſs Aver- 
ment that it was ſimoniacal, it ſhall not be ſo intended; but adjudged that this Contract 


Contra. 


Vas ſimoniacal, 1 Latw. 343. Pike verſus Pullen, Moor 564. Oldbury verſus Gregory. 
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20. In a are Impedit, the Plaintiff ſet forth the Statute 31 Elix. cap. 6. made againſt 
Simony, and that Thorndon was A Benefice with Cure, and that it being void, a ſimon; dou 
Agreemetit was made with the Mother of the Patron, who was an Infant, and one Crew 
that the Infant ſhould preſent the ſaid Crew, and that in Conſideration thereof, he ſhould 
pay unto her 250 J. Oc. the Defendant pleaded in Abatement, that he claimed nothin, 
in the Benefice, but upon the Preſentation of the Infant J. V. who is not named, and 
made Defendant ; and upon Demurrer, it was held, that where the Right of the Patron 
was not to be deveſted by the Judgment, there he need not to be named in the Writ. 
now here was no Complaint made againſt the Patron, it was not he, but the Simoniſt 
who was the Diſturber, and therefore the Patron need not be made Defendant. 2 1, 
1086. The King verſus Gibſon. Qua. imp. (A) 3. Hall's Caſe. S. P. 

21. In the Caſe before mentioned, the Statute againſt Simony is recited, but in the 
following Caſe tis not, (viz.) Q#a. imp. againſt the Biſhop, and againſt J. Bickley and 
the Incumbent Hicks, to preſent to the Church of Weſt Thorndon, ſetting forth that tis 3 
Benefice with Cure, &c. that in the Year 1681, the Church was void by the Death of the 
then Incumbent Goater, and thereupon G. B. was to preſent ; that during the Avoidance, 
there was a ſimoniacal Agreement made between Michael Rawlins, in the Behalf of hi 
Brother William Rawlins, Clerk, and one T; 50. Bruerton, that Michael ſhould pay to Bu. 
erton 2201. who thereupon ſhould procure the Patron to preſent the ſaid Will. Rawlins 
that Bruerton received the Money, and that Rawlzns was preſented ; the Biſhop pleads, 
that he claimed nothing but as Ordinary ; Tho. Bickley demurred to the Declaration ; the 
Incumbent Hicks pleaded, that he is Parſon Imparſonee, upon the Preſentation of Th 
Bickley, and that H. B. C. B. and the ſaid Tho. Bickley were to preſent by Turns; that 
H. B. had preſented the ſaid Goater in his firſt Turn; that C. B. had preſented the ſaid 
Rawlins in his ſecond Turn ; and that upon the Death of Rawlins, the ſaid Tho. Bickley 
had preſented the ſaid Defendant Hicks in his third Turn, and traverſed the fimoniacal 
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Agreement; the Plaintiff in his Replication pray d Judgment againſt the Biſhop, and [ 
takes Iſſue upon the Traverſe of Simony, and joins in Demurrer with Tho. Bickley the 0 
Patron; and it was objected againſt the Declaration, that the Statute againſt Simony wa i p 
not recited, for ſo are all the Precedents; but this Objection was diſallowed. 2 LA. MK » 
1090. The King verſus Biſhop of Chichefter, Bickley & all!. ; I p: 
22. Debt upon Bond, conditioned to reſign upon Requeſt ; the Defendant. pleads, that he pr 
did reſign according to the Condition, upon which they were at Iſſue, and the Jury WW an 

found for the Plaintiff; and upon a Writ of Error in B. R. it was aſſigned for Errot 
that this Bond was void, becauſe it was made upon a ſimoniacal Agreement, but the in 
Judgment was affirmed. Raym. 175. Watſon verſus Baker. See 2 Cro. 147. 3 Mod. 29 . FT 
23. In a ſpecial Verdict in Ejectment, the Caſe was, an Uſurpation was made, anda {WW 
9:14: imp. brought againſt the Incumbent, and pending that Writ, the Plaintiff ſold the al 
perpetual Advowſon to J. P. and the Jury found that it was with Intention, that H. C h 
ſhould be preſented after the Uſurper was removed; and accordingly after ſuch Remova, Lo 
Co 


H. C. was preſented, inſtituted, and inducted ; the Plaintiff ſuppoſing the Preſentation 
to be void, got the King's Title, upon which he was admitted and inducted, and brought ; 
this Action; and adjudged for him, becauſe the Court held, that the Defendant was in 


by Simony. 2 Vent. 39. 


(3) 
What is not Simony, See (A) p!. 7. 


"4 HE Incumbent being ſick, the Father of the Plaintiff came with him to the P 

& tron, and there the Father in the Preſence of the Son, made an Agreement with 
the Patron for the next Avoidance; who thereupon made a Grant thereof to the Father, 
for which he paid the Patron 1007. the Incumbent died, and the Father preſented hi 
his Son; adjudged no Simony, for *tis no Offence to buy the next Avoidance, with an In- 
tent to make Proviſion for a Son, and if *tis no Offence in the Father, it can be none it 
the Son. Paſch. 41 Blix. Cro. Elix. 686. Smith verſus Shelborn. See (A) pl. 8. contra. 
Moor 910. S. C. where it was held, that if a Stranger, or any Body beſides a Father, had 
bought this Preſentation, and afterwards had preſented his Clerk, that *tis Simony, tho 
the Clerk knew nothing of the Bargain at the Time it was made, but was privy to it be- 


fore he was preſented. Moor, ibidem. | 


Statutes 


Statutes. 
Expoſition of them in general. (A) Of Indictments on Statutes. (E) 


of affirmative Statutes. (B) In what Caſes Statutes are general Laws; 


of negative Statutes. () and not to be pleaded ; and of mif- 
oft Offences created by Statutes; and of, pleading Statutes, and of pleading 
Actions on Statutes. (D) | them. 8 ) 


(A) 
Expoſition of them in general, Sec A of Parliament. (A) per totum. 


VERY Law conſiſts of two Parts, the Words and the Senſe; and 'tis the Of- 
fice of an Expoſitor, to put ſuch a Senſe on the Words, as is agreeable to 
Equity and right Reaſon: This was ſaid in Plod. Com. 363. a. Stowell verſus 
Zouch. | | 
2. Equity muſt neceſſarily take Place in the Expoſition of Laws, and this makes no 
W Difference between penal Laws and others; and the beſt Way to expound a Law, is to 
@ conſider what Anſwer the Law-givers would probably have given to ſuch a Queſtion, if 
= propoſed to them; therefore in the Caſe of Aulnage before mentioned, the Law-makers 
W would probably have anſwered the Queſtion, whether the Duty of Aulnage ſhould be 
paid for Bays, (becauſe tis not mentioned in the Statute which ſettled that Duty) that a 
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proportionable Duty ſhould be paid for ſuch new Draperies, with Reſpect to the Kind 
and Quality of them. See Plow. Com. 465. Eiſton verſus Studd. 

3. Where two Statutes ſeem to be contradictory, and there is no Clauſe of non obſtamte 
in the Laſt; ſuch Conſtruction ſhall be made of them, that both may take Effect. 18 
Elia. Dyer 341. Weſton's Caſe. | : | 

E 4 In Conſtruction of Acts of Parliament, che Court is to ſuppreſs the Miſchief, and 


all Evaſions to continue it, and to advance the Remedy for the publick good; therefore 
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„b where a Statute alters the Service or Tenure, or any other Thing to the Prejudice of the 
val, WW Lord of the Manor, or his Tenants; in ſuch Caſe, general Words ſhall not extend to 
tion WE Copyholds, but they muſt be particularly named. 3 Rep. 7. Heydon's Caſe. 

igt F. Acts of Parliament which give Power to impriſon, ought to be ſtrictly conſtrued, in 
s in order to preſerve the Liberties of the People; and therefore the Statute 14 H. 8. cap. 5. 


which gave Power to the Cenſor and Preſident of the College of Phyſicians to impriſon, 
vas ſo ſtrictly underſtood, that the Gaoler was not bound to receive a Priſoner upon 
their Commitment; though it ſeemed to be incident to their Power; and therefore it was 
E adjudged, that the Gaoler could not receive one committed by them, without an expreſs 
| Proviſion by ſome Act of Parliament for that Purpoſe, which was the Occaſion of the 
making the Statute. 1 Mar. cap. 9. 8 Rep. 120. in Dr. Bonham's Caſe. 
6. Where there are excluſive Words in a Statute concerning Courts, yet the Court of 
King's Bench is not excluded, becauſe *tis coram Rege. 11 Rep. 56. in Dr. Foſter's Caſe. 
J. In Magdalen College's Caſe, it was reſolved that general Statutes, which provide Re- 
medies for the Maintenance of Religion, Advancement of Learning, or Relief of the 
@ Poor, ſhall be expounded according to the Words; and the King ſhall not be exempted 
by any Conſtruction of Law, neither ſhall he be exempted out of a general Act of Par- 
$11ament to ſuppreſs any Wrong; and therefore where the Statute 13 Eliz. was made to 
prevent Dilapidations, and the Diminution of Spiritual Livings, it ſhall bind the King, 
(becauſe he cannot be ſuppoſed to do any Wrong; ſo likewiſe the King ſhall be included 
in general Statutes, which tend to eſtabliſh the Will of the Founder or Donor, though he 
is not named in ſuch Statutes. 11 Rep. 60. Magdalen College's Caſe. 
| 5. An Eftate in Lands was granted to a Woman by an Act of Parliament during her 
Widowhood, with a Power for her Husband to make Leaſes for twenty-one Tears, reſer- 
eng the antient Rent, and that the Leaſes ſo made ſhould be good againſt the Wife; the 
Husband made a Leaſe for twenty-one Years, to begin at Michaelmas then next ſellowmgy 
VIth all other due Circumſtances ; but adjudged the Leaſe was void, for though his Por- 
utes WM” by the Statute was general to make Leaſes for twenty-one Years, without any Re- 
PTiction that they ſhould be made 2½ Poſſeſſion, yet becauſe it was a Charge upon the 
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. a Thing which was no Gffence befofe, and appoints in what Manner that Penalty ſhalj 


1 Brown, 
108. 8. C. 


Joronſgips; and they find that the Pariſh of Keritworth in Com. Warwick, (which is, not 


Informer; and now an Information was brought againſt the Defendants, wherein the In- 


nage payable for Bays ; tis true, they are not mentioned in the Statute, but only Clithe 


— 


— 


— — _— * 


Eſtate of a third Perſon, (viz. the Wife) it ſhall be taken ſtrictly, and that ſuch Leafs 
ſhould be made to commence in Poſſeſſion, and not in Reverſion as this was. 1 Legy 33. 


Lepur verſus Wroth. 
9. A Juſtice of Peace was indicted for taking upon him that Office, not having fort 


Pounds per Ann. now ſince the Statute, by which this Penalty was inflicted, was for doin 


be recovered, as in this Caſe, by Bill, plaint, or Information, the Offender ſhall not be 
proſecuted by an Indictment. 2 Cro. 643. Caftle's Caſe. 5 

10. In Treſpaſs, upon not Guilty pleaded, the Jury found that the Defendant was Vi. 
car of B. and that on ſuch a Day he made a Leaſe of his Vicarage to E. JV. for three 
Years, rendring Rent, and that he was abſent, at ſeveral Times in one Year, above 
eighty Days; but they did not find the Statute 13 Elix. which makes Leaſes void by ſuch 
Abſence; yet it was adjudged for the Defendant, becauſe though the Statute extends only 
to thoſe who have Cure of Souls, yet by Reaſon of Multiplicity of Parſonages and Vicz. 
rages, the Judges ought to take Notice of it as a general Law. Lelv. 106. Jennings ver. 
ſus Hathævaite. . | 

11. All explanatory Acts muſt be conſtrued according to the Words, and not by any 
Manner of Equity or Intendment, becauſe *ris incongruous for an Explanation to be ex. 
plained. Cro. Car. 23. 3 Rep. in the Cafe of Fines. | | 

12. The Statute 8 H. 6. of forcible Entry, mentions only that Faffices of Peace ſhal 

ive Reſtitution; yet if an Indictment of forcible Entry is removed into B. R. the 
Judges of the King's Bench may award Reſtitution, becauſe they have the Supreme Au- 
thority in ſuch Caſe. 9 Rep. 118. In the Lord Sancher's Caſe. Ee 
13. By the Statute 27 Ed. 3. cap. 4. tis enacted, that a Seal of Lead ſhall be put to 

all Cloaths therein named, in which the true and juſt Length thereof ſhall be-contained, 
and this is to be done by the Aulnager of the County where they are made, and the Col. 
lector of the Subſidy (viz. of the Duty impoſed on ſuch Cloath) ſhall ſet His Seal there. 
unto, under the Penalty of forfeiting the Cloth, one half to the King, the other to the; 
former ſets forth, that on ſuch a Day and Place, he did ſeiſe as forfeited a Cloth called a 
double Bays, and another called a ſingle Bays, &c. being Goods made for Sale, and 
which were put to Sale, not being ſealed by the Aulnager, Ec. contra formam Statuti, &. 
The Defendants claimed Property ſeverally to the ſaid Bays, and ſeverally demurred to 
the Information; the Queſtion was, whether the Subſidy of Aulnage was due for Bc 
by Virtute of the Statute, not being any of the Cloths mentioned in the Statute, and dif. 
fering from them both in Weight, Length and Breadth ; and adjudged, that it would be 
hard to bring them within that Statute, for the Reaſon before mentioned ; but there be- 
ing a concurrent Statute, made Auno 17 R. 2. cap. 2. by which Power is given to put to 
Sale all Kerſeys, (newly invented, and all other Cloths of any Length or Breadth, paying 
the Subſidy of Aulnage after the Rate aforeſaid, this Statute makes the Duty of Aul- 


and Kerſeys ; but the Generality of the Words, (viz.) all other Clothes, compriſe all Man- 
ner of Clothes whatſoever, and if ſo, then Bays are included. Hardres 205. Vere verſu 
Sampſon. | 

14. Three Things are to be conſidered in the Expoſition of Statutes, (viz.) what the 
Common Law was before the Statute was made, what the Miſchief was which the Statute 
intended to redreſs, and what Remedy the Statute provided for that Purpoſe. Hardres 342 
In Stevens and Duckworth's Caſe. 

15. In a ſpecial Verdict in Treſpaſs the Cafe was, By the Statute 14. Car. 2. cap. 12. 
*tis recited that the Pariſhes in Lancaſhire, Yorkſhire, Derbyſhire, &c. and other Countits, 
are fo large, that Diſtributions to the Poor cannot be made by Pariſhes ſo conveniently, as ij 
the Statute 43 Eliz. is appointed; therefore *tis enacted, that Diſtribution ſhall be made i) 


of the Counties named in the Act) is a very large Pariſh, having two Townſhips, but do 
not find it ſo large that a parochial Diſtribution cannot be well made; adjudged, that thele he. 
general Words, and other Counties extend to no other than what are named in the Sta- 
tute. 2 Lev. 142. Skillington verſus Norton. 5 

16. In Treſpaſs for taking his Goods, there was a ſpecial Verdict, which found the 
Statute of Chimney-Money, which enacts, that every Fire-Hearth ſhall pay two Shil. 
ings per Ann. Proviſo that the Act ſhall not extend to a Blowing-Houſe, and that the Plan. 
tiff had a Smith's Forge, which cannot be. uſed without blowing; adjudged, that a Blov- 
ing-Houſe is, where Iron, Lead, or Tin is caſt or melted, and doth not extend to“ 
Smith's Forge. 2 Lev. 181, Bull verſus Knight. 
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99 


Statutes. 


(B) 
Ok affirmative Statutes, 


1. 1 Ands in London deviſable by Cuſtom came to H. 8. by the Diſſolution of Abbeys, Oc. 
. and he granted them to G. D. to hold of him in Capite, the Grantee deviſed the 

whole Lands; adjudged, that the Deviſe was good againſt the Heir for the Whole, be- 

cauſe the Lands were deviſable before the Statute of Wills by Cuſtom; and that Statute is 

in the Affirmative, and doth not take away any Cuſtom. 9 Rep. 133. In Matthew Mimm's 
aſe. | 

5 2. Statutes made in the Affirmative, do not regularly take away any precedent Statutes 


in the Affirmative. 11 Rep. 56. W. Jones 


| | S. Co 
z. Where a Statute gives a certain Penalty to the Party grieved, and an Action of i” 

Debt to recover it; there if the Defendant doth not pay it on Demand, but forceth the 

Plaintiff to bring an Action, in ſuch Caſe, he ſhall recover Cos; but where the Duty gi- 

ven by a Statute is incertain, there the Value ſhall be given, but not the Cots. Cro. Car. 

559. North verſus Wingate. See Poſtea Statutes (D) 15, 25. 


(C) 
Ok negative Statutes, 


HERE there is a ſeeming Variance between two Statutes, and no Clauſe of 
non obſtante in the later, ſuch Conſtruction ſhall be made that both may ſtand. 
Dyer 347. Weſton's Caſe. | 
2. An Attaint was brought in the Common Pleas upon a falſe Verdi& given i Curia 
Civitat Norwich, and Conuſance of Pleas was demanded by Reaſon of a Charter of 


Ed. 4. granted to that City de omnibus placitis & attinctis, which Charter was confirmed 


I, 


i by Ed. ö. but the Conuſance was denied by the Court, becauſe by the Statute 33 H. 8. 


tis enacted, that all A#aints ſhall be taken in the King's Bench or Common Pleas, and 


= 


Cant 
Of Offences created by Statutes, and Actions on Statutes, 


. W HERE an Offence is created by a Statute, which was none at Common Law, 


and the Penalty is to be recovered in any of the King's Courts of Record; it can- 


not be determined by any ſpecial Commiſſion, but it muſt be in one of the Courts of 
| Record at Veſtminſter; but if no Court is appointed for aj hn it, then the King by 


his Prerogative may appoint it to be heard in what Court he pleaſeth. Dyer 236. Mich. 
Elia. | 


2. Tis enacted, That none ſhall diſtrain the Beaſts of the Plough, ſo Jong as other rea- 
ſmable Diſtreſs may be had; and in an Action brought on this Statute, the Plaintiff de- 


| Clared of taking a Diſtreſs contra formam Statuti; it was objected, that the Declaration 


was not good, becauſe the Plaintiff had not ſpecially alledged, that there was other rea ſona- 
ble Diftreſs to be had; but adjudged, that having concluded his Declaration, that the Di- 
ſtreſs was taken * contra formam Statuti, that implies ſome other reaſonable Diſtreſs was 


| tO be had; and if there was not, then after the Defendant had ſhewed for what Cauſe * Poſtea 


| he diſtrained, he ought likewiſe to ſhew that no other reaſonable Diſtreſs was to be had. be. 
| 14 Eliz. Dyer 312. | | 


Rook's 
Caſe. 
3. Tis enacted by the Statute 1 & 2 Ph. & Mar. that no Diſtreſs ſhall be driven out 


| of the Hundred where it was taken, unleſs it be to a Pound-overt in the ſame County, not 


exceeding three Miles Diſtance from the Place where the Diſtreſs was taken ; and in an 
Action brought on this Statute, the Plaintiff declared of a Diſtreſs taken in ſuch a Hun- 
ired and County, and that the Defendant drove it ſ Miles out of the County; which may 
be very true, and yet not three Miles diſtant from the Hundred where it was taken, be- 


Cauſe a Hundred may be in two Counties; and the Statute provides, that the Diſtreſs 


5) 


all not be driven above three Miles from the Hundred where it was taken; ſo that it 


may be driven fix Miles out of the County, and yet not above three Miles from the Hun- 


dred. Mich. 24 Eliz. Godb. 11. 
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Statutes. 


4. Where a Statute is made to continue for a certain Time, and afterwards by another 
Act that Statute is made perpetual; in ſuch Caſe the Offence created by the Statute may 
be ſuppoſed contra formam of that Statute, though it was committed after the Diſcon. 
tinuance, and before it was made perpetual. Cro. Eliz. 750. Dingley verſus Moor. 

5. An Action was brought againſt the Husband and Wife, for that Proceſs was ſeryeq 
on her, and ſhe did not appear ; it was objected in Arreſt of Judgment for the Plaintif 
that a Feme Covert was not within the Statute, and that the Plaintiff had not ſhewed how 
he was damnified, and that the Tender of the Charges ought to have been to the Hug. 
band; but reſolved, that though the Plaintiff is not damnified, yet the 10 . is forfeiteg 
by the Wife not appearing; and ſince ſhe ought to appear, the Tender of the Charges 
muſt be made to her, and that ſhe is within the Statute, for ſhe may be the only Wit. 
neſs. 1 Leon. 112. Havithlone verſus Harris. | 

6. Upon an Information in the Exchequer for the Queen and himſelf, it was ruled, 
that where a Statute inflicts a Penalty, and ſhews how much, and doth not ſay to whom, 
there the Queen fhall have the whole Sum, for which any one who will may inform for 
the' Queen and in any Court ; but where the Statute proceeds and ſhews in what Court; 
the Information ſhall be brought, it muſt be brought in one of thoſe Courts, and not in 
any other; and in ſuch Caſe an Information qui tam, &c. muſt be brought, where is 
appointed by the Statute to be brought. 2 Aud. 127. Agard verſus Standiſh. 

7. Debt on the Statute 2 Ed. 6. for not ſetting out Tithes; the Plaintiff in his Decla. 


F 
Z 
ration recites the Statute to be made 2 die Nowemb. Anno 2 & 3 Ed. 6. when in Truth, F 
that Day could not be in two Tears of the Reign of that King; and this being moved in MF i 
Arreſt of Judgment after a Verdict for the Plaintiff, the Judgment was ſet aſide; then 
it was objected againſt the Plea of the Defendant, that this being an Action of the Det: MF 1 
on the Statute, he had pleaded 7207 guilty, when he ſhould plead i debet ; but that wy ME 
held good. Moor 302. Langley verſus Haines. Dy F 
8. Where the Plaintiff reciteth a Statute which he need not do, if 'tis a general Lay, : 
(for in ſuch Caſe the Judges are bound to take Notice of it), yet if he miſrecite it as t: f 
Time when it was made, or otherwiſe, the Action ſhall abate ; becauſe when he hath 2 
grounded his Action upon a Statute which he recites, and it appears to the Court that i 
there was no ſuch Statute at that Time, he having miſrecited the Date, his Declaration | 7? 
muſt be ill upon his own Shewing. Mich. 7 Fac. 2 Brown. 273. = 
9. Debt upon the Statute 2 Ed. 6. cap. 13. for not ſetting out Tithes ; the Words of Wi / 
the Statute are, Every of the King's Subjects; and the Plaintiff in reciting it, declared, A 
that Quilibet Subjectus Dicti Domini Regis; adjudged this was a Miſrecital. 2 Bulf. 119. MW \' 
Tipping verſus Swan. | © a 
10. Debt upon the Statute 8 Eliz. for Coſts recovered in Ejectment, ſetting forth tie ti. 
Statute to be made ad parliamentum tentum Anno 8 Eliz. whereas the Parliament began m 
Anno 5 Eliz. and by Prorogation was held Auno 8. ſo it ought to have been ad /e/ioen M 
parliamenti (and not ad parliamentum) tent“ Anno 8 Hl. and for this Cauſe it was adjudged Tin 
ill upon a Demurrer to the Declaration. Hil. 3 Fac. 2 Cro. 111. Ford verſus Hunter. I 
11. Error of a Judgment in an Action of Debt upon the Statute 1 U 2 Ph. & Ma. WR © 
for impounding a Diſtreſs in ſeveral Pounds; by which 'tis enacted, That zo Cattle rake! Wi ſhe 
by Diſtreſs at one Time ſhall be impounded in ſeveral Places, upon Pain that every Perſon offend: i dio 
ing herein, ſhall forfeit to the Party grieved 5 l. and treble Damages: This Action was brougit Pe 
againſt three Defendants, and the Plaintiff had a Verdict and 4o s. Damages againſt cat Y. 
of them, and likewiſe 5 J. Forfeiture againſt each, which was now aſſigned for Error; Ri 
becauſe the Words in the Statute, every Perſon offending do not relate to the Severalty d : 
n 


Perſons, but to the ſeveral Offences; and therefore, becauſe theſe three Defendants were 
guilty of one joint Offence, there ſhall be but one Forfeiture of 5 /. Moor 453. Partridg 
verſus Nailour. . 

12. Debt on the Statute 14 H. 8. by the College of Phyſicians againſt Dr. George Bu- 
ler; the Writ was, Quod reddat Domino Regi & Præſidenti Collegii, &c. qui tam pro Doi 
Rege quam pro ſeipſo ſequitur, 60 1. quas ei debet, &c. and the Declaration was in the Name 
of the King, Preſident, and the Informer, qui tam, &c. in which the Charter was { 
forth, confirmed by Act of Parliament, Ec. and concluded, unde actio accrevit predii 
Domino Regi & Preſidenti, qui tam, &c. The Defendant pleaded the Statute 34 H. 8. U 
which any Subject who had Knowledge or Experience in the Nature of Herbs and Root 
Sc. had Liberty to apply any Herb, Ointment, Bath, Pulteſs or Plaiſter to any outward 
Wound, Ulcer, Apoſthumation, Tumor, ſive aliquo alio morbo, or- any Potion for the 
Stone, Strangury, or Fever, &c. and that he was a Subject, and had Experience in the Ne 
ture of Herbs, Sc. and did apply them, Sc. and Potions to Ulcers, Diſeaſes, Maladits, 
Stranguries and Agnes, & talibus aliis morbis illis confimilibus, prout ei bene licuit, &c. and 
to the reſt he pleads not Guilty: The Plaintiff replied, and pleaded the Statute 1 Mari 
by which their Charter and the Act 14 H. 8. was confirmed in toto; and thereupon the 
Defendant demurred, for that the Replication was a Departure from the Declaration, 
but the Plaintiff had Judgment in C. B. and upon a Writ of Error in B. R. it * 4 

2 jectec 


- 
"TW 


* 


2 


* 


* 


Statutes. 


ed, that here was a Departure, that there was a Variance between the Writ and the 
Declaration ; for one was in the Name of the King and the College, and the other was in 
the Name of the King, College and Informer: Sed per Curiam, the Judgment was affirm- 
ed, for that the Writ and Declaration were good ; and though there are Precedents, that 
upon penal Laws, the Writs have been ad reſpondend to the Informer qui tam, &c. yet the 
better way was ad reſpondend Domino Regi, and to the Inſormer; becauſe the Debt is given 
to them by Moieties, and therefore tis not ſo proper to demand all for the Informer; but 
when the Proceedings are by Way of Information, there it muſt be tam pro Domino Rege 
quam pro eipſo, &C. N. Jones 261. College of Phyſicians verſus Butler. 
13. Imformation for importing twenty Pottacoes of Tobacco, in a Veſſel not belonging to 
any of the People of this Nation, contra formam Statuti ; after a Verdict for the Informer 
the Judgment was arreſted, becauſe by the Statute the Goods muſt belong to People of 
this Nation: Now tis not averred, that the Tobacco thus imported di belong to People 
| of this Nation, for that makes the Forfeiture ; becauſe if imported in a foreign Veſſel, 
and by Foreigners, tis no Forfeiture ; and the Concluſion * contra formam Statuti will not * Antea 
help in this Caſe, becauſe the Omiſſion is in the moſt material Part of the Statute which 2˙ S. P. 
creates the Offence, which ought to be ſtrictly purſued. Hardres 20. Rook's Caſe. 
14. The Statute 1 Fac. cap. 4. directs, that where a Recuſant conforms, it muſt be re- 


5 * - 
- 
ay. 4+ xc on of 0 R 8 — 


giſtred and certified by the Biſhop, &c. two Parts of the Defendant's Lands were ſegueſtred; 
| he afterwards pleaded, that he was no Recuſant, hut conformable to the eſtabliſhed Re- 
| ligion, Ec. and that on ſuch a Day he took the Oath of Abjuration, Ec. and that he 


0 hath frequented publick Prayers and Preaching, as by Afidavits it appeareth ; all which he "Wi 
n ss ready to aver, and ſo prayed to be diſcharged of the Sequeſtration, and reſtored to 1 
n the Poſſeſſion, Sc. The Queſtion was, whether Conformity by a Recuſant Convict be Wi 
1 ME non a Diſcharge, fince the Statute requires the Proof of ſuch Conformity muſt be by Wl 
1; a Certificate of the Biſhop, and Biſhops were now taken away: It was argued, that it is "ff 
now as if no Proof of Conformity had been directed by the Statute, and if ſo, then * 
«, the Conformity muſt be tried by the Common Law; for where-ever a Statute gives or Trl 
o provides a Thing, the Common Law ſupplies all Manner of Requiſites : As the Statute ful 
2 Ed. 6. gives treble Damages for not ſetting out Tithes, but does not mention how, or 1 
hn in what Court to be recovered ; but this is {upplied by the Law by an Action, and by a "Wi 
im Trial by a Jury. Hardres 62. Protector verſes Aſhfeild. Wl: 
15. Information upon the Statute 35 H. 8. cap. 17. for grubbing up Wood in Bucking= Hard. 1 
of banmſbire contra formam Statuti, &c. after a Verdict for the Informer, it was objected in oe on Ht 
as, WT Arreſt of Judgment, that the Information was ill, becauſe *tis not mentioned that the 9 
9. Wood was growing at the Time of the Act made: As upon the Statute 5 El. for exerciſing bi 
a Trade, not being Apprentice to it for ſeven Years, it muſt be alledged in the Informa- | 
the tion, &c. that it was a Trade at the Time of the Act made; for this Reaſon the Judg- 9 
-pa ment was ſet aſide, and the Concluſion contra formam Statuti will not help; becauſe theſe 4 
nn WE Words are no Part of the Caſe, they are only a Concluſion upon the Premiſſes, which 4 
mm in this Caſe are inſufficiently ſet forth. Hardres 105. Morby verſus Thin. 1 
N 16. Adjudged, that where an Offence is created by a Statute, which was not ſo at 10 
Ma, Common Law, and gives an Action to the Proſecutor, in ſuch Caſe the Plaintiff muſt 1 
an ſbew in his Declaration, that the Defendant is within all the Qualifications and Deſcrip- fil 
: dions of the Statute ; otherwiſe the Action will nor lie; for he muſt make it plainly ap- 110 
uet bear, that the Defendant is the Perſon who hath broke the Law; but where the Penal- i 
each is given to the King, tis ſufficient to ſay, contra formam Statuti. Sid. 303. Wade verſus 1 
or; Rippo a : | 85 | | 1 1 
ry of 17. Information in B. R. for erecting a Cottage contrary to the Statute 31 El. cap. J. 
were and upon not Guilty pleaded there was a Verdict for the King; for though it was built 
ig by the Pariſh, yet it was not allowed by the Juſtices of Peace as the Statnte directs; it 
| as moved to quaſh it, becauſe ſuch an Information will not lie in B. R. for the Statute 
Bu- directs, that the Offences therein mentioned ſhall be puniſhed by the Seſſions, Aſſiſes, 
onin Leet, and no others; but adjudged, that where a penal Statute hath thoſe negative 
Name WW Words, or that the Offence ſhall be inquired of in ſuch Courts, (naming then) and not elſe- 
is ſe i ere; yet the Attorney General is not excluded, but may ſue in what Court he will; 
edi and for that Reaſon he is expreſly named in the Statute 21 Fac. of Limitations of Actions 


8. br 50 penal Statutes; otherwiſe he had not been bound. Sid. 359. The King verſus 
a 0005 9 Cy. | | 

ward BF 18. Adjudged, that where a Statute creates an Offence, and appoints a Penalty to be Sid. 20%, 
r the "covered by Bill, Plaint or Information; yet an Indictment will lie, for the King may 439. 
1eN+ puniſh the Offender; but an Information will not lie where a Statute doth only prohibit a! Mod. 


Jadics i ching. 1 Vent. 63. Crofton's Caſe. 8 
c. and ee Cro. 634. 
Marich Caſtle's Caſe. Cro. Car. 544. S8. P. 
on the | | 
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19 In Treſpaſs for breaking his Houſe and taking away Nails, the Defendant juſtißcd 

under the Act 14 Car. 2. cap. 10. for Chimney-Money, and this was for a Smith”, 
Forge; and upon Demurrer it was held to be within the Act; tis ſince repealed. 1 5% 
191. Goffe verſus Loyd. ; PE 194 $9.0 no368 . 

20. In Treſpaſs upon not Guilty pleaded, the Queſtion upon a ſpecial Verdict was, 
whether a new built Houſe: which had never been inhabited ſhould pay the Duty fo 
Chimneys ; and adjudged, that it ſhould, for the Words are, every Houſe (other tha; 
ſuch as hereafter are excepted) ſhall pay, and a new Built is not excepted. 1 Vent. 311. 


Company of Ironmongers verſus Nailer. "OK oF | 
21. Action on the Statute V. 2. cap. 46. for throwing down Fences in the Night- tin 


reciting, that a Writ iſſued out of Chancery, directed to the Sheriff, to enquire by the 
Oaths of lawful Men, what Perſons had pulled down the Fences of the Plaintiff Maj, 
at Mildenhall, &c. in the Night-time; the Return of this Inquiſition was, that the Jury 
found that certain wicked Perſons to them unknown, did with Force, Ec. in the Night. 
time, throw down ſix Hundred Perches of Hedge, &c. thereupon a Diſtringas iſſued Out 
of the Crown-Office, commanding the Sheriff to diſtrain the adjoining Villages, 90 
{et up the Fences, c. and to enquire what Damages the Plaintiff had ſuſtained ; then the 
Sheriff returned Iflues upon the Ib e of the adjoining Vills, (viz.) de exitibus of 
the Inhabitants of Lakenheath 10 J. and ſo of the reſt; and as to the Damages, he re. 
turned that the Plaintiff was damnified 45 J. 9 5. 2 d. upon which the Inhabitants, &. 
appear and pray Oyer of the Writ of Enquiry, and of the Return of the Diſtringas 
and then proteftando, that they are not compellable by thoſe Writs to make up the Fence, 
nor to ſatisfy the Damages, c. then they plead quoad proftrationem, &c. that Mzldenhyj 
was an antient Manor, and that the ſaid Fences were in a Field called Wellſprings, Parc 
of the ſaid Manor of which 5ir H. NM was ſeiſed in Fee; and that Time out of Mind 

there have been Freehold Tenements in Mildenhall, held of the ſaid Manor by Rents and 
Services; and that there were alſo ſeveral antient Copyhold Tenements, Ec. and fo they 
lay a Preſcription in the Tenants, both of Freehold and Copyhold, to have ſolam Es ſeq. 
ralem paſturam in Wellſprings ; and that the Fences were erected there, ſo that they coult 
not enjoy their Paſture ; and that the Plaintiff ſuſtained 5 J. Damages which they ten. 
dered, and traverſed that he was damnified any more; the Plaintiff replied, and confel. 
ſed the Seiſin of Sir H. N. and that Wellſprings is Parcel of the Manor of N. but tha 
Sir H. N. did encloſe twenty Acres of Wellſprings, and made a Feoffment thereof to the 
Plaintiff, and he traverſed the Preſcription to have ſolam & ſeparalem paſturam, &c. the 
| Defendants rejoin and take Iſſue upon the 'Traverſe, and it was found againſt them, and 
Damages to 49 J. 95. 2 d. and the Plaintiff took out Execution for the Damages founi 
by the Inquiſition, aullo habito reſpectu to the Damages aſſeſſed by the Jury, who tried 
the Iſſue ; it was objected, that this ought not to be done, becauſe if the Damage 
found by the Inquiſition had been exceſſive, the Defendants had no Remedy; but it wa 
anſwered, they had a proper Remedy; for when they plead to Iſſue, they might 
take the Exceſs of Damages by Proteſtation, and then alledge that the Plaintiff was dan- 
nified ſo much, &c. Lutw. Abr. 51. Malabar verſus Inhabitants of Lakenheath. See 1 Lei. 
108. Sid. 212. See Cro. Car. 440. The King verſus Inhabitants of Epworth. 1 Roll. Rt) 
365. S. C. Hob. 138. S. C. 5 | 
2232. By the Statute 25 Car. 2. tis enacted, That all Perſons in Office, and reſiding i 
London, or within thirty Miles thereof, the firſt Day of Eaſter-Term 1673, or during that Lern, 
ſhall before the End of Trinity-Term next following, take the Oaths in the Courts at Welt 
minſter ; but if not, then they muſt take them before the firſt Day of Auguſt following 
zn the Seſſions of the County where they reſided on the 20th Day of May before: An Informa. 
tion was brought on this Statute, ſetting forth that the Defendant 9 Aug. 34. Car. 2. &. 
and for ſix Months then laſt paſt had been chief Bailiff of the Honour of Pickering, and 
executed all Writs within that Liberty ; but had not received the Sacrament, nor ſubſcribe 
the Declaration according to the Act 25 Car. 2. and ſo prayed debitum legis proceſſum againk 
the Defendant, and that habere valeat 500 J. the Defendant pleaded in Bar, that after thc 
ſaid Act, and before the firf Day of Avguſt therein mentioned, he had taken the Oath 
of Allegiance and Supremacy at a Quarter-Seffions in Torkſhire, and had ſubſcribed the 
Declaration; but did not ſay prout patet per recordum, or that he did not reſide in L919! 
nor within thirty Miles thereof; the Plaintiff replied, that he did not take the Oaths be. 
fore the firſt Day of Auguſt; and upon Demurrer to this Replication, the Defendant 
had Judgment; for the Informer ſhould have alledged that the Defendant took an Office Bp 
upon him on ſuch a Day, and that he had not taken the Oaths at the Time and Place re, BB ing. 
quired by the Statute ; and then he ſhould expreſly aver, that the Defendant had executed Salt 
that Office after he had neglected to take the Oaths; otherwiſe he doth not forfeit the in 
Soo . 1 Lntw, 159. Story verſus Pleaſaunce. 
Ma 1 
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23. By the Statute 8 Eliz. tis enacted, that where any Latitat is ſued ont of B. R. or 


mages: And if any Perſon ſhall maliciouſiy cauſe or procure another to be arreſted, to anſwer 
In any of the ſaid Courts at the Suit of any Perſon againſt bis Conſent ; that then the Offen- 


Read verſus Fones. 2 Cro. 188. S. P. 


24. Indebitatus aſſumpſit and infimul computaſſet for one Hundred Pounds won at Dice, 
which the Defendant promiſed to pay; as to the ſecond Promiſe, the - Defendant pleaded 


13 afſimipfit, and as to the firſt Promiſe he pleaded in Bar, the Statute Car. 2. of Gaming ; 


and upon Demurrer to this Plea, the Queſtion was, whether an Action of Debt would lie 
for Money won at Play: and adjudged that it would not, but that the Plaintiff in ſuch 
Cafe ought to declare ſpecially ; this Statute hath been pleaded to an Action of Debt on 
a Bond, and the Defendant ſet forth in his Plea, that he loſt ninety Pounds to the Plain- 


tiff at Dice, and at the ſame Time he loft thirty Pounds to A. and ſixty Pounds to B. and 
upon Demurrer to that Plea, the 


at ueſtion was, whether the Statute ſhould extend tb 
one Hundred Pounds loſt at the ſame Tinie to ſeveral People, or whether it muſt be loſt 


to one Perſon and no more; and adjudged, that the Statute being made to ſuppreſs ex- 


ceſſive Gaming, ſhall be extended as far as poſſible. 1 Lntw. Rep. 180. Hhitgrave verſus 
Cbancey. 3 Keble 671. See Action on the Caſe. (D) 15. 5 
23. Treſpaſs for taking away two Hundred pair of Shoes brought to Stamford Fair,; 
the Defendants as to thirty-ſix pair plead not Guilty, and as to the Reſt they plead the 
= Statute 1 Fac. 1. cap. 22. that the Mayor of Stamford appointed them to be Searchers and 
CKalers of tanned Leather, E9c. and that upon View of the Shoes, they found them made 
of Leather not well tanned ; whereupon they ſeiſed them, and gave Notice thereof to 
the Mayor, who appointed fix Triers, they upon Oath tried the {aid Shoes, and found 
them made of Leather ill tanned and not well worked; and this was adjudged a god 
| Plea. 1 Lutw. 181. Blackwell verſus Asdill on eo oe 
| 26. Debt, gui tam, &c. upon the Statute 31 Fliz. cap. 12. for ſelling two Horſes in 3 Lev... 
| Smithfield without paying Toll ; upon il debet pleaded, the Plaintiff had a Verdict for ten 47:. S. C. 
| Pounds, (v7z.) five Pounds for each Horſe, and Damages and Coſs; it was moved in 
| Arreſt of Judgment, that the Plaintiff ought not to have Coſts, becauſe the Forfeiture is 
given by the Statute to any common Informer, and not to the Party grieved; and therefore 
| he who brings the Action, ſhall recover the Forfeiture and no more; *tis true, where the 
Penalty is given to the Party grieved, to be recovered by Action, Gc. there *tis a Debt 
reſted in him immediately upon committing the Offence, and if *tis not paid on De- 
mand, the Plaintiff ſhall recover Coſts, becauſe the Debt being due, he ought to have 
| Damages for detaining it, and where Damages are, there muſt be Coſts ; but in the prin- 
| Cipal Caſe the Plaintiff could not have Coſts. 1 Lytw. 197. Sedgwick verſus Richardſon. 
See Antea Statutes. (B) 3. See 1 Brow. 66. Hutt. 22. S. C. 5 3 
2. By the Statute 5 0 6 Will. & Mar. cap. 1. there is an Allowance of fifteen ShilE 
uings per Hundred to the Exporter of Codfiſh, during the Continuance of the Duty on 
Salt, which was only from the 257% of March 1694, to the 11th of May 1697 ; afterwards 
in the Year 1698, there was another Act made, which gave an Allowance of thirty-five 
| Shillings per Hundred more to the Exporter, and the Plaintiff brought an Action of Debt 
upon theſe Statutes for 4257. being after the Rare of fifty Shillings per Hundred for 
oe Weight of Codfiſh, entered to be exported 8 Feb. 1700; upon vil debet pleaded, 
| al this Matter was found ſpecially ; and the Queſtion was, whether this Action was not 
8 brought 
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brought for the fifty Shillings per Hundred after the Duty on Salt was diſcontinued, for 
that was to continue only till May 1697, and this Action was brought for Codfiſh expor. 
ted in Feb. 1700; tis very true, the Duty was to continue no longer than May 1690, but 
between the Year 1694, and the Year 1697, (viz.) 7 & 8 Will. Anno 1696, the Duty 
on Salt was made perpetual ; now though that Act was two Years after the firſt Act ; 6 
6 Mill. & Mar. yet ſince the Parliament began 22 Novemb. 1695, which was during the 
Continuance of the Duty, and the ſaid firſt Act 5 & 6 V. & M. is recited therein; ti 
the ſame Thing now, as if the Duty had been made perpetual by that firſt Act. 1 114 


215. Ridley verſus Bell. | 
28. Debt, Ec. in the Debet and detinet for 100% l. 105. being the Value of one Hun. 


406, 410. dred Guineas, upon a Wager in Writing ariſing upon playing at Back Gammon ; the De. 


5 Mod. 4. 
S. C 


1 Salk. 


fendant pleaded the Statute of Gaming, and upon a Demurrer to this Plea, it was held 
that this Caſe was not within the Statute, for it did not concern any playing; it was Wa 
which was collateral to the Game, and did not depend upon the Event, or Succeſs of the 


344, 484, Game, but was a Thing which happened by Chance; tis true, the Statute probibitz 


487. S. C. 


ſome Wagers, but theſe are ſuch as are betted by others on the Sides of the Gameſterz 
1 Lutw. 484. St. Leger verſus Pope. Variance. (B) 7. S. C. AE 

29. In Replevin, Ec. the Defendants juſtify the Taking as Overſeers of the Poor, by 
Virtue of a Warrant of two Juſtices of the Peace directed to them, to Demand 3 5. 44 


debito modo i mpoſitꝰ on the Plaintiff for the Relief of the Poor of V. by Authority, and 


ſecundum tenorem cujuſdam Actus Parliamenti, &c. and upon demurrer, it was objectel 


againſt this Avowry that it was too general, to ſay that the Money was debito modo in 

on the Plaintiff; and that the Defendants ought preciſely to ſhew that the Plaintif 
dwelt in the Pariſh of V. or that he uſed Land there; and the rather, becauſe they had 
waved the Benefit of pleadidg the general Iſſue, and giving the Act 43 Blix. cap. 2. in 


Evidence ; but adjudged that they had not waved the Act, becauſe they concluded their 


Avowry, and juſtified the Taking ſecundum tenorem cujuſdam AtFus, &c. 2 Lutw. 11%. 


Ginns verſus Dams. 25 ESE 
30. Debt upon the Statute 14 H. 8. cap. 5. which prohibits the Practiſe of Phyſick i 


London, or ſeven Miles thereof, under the Penalty of five Pounds per Month, except ap. 


proved by the College of Phyſicians ; the Defendant pleaded a frivolous Plea, and upon x 


Demurrer, the Declaration was adjudged ill, becauſe it ſets forth that the Defendant 


practiſed in Weſtminſter, and did not alledge that it was within ſeven Miles of London. 


Aſod. 47. College of Phyſicians verſus Buſh. 


4s) 
Ok Jndictments on Statutes. 


1. PHE Defendant was indicted for ſelling Ale in black Pots not marked; and it ws 
not concluded contra formam Statuti, for which Reaſon it was excepted againſt the 
Indictment ; but adjudged good, without concluding it in that Manner, becauſe the 
Common Law appoints juſt Meaſures; therefore this is an Offence at Common Lax, 
_— this Circumſtance of marking is only added by the Statute. . 1 Vent. 13. Burgen 
Cale. | 
2. Information for a Riot, and concluded contra formam Statuti 13 H. 4. after a Verdid 
for the Plaintiff, it was moved in Arreſt of Judgment, that this Information was not good, 
becauſe it concluded contra formam Statuti, &c. when that Statute appoints Juſtices of 
Peace, upon Complaint that there are Riots, to view and record them, and in what 
Manner to be puniſhed ; the Chief Juſtice was of Opinion, that this being an Offence at 
Common Law, and mentioned in this Statute, that the Information was well concluded; 
but the other Judges contra. 1 Vent. 43. The King verſus Monk. | 
3. Indictment againſt the Defendant for ſelling Ale without a Licenſe, in contemptin 
Domini Regis nunc legumq; ſuarum ac contra pacem dicti Domini Regis, coronam & diguitaten 


„ & 6 las; quaſhed, becauſe it concluded as if this had been an Offence at Common Law; 
Ed. 6. c. it was made ſo by * ſeveral Statutes; therefore it ſhould conclude contra forman Statuti 
25. 3 Car. 1 Sand. 249. Falkner's Caſe. 
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- 30 Car. 2. for Relief of poor Priſoners, by which *tis enacted, t 


E taken the Oaths in the Act mentioned, ſhall be diſchar 
that Caſe) from Impriſonment, 
and brought a Certificate thereof, and gave Notice, 

1 Car. 2. &c. and upon a Demurrer, it was adjudged that this Plea was ill, becauſe it 
did not ſet forth for what he was in Priſon ; and it may lie for a Fine to the King, or for 


= ſome other Thing to which the Statute doth not extend. 
E Yoth. 190. Hanghton verſus Shalcroſs. S. P. 
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In what Coſes they are general Laws, and not to be pleaded; and of 
©* miſpleading publick and pꝛivate Statutes, and of pleading them. 


l. JJEBT for Rent, in which the Plaintiff declared that Sir E L. being ſeiſed of a 
Meſſuage, made a Leaſe thereof to H. &c. and that Sir F. L. by Leaſe and Re- 
leaſe, relaxavit & confirmavit the Reverſion to "Truſtees and their Heirs, to the Uſe of 
himſelf in Tail, Ec. and for want of Iflue, to the Plaintiff; that Sir E L. died ſei ſed of 
the Reverſion, and without Iſſue, Oc. it was objected that this Declaration was not good, 
for it ſnould have been, that by Virtue of the ſaid Releaſe, 
in poſſellonem transferend', he was ſeiſed, Ec. but it has been adjudged that this Statute is 
a general Law, and need not be pleaded. Lutw. Ab. 113. Dyer 85. b. S. P. Hob. 3 10. 
5 P. Cro. Eliz. 903. S. P. See 1 And. 249, 250. S. P). | 
2, Where a private Statute is miſpleaded, and thereupon a Demurrer, without ſhewing 
it for Cauſe; it is a Queſtion, whether the Courts at Meſtminſter, either by the printed 


J Book of Statutes, or by the Record it ſelf, or otherwiſe, may take Notice that the Sta- 


tute is miſpleaded. Sid. 356. Holby verſus Brag. 


z. Debt upon Bond dated 1 May, 31 Car. 2. &c. the Defendant pleaded the Statute 


hat all Perſons in Priſon 
29 May 30 Car. 2. for Debt, Damages, Account, J reſpaſs on the Caſe, &c. and who have 


ged (according to a former Act in 
| | and from any Debt contracted before their Diſcharge, 
giving Notice to the Creditors; and that he was in Priſon on the twenty-ninth Day of May, 


c. was diſcharged on the 18 Ooh. 


3 Lev. 151. Sanders verſus 


9 
— 


Subpena. See Statute. (D) 4. 


Suits. 
Of Suit-Service. (B) 


194 EEG 


(A) 
Suits Real. 


HERE are two Sorts of Suits, (viz.) Real Suits, and Suit-Service; the 
one is by Reaſon of Reſciancy in ſuch a Precinct or Diviſion; the other is 


real to the County-Court, Hun- 
, dred-Court, Oc. are not done, by Reaſon of the La F „Hun 


hey dwell within the Juriſdiction of theſe Courts. 


that 43 br . the Heirs or Feoffees do Suit Real at the County-Court, 6c. the Reſt 


rged; but the Lord cannot alter or change the Service from Court 
20 Far Sir Ralph Boſvile's Caſe. : | 1 
| 3. For theſe Suits Real the Tenant ſhall be amerced, and the Diſtreſs taken for the 
lame muſt be 


of his own Goods, and not of the Goods of another M 
Rep. 102. in Talbot's Caſe. © er Man upon the Land, 


* 
m 
* 5 
* 
2 
85 
7. 


(B) Suit⸗ 


necnon vigore Statuti de ufibus 


nds or Freeholds, but 


— 
— ON — 
— — — — — 
* x, PX . l = _— = 
end Y * — S _— = 
5 — > EATER EW LO 


% 
— — IIs 
* 2 Fr * 0 
——; A un = 
* — * * 5 
* on * => * 
D - — — 2 2 
IT — AI — EI KT - 
— — pro CC r 
— 200 — — (— 
— rag? 005 o 
a - Fg hy = 
nx j- La IEF — —— 
2 = —ů — 
- mag 2 — — 3 


— — ern 2 
— 
1 * * 
2 —ů——— 


— — 
— 


ny © 

— ——ũ— — 
. En" 
— 

n 


ir eee 


I — A * * * * b — N > q 
N 95 
. jo 4 
* 1 . * 
* * 
_ Tie © Foe ww * 
” 7 w- . * 
1 1 ha ” 1 * ne 


7 r —— * 


891 


> 
* * * 
* n 


Service. Summons and Severance. 


4B) 
i Suit⸗Service. 


3 
t. ITEIsõ is by Reaſon of Tenure, (vix.) as where the Tenant holds of his Lord! 
1 Homage-Fealty a Hawk yearly, and Suit of Court, in ſuch Caſe, if the Te. 
nant maketh a Feoffment of one Acre by the Common Law, the Feoffee ſhall hold h. 
the Payment of all thoſe Services intire; for que in partes dividi nequeant Cas the Havi) 


ſfolide a: fingulis præſtantur. ! 8 . 
2. But theſe entire Services which are for the Benefit of the Lord, and a Charge upon 
the Tenant may be extinguiſhed hy his Act, as if he Purchaſe Part of the Land; but K 
ſuch Services are for the publick good, as if the Tenant hold by the Tenure to make 9. 
repair a Bridge, to keep a Beacon, Sc. there if the Lord purchaſe Part of the Lang, 
tlie Services ſtill remain; and ſo tis if Fart come to the Lord by Act of Law. 6 Rep. 1, 
Bruerton's Caſe, © | NR 5 5 4 

3. All entire Services, as to render an entire Chattel of Profit or Pleaſure, by Aliens. 
tion of Part of the Land, ſhall be multiplied, and by purchaſe of Part of the Land by 


* 


the Lord, ſhall be extinguiſhed. 8 Rep. 102. Talbot's Caſe. 


” 


4. For theſe Suit-Services a Diſtreſs may be taken of any Man's Cattle.on.the Land, 


but not for Suit Real. 8 Rep. 102. Talbo?'s Cale. t 
RL ey = C 

— — - mou Ts —— — — . 3 þ 
* Summons and Severance, Þ: 
Between Coparceners. (A) Where tis neceſſary, where -tiot ; and : 
Between Executors. (B) | where the Writ ſhall abate after & n 
| verance, and where not. (C) © 2 

(A) P 

| of 

Between Coparceners. b. 

4. — HRE E Coparceners, one of them aliened her Part, and the other tw MF 17; 
brought a Writ of Partition againſt the Alienee, and one of them was no: WG , 

ſuited ; ſhe ſhould be ſummoned and ſevered, and yet her Part ſhall be ab- joir 

ted to her. Dyer 262. No 

Im Th e 

8 | 4 and 

Ke ( B ) j Err 

| Rec 

Between Executoꝛs. Har 

| F. 

1. EBT by two Executors, one of them is ſummoned and ſevered, and the other Sher 
roceeds to get Judgment; in ſuch Caſe he who was ſevered cannot acknowledę 1 tl 
Satisfaction of the Debt, becauſe he is not privy to the Judgment; and yet if he had mad eve 
a Releaſe before the Fudgment was had, it ſhould have been a Bar to the other. Dyer 319 * 
tis! 


5 Rep. 28. in Middleton's Caſe. 5. P. 


2. Debt by two Executors, one was ſummoned and ſevered, and died; it was adjudged i ſupp 
that if he had died before the Severance, the Writ ſhould abate, but not aft&rwards. 1 
Rep. 134. Read verſus Redman. 

3. Debs by fix Executors, three of them were ſummoned and ſevered, and the oth 
proceeded and had Judgment ; and upon a Writ of Error brought, it was objected, that 
thoſe who were ſevered ſhould have been Parties to the Judgment, becauſe notwithftand- 
ing the Severance they are ſtill Executors ; but the Judgment was affirmed, becauſe wil 
they were firſt named in the Writ, and would not join with the Reſt, tis no Reaſon tie) 
ſhould be joined in the Judgment. Cro. Car. 303. Price verſus Parkburſs, | 

* 


4. Trot 


4 


. 


KK 


Summons and Severance. 


— — 


257 

Trover and Converſion by three Executors againſt the Defendant for a Bond, in which 
they declare, that it was loſt in the Life-time of the Teſtator, but lay the Converſion 
ſince his Death; two of the Plaintiffs were ſummoned and ſevered, and Non pros? enter- 
ed as to them; and to this Action of the third, the Defendant pleaded not Guilty, and 
there was a Verdict for the Plaintiff, and 500 J. Damages; but adjudged in Arreſt of 

udgment, that Summons and Severance did not lie in this Caſe, becauſe the Converſici! 
--ohich was in the Executors 0wn Time, is the moſt material Part of the Declaration; fo 
that the Action is grounded on their Poſſeſſion, as Treſpaſs of their own Poſſeſſion, in 
which Caſe Summons and Severance will not lie, and by Conſequence the Nonſuit of 
one, is the Nonſuit of all: And per Hale Chief Baron, there are two Sorts of Severances, 
one when a Plaintiff will not appear, and the other when all appear ; but ſome will not 
proceed and proſecute as in this Caſe. Hardres 317. Manly verſus Lovell. 


—_— —— 


© Es 


here 'tis neceſſary, where not; and where the Mrit chall abate af.er 
3 | Severance, where not, 


CIS 
- 


© 


— 


©, HH E Husband made a Feoffment in Fee to the Uſe of himſelf and his Wife for 
I Life, and to the Heirs of their two Bodies, Remainder to the right Heirs of 
& the Husband ; they had Iſſue a Daughter, the Husband died, and the Wife ſold the 
Land in Fee; then the Daughter married, and ſhe and her Husband joined in a Fine to 
confirm the Eſtate, and then the Daughter died without Iflue ; and afterwards her Hus- 
band and her Mother, who ſold the Eſtate, and the Couſin and Heir of her Daughter 
4 joined in a Writ of Error to reverſe the Fine, and to avoid the Sale of the Mother upon 
the Statute of 11 H. J. tife Husband and Mother did not appear, upon which the Couſin 
brought a Summons ad ſeguendum ſimul ; and after a Nihil returned, they appeared with 
the Couſin and aſſigned Errors. Dyer 89. : | 
2. If two bring an Original in a real Action, and one is ſummoned and ſevered, and 
dieth, the Writ ſhall abate; but in a judicial Writ in a real Action *tis otherwiſe ; if one 
4 of the Plaintiffs after Summons and Severance marrieth, this ſhall not abate the Writ ; 
the ſame Law in a Quare Impedit, if one be ſevered and dieth. 10 Rep. 134. Read verſus 
= Redman. | | | 

E 3, By the Statute 31 Eliz. cap. 3. tis enacted, That where a S$1mmons in a real Action 


is to be made on the Land, Proclamation ſhall be made on a S⁰jj y, at leaſt fourteen 
Days before, at or near the Church-Door of the Pariſh where the Land lies: In a Writ 
of Dower o Lands in great and little Munden, the Sheriff returned Pledges and Sum- 
© moners ; and that he dick at Great Munden, where Part of the Lands lie, at the moſt uſual 
Door of the Church, Ec. cauſe to be proclaimed all that was contained in the Writ ; 
& adjudged, that Proclamation in one of the Places was ſufficient. Hob. 33. Alen verſus 

two Malters. Goldſ. 129. Collet verſus Maſters. S. P. Antea Averment (B) 8. F. C. | 

no. WE 4. Husband and Wife [Tenants for Life, Remainder to an Infant in Fee; they all three 

alot- WE joined in a Fine, and the Infant afterwards brought a Writ of Error to reverſe it for 
Nonage; it was objected, that ſince all joined in the Fine, they ſhould likewiſe join in 
the Writ of Error; and that the Husband and Wife ſhould be ſummoned and ſevered, 
and then the Infant might proceed alone to aſſign Errors; but adjudged, that the Writ of 
Error is well brought by the Infant alone, becauſe the Error to be aſſigned is not in the 
E Record, but out of it, (viz.) in the Perſon of the Infant. 1 Leon. 317. Pigott verſus 
Harrington. | | - | 
F. Judgment by Default in Dower, and upon a Writ of Inquiry to deliver Seiſin, the 

other Sheriff returned it; but it did not appear upon the Return that Proclamation was made 

led | at the Church where the Lands lie; to which it was anſwered, that if the Lands lie in 

mad ſeveral Pariſhes, Proclamation at one of the Churches is ſufficient ; then it was objected, 

-r 319 ; that it did not appear in what Place the Proclamation was made; it was anſwered, that 
ds not neceſſary, and having returned that it was made ſecumdum forman Statuti, that 

udged i ſupplies all Defe&s. Sile 67. Thym verſus Thy. 5 

Is. 10 

> other | 

I, that Sunday; See Arreſts, 

ſtand- 

> when 

on the) 


Super⸗ 


Superledeas. 
Of the Writ in general, and where grant- By and upon an Audita querela. (8) 
able, and where not. (A) I By and upon Writs of Error. (C) 


(A) 


Of the Writs in general, and where grantable, where not. Sec Eu. 
cution (I) per totum 5. 3 | 


a 


1.  Udgment in Replevin to have a retorn habend'; this was upon a Nonſuit, and 
there the Plaintiff brought a ſecond Deliverance ; adjudged, this was a Superſedeis 
to the retorn babend' ; and yet the Defendant in the firſt Replevin had a Writ of 
Enquiry of Damages, which was not ſtay'd by the ſecond Deliverance. Gui; 


— 


185. | . | 
2. Upon an Outlary after 2 an Elegit was awarded, which ought not to be, for 
no other Execution lies in ſuch Caſe but a Capias; the Reaſon is, becauſe the King j 
intitled to the Goods, and therefore a Fi. fa. will not lie, and to the Profits of the Landz 
and therefore the Party cannot have Elegit, ſo a Superſedeas was prayed ; but the Coun 
would adviſe, &c. Goldf. 180. =» 

3. Tis grantable to the Sheriff to ſtay the Return of an Habeas Corpora; and if be 
return it afterwards, and the Parties proceed to a Trial, *tis Error, and ſo are all the 
Proceedings in an inferior Court after an Habeas Corpus delivered, unleſs a Procedend s 
awarded. 2 Cro. 43. King verſus Hill. Tel. S. C. By the Name of King verſus Andreu, 

4. *Tis falſe Impri ſonment to detain a Man in Cuſtody after a Superſedeas delivered, fi 
in ſuch Caſe tis a new Caption without any Cauſe, and he ought to obey the Svperſedtu 
at his Peril. 2 Cro. 379. Withers verſus Henley. Cro. Eliz. 918. Prince verſus Aliugiu 
S. P. Moor 677. Falſe Impriſonment (A) 15. S. C. LE, 6 

5. The Parties being at Iflue, and an Habeas Corpora awarded, the Court upon Motiar 
granted a Superſedeas quia improvide, &c. which was delivered to the Sheriff; and yet kt 
returned the Jury, and the Cauſe was tried at the Aſſiſes, and a Verdict for the Plaintif 
upon a Writ of Error brought, this Matter was affigned for Error; the Defendant pleadedis 
ullo eft erratum, which implied a Confeſſion, that ſuch a Superſedeas was awarded and del. 

vered to the Sheriff before Trial; the Conſequence of which is, that the Hands of ti 
Sheriff were bound; and therefore it was adjudged, that his Proceeding afterwards vs 
erroneous. Ye. 57. King verſus Andrews. 

6. After an Execution was awarded, there was a Super/edeas iſſued quia Executio ini. 
vide emanavit ; but there being no Clauſe of Reſtitution in this Superſedeas, but, Wholh 
omitted, it was inſiſted, that the Execution was executed before the Sperſedeas was awardet 
for a faulty Super ſedas is no Superſedeas; but the Court awarded another Super ſedeas, with 
Clauſe of Reſtitution. Moor 466. Core verſus Hadgill. . 

7. The Defendant was taken in London by a Ca. ſa. and by a Bailiff of Middleſex; and 
thereupon moved for a Superſedeas quia Exccutio erronice emanavit, which it did not, be 
cauſe the Execution was well awarded, though ill ſerved ; therefore a Superſedeas was de 
nied, but the Party had an Habeas Corpus. Hetley 30 Bow's Caſe. 

8. The Steward of an inferior Court, being an Attorney, and not an Utter Barriſi 
as he ought to be, proceeded in a Cauſe there, after an Habeas Corpus delivered, afte 
Iſſie joined in an Action of Debt, which he might have done by the Statute, if he ha 
been an Utter Barriſter ; but being an Attorney, the Proceedings were not warranted") 
the Statute 21 Fac. and therefore a Super/edeas was granted. Cro. Car. 56. Claplal 
Cale. os 
9. Where a Precedendo is well awarded, in ſuch Caſe a Superſedeas is never grants 
Cro. Car. 350. Bow's verſus Cooper. ; 
: g 
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10. i 


E another Writ of Error in B. R. coram vobis reſiden“; it was moved, that upon putting in 
Bail it might be a Sperſedeas to the Execution; but this Writ was not allowed, becauſe the 
Judgment being affirmed in the Exchequer-Chamber tranſit in rem judicatam. 1 Vent. 10). 


W lowed by the Clerk by his endorſing Recepi upon it, within four Days (which is allowed 
as a convenient Time for putting in Bail according to the Statute) 'tis no Super/edeas ; 
@ likewiſe, if before the Writ of Error allowed, the Sheriff returns a Feri feci & non in- 
= wei emptores, that Execution ſhall not be ſet aſide. 1 Vent. 25 5. 


I becauſe that of it ſelf is Notice; but if the Party had Notice of it before the A/owance, Caſes 
tis a Syperſedeas from the Time of ſuch Notice; but this muſt be where Execution is not 39. 
executed, or begun to be executed. 1 Salk. 321. Perkins verſus Moolaſten. 


l I, PA an Action brought by an Adminiſtratrix, the Son of the Inteſtate procured 


| leaſed the Debt; the Adminiſtratrix notwithſtanding the Releaſe proceeded to Execution, 
and thereupon the Debtor brought an Audita querela with a Superſedeas in it; and whilſt 
that was depending, the ſecond Adminiſtration was repealed, and the Covin and Repeal 
| pleaded in Bar to the Audita querela, and adjudged good. Dyer 339. 


another Part; and yet he ſued out Execution, and cauſed the Land of the Plaintiff to 
be delivered to him; adjudged, this was a good Cauſe for an Audita querela and a Super- 
eleas; and thereupon a Syperſedeas was awarded to ſtay Execution, the Lands being not 


[nem to the Uſe of himſelf for Life ; and after his Deceaſe, then as to Part of them, to 
{tae Uſe of the Plaintiff in Tail, and as to the Reſidue to the Uſe of the Conuſce him- 
| ſelf, and yet afterwards he ſued out Execution on the Lands of the Plaintiff ; adjudged, 


dat this Purchaſe and Fine by the Conuſee, was a ſufficient Diſcharge of the Statute. 
. Elix. 156. Humfries verſus Harnage. 
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55 In Replevin the Plaintiff was nonſuit, and the Defendant had a Return of the 
Cattle, and a Writ of Inquiry of Damages, and thereupon the Plaintiff brought a ſe- 


cond Deliverance; adjudged, that this is a Super ſedeas to the retorn* habend, but not to the 
Writ of Inquiry. Latch. 72. 


11. Husband and Wife were proſecuted to an Outlary for the Debt of the Wife ; the 


Husband appeared upon the Exigent, and brought a Superſedeas for himſelf without his 


Wife; but it was not allowed. Leon. 138. Pillford verſus Fox ; the ſame Law where the 
Wife brought a Superſedeas for herſelf without her Husband. Hutton 86. 
12. A Peer was arreſted by a Bill of Middleſex, and thereupon moved for a S»perſe- 
geas; but it was denied, and the Court directed him to plead his Privilege. Srile 177. 
Earl of River's Caſe. ; ; 
13. It appearing upon Affidavit, that there were two Writs of Execution executed up- 
on one Judgment; the Party moved for a Super ſedeas, becauſe there cannot be two ſuch 
Executions ; but where the Plaintiff is hindred either by the Death of the Defendant, 
or by ſome Act in Law, that he can have no Benefit of the firſt; and ſo it was adjudg- 
ed, if the firſt Writ was returned and filed, but not otherwiſe. Stile 255, Shirley verſus 
lame. | | | | 3 
a 14. Judgment againſt T. P. and a Writ of Error brought in the Exchequer-Chamber ; 1 Lev. 
afterwards the Plaintiff brought an Action of Debt upon that Judgment, and the Defendant 153. 
pleaded mull tie Record; adjudged an ill Plea, becauſe the Writ of Error is no Siperſe- sid. 236. 
deas to the Action of Debt, but only to the Execution. Raym. roo. Adams Tomliuſon. 
See the Caſe of Biddulph verſus Daſhwood. The Record is not removed by the Writ of Er- 
ror, but only the Tranſcript. 1 Vert. 3. „„ 
15. Writ of Error in the Exchequer-Chamber of a Judgment in B. R. and Error in 
Fact was aſſigned; adjudged, that Error in Fact cannot be aſſigned there, ſo they affirm- 
ed the Judgment there, and the Record of Affirmation being tranſmitted into B. R. and 


Prior's Caſe. 2 Lev. 38. & C. 
16. Adjudged, that where a Writ of Error is not ſhewh to the other Party, or al- 


1). Adjudged, that a Writ of Error is a Sper/edeas from the Time of the Alowance, Mod. 


3 
By and upon an Audita querela, 


Adminiſtration to be granted to him by Covin, and then after Judgment he re- 
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2. The Conuſee of a Statute-ſtaple purchaſed Part of the Land, and the Plaintiff 
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delivercd by the Liberate. Cro. Eliz. 364. Charnock verſus Gerrard mil“. 


3. Audita querela to avoid the Execution on a Statute, wherein the Plaintiff ſuggeſted 
that the Father of the Conuſee was ſeiſed of the Lands in Fee, and levied a Fine of 
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EET” 
By and upon Writs of Erroz; 


—— — 


ä SEXES 


1. Here Goods are taken upon a Fi. fa. and the Sheriff returned, that the 

VY mained in his Hands for want of Buyers; yet after a Writ of Error bis we 

and a Superſedeas thereon, a Venditioni exponas was awarded. Dyer 98. bt, 

2. Writ of Error by an Executor or Adminiſtrator, a Superſedeas is always allowed jn 

. ſuch Caſe without Bail. 2 Cro. 352. Goldſinith verſus Platt. * 

7 Roll. 3. Judgment in the Common Pleas was affirmed in a Writ of Error in B. R and af. 
ep. 14. ns 3 5 oi 8. "I 5 We f af. 

5. & © terwards a Writ of Error was brought i» Parliament; adjudged, this was a Superſede 

in it ſelf. Godbolt 247, 248. Heydon verſus Sheppard. 2 Bulſt. 165. S. C. * 
palm. 22. 4. Judgment in the King's Bench in Ireland, and a Writ of Error on that Judgment 
> Roll. returnable in B. R. in England; it was inſiſted that the Court in Ireland might proceed 

Rep. 81. notwithſtanding the Writ of Error, becauſe the Record it ſelf remained with them, ang 

* 0. the Tranſcript was only ſent to Exgland; but adjudged, they could not proceed, ng 

more than the King's Bench here, after a Writ of Error brought in Parliament, for in ſuch 
Caſe the Tranſcript is only ſent ; but B. R. cannot proceed on the Judgment, they ar 
forecloſed by the Writ of Error pendente placito indiſcuſſo. 2 Cro. 534. Biſhop of C 
Cat. - 1 | . 

F. Where the Plaintiff proceeds to take out Execution after a Writ of Error allowed 
though the Roll is not marked, and though Notice is not given to the Attorney, (bu 
Notice ought to be given to the Sheriff) yet 'tis a Contempt to the Court; for which an 
Attatchment was granted, and the Party had a Superſedeas to the Execution, quia inpn. 
vide emanavit. Stile 159, Mercer verſus Balemarch 54. S. P. 15 Car. B. R. | 

6. Judgment in B. R. but before it was executed, a Writ of Error was brought in the 
Exchequer-Chamber ; but the Plaintiff in Error neglecting to bring a Sire facias ad ai. 
diendum errores, the Plaintiff in the Action brought a Scire facias in B. R. quare Exec 
tionem habere non debet; for that the Record remained there, and it was only a T ranſcript 
thereof, that was removed by the Writ of Error, which is very true; but yet B. R. can 
not award Execution, till the Matter is determined in the e ; and then 
they ſend back the Tranſcript, and B. R. awards Execution upon the firſt Judgment; 
therefore this Sci- fa. ſhould have been brought in the Exchequer-Chamber, and the 
Plaintiff in Error would have been nonſuited for this Omiſſion, and then the Tranſcript 
would be remitted into B. R. and Execution awarded. Palm. 186. 

9. Ruled, that the very Sealing a Writ of Error is a Superſedeas to the Execution; and 
tho? ſome of the Parties Names are not in the Writ, yet Execution cannot be ſued out, 
tho' tis only to remove the Record of a Judgment between ſuch and ſuch, leaving out 
the Names of ſome of them; but the Writ of Error may be quaſhed for that Reaſor, 
x Mod. 28. Highes verſus Underwood. = 

8. Hale Chief Fuſtice held that a Writ of Error is no Super ſedeas, if tis not ſhewed u 
the Clerk on the other Side, and allowed by the Court within four Days ; that if it be 
Tefte before the Judgment given, and if the Judgment is afterwards given before the N- 
turn, tis good to remove the Record, and where-ever the Judgment is entered, it hath 
Relation to the Day in Bank ; fo that a Writ of Error returnable after that Day, vil 
remove the Record when ever the Judgment is entered. 1 Mod. 112. 

9. The Plaintiff had a Verdict in Ejectment at the Aſſiſes in the long Vacation; 
the Defendant brought a Writ of Error, which was allowed, and Bail put in 24 Of. 
afterwards the Plaintiff on 27 Ofob. entered Judgment (which refers to the firſt Day d 
the Term) and took out Execution Teffe on that Day, and had it executed before he had 
Notice of the Writ of Frror ; but upon a Motion the Defendant had Reſtitution, but with- 
out Coſts on either Side, becauſe till Notice, it was no Contempt, but the Execution ö 
void; for though the Judgment relates to the firſt Day of the Term, (viz.) to the 23 
Ofc. and the Execution is of the ſame Date, and both before the Allowance of the 
Writ of Error, which was 24 Octob. yet the Judgment being founded on the Verdich 
which was in the Vacation, and which by the Rules of the Court could not be enterel 
till the guarto die pot, (viz) till the 27 Octob. at which Time the Judgment was ſigned, 
the Court will award Reſtitution. 3 Lev. 312. Smith verſus Cave. 

10. Debt in C. B. upon a Judgment obtained in the ſame Corrt, upon nil debet pleaded, 
the Iſſue was tried at G1i/1ha//, where the Defendant gave Evidence, that the Fudgii! 
on which this Action was founded, was removed into B. R. by Writ of Error now de 
pending there; the Ou ſtion upon a Caſe made of this Matter was, whether this Action 
is maintainable in C. B. it was argued that it was, becauſe the Record remains ſtill in C. b, 
to all Purpoſes, except as to Suing out Execution upon it, and the Syper/edeas is only 4 


3 1 


Lure 
— — 


— rr — w—ny 2 bs - — —— ß — 
P w rr pr 2 * 
* * 


— — —< — 
- - — —— — 2 - = . — 
8 — bn - ho gr —< --»- —— —.— K — " — — — — — —.— 2 
— Ber 424 ugg es A vw > — — >> —— 4 —— —ůͤů— — — 8 — : 2 
"_ Ang eggs <a EI CAO. 12 n¼—4᷑¹.:ʃ: * . a — — — — 
” _ * — — A ci Ae camara _ — — — k D 
- . ö — - — 2y9 — — ae-——ow — — — — 


— — — 
5 2 EY 2 — 2 
2 2er — — g — — 2. 
— = — . — — — - - 
© — TEES = V = — — T 
COTE IT IE HW * rr 
oY WE —Eʒ—-˙łä— — — ——ů Do — Ä— 
* N 


Superſtitious Uſes. 3 


„ the Staying Execution; but adjudged, that the Action did not lay in the ſame Court 
pi the Plaintiff had declared; he ſhould have ſet forth the ſpecial Matter, (viz.) the 
udgment in G B. and the Removal of it into B. R. by the Writ of Error, and that 
the Judgment is ſtill in Force prout patet per Recordum inde in B. R. and if he had de- 
clared in that Manner, he ſhould have Judgment. 3 Lev. 396. Gale verſus 770. 


3 - f > 1 4 * » 
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- Superſtitions Uſes, 
5 (A) 
Ok a Devite and other Settlements to ſtperftitious Ates. 


Y the Statute 1 Ed. 6. cap. 14. 4 Deviſe of Lands or Goods to ſuperſtitious 

Uſes, is where tis to find or maintain an Auniverſary, a Chaplain or Prieft to 
pray for the Souls of the Dead, or Lamp in a Chapel, a ſtipendiary Prieſt, &c. 

theſe and ſuch like are ſuperſtitious Uſes, and the Lands and Goods ſo devi- 
{ed are forfeited to the King. 1 Ed. 6. cap. 14. 

2. Where the Teſtator deviſed twenty Pounds per Ann. to find a Prieſt, Ec. but did Moor 
not appoint how much the Prieſt ſhould have; or if he had appointed that the Prieſt 648. S. C. 
ſhould have ten Pounds Part thereof; in ſuch Caſe the Whole ſhall be forfeited to the 
King, becauſe it ſhall be intended the Reſt was to find Neceſſaries for his Maintenance; 
but if the Reſidue had been deviſed to the Kindred 'of the Teſtator, or to the Poor, 
there the King ſhall have only the ten Pounds per Ann. and no more; ſo where a Sum 
certain is given to the Prieſt, and other Goods which depend on the ſuperſtitious Uſe, 
all is forfeited to the King. 4 Rep. 104. Adams verſus Lambert. Appropriation. (B) 2. 


Al- 
ans 


rio 

: . C. | 

ben 3. Deviſe of Lands to Truſtees and their Heirs, to find a Prieſt to pray for his Soul, 
nt; and other Souls as long as the Laws of the Land would permit; and if the Laws would 


the 
cript 


4 not permit it, then to apply the Profits to the pooreſt People in the next ſix Pariſhes, 
E vith Power to his Feoffees, to convert the Profits to either of the ſaid Uſes for ever; 
I adjudged, this was not a Deviſe to any ſuperſtitious Uſe. See Fat. 23 H. 8. 1 And. 43. 


ad WE 4 The Teſtator deviſed certain Houſes in Moodſtreet in London to I. R. upon Condi- 
our, ion that or of the Profits he find an Obit, and allow eleven Marks yearly to a Chantry 
o Prieſt, to maintain poor decay d Men to pray for the Soui of H. 6. &c. and for the Souls of the 
alon. Teflator, and his Heirs and Anceſiots, and with the Reſt of the Profits to maintain the Honſe ; 
it was inſiſted for the King, that he ſhould have the Whole, becauſe all the Uſes were 
ed w ſuperſtitious ; it was very clear, that to find an Obit, and to allow Money to a Chantry 
it be Prieſ were ſo; and as for the Maintenance of the poor decay'd Men, that was likewiſe 
. ſuperſtitious, becauſe they were to be maintained to pray for the Souls of the Dead; and if 
hath WW their Maintenance was ſuperſtitious, then to repair the Honſe where Men dwelt to do 
„ vil ſuch ſuperſtitious Acts, muſt be ſo likewiſe; but adjudged that the King ſhall have no 
| more than the Profits, which were to be applied to ſuperſtitious Uſes, and thoſe were for 
tion; dhe Obit, and the Chantry Prieſt; but as for the Maintenance of the poor decay'd Men, 
Od, hat was a charitable Act, and though they were appointed to pray for the Souls of the 
ay of i Dead, that was likewiſe accounted a Charity in thoſe Days. And there is a Difference 
tbl here certain Profits arifing out of Lands are given to ſuperſtitious Uſes, as in this Caſe, 
with and where the Land it ſelf is given by the Teſtator, declaring that the Profits (but with- 
tion ö out faying how much) ſhall be employ'd for ſuch Uſes ; for in the firſt Caſe the King 
he 23 ſhall have only ſo much of the yearly Profits, which were to be applied to the ſuperſtitious 
of tie Vie; but in the other Caſe, he ſhall have the Land it ſelf. Moor 129. Skinners Company's 
erde | Caſe. Palm. 124. Pitts verſus Webſter. S. P. Moor 865. F. C. 
ntered 5. So where the Teſtator deviſed two Houſes in Walbroke, to the Church-Wardens of 


H. Stephen's Church there, to find an * Obit of 35. 44. yearly in the ſaid Church, and 


ſignec Wi | 
a do repair the Houſes, and to beſtow the Reſidue in repairing the Church, and to provide 


W. Jones 


leaded \ naments thereof; and if they failed, then he deviſed the ſaid Houſes to the Lord 85 5 
gm Þ ayor, &c. adjudged that the King ſhall not have the Whole, but only ſo much as was Lancelot 
ow de- | *Ppointed to find the Obit, and no more. Cro. Eliz. 449. Hart verſus Brewer. Moor 657, C. Allen. 
Action I hetflone verſus Mintam. S. P. Moor 693. Partridge verſus Turk. S. P. | 25 

in C. B. I; A popiſh Recuſant ſettled his Eſtate upon other popiſh Recuſants and their Heirs, in 


only a 4. yearly for ever, to give and beſtow the Rents, Iſſues and Profits upon poor Scholars 
1 by xtord cy Cambridge, or elſewhere ſtudying Divinity, Sc. and upon a Bill in Chan- 
L1z cery 
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and there is no Certainty how much ſhall be employ'd to the ſuperſtitious-Uſe, in fuc 


Superſtitious Ules. 


cery exhibited by the Couſin and Heir, who was a Proteſtant, this Truſt was declared to 
be void. Moor 784. Croft verſus Evetts. 9 75 i 

7. In a ſpecial Verdict the Caſe was, Donmington Hoſpital in Berks, was founded 57 
poor People to ſerve God, and to pray for the Souls of the Founder and his Anceſtor; 
and for the Soul of King Richard 2. and the Lands now in Queſtion were given for thei; 
Maintenance; the Queſtion was, whether they were given to the King by the Statut 
1 Ed. 6. and adjudged that they were; that the great Cauſes of Superſtition were 
taken away by the Statute 27 H. 8. but by the Statute 1 Edw. 6. the Doctrine and 
all the Abuſes of Superſtition were aboliſhed ; for by the firſt Clauſe, the College, 
are given to the King, and that is only the Corporation and the Site; the ſecond Clauſe 
gives all the Lands belonging to the Colleges; and by the fifth Clauſe, the actual Seigy 
of thoſe Lands are given; tis true, Hoſpitals are not named in the Statute, but all Man. 
ner of Colleges are, and if inſtead of Colleges it had been Collegiate Bodies, it had been 
clearly given; but an Hoſpital will paſs by the Name of a College, for that is the He. 
cies, and a College is the Genus. 1 Roll. Rep. 416. Pitt verſus James. 

8. In Ejectment the Caſe was, that V. Conſen being ſeiſed of Lands in Fee, Anno zi 
Ed. 3. gave the ſame to the Parſon of Pancridge and his Succeſſors, to find Lamps le. 
fore ſuch an Image in Pancridge Church, where he had founded a Chantry; and alſo he ap- 
pointed that with the Profits of the ſaid Lands, which were of the Value of twenty 
Pounds per Ann. that they ſhould find for the Prieſts in the ſaid Church Bread and Win 
for ever, celebrating divine Things, and an Anniverſary, and alſo that they ſhould aſſt 
the Chaplains of the ſaid Church in collecting. their Rents ; the Queſtion was, whether 
this Land was given to the Crown by the Statute. 2 Ed. 6. of Chantries , it was argued 
that it was, becauſe to find Lights before an Image mult be a ſuperſtitious Uſe; and though 
to find Wine and Bread for Prieſts divina celebrantibus may be to a good Uſe; yetit 
cannot be ſo taken here, for the Church- Wardens are to provide it for our Sacraments, 
fo that the Bread and Wine to be found by thoſe Prieſts, muſt be intended to be uſe 
in Superſtition, according to the Uſage at that Time when this Grant was made: Sed je; 
Cur', where Land is given to find an Obit or Anniverſary, and for another good Uſe. 


Caſe, the Gift to the good Uſe ſhall preſerve the Whole from the Crown; for the Sta 
tute requires that the Lands ſhould be wholly given, Cc. 2 Roll. Rep. 205. Holford' 
Caſe. | | 


9. The Teſtator deviſed his Lands to the Intent to find a Chantry Prieft and an Oli, A 7 
and appointed a certain Sum for both; and alfo he deviſed the {ame Lands for other gi Mi © 
Uſes; but theſe Lands were of no greater yearly Value at the Time of the making th: ! 
Statute 1 Ed. 6. nor before, than what would be employ'd to find the ſaid Prieſ au Mi ' 
Obit; adjudged, that the Appointment of this good Uſe did not prevent the Whole fron {iſ | 
the Forfeiture to the King, though the Stipend to the Prieſt, and for the Obit were cer WW 7 
tain, becauſe the Whole yearly Value was employ'd for that Purpoſe, and there was n MW * 
Surplus for the good Uſes. I. Fones 387. Knight verſus Humfries. =” 

10. Feoffment to the Uſe of his laſt Will, and afterwards the Teſtator deviſed Part o MW *! 
his Lands to the Dean of Newark in Leiceſter for an Obit, and the Refidue to pay i MW !! 
Chantry Prieſt ſeven Pounds per Ann. during the Life of his Wife, and of his Sifter Edith, u . 
chant for his Soul, and for the Souls of his Anceſtors in the Church of Harrington in Linc! hi 
and the Reſidue of the Profits if any, to Edith; and after the Death of his Wit & 


and Edith, then to perform divine Service for ninety-Years, and that his Executo! 
ſhould amortiſe, or cauſe his Lands to be amortiſed; and that afterwards they ſhould it 
ſold, and the Money to be diſtributed to charitable Uſes for the aforeſaid Souls; the Feor 
fees made a Feoffment accordingly for ninety-nine Tears, rendring ſeven Pounds per Ai. 0 
the Chantry Prieſt, and afterwards the Statute x Ed. 6. was made concerning Chantri6; 
and the Queſtion was, whether the Fee-ſimple, or only the Leaſe for Years eſcheated uf 
the King; and adjudged that the Fee-ſimple was forfeited, for by the firſt Feoffment ati 
the Will, all the Eſtate was limited to ſuperſtitious Uſes. 2 Sid. 13, 34, 46. IWWaldren vet 
ſus Iard. See Pitts verſus Fames. Hob. 122. | 

11. On a Traverſe to an Inquiſition po mortem Anne Barlxw, the Jury found for tit 
King; the Caſe was, ſhe deviſed the Lands to the Lady Portington and her Heirs, abſe 
Intely and without any Truſt, which ſhe did for the good of her Soul, that the Deviſee owned 
the Eſtate was not hers, but belonged 70 God and his Saints ; the Queſtion was, whetit 
this Deviſe might be avered to be in Truſt for a ſuperſtitious Uſe, and B. R. adjudged" 
could not; after this an Information was exhibited in the Exchequer for a Diſcovery, 4 
that the Deviſe might be applied to an Uſe truly charitable, and there it was held, tha 
this Uſe being ſuperſtitious was void, and therefore the King cannot have it; but it V? 
not ſo abſolutely void, as to reſult to the Heir at Law, and therefore the King may 4 
ply it to a charitable Uſe. 1 Salk. 163. The King verſus Lady Portington. 


Surplulsg⸗ 


In Writs, Declarations, Pleadings and 


| Which they 
Ju; and now upon a Writ of Error brought in B. R. the Error affigned was, that the 


- Surpluſage, 


In Verdicts and Judgments, (P) 


Deeds. (A) 


N 
Inn Writs, Declarations, Pleadings and Deeds; 


. HE Queen made a Leaſe for Years, rendring Rent payable at the Exchequer 
at Weſtminſter, or to the Hands of her Bailiffs or Receivers, &c. adjudged that 
all this is but Surpluſage, becauſe *tis no more than what the Law would 

have appointed, if there had been 20 Place or Perſon mentioned, where and 
to whom the Rent ſhould be paid; and therefore where the Queen aliened the Rever- 
fon to a Subject, the Demand of the Rent muſt he upon the Land, becauſe nothing 
operated by this Limitation of the Payment of the Rent. 4 Rep. 73. Boroughs Caſe. 

2. Upon i dicit in Waſie, a Writ of Enquiry of Damages was awarded, in which 
the Sheriff was commanded 70 go to the Place waſted, and there to enquire of the Waſte 
done and Damages, who returned the Inquiſition without mentioning that be went to the 
Place waſted; and upon a Writ of Error brought, this was aſſigned for Error; but ad- 
jadged that it was only Surpluſage, becauſe by the Plea the Waſte was acknowledged, 
and therefore in ſuch Caſe he need not go to the Place waſted to view it. Peph. 24. 


= Heydock verſus I/arneford. Poſtea Waſte. (H) 3. 


3. The Leſſor made a Leaſe of a Manor, Cc. for thirty Years, excepting all Woods, 
and Underwoods growing and being on the . and afterwards he made, another Leaſe 
of thirty Years to the ſame Leſſee, and of the ſame Manor without Exception; the firſt 
Leaſe of thirty Years expired, and then the Leſſee cut down Timber, and he in Rever- 
lon brought an Action of Waſte; adjudged, that by the. Exception of the Wood and 
Underwood, the Soil it ſelf was excepted, and the Words grog aud being are Surpluſ- 
age, and if fo, the Wood remained Parcel of the Manor, becauſe the 7, Hor had the en- 
tire Freehold in him, the Leaſe he made being made for Years, and not {or Lie; then 
when he made the ſecond Leaſe of the Manor, &c. for thirty Years without any Escep-— 
tion, the 2 and Underwood paſſed by that Leaſe as Parcel of the Manor. 5 Rep. 
11. foes's Caſe. 


4. Feoffment de uno Campo to TJ. S. and his Heirs, with a W arranty de 170 Crofto to 


| him and his Heirs; adjudged this was a void Warranty, for it was not a Croft, but a 


Field which was mentioned in the Feoffment; but yet becauſe nothing elſe could be war- 


| fanted but the Field, and it being the Intention of the Feoffor to warrant ſomething, 
| therefore this Part of the Feoffment ſhall be rather Surpluſage and void, than to conftrue 
it not to be warranted by theſe Words. 1 Aud. 29. 


v 


5. Error of Judgment in Treſpaſs, wherein the Plaintiff declared that the Defendant 


| vith Force, c. broke his Cloſe and entered, & bladas tritici conciicauit & conſumpſits 
ö . . W * ” > 
| necnon berbam ſuam, &c. pedibis ambulando couculcavit & conſumpſit continando tran{greftfion 


pred quoad depaſturationem, conculcaticnem, &c. herbe, &c. whereas there was no Depaſtt- 


| 717g mentioned before; for the Treſpaſs was laid in conculcatione & conſuntptione herbhæ, and 


* was aſſigned for Error; but adjudged only Surpluſage. Moor 624. Short verſus 
elliar. 

b. Debt upon Bond conditioned to pay ten Pounds on the fourteenth Day of July; the 
Defendant pleaded Payment on the fourteenth Day of July; the Plafntifi replicd, that 
he had not paid it predidto 14mo Argifti, on which Day it ſhould be paid to him; upon 

were at Iſſue, and the Jury found that he did pay it on the forrtocrith Day of 


lourteenth Day of Auguſt was not mentioned before; but adjudged that it had been good, 
i the Month had not been mentioned, becauſe the Word prædict' ſhews what Day was 
intended, v7. preditt” fourteenth Day, fo the Word Argus ſhall be Surpluſage. Palin. 74. 
Halfie verſus Rointon. | 

7. The Diſtringas was returnable tres Trin. &c. niſi prius venerit Matthæus Hale mil 
(apital' Baro, &c. on ſuch a Day ejnjdem menſis T unit, whereas the Month of uu, was 
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not mentioned before ; and this was moved in Arreſt of Judgment as 4 Dicotttittuancs. 
but adjudged that the Word eju/dem ſhall be rejected as Surpluſage, and void, and then 
the Word Junii ſhall be intended June next, as a Covenant to pay Money at Michaelmas 
ſhall be intended Michaelmas next enſuing. Hardres 330. 

8. The Plaintiff declared for three Years Tithes df twenty Acres of Land, de quibus ui 
dem triginta Acris no Tithes were ſet ont; after a Verdict for the Plaintiff, this Matter 
was moved in Arreſt of Judgment, and the Council for the Plaintiff moved that it Might 
be amended; but adjudged there was no Occaſion to amend it, for the Word triginta i; 
Surpluſage, and ſhall be rejected, and then the Declation will be de quibus quidem Acris 
no Tithes were ſet out, and that muſt refer to the twenty Acres before named: Sid. 14; 

9. In Debt upon Bond for Performance of Covenants, the Plaintiff aſſigned a Breach ; ther. 
was a Plea and Replication, to which the Plaintiff demurred, for that it ſaid; as in the 
aforeſaid Indenture is mentioned, where no Indenture was mentioned before ; but adjudg. 
ed, that tile per inutile non vitiatur, and this is not only Surpluſage but void, as the Vie, 
was in Hob. 169. which was adjudged void in S$tukely's Caſe. 2 Sid. 63. Longvill verſy; 
Damport. 

I > The Defendant entered into a Bill penal of fixty Pounds, for Payment of thirty. 
three on a certain Day, which not being paid, the Plaintiff brought an Action of Debt, 
and declared upon the Bill for thirty-three Pounds payable on the firſt Day of Novel. 
and averred that the Defendant had not paid pred” ſexaginta libras ; there was an ill Pla 


and an ill Replication; and upon Demurrer, it was objected againſt the Declaration, for 


that the Plaintiff averred the . Defendant had not paid præd ſexaginta Libras, when the 
Word ſexaginta was not mentioned before; but it was held that it ſhall be Surpluſage, 
and then *tis that the Defendant had not paid præd libras, which muſt be the thirty-three 
Pounds for which the Plaintiff had declared. 1 Lutw. 445. Bell verſus Boulton. Cro. Hlix 
647. S. P. Palm. 74. S. P. Savill 11. S. P. ; 5 5 
11. Treſpaſs for an Aſſault and falſe Impriſonment for forty Hours; the Defendant 
leaded that the Plaintiff was outlawed, and that a Capias ntlegatum was proſecuted again 
prædictꝰ Fohn Fowler, (the Plaintiff) whereas his true Name was George, and ſo juſtify by 
Virtue of a Warrant on a Capias utlegatum; and upon Demurrer to this Plea, the Defendant: 
had Judgment, for the Plaintiff was named thro” all the Proceedings; but in this Place, 


where it was ſaid, that a Capias utlegatum was proſecuted againſt prædict Fohem. therefore 


the Word Johannes ſhall be rejected as Surpluſage ; and then the Plea will be, that a C 
pias utlegatum was proſecuted againſt prædict Fowler, 2 Lutw. 919. Fowler verſus Holnes 
& al. 1 Lev. 428. S. P. 450. F. P. Telv. 182. S. P. 


(B) 
In Gerdicts and Judgments. 


1. Creditor of the Teſtator brought Debt againſt his Executor, and declared again 

A him as Executor; the Jury found that he was Executor of his own Mrong; tii 
Finding is Surpluſage, becauſe the Parties in pleading have admitted him to be Executor 
5 Rep. 30. in Coulter's Caſe. TT 5 
2. Debt againſt an Executor, who pleaded plene adminiſtravit, the Plaintiff replied A. 
ſets at R. the Jury found that the Teſtator died in Ireland, and that the Defendant tod 
ſeveral of his Goods there, and had adminiſtred to the Value of the Debt; and adjudgel 
that they having found the Subſtance of the Iflue, (viz.) Aſſets, the Finding they ver 
beyond Sea was but Surpluſage. 6 Rep. 46. Dowdale's Cale. 
3. In Dower the Tenant pleaded ne ungques ſciſie que Dower; it was demanded out d 
Lands in A. and B. and the Jury found that the Husband, during the Coverture, vs 
ſeiſed of all the Lands in A. and B. præterquam de tenementis in, &c. ſo that the Wit 
might be endowed , it was objected againſt this Verdict, becauſe the præterquan made | 
confuſed ; but adjudged that it was Supluſage, it being of another Thing than in De 
mand, for the Seiſin of the Husband being found of Lands in A. and B. which were tit 
Lands out of which the Dower was demanded, the Præterquam is idle; and operates 10 
thing. Mich. 30. Eliz. 1 Leon. 92. Baker verius Ayres. Ly 

4. In Treſpaſs there was a Judgment by Default, apd upon a Writ of Inquiry, ti 
Jury found Damages to thirty-five Pounds, and the Judgment was entered quod rect! 
damna ſua predif?, amounting to thirty-ſeve Pounds: and upon a Writ of Error broughh 
it was objected, that the Miſtake even of a Letter in the Judgment makes it void; 
recupararet for recuperet, and in the principal Caſe, damna ſua prædicta muſt refer (0 
the Damages mentioned in the Declaration, which was not thirty- ſeven Pounds, but thi} 
foe Pounds; but adjudged, that guod recuperet damna ſua prædicta, is a complete Jus 
ment, and that the computing it to amount ro thirty-ſeven Pounds is Surpluſage and void 
Palm. 50g. Gayer verſus Goter, 
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he Defendant was indicted at the Aſſiſes for Barretry, which being removed into 
- by Certiorari, he appeared, and pleaded not Guilty, & de hoc ponit ſe ſuper pa- 
B. n., &c. Thomas Fanſhaw mil Coronator, &c. ſimiliter; and upon the Trial he was 
* 4 Guilty de præmiſſis in indictamento infra ſpeciſicat interins de impoſit” modo & forma 
oy red Thomas Fanſhaw interins verſus eum queritur ; and it was objected in Arreſt of 
13 _ that this was an ill Verdict, becauſe it found the Defendant guilty modo 63 
"=, prout præd Thomas Fanſhaw interius verſus eum queritur, which ought not to have 
ior but to find him Guilty generally ; becauſe Sir Thomas Fanſhaw made no Complaint 
ainſt him; for he only joined Iſſue for the King, upon the Removal of the Indictment, 
ich otherwiſe muſt have been done by the Clerk of the Aſſiſes; but this Exception 
. over- ruled, and that Sentence modo & forma, &c. was adjudged ſuperfluous and void, 
and that the Judgment was perfect without it. 2 Sand. 308. The King verſus Uylin. 


Surrender. 


of Surrenders of Deeds, and by Deeds. 


What ſhall be a good Surrender, what: 
(4) 


not, (B) 


FEW... FF. ne 


(A) 


rendered. 


Leaſe was granted to B. D. for a Term of Years, after the Expiration of a 
Leaſe then in Being; afterwards the Leſſor granted a new Leaſe to the 
ſaid B. G. for the like Term of Years; adjudged, that the Leſſee by the 
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* | Ad Acceptance of this ſecond Leaſe, had ſurrendered the firſt Leaſe of the 
oF Term, tho' it was not then in eſſe. Dyer 281. Corbett's Caſe. 140. §. P. Poph. 9. Thomp- 
m/ verſus Trafford. S. P. 2 Leon. 188. S. C. 


2. If a Leſſee for Years of a Manor taketh a Leaſe of the Bailywick of the ſame Ma- 
nor; this is not a Surrender of the firſt Leaſe, becauſe the ſecond is of a Thing which 


d Al is collateral. Godb. 153. Gage verſus Peacock. Cro. Car. 116. Gibbs verſus Searle. S. P. 
t roc 3. Tenant in Socage made a Leaſe of his Lands for four Years, and died, leaving his 
udged | Heir an Infant; the Mother who was his Guardian in Socage, made another Leaſe of 
Welt the fame Lands, and to the ſame Lefſee for fourteen Years ; adjudged, that by the Ac- 

WE (pt ance of this ſecond Leaſe, the firſt was ſurrendered ; but tis otherwiſe, if the ſe- 
_c | cond Leaſe had been made by Guardian in Nurture. 1 Leon. 322. Willis verſus White- 
„ cod. | | 
- "y | 4. Leſſee for Years deviſed his Term to V. R. and died; the Deviſee made his Wife 
a 50 Executrix, and he died; then the Widow married again, and this ſecond Husband ac- 
in „ cepted 4 new Leaſe from the Leſſor; adjudged, that the Leaſe which his Wife had as 
= 1 : 1 to her firſt Husbahd, was by this Means ſurrendered. Owen 56. Carter verſus 
awes. 

m . Leſſee for thirty Years made an Underleaſe for nineteen Years ; and then the firſt 
mY | Lefſee and . R. by certain Articles in Writing did agree, that the Underleſſee for nine- 


Len Years ſhould have an additional Term for three Y ears in the Lands, and that the 
I ; | ame ſhould not be a Surrender of his Term for ninet een Years ; to which Articles the 
oid \ nder-Lefſee did afterwards agree ; adjudged, that it was not any Surrender ; adjudged 


likewiſe, that one Termor cannot ſurrender to anoth er Termor. Tin. 30 Eliz. 1 Leon, 
33. Porey verſus Allen. 


6. The 


I Where by the Acceptance of a ſecond Leaſe, the firf Gall be fur- 
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6. The King being ſeiſed of a Rectory, leaſed the ſame to the Church-Wardens of 
St. Saviour's for twenty-one Years ; and afterwards by another Leaſe reciting the forms, 
and all the Intereſt of the Church-Wardens modo habentes & ad præſeus poſſidente; i 
the ſaid Rectory, he demiſed it to them for fifty Years ; adjudged, that there was no 0 
caſion of any actual Surrender, becauſe the Words modo habentes, &c. proved that at th 
Time of the making the new Leaſe, the other was in Being; and then the Acceptance 
of the new Leaſe, was a Surrender of the old. 10 Rep. 66. Church-WWardens of $ 


Saviour. 


alſo the Manor of O. cum pertinentiis (excepting the Park) for fifty Years, if the Gray 
tee ſhould ſo long live: Theſe Letters Patents were ſurrendred to the Intent the Kin 
might grant a new Leaſe to M. M. and accordingly a new Leaſe was granted to him of 
the Manor of O. as it was before granted to V. R. and afterwards Auno 5 8 6 P). 0 
Mar. The Office of Keeper of the Park was granted to the ſame M. M. and Herbap 
generally; and the better Opinion was, that by the Grant of the Cuſtody of the Py; 
the Grantee had no Intereſt in it; and that by the Acceptance of that Grant, when be 
had a Leaſe of it before the Grant was made, he had ſurrendered the Leaſe. Tin. 21 Jar 
Godb. 425. Lord Zouch verſus Moor. | | 

8. If a Woman Leſſee for Years marries, and afterwards ſhe taketh a new Leaſe for 


Life without her Husband ; this extinguiſherh the Term; but if the Husband diſapree 
then *tis revived ; but if the new Leaſe had been made to the Husband and Wife, then 


by the Acceptance thereof the firſt Leaſe had been gone. Hutt J. Swain verſus Holmr 
"LV 
hat chall be a good Surrender, what not. 


1. — EN ANT for Life made a Leaſe of the Lands to him in Reverſion, hn: 
dum during the Life of the Tenant for Life, rendring Rent; adjudged, 
this was no Surrender of his Eſtate for Life, neither was the Land in hin 
in the Reverſion without Livery and Seiſin. Bendlows 24. Brown veriy 


Kingſmill. | | 
2. The Father was 'Tenant for Life, Remainder to his two Sons for Life; the youn:# 
Son purchaſed the Reverſion in Fee; and then the Father and the eldeſt Son ſurrenderd 
to him, but without any Deed ; adjudged, that the Surrender was void, for if it ſhoull 
| be good, then it muſt be firſt the Surrender of him in Remainder, which cannot be with 
out Deed ; and it cannot be the Surrender of the firſt Tenant for Life, becauſe the 
Word Surrender is wanting. Cro. Eliz. 268. Perkins verſus Perkins. Þ 
3. Leſſee for Life, Reverſion to two Coparceners ; the Leflee for Life, and one of the 
Coparceners made a Leaſe of the Lands, rendring Rent to the Leſſee for Life, and at 
terwards to that Coparcener ; then they all join in a Fine ſur cogni{ans de droit to B. b 
to the Uſe of the Husbands of the ſaid Coparceners ; the Queſtion was, whether thi 
was a Surrender of the Eſtate for Life of the Leſſee, becauſe he having joined in tit 
Fine with them in the Reverſion, the Rent to which that was incident muſt now be en 
tinguiſhed, for the Reverſion it ſelf was gone; but the Court inclined, that it was no 
and that the Rent ſtill continued; for every one granted what he lawfully might. (. 
Eliz. 284. Farrar verſus Fohnſon. | 
Poph. zu. 4. One who was a Reverſioner for Years, promiſed the Leſſee for Years to give hin 
S. C. 30 J. if he would ſurrender his Term to him, which he did accordingly ; it was objecdel 
that the Surrender was not good, becauſe the Surrenderor and the Surrendree being bot 
Termors, one Term could not drown in another, as it muſt if the Surrender was good, 
but adjudged that it might, becauſe both Terms came out of one Reverſion, and being il 
one Perſon cannot ſtand together; and in this Caſe the Number of Years is not materia 
for if there is a Leſſee for twenty Years, and the Reverſion is granted to another bu 
for one Year and no more, and the Grantee of that one Year regrants it to the Leſſe 
for twenty Years, tis a Surrender of the Term of twenty Years, as if he had taken! 
new Leaſe of the Leſſor; becauſe by accepting the Regrant of the Leaſe for one Ye 
he hath admitted that the Leſſor had Power to make {ſuch new Leaſe. Cro. Eliz. 30 
Hughes verſus Robotham. Antea Tit. Requeſt. (C) 4. 
F. Leſſee for Years accepted a ſecond Leaſe to commence at Michaclmas next; adjudge6 
that this was an immediate Surrender of the firſt Leaſe; and that the Leſſor might el. 
ter and take the Profits from the Time of the Acceptance of the ſccond Leaſe, ui" 


Michaelmas enſuing. Cro. Eliz. 605. Hutchins verſus Martin. 


; 6. Teniil 


7. King H. 8. ren the Cuſtody of a Park with reaſonable Herbage to . R. and 
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6. Trnant for Life levied a Fine to him in Reverſion in Fee, and declared the Uſes to 
the Cogniſee and bis Heirs, upon Condition that he paid the Tenant for Life the yearly 
sum of 40 J. during his Life ; and in Default of Payment thereof, then to the Cogni- 
{or for his Life, and for one Year over; the Annuity being not paid, the Tenant for Life 
entered; the Queſtion was, whether he might lawfully enter, becauſe by this Fine he 
Fate for Life was ſurrendered ; but adjudged, that it was no Surrender; but if it was, 


eis not the Nature of this Conveyance to be abſolute, for a Surrender may be to an Uſe, 


and. therefore tis well charged with this Limitation of an Uſe. Cro. Eliz. 688. Smith ver- 
ſus Warren. Poſtea Uſes. (H) 4. 6 
7. Tenant for Life, Remainder for Life, Reverſion in Fee ; it was a Queſtion former- 
Ir, whether the Remainder for Life, by and with the Conſent of the Tenant for Life 
could ſurrender to him in Reverſion without Deed, but only by coming on the Land, 
and ſaying, that he did ſurrender to him in Reverſion ; the Court were divided ; but two 
ſudges held, that if Tenant for Life, Remainder for Life ſurrendered to the Reverſioner, 
+ ſhould enure as ſeveral Surrenders, (viz.) firſt of him in Remainder to the Tenant for 
Life, and then by the Tenant for Life to him in Reverſion. Poph. 137. Bennet verſus 

'eftbrooke. | 
"7 Leſſee made a Leaſe to the Leſſor of all the Term, except one Day, this is no Sur- 
render of the Term. 3 Bulſt. 203. Baton verſus Waller. a 

9. A Corporation cannot make an actual Surrender without Deed ; but tis otherwiſe 
of a Surrender in Law, for they may accept a ſecond Leaſe, which will be in Law a 
gurrender of the firſt. 10 Rep. 67. Church-Wardens of St. Saviours. 

10. A Biſhop made a Leaſe for Years of a Manor, which was confirmed by the Dean 


2 Cro: 

and Chapter; afterwards the Biſhop was depoſed, and his Succeſſor by a new Deed re- 177. S. C. 
citing the former Leaſe granted to the Leſſee the Office of Bailiff of the ſaid Manor, 
which he had before in Leaſe, together with the Fees thereunto belonging, and this was 
for twenty-one Years ; the Queſtion was, whether the Acceptance of the Leaſe of this 
Office, was not a Surrender of the Leaſe of the Manor; and adjudged after long De- 
bate, it was not, becauſe by the Leaſe of the Office, &c. no Intereſt paſſed in the Ma- 
nor or Land. Noy 12. Gage verſus Peacock. ; | 

11. The Father granted a Rent to his Son and Heir, to commence after his Death; Het. pt. 
the Son entered and made a Leaſe of Part of the Lands for five Hundred Years, out of S. P. 
which the Rent was iſſuing ; this is a Suſpenſion of the Rent, but the, Leſſee afterwards, 28 N 


and before any Rent due, ſurrendered his Leaſe to the Leſſor; ſo that the Rent was re- 
vired, and the Poſſeſſion and Intereſt is in him without any ſpecial Entry. Cro. Car. 72. 


b Peytoe verſus Pemberton. | | 5 
12. Error of a Judgment in Ejectment in the C. P. the Caſe was thus, the Biſhop of «x 


London was ſeiſed in Fee of a Manor, in the Right of his Biſhoprick, of which the Lands 
now in Queſtion were held, and demi ſable by Copy of Court-Roll for Life, Cc. and that J. P. 
being the 15 for Life in Reverſion, after an Eſtate thereof for Life in one Aune 


Pitt ; and R. N. being ſeiſed of the ſaid Manor by Diſſeiſin, the aforeſaid T. P. at a Court 
held there in the Name of the Diſſei ſor, ſurrendered the Lands into the Hands of the 


Diffeifor to bis own Uſe; afterwards the Biſhop of London entered and avoided the Diſſeiſin, 
and fie Pitt died, and then J. P. brought an Ejectment; and it was adjudged in the 
Common Pleas, that notwithſtanding this Surrender he had a good Title; and now upon 
a Writ of Error, it was inſiſted on for Law, that the Judgment in the Common Pleas 
| ought to be reverſed, becauſe the Surrender to the Lord by Diſſeiſin for his own Uſe, was 
Food; that a Copyholder may ſurrender to a Diſſeiſor of a Manor to the Uſe of a Stranger, 
| and why not to the Diſſeiſor for his own Uſe : To which it was anſwered, becauſe he 
nad no Eſtate capable of a Surrender; for Anne Pitt, the Copyholder for Life, being {till 
| in Poſſeſſion, there could be no Diſſeiſin of the Lands in Queſtion ; and if no Diſſeiſin, 
hien the Reverſion ſtill continues in the rightful Lord; tis true, a Surrender may be to a 
Diſſeiſor Lord, to the Uſe of another, becauſe in ſuch Caſe the Lord is only an Inſtrument, 


and the Eſtate is ſtill in the Surrenderor, till the Admittance of the Surrenderee. 1 Vent. 
| 559. Aſcor verſus Pitt. 2 8 | 
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and if be Atkyns. 


Tail by Mills and Deeds. 
What is an Eftate-tail by Deviſe, and | What makes an Eſtate-tail by Ded 
where 'tis made by the Word Heirs. | (D) 


(A) Wn | I Where an Eſtate-tail is not well limit. 
Where an Eſtate-tail is made by the f ed. (E) | 


Word Iſſue. (BY 24 By what Acts it ſhall be barred. (F) 
Where 'tis not made by the Word If. Where an Eſtate-tail ſhall not be barry, 

1 (G) 

25 bg What may be entailed. (LH) 


(A) 
Mhat is an Eſtate⸗tail by Deviſe and where 'tis made by the Won 


Hei I'S, | 


LL Eſtates of Inheritance were Fee-fimple at Common Law; but by the St. 
tute * de Donis conditionalibus the Inheritance was divided, and a particuly 
Eſtate was created by the Statute in the Donee, which is called an E/ate-tai, 
(i. e.) An Eſtate divided from the Fee-ſimple, for Tailee in French is divide 
in Engliſh; which Eſtate is to return to the Donor or his Heirs, after the Determination 
of the Tail, of which there are two Sorts, (viz.) an Eſtate-tail ſpecial and generi 
* . 2. cap. 1. Anno 13 Ed. 1. | | 
2. An Eſtate in ſpecial Tail is, where Lands are given to Husband and Wife, and u 
the Heirs of their two Bodies, and in ſuch Caſe no other Perſon can inherit but the Iſl 
of their Bodies, and for that Reaſon *tis called a ſpecial Eſrate-tail ; but an Eſtate in g. 
eral Tail is, where Lands are given to a Man, and to the Heirs of his Body to be begit 
ten, without mentioning Males, or o what Woman to be begotten ; therefore, if he ſhoull 
have afterwards ſeveral Wives and Ifſue by them, tis poſſible that each of them my 
ſucceſſively inherit the Eſtate, for which Reaſon *tis called an Eſtate in general Tail. 
3. Eſtates-tail by Deviſe are always more favoured in Law, then Eſtates-tail create 
by Deeds; and therefore where the Teſtator deviſed his Lands to V. R. and his Hein 
this hath been adjudged an Eſtate-tail, becauſe it was in a Will; but 'tis not fo h 
Deed, for there muſt be the Word Body, otherwiſe *tis not an Eſtate-tail. 2) k 
B. $9. | 
4. In Waſte, Ec. the Caſe upon the Pleadings was, the Husband deviſed his Land 
to his Wife for ten Years, Remainder to his youngeſt Son and his Heirs ; au 
if any of his Sons die without Iſſue, Remainder to his Daughter; adjudged, this was 4 
Eſtate-tail in the Son. Dyer 122. Hickman verſus Gardner. 
5. Deviſe to his Wife for Life, Remainder to his Son in Tail; and if he die withol! 
Iflue, then the Lands to remain to V. R. and bis Wife, and their Fleirs : Two Judges" 
Opinion, that the Heirs of V. R. had an Eſtate-tail; two other of Opinion, that the 
had only an Eſtate for Life. Mich. 40 Eliz. Gouldſ. 138. | 
6. The Teſtator deviſed his Lands to V. R. and the Heirs of his Body, and after 6! 
Moor Deceaſe to B. R. the eldeſt Son of VJ. R. and to the Heirs of his Body, Remaindt 
593. S. C. over; the Queſtion was, what Eſtate the Father had in theſe Lands; it was objects 
Deviſe to that he had only an Eſtate for Life; but adjudged that he had an Eſtate-Tail; for 
I. S. ard the firſt Words in the Will, an expreſs Eſtate-Tail was deviſed to him, and there u 


ren = i no ſpecial Words following to alter it. Mich. 34 Eliz. Cro. Eliz. 248. Atkyns verl 


. 


= 


nie, that 4 
the Land: ſhall remain over io G. D. in Fee; per Curiam, the Deviſee had an Eſtate-tail, and G. D. had nothing. 1 And. 3! 


il [i 


ry 


* 
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7. In Replevin, Ec. the Caſe was, the Teſtator deviſed his Lands to Clement Frencham 1 And. 8; 
and the Heirs Males of his Body, and if he died without Heirs of his Body, Remainder 8. C. 
over; adjudged, that the Deviſee had an Eſtate in ſpecial Tail by the firſt Words, and a Goa, 16. 
general Tail by the * laſt Words. Moor 13. Tuck verſus Frencham. Moor 124. contra. * But theſe 
Dyer 171. F. C. by the Name of Frencham's Caſe. „ | are guided 
3 The Teſtator deviſed his Lands to an Infant in its Mother's Womb, and to his or Far Fast 
Her Heirs lawfully to be begotten; and he deviſed other Lands to his Daughter, and to 
the Fruit of ber Body, and if ſhe died without Fruit of hcr Body, Remainder to the ſaid In- 
fant, and that one ſhould be Heir to the other; adjudged, this was an Eſtate-Tail in the 
afrer-born Child, becauſe the Words to his Heirs, and that one ſhall be Heir to the other, 
make an Eſtate-Tail in a Will, without the Word Body. Moor 637. Church verſus 

att. | . | 
* Deviſe to his Wife for Life, Remainder to his Son, and if his Son died without a 
n, Remainder over; adjudged a good Eſtate-Tail. Tin. J Fac. Robinſon's Caſe. 
10. Deviſe to his Son Francis after the Death of his Wife, and if his Daughter ſurvi- Cro 
ved her Mother, and her Brother Francis and his Heirs, then ſhe to enjoy the Houſe for 415. f 
Life, Remainder over; the Teſtator died, then Francis died without Iſſue, and afterwards Moor 
the Mother died; e 4a that Francis had an Eſtate-Tail, becauſe the next Limitation 833. 
was to his Siſter ; therefore the Word Hezrs in this Caſe, muſt be intended Heirs of his Lo | 
Z Body ; for *tis plain, he could not die without Heirs, ſo long as his Siſter was living. ; Bal, : 

Bridgm. 84. Webb verſus Herring. See Poſtea pl. 12. Cro. Car. 51. S. P. Litt. Rep. 346. 193. S. C. 


§. P. | 

E 11. The Father having two Sons, deviſed his Lands to his youngeſt Son, and if he 
died without Heirs, then to his eldeſt Son and his Heirs ; adjudged, that the youngeſt Son 
had an Eſtate-Tail, becauſe the Deviſe to him, and if he died without Heirs, is the ſame 
as if the Teſtator had deviſed it in theſe Words, (viz.) If he die without Heirs of bis 
Body; for otherwiſe the Remainder limited to the eldeſt Son had been void, becauſe the 
E youngeſt cannot die without Heirs, ſo long as the eldeſt is living. 1 Roll. Abr. 836. 

= 12. So where the Teſtator deviſed his Lands to John his eldeſt Son and his Heirs, 
upon Condition that he ſhould grant an Annuity of four Pounds to Stephen and his Heirs, 
and if John died without Heirs of his Body, Remainder to Stephen ; adjudged this was an 
= Eftate-Tail in ohn; tis true, the Word Body, in this Caſe, explains what Heirs were 
intended by the Teſtator ; but it had been the ſame Thing, if that Word had been left 
out; for the Word Heirs in the firſt Part of the Will, ſhall be intended Heirs of his Body. 
2 Cro. 427. Dutton verſus Ingram. | 

W 13. Deviſe to R. Wild and his Wife, and after their Death ro their Children; the 
better Opinion was, that the Husband and Wife had an Eſtate-'Tail. Moor 397. Richards 
E or verſus Tardley. 

E 14. The Husband deviſed his Lands to iis Wife for Life, and after her Deceaſe to 
his Son Thomas and his Heirs, and for Default of Heirs of Thomas, Remainder to his Daugh- 
ter in Fee; tis true, in this Caſe three Judges were of Opinion, that Thomas had an 
Eſtate-Tail, becauſe where ſuch an Eſtate is created, it muſt be either by expreſs Words, 
| (vi2.) Heirs of the Body, &c. or by Words which amount to as much; as where the 
| Deviſe is to V. R. and his Heirs iſſuing, for here the Word iſſuing ſhews what Heirs were 
intended; but yet thoſe very Judges held, that the Word Hezrs in the ſubſequent Clauſe 
of this Will, (viz.) and for Default of Heirs, did ſhew that Heirs of his Body were in- 
| tended ; for he could not die without Heirs, ſo long as his Siſter was living; beſides in 
this Cate Juſtice Croke and Telverton held, that Thomas had an Eſtate-Tail, and this is 
| agreeable with many former Judgments in the like Caſes; but if the Remainder had been 
limited to a Stranger inſtead of the Daughter, who was the next to the Teſtator, then 
it had been a Fee- ſimple in Thomas, and the Remainder had been void, becauſe it had been 
| a Limitation of one Fee-ſimple upon another, (viz.) firſt to Thomas and his Heirs, and 
then to the Stranger and his Heirs. Litt. Rep. 4. Keen verſus Allen. Cro. Car. S. C. by the 
Name of Herne verſus Allen. | 
E 15. The Teſtator deviſed his Lands to Hilliam Tirner for L. ife, and to his Heirs, and 2 Sid. 13, 
for want of Heirs of him, then to George Turner in like Manner ; and for want of Heirs of 1 Mod. 


liam and George Turner, becauſe theſe Words for want of Heirs, muſt be intended Heirs of 
Heir Bodies; eſpecially fince Milliam Flint, to whom the Remainder in Fee was limited, 
| Was their next Heir at Law, ſo that they could not die without Heirs, fo long as he or 
any of his Heirs were living. 3 Lev. 70. Parker verſus Thacker. See pl. 10. 
| 16. The Teſtator having three Daughters, S, Anne and Elizabeth, deviſed his 
Lands to his Wife, till his Heir came of Age, paying to his Heir ten Pounds per Ann. and 
„ A de deviſed to his other two Daughters 140 J. a- piece, and that if Suſan his Heir die With- 
. % Heirs before ſhe comes to the Age of twenty-one Years, ſo that the Lands ſhould 
„ come to Aune, then ſhe ſhall pay the Portion to Elizabeth; adjudged, that Sn the eld- 

; elt Daughter ſhould have all the Lands, excluſive of her other two Siſters, and this by 

Virtue of the Word Leir, ſo often mentioned in the Will, and that by the laſt Clas ſe, 
| M m 2 (v. 


bim, to Milliam Flint and his Heirs for ever; adjudged, this was an Eſtate-Tail in 11 87. S. C. 


N. nnn * 3 8 — * 4 _ . 
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1 e If Suſan his Heir die without Heirs, ſhe had an Eſtate-Tail. 2 Lev. 162. Tilly ver. 
Wi _ tus Collier. 1 6 | 
1). In a ſpecial Verdict in Ejectment the Caſe was, John Church being ſeiſed in Fee 
and having two Sons by his Wife Jſabel, deviſed the Lands to his Wife for Life, if ſt; h 
not marry ; bit if ſhe marry, then Humphrey (who was his eldeſt Son) to enter preſently af. 
ter her Deceaſe, and to hold the Lands to him and the Heirs Males of his Body, Remain. 
der to his other Son Robert, and the Heirs Males of his Body, Remainder over; Jae 
the Widow did not marry; the Plaintiff derived a Title under a Grandanghter, who was the 
Heir general of Humphrey, and the Defendant claimed a Title as Heir Male to Robert; ſo 
that the Queſtion was, whether an Eſtate-Tail was created by this Will; for if it waz 
then the Heir Male had a good Title; and adjudged, that the Eſtate was entailed | 
by this Will; for it appears plainly that the Teſtator intended it ſo, by limiting ſe. 
veral Remainders over, and rather than his Intention ſhall be defeated, the Words ſpal 
be thus tranſpoſed, If Iſabel marry, then Humphrey ſhall enter preſently ; if ſhe do not 
marry, then he ſhall have the Lands 0 him and the Heirs Males of his Body, Remainder 
over. 3 Lev. 125. Luxford verſus Cheek. | 

18. Deviſe to his eldeſt Son, and if he died without Heirs Males, (but did not ſay of 
his Body) then to his ext Son in like Manner; adjudged, this was an Eſtate-Tail in the 
eldeſt Son, becauſe the Teſtator muſt neceſſarily intend the Heirs Males of his Body, by 
Reaſon of the Deviſe over to his next Son; for it would have gone to him of Courſe 
without any ſuch Deviſe, if his eldeſt Brother had died without Iflue. 3 Mod. 123 
Blaxton verſus Stone. 

2 Lev. 19. In a ſpecial Verdict in Ejectment, the Caſe was, the Teſtator having two Song 
58. Bernard and fohn, deviſed his Lands to Bernard for Life, and after his Deceaſe to the 
St Iſſne of his Body lawfully to be begotten on his ſecond Wife, and for want of ſuch Tſe, to 
* Fohn Melling and his Heirs ; provided that Bernard may make a Fointure to his ſecond 
ife, which ſhe may enjoy for Life: Two Judges were of Opinion, that Bernard had lu 
an Eſtate for Life; but Hale was of Opinion, that he had an Efate-Tail, becauſe the 
Word Iſſue is omen collectivum, and more comprehenſive than the Word Children; and 
then the Words which follow, (viz.) and for want of ſuch Iſſue, make an Eſtate-Tail jy 
Implication, and though here was an expreſs Eftate for Life deviſed to Bernard, (and { 
ſtronger than Vild's Caſe, for there was no Eſtate deviſed to him for Life) which may 
ſhew that the Teſtator intended only an Eſtate for Life to Bernard; yet there are other 
Words which over-balance that Intention, which ſhew that as long as Bernard ſhould hare 
Children, that the Land ſhould never go to John; beſides, tis probable that the Teftator 
might intend him no more than an E/ate for Life; but now by Operation of Law, 'ti 
become an Eſtate-Tail. However, by the Judgment of two Judges againſt the Chief 
: Fuftice Hale, this was adjudged an Eſtate for Life in Bernard, but that Judgment was re- 

verſed in the Exchequer-Chamber. 1 Vert. 214, 225. King verſus Melling. ; 
i Salk, 20. In a ſpecial Verdict in Ejectment the Caſe was, the Father being ſeiſed in Fee, 
229. did in Conſideration of the Marriage of his ſecond Son George, and of a Portion with his 
Wife, ſettle then on 'Truſtees, with whom he covenanted to levy a Fine to the Uſe df 
himſelf and his Wife for Life; then to his ſaid Son George, and his intended Wife for 
Life, Remainder to the Heirs of the Body of the {aid George, on the Body of his intendet 
Wife to be begotten, Remainder to his own right Heirs; there was never any Fine lev 
ed, but about three Years after the making this Deed, the Father by his laſt Will did ri. 
tify and make good all thoſe his Eſtates, made or granted in Marriage to George his Son, d- 
cording to the Writing made in Truſt by him; the Queſtion was, whether this Clauſe in the 
* Fee * Will did ſupply the Defect in the Deed, which without a Fine could not operate to 
Moor ver. make an Eſtate-tail in George, becauſe it was only a Covenant to levy a Fine to ſuch Uſes 
Parker. which raiſes no Eſtate, unleſs the Fine was actually levied ; it was ſaid, that the Wil 
confirmed no more than what was granted by the Deed, which in this Caſe, for the Rev 
ſon before mentioned, was nothing at all: Sed per Cur, the Intention of the Teſtator 
plain, that George ſhould have an Eſtate-tail, for by this Clauſe he takes Notice that 
George was married; he deſcribes the Deed of Truſt, and then confirms the Eſtates therein 
granted, which is an Eſtate-tail, though not expreſſed in the Will it ſelf, but in the Deel 

to which it relates. 4 Mod. 131. Smith verſus Milford. 

21. The Teſtator being ſeiſed in Fee, deviſed his Lands to Truſtees and their Helth 
to the Intent to permit J. P. to receive the Rents, Oc. for his Life, then that the fail 
Truſtees, Sc. ſhould ſtand ſeiſed, Ec. ro the Uſe of the Heirs of the Body of J. P. Provil 
that he may make a Jointure for a Wife; adjudged that T. P. had an Eſtate-tail exec: 
ted, for this would have been a plain Truſt at Common Law, and whatever is a Truſt 0 
an Inheritance, or Freehold at Common Law, is now executed by the Statute, in which 
the Word Truſt is mentioned, as well as the Word Uſe; *tis true, the Word Perm! 8 

the firſt Clauſe of this Will, is a Word of 77, and in the next Clauſe the Exprefi 
is ckanged into the Word Ce; but that is not material, becauſe Truſts at Common La" 
and Uſes, are both equally executed by the Statute ; and laſtly, a Power to make? 


5 Jointute 


— 


29. Coſen's Caſe. 
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Jointure, doth not neceſſarily imply that T. P. hath not an Eſtate-tail, or that the Teſta- 
tor never intended he ſhould not have ſuch Eſtate; becauſe Tenant in Tail cannot 
make a Jointure without barring or diſcontinuing the Tail, ſo that a Power thus reſerved 
hath its Uſe. 2 Sa/k. 679. Broughton verſus Langly. 

22. In Ejectment the Caſe was, the Father having three Sons, deviſed his Lands to his 
ſecond Son and his Heirs, for ever, and for want of ſuch Heirs, then to the right Heirs of 
the Father, who died, and his ſecond Son entered, and died without Iflue, living the eld- 
eſt Son; adjudged, that the ſecond Son had no more than an Eſtate-tail; that the De- 
viſe over by theſe Words, and for want of ſuch Heirs, is void in Point of Limitation ; for 
the Teſtator's Intent was, that the Lands ſhould deſcend from himſelf, and not from his 
ſecond Son, becauſe the Words wart of ſuch Heirs, caa import no other than want of ſuch 
Iſie, for he can never die without Heirs, ſo long as any Heirs of his Father are living, ſo 


that the eldeſt Son takes in this Caſe by Deſcent, and not by the Will. 1 Salk. 233. 
Nottingham verſus Feunings. 


ö 


1 (B) 
Ughere tis created by the Wozd Iſſue. Sce (A) pl. 4. 


* Teſtator having two Sons and one Daughter, deviſed his Lands to his 


Wife for ten Years, Remainder to his youngeſt Son and his Heirs, and if either 


| of bis Sons die without Iſſue of his Body, then to his Daughter and her Heirs, the youngeſt 
| Son afterwards died without Iſſue, living his Father; adjudged, that the eldeſt Son had 


an Eſtate-tail. Dyer 122. Rickman verſus Gardner. 
2. The Father deviſed in theſe Words, (viz.) If it ſhall pleaſe God to take my Son 
Richard before he ſhall have any Iſſue of his Body, ſo that the Lands ſhall deſcend to his 


| Brother, then, Sc. this was adjudged an Eſtate-tail in Richard, by Implication. Owen 


3. The Word Iſue in a Will ſignifies the ſame Thing as Heirs of the Body, and there- i 


fore tis generally held, that it makes an Eſtate-tail; as where the Father deviſed his 526. S. C. 
Lands to his Son aud his Heirs, and if he died within Age, and without Iſſue, Remain- 

| der over; this was adjudged an Eſtate-tail in the Son, becauſe the Word Iſſue ſhews, 
what Heirs were intended in the firſt Part of this Will. Moor 4.22. Saul verſus Gerrard. 


6 Deviſe. (A) 7. S. C. 2 Cro. 448. King verſus * S. P. Cro. Car. 185. 


4. In both of theſe Caſes laſt mentioned, there was the Word Ady; but in this Caſe, Moor: 


nu Eſtate-tail was created by the Word Iſſue alone; as for Inſtance, the Teſtator devifed 772. 8. C. 
| his Lands to his Son Thomas, and to the Heirs Males of his Body for five Hundred Teats ; * me 
| provided if he, or any of his Iſſie Males alien the Premiſes, then he deviſed them over to © 


another; adjudged this was an Fſate-tail in Thomas, and the Limitation for the Term of 


| five Hundred Tears was void ; for though *tis true, that a Deviſe to a Man and to the 
| Heirs of his Body for a Thouſand Years, is a Term and not an Inheritance; yet here 
it was the Intention of the Teſtator, that this ſhould be an Inheritance, 1 

Proviſo, he took Care of the Iſſue of Thomas that they might be advanced, and that the 


by the 


| Eſtate might not be aliened from them ; but if it ſhould be a Term, then by the De- 


| feent of the Inheritance on Thomas, that Term would be merged as ſoon as it was cre- 


ated, and-if ſo, he might alien the Eſtate and by Conſequence diſinherit his Iſſue. 2 Cro. 
63. Lovice verſus Goddard. 


5. The Teſtator being ſeiſed of Gavelkind Lands, and having three Sons deviſed Part Moor 
of thoſe Lands to one Son, another Part to his ſecond Son, and another Part to his third $64.8. C. 


Son; and that if any of them ſhould die withont Iſſre, the other ſhould be his Heir; ad- 


Judged this was an Eſtate-tail in the Sons. Hob. 75. Sparke verſus Purnell. | 

| 6. The Father having three Sons deviſed his Lands to his youngeſt Son Gerrard and 
bis Heirs provided he pay to his Siſter Eligabeth one Hundred Pounds within fix Months 
after the Death of the Teſtator ; and for Default thereof, then to the ſaid Elizabeth and 
her Heirs, and if Gerrard die without I ie, the Hundred Pounds being paid, then the Re- 


mainder of his Eſtate to be divided among his Sons and Daughter; afterwards Gerrard 


died without Iſſue, and before the one Hundred Pounds was paid; adjudged that he had 
a Eſtate-tail, and not in Fee, and he dying without Iſſue, the Remainder was immedi- 
rel veſted in the other Sons and Daughter of the Teſtator, and not in the Heir at Law 
of Gerrard. Raym. 42 5. Wilſon verſus Dyſon. 
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1 
there tis not created by the Wozd Jfue, 


1. TT HO? an Eſtate-tail is created by the Words dying without Iſſue, or dying Withny 
1 ie of the Body; yet where the Limitation is upon a Dying without Iſſue in the Life. 
Time of another, there tis otherwiſe ; as for Inſtance, the Father deviſed his Lands to h 
Son and Heirs ; Proviſo if he die without Iſſue, living M. R. his Executor, then the Lyn 
ſhould be fold to him; afterwards the Executor died firſt ; adjudged no Eſtate- tail. Dy 
334. N 3 
24 Deviſe to V. R. and his Heirs, and if he die without Iſſue, living L. R. or if he die 
before twenty-one, that then it ſhall remain to another; adjudged, this was a Pee-fingl 
conditional in N. R. immediately; tis true, in this Cafe the Words, if he die without Iſy, 
make an Eſate-tail; but it was to ariſe upon a future Contingency, upon his Dying with. 
out Iſſue, living another. 2 Cro. 695. Chadock verſus Cowley. 
3. The Teſtator had two Sons and two Daughters, and he deviſed his Lands to hj 
Son, but did not limit for what Eſtate ; and if he die, then to his Daughters, Share al 
Share alike; and if all his Sons and Daughters die without Iſſue, then to Anne Warren an 
her Heirs; the Sons died without Iſſue; adjudged, that the Daughters had not an Eft. 
tail by Implication, but that they were Tenants in Common of the Inheritance; for thi 
differs from Gilbert and HWitty's Caſe, where the Deviſe was to each of his Sons by ex. 
preſs Limitation, (viz.) to one Son a Houſe in Fee, another to the ſecond Son in like 
Manner, and another to the third Son ſeparately and diſtinctly; Proviſo, if all my Chil. 
dren die without Iſue, then the Houſes ſhall remain to his Wiſe; afterwards two of ti 
Sons died without Iflue ; adjudged, that the Wife ſhould not ſtay for thoſe two Houſe, 
till after the Death of the other Son without Iſſue, becauſe there was no Eſtate-tailin 
any of them by Implication ; for the Deviſe was to each of them ſeparately and diſtind 
ly, but nothing was deviſed expreſly to the ſecond Son, ſo that the Words, if all his Sm 
and Daughters die without Iſſue, are no more than a Deviſe to his Iſſue, which extends v 
them all, and gives only an Eſtate for Life. 3 Mod. 104. Hanchert verſus Thehwell. de 
Goodright verſus Corniſh. Remainder. (B) 11. | | 
4 Mod. 4. The Teſtator had Ifſue two Sons, and he deviſed his Lands to ohn the eldeſt 80 
255. 8. C. for fiſty Tears, if he ſhould ſo long live; and after the ſaid Term, he deviſed the Inher. 
tance to the Heirs Males of the Body of Fohn; and for Default of ſuch Iſiie, then to . 
chard his other Son; adjudged, that John had not an Eſtate-tail by Implication, bj 
theſe Words, in Default of ſuch Iſne, becauſe the Teſtator had deviſed an Eſtate ji 
Tears to him by expreſs Words, and to conſtrue it to be an Eſtate-tail, would be v 
drown an expreſs Eſtate for Tears; and therefore no Implication ſhall be allowed again 
an expreſs Eſtate, limited by expreſs Words. Salk. 226. Goodright verſus Corniſh. Rt 


mainder. (B) 11. S. C. 


(D) 
What makes an Eſtate⸗tail. 
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1. THERE an Eſtate is made to one and to the Iſſues of his Body, in fuch Caſe i 
hath but an Eſtate for Life. 17 Eliz. Clutche's Caſe. 

2. In a ſpecial Verdict in Ejectment, the Caſe was, Lands were given to the Fathe 
for Life, Remainder to his eldeſt Son & promigenito filio heredi maſculo of the Son to 
begotten ; and for Default of ſuch Iſſue to William Cotton, the ſecond Son of the Fatit! 
primogenito filio, as before to the eldeſt, Remainder to the Heirs Males of the Body of i! 

aid William and bis Father to be begotten ; the Queſtion was, what Eſtate the Father an 
William his ſecond Son had in theſe Lands; and adjudged, that William had an Eft 
tail in Remainder, after the Death of his Father in one Moiety ; and that the Father bu 
an Eſtate- tail in the other Moiety, which he might alien by Fine; and that the Wo! 
primogenito filio, &c. are void. 1 And. 264. Smye verſus Chown. 
3. The Grantor made a Grant of Lands to the Uſe of himſelf and his Wife for Lite 
and that if the Grantor ſhould die without any Iſſue of bis Body begotten, then the Laut 
ſhould remain to his Brother, E9c. adjudged, that after the Death of the Wife, this d 


a good Eſtate- tail limited to the Husband in Uſe. 3 Leon. 4. Cancn's Caſe, 
; | : 
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4 Husband and Wife levied a Fine to B. G. of a Manor, &c. in Fee; and the ſaid 
B. C. by the ſame Fine rendered the Manor to them, habendum to the Husband and 
Wife and the Survivor, without Impeachment of Waſte, the Remainder after their De- 
eaſe to the Heirs Males of their Bodies lawfully to be begotten; adjudged, this was a 
ſpecial Tail executed in the Husband and Wife, and not an Eſtate for Life in them, with 
a Remainder to the Heirs Males of their Bodies, as the Words ſcem to import. Bend. 
31. Sir John Mordant's Caſe. | 

F. The Father having two Sons living, made a Feoffment in Fee to the Uſe of his 
ounger Son in Tail, and afterwards to the Uſe of the Heirs of his Body hereafter to be 
begotten 3 the younger Son died without Iſſue, and afterwards the Father had Iſſue a third 
gon; it ſeems, this is a ſpecial Entail, and that Son ſhall have the Land, and not his el- 
Jeſt Brother. 3 Leon. 87. e 

6. The Word Heirs is neceſſary to create an Eſtate of Inheritance by Deed; but tlie 
Word Body is not neceſſary to create an Eſtate- tail; for if there are Words which amount 
to it, tis ſufficient, (viz.) As where an Uſe was limited to B. G. and to his Heirs Males 
lowfully to be begotten ; theſe laſt Words imply, that it muſt be Heirs Males of his Body, 
becauſe no other Heir Male can inherit by Virtue of this Grant, but ſuch who are lay= 
fully begotten by the Grantor. ) Rep. 41. Berisford's Caſe. See Cro. Eliz. 478. Abraham 
| verſus Trigg. Antea Fee-ſimple in Wills. (A) 1. S. C. Moor 425. F. C. 

J. Feoffment to the Uſe of the Feoffor and his Wife for Life, and to the Survivor ; 
and after their Deceaſe to the Uſe of the Heirs of the Body of the Husband begotten ou the 
Body of the Wife, which amounts to the ſame, as if it had been to the Heirs (of the Hus- 
| band) begotten of bis Body on the Body of his Wife ; and in ſuch Caſe the Husband had 


B an Eſtate-tail, and the Wife only for Life. Hob. 84. Skeat verſus Oxenbridge. 
. 8. Feoffment to the Feoffees, to the Uſe of Husband and Wife for their Lives; and 
e caſterwards to the firſt, ſecond, and third Son of the Body of the Miſe, then to the Ieirs 
ll of the Body of the Wife by her Husband to be begotten ; they had Iſſue only a Daughter, tne 
his | Wife died, and the Husband levied a Fine of the Lands to bar the Daughter ; but ad- 
is, judged, that ſhe was not barred, becauſe the Husband had only an Eſtate for Life, becauſe 
n the Word Heirs which created the Inheritance, was annexed to the Body of the Fife, and the 
it. WE Husband is named afterwards to ſhew what Heirs thoſe ſhould be, (v:z.) not every Heir 
%; WE of her Body, but ſuch only which he ſhould beget; but if it had been to the Heirs which 
«1 BS 2c Husband ſhould beget on the Body of the IWife, there the Eſtate-tail had been in both. 
e 72. 131. Repps verſus Bonham. 

| 9. Where an Eſtate is limited to two, to have and to hold to the Uſe of the Heirs of 
g their Bodies; this is no Limitation of the Uſe but of the Efate, and the Heirs of their 
ber. Bodies are in by the Common Law of an Eſtate-tail. Cro. Car. 230, 244. Tenkyns verſus 
11. AE 70g. and 178. Meridith verſus Jones. | | | 
„10. Feoffment in Fee to the Uſe of himſelf; and afterwards he made his Will, by 
Tl hich he deviſed, that the Feoffees ſhould make an Eſtate to all his Sons, except to Henry ; 
be w and if 2% bis Sous die without Iſſne, Remainder to a Stranger ; it was held, that becauſe 
oaint WW E was not excepted in this laſt Clauſe, he had an Eſtate-tail. Hetley 57. Harris ver- 
Rv | 1US MAS, 


11. In a ſpecial Verdict in Ejectment, the Caſe was, Walter Brace being ſeiſed in Fee, 
Ec. made a Feoffment in Fee to 'Truſtees and their Heirs, to the Uſe of himſelf for 
Life, and afterwards to the Uſe of his Son Thomas Brace and his Feirs for ever; and fur 
| Default of Iſſue of the Body of the ſaid Thomas, then to his own right Heirs for ever: A- 
| cr died, then Thomas his Son entered, who having Iſſue Rebecca, married to one John 
Cokes, and Samuel Brace, he deviſed theſe Lands to Fohn Cookes and his Heirs, on the 
| Body of Rebecca begotten, paying Debts and Legacies; then Thomas died, and Joh 
| Wakes entered, upon whom Samuel Brace entered as Son and Heir of Thomas, and then 
Jobn Cookes brought this Ejectment; the fingle Queſtion was, whether Thomas Brace was 
| Tenant in Fee or Tenant in Tail, by Virtue of the Feoffment; it was inſiſted that he 
had an Eſtate in Fee, for ſuch an Eſtate is expreſly given him by this Deed ; tis true, it 
might have been otherwiſe in a * Will, but in a Deed an expreſs Eſtate firſt limited by 
the Grantor ſhall ſtand, and never be altered by any + ſubſequent Clauſe ; but adjudged, 
this is an Efiate-tail, becauſe the ſubſequent Words ſhall abridge the precedent Eſtate in 
Fee; for they ſhew what Iſſue was intended to inherit, (viz.) the Iſſue of the Body 5 
bomas, tis no more than a Gift to a Man and to his Heirs, (viz.) to the Heirs of his 
Body). 5 Mod. 266. Leigh verſus Brace. | 

12. In a ſpecial Verdict in Ejectment, the Caſe was, upon a Marriage Settlement and 
a Fine levied to the Uſe of Husband and Wife for their joint Lives, Remainder to the 
Heirs of the Body of the Wife, by the Husband to be begotten, Remainder (the Wife 
ſurviving her Husband) to the Wife for Life, Remainder to the right Heirs of the Hus- 
and; adjudged, this was an Eſtate-tail executed in the Wife; it could not be a contin- 
zent Remainder, becauſe that never is but in Caſes where the particular Eſtate may de- 
termine before the Contingency happens. Raym. 127. Merrel verſus Rumſey. 
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1 And. 3. the Feoffor lawfully to be begotten, Remainder to his own right Heirs ; the le. 


yy 
— 


Raym. in Fee of ſeveral Lands, and having Iſſue Robert by the firſt Venter, and Ralph b. 
_— 595 1 his ſecond Wife, covenanted to ſtand ſeiſed of his Lands in B. to the Uſe of hin. 
2 Mod, ſelf for Life, Remainders to Truſtees to ſeveral Purpoſes, Remainder to Jane for Life 
207. Remainder to Ralph and the Heirs Males of his Body, and of his Lands in JF. (beine 
1 Mod. the Lands in Queſtion) to the Uſe of his Heirs Males begotten on the Body of his ſaid 5 
58. 5. 2 cond Wife : Michael died, and the Queſtion was, whether by this laſt Limitation any Uſe 
r ariſe to Ralph; and adjudged, that it did, becauſe Michael the Father had an Eſtate 

for Life; *tis true, this is not by any expreſs Limitation, but by Operation of Law, ang 

that being conjoined to the Eſtate limited to the Heirs Males of his Body, makes an Eſtate. 

tail executed in him: Now this being in a Covenant to ſtand ſeiſed, (and no Tranſmu. 

tation of the Poſſeſſion, as it was in Greſold's Caſe) ſo much of the old Uſe undiſpoſed 

by the Covenantor remains {till in him, for there is nothing to take it out of him; and 

ſo is Cowndeit and Clerk and Bingham's Caſe. 2 Rep. 82. ſo that the old Uſe being fil 

in Michael the Covenantor, this Effate for Life in him ſhall not be raiſed by Implication 

to preſerve this Limitation to he Heirs Males of his Body; but that old Uſe ſhall be qua. 

lified in him by this new Deed of Covenant to ſtand ſeiſed, to make. it an Efate for Lif 

in him, to preſerve the Eſtate-tail : and if ſo, then the Limitation to the Uſe of bis Hein 

Males begotten on his ſecond Wife, is not a void Limitation ; but *tis an Eftate-tail executed 

in kim, and by Conſequence after his Death, it ſhall deſcend to Ralph his Son, as a con. 
tingent Remainder : Tui ſden Juſtice contra. 1 Vent. 372. Pibus verſus Mitford. S. C. 


Lev. 79- 13, In a ſpecial Verdict in Ejectment, the Caſe was, Michael Mirfo 


ES 
there the Effate-tail is not well limited. 
I. Eoffment to B. C. for Life, Remainder to the right Heirs Males of the Body of 


nant for Life died, the Feoffor had Iſſue two Sons and died; the eldeſt Son entered and 
died, leaving Iſſue only a Daughter; adjudged, that by the eldeſt Son's Dying withou 
Iſſue Male, the Eſtate- tail was ſpent, and that the ſecond Son could never take as a Py. 
chaſer ; becauſe the Father by limiting the Remainder to His own right Heirs, had not de- 
parted with the whole Fee out of himſelf; and if he cannot take by Purchaſe, he full 
not by Deſcent, becauſe the Daughter of his elder Brother is before him. Dyer 156, 
Griſwold's Caſe. Nota, This was of an Eſtate executed by a Common Law Conve- 
ance ; bur *tis otherwiſe where the Remainder is limited by way of Uſe, See Purchak, 


(B) 6. 


(FE 
By what Axs it Gall be barred, See Recorery. 


judged, that though by the Death of the Tenant in Tail in Manner as aforeſaid 
the Right to the Eſtate-tail deſcended to the Iſſue ; yet if the Proclamations afterwarb 
paſs without Claim of the Iſſue in Tail, they are barred. 3 Rep. 84. Caſe of Fines. 
2. The Father was 'Tenant for Life, Remainder in Tail Male to his eldeſt Son; Re 
mainder to the Father and his eldeſt Son, and to the Heirs Males of their Bodies lawjill 
begotten, &c. The Father levied a Fine with Proclamations, the eldeſt Son died beyont 
Sea, leaving Iſſue a Son, who was then an Infant; the Uſes of the Fine were declare 
to the Father for Life, Remainder to his ſecond Son in Tail; adjudged, that as to off 
Moiety of the Land, the Infant was bound by this Fine and Deed, becauſe the Pati 
was Tenant in Tail of a Moiety. 1 Leon. 211. Cotton's Caſe. 
2. Husband and Wife are Tenants for Life, Remainder 10 the Heirs of the Body of i 
Husband, he alone ſuffered a Recovery without his Wife; adjudged, this ſhall bar tit 
Remainders in Tail; but if her Inheritance had been joint with the Husband, in ſuc 
- Caſe a Recovery ſuffered by him alone, had been only a Bar to the Moiety. 5 Rep. 30 
Fitzwillian's Caſe. ; + | 
. Tenant in Tail of a Rent-Charge iſſuing out of the Manor of R. levied a F 
of the Manor and Lands, Ec. not naming the Rent-Cbarge; and in Replevin this Fit 
was pleaded, as levied of the Rent-Charge per nomen manerii, &c. with an Averm® 
that it was with an Intent of the Parties to bar the Rent; the Defendant pleaded ” 


compriſed ; and upon Demurrer it was the better Opinion, that the Rent was barn 
_— . J 
2 


Ny in Tail levied a Fine, and died before all the Proclamations paſſed ; at 


le 
R 
aon 


% 


Tail. 
virtue of the Statutes 4 H. ), and 32 H. 8, becauſe the Fine being levied of the Land 
chat ſhall include the Rent. 2 Cro. 699, Heliar verſus Sanders. | f 
The Caſe upon the Attainder of Sir Charles Danvers was, that Sir Joln Danvers , Ang. 
his Father Arno 10 Eli. levied a Fine of the Lands, Sc. to the Uſe of himſelf for 155. S. c: 
Life, Remainder to Elizabeth his Wife for Life, Remainder to the Heirs Males of the 
Body of bis own Father, Rem ainder to his own right Heirs ; and about twenty-ſeven Years 
afterwards, the ſaid Sir ohn Danvers and Elizabeth joined in another Fine, c. to the 
Uſe of them, and the Survivor for Life, Remainder to the firſt Son of Sir Charles Dan- 
vers in Tail, (which Sir Charles was the Son and Heir of Sir T7obn, but had murdered 
one Mr. Long the Year before) Remainder over ; one of the Pfoclainations was made on 


( this laſt Fine, and then Sir John died; and his Son Sr Charles being indicted for this Mur- 
d der, at the Aſſiſes in Milts, and the Indictment found, and he not appearing was out- 


lawed; but all the Proclamations were made on the Fine before the Exigent was award- 
ed; afterwards Sir Charles obtained a Pardon for the Murder, and about five Years af- 
| rerwards was attainted of Treaſon ; the Queſtion was, whether by this ſecond Fine, the 
Eſtate-tail made by the firit Fine was barred ; for if it was not, then Sir Charles being 
the Iſſue in Tail by that Fine, his Eſtate was forfeited to the Queen by the Attainder ; 
| | was inſiſted for her Title, that the ſecond Fine enured only as a Grant of the ſame 
Eſtates, which each Perſon took by the firſt Fine; that it would not bar the Entail, be- 
| cauſe all the Proclamations were not made in the Life-time of Sir oh! the Cogniſor ; 
| hut adjudged, that this ſecond Fine ſhall enure as a Feoffment with Livery on Record ; 
| for when he who has the Freehold in Poſſeſſion levies a Fine come ceo, that ſhall not enure as 
| 2 Grant but as a Feoffment, but without any Diſcontinuance of the Eſtate-tail; there- 
fore Sir Charles in this Caſe might have entered and recontinued the Eſtate-tail after the 
Death of his Father, before all the Proclamations were made; for nothing can hinder 
the Operation of the Proclamations, but an Entry or Claim by the Iſſue in Tail; which 
not being done, the Fine ſhall now be a Fine with Proclamations ab initio ; by which 
the Eſtate-tail, by Virtue of the Statute 32 H. 8. is peremptorily barred. Moor 628. 


1 Sir Charles Danvers's Caſe. | 12 . 
- 6. In Replevin, the Caſe was, H. 8. being ſeifed in Fee in Right of the Crown. grant- 
* ed the Lands to Wilder in Tail Male, who died, and the Lands deſcended to his Son, 
4 | who levied a Fine with Grant and Render to //eon and Gibbs for 1099 Years, and died; 
1.1 and whether this Leaſe was good, being by Fine with Grant and Render, to bar tae Iſ- 
6 | ſues in Tail, was the Queſtion ; the better Opinion was, that it did bind, but there was no 
3 WW Judgment given. Salli 105. Notley's Caſe; cited in 8 Rep. 78, in Stafford's Caſes. See 
11 | Cro. Car. 595, 612. Stratfeild verſus Dover. + th 
uin a ſpecial Verdict in Ejectment, the Caſe was, Tenant in Tail, Reverſion in the 
Crown, levied a Fine with Proclamations before the Statute 34. H. 8. cap. 20. and had Iſ- 
| ſue, and died; the Queſtion was, whether the Iflue in Tail was barred by the Statute 
4 H. J. it was objected that it was not, becauſe that Statute was ſatisfied by a Fine, bar- 
ning the Iſſue of Tenants in Eee-ſimple; for theſe may be intended Privies mentioned in 
that Statute ; tis true, the Iſſue in Tail is in ſome Meaſure privy, but they claim para- 
mount the Fine, and general Words in an Act of Parliament do not comprehend an E- 
| ſtate-tail ; but adjudged, that the Iſſue of Tenant in Tail is barred by a Fine levied by 
. the Anceſtor, by Virtue of the Statute 4 H. Y. before the Statute 32 H. 8. was made. 
eſaich Raym. 260. Murrey verſus Eyton. 286, 318, 338. F. C. 
ward e 8. Husband and Wife acknowledged a Fine ) Decemb. 1689. before the Chief Juſtice 
: Herbert, and ſoon afterwards King James abdicated, which put a Stop to all Proceed— 
$1 Bk: Law ; the Wife died on the 2oth of February following ; afterwards a Writ of 
_—_—_ Covenant was taken out, returnable on Michaclmas-Term laſt paſt, which was before the 
yon Abdication; and on the 22d of February the King's Silver was paid, and this Fine was 
cared engroſſed, and made a Fine as of Michaelmas-Jerm; and now it was moved to vacate 
co ot, becauſe it was acknowledged in one King's Reign, and there was no Writ of Cove— 
Tate e nant taken out then, but in the Reign of the Succeſſor; but adjudged, that the Fine 
| ſhould ſtand, becauſe they could not examine the Entring of the King's Silver after the 
of tl Death of the Party, in Regard the Fine was compleated, as of AMichaclnas-Terim prece- 
ar te ding; and ſo is Farmer's Caſe and Carrill's Caſe, that the Court would not ſtop a Fine 
n uch leried by a Feme Covert, after ſhe was dead. 2 Cent. 47. 
Leh. 3 9. In a ſpecial Verdict in Ejectment, the Caſe was, Tenant in Tail in Reverſion, after ado. 1 
| 2 Term for Years then in Being, Remainder in Fee to the Tenant in Tail; he made a | 
a Pine Leaſe to commence at a Day to come, and died before that Day, leaving Iſſue, who levied 
is T F ine; adjudged, that' the Remainder in Fee ſtood charged with this Leaſe; and if Te- 
erme mi nant in Tail had died without Iſſue, it ſhould have have been ſerved out of that Remain- 
ded f der; tis true, he left Iſſue, but the Eftate-tail was extinguiſhed by the Fine levied by 
reed e dach Iſſue, as if he had died without any Iſſue, for two Fees immediately expectant up- 
Vir en one another, cannot ſubſiſt in the ſame Perſon ; beſides, by the Statute 32 H. 8. cap. 36. 
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The Fine is declared to be a Bar to the Eſtate-tail, al id the Statute of Weſftm* 2. hay: 

made Eſtates-tail a Kind of particular Eſtates, they rnuſt like all other ſuch Eſtate, 10 
Tubje&t to Merger and Extinguiſhment, when united. with the abſolute Fee, as in 8 
Caſe. 1 Salk. 338. Simonds verſus Cudmore. e 2 ls 


7. at 
| Taihere the Eftate-tail all not be barred. See Recovery. (B) per totum. 


Fee Fines. I. Enant in 'Tail conveyed his Lands by Bargain und Sale in Fee; the Bargainee lex. 
(A) 11, T ed a Fine, and five Years paſſed in his Life-time, then he died; adjudged, thy 
* this Fine did not bar the Iſſue in Tail, but that he ſhall have other five Years after the 
Death of his Father; but if Tenant in Tail had been diſſei ſed, and the Diſſeiſor had l. 
vied a Fine, and five Years had paſſed without any Claim, that would have bound the 
Iſſue in Tail. Cro. Eliz. 896. Penniſtone verſus Lifter. | 
2, Tenant for Life made a Feoffment of Lands to V. R. to the Intent he ſhould convey 
them to a Man, and to a Weman whom that Man intended to marry, and to the Heir; 
of the Body of the Husband; they married and had Iſſue a Son, the Father died; the 
Son in the Life-time of his Mother, who was Tenant for Life, ſuffered a Common Rec. 
very, to the Intent that the Recoverers ſhould make a Feoffment to Uſes, and that the 
| Mother ſhould releaſe with Warranty; all which was done accordingly : And now the Que. 
ſtion was, whether the Demandant who was the Heir in Tail, ſhould be barred by thi 
collateral Warranty, or whether it was void by the Statute 11 H. J. cap. 20. Adjudyeq, 
that tho' that Statute makes the Diſcontinuance, Alienation, Warranty, and Recoxery 
void; yet they are good againſt the Parties themſelves, and againſt all others, except 


thoſe to whom the Inheritance doth belong after the Death of the Wife, and they only 
can avoid them by Entry ; adjudged, that where the Heir in Tail conveys to another, 
and the Releaſe or Confirmation of the Wife with Warranty is but to perfect or ſtrenthen 
that Conveyance, ſuch Warranty is not reſtrained by the Statute ; for it ſhall be intendei 
for his Benefit, and not for his Prejudice; adjudged likewiſe, that where the Remain. Wi 
der Man in Tail ſuffers a Recovery as in this Cafe, and ſo had diſabled himſelf to tak 
the Advantage of the Forfeiture, which incurred by the Feoffment made by the Tenant fr WE e 
Life, the Iſſue of the Tenant in Tail ſhall not have the Benefit of it after his Death, - 
3 Rep. 84. Lincoln College's Cale. =" 
3. Tenant for Life, Remainder in Tail, he in Remainder in Tail levied a Fine far c. b) 
ceſſit to the Tenant for Life, and her Husband, for the Life of the Wife ; the Proclamations Wi 6 
paſſed, and then the Cogniſor died; adjudged, this was not any Diſcontinuance or Br i 
of the Eſtate- tail, but during the Life of the Tenant for Life. 2 Gro. 40. Earl of N. F 
land's Caſe. bg . | 
4. Tenant in Tail is diſabled to bar his Iſſue by any other Means, than ſuch which are 
allowed by the Laws and Statutes in ſuch Caſes made and provided. Hob. 203. Candi uh 
verſus Worſely. - 5 ; Je 
5. Deviſe of a Rent- Charge of 15 J. per Arn. to each of his Daughters Elizabeth and oy 
Margaret, and to the Heits of their Bodies; and that if either of them ſhould die ui. By 
out Iſſie then living, then the Survivor ſhould have the whole 30 J. per Ann. for Life, aud ſha 
that after her Death the Whole ſhould be to the Heirs of the Body of ſuch Survivor; WF © 
the Teſtator died, Elizabeth ſuffered a Common Recovery of her Annuity of 15 /. j# * 
Ann. to the Uſe of Gabriel Metcalf and his Heirs, and died without Iſſue. Mer, 5 
granted the ſame to the Defendant Peach and his Heirs, and in Replevin, Ec. one Que- 
ſtion was, whether by this Recovery the Eſtate-tail in the Reut was turned into a Fee; the 


becauſe by the Writ of Entry a Fee-ſimple is always demanded ; and the Judgment ib 18 
that the Demandant ſhall recover the Fee ; but if *tis a Fee, *tis ſtill determinable by the be: 
Death of Margaret the other Siſter without Iſſue; therefore in the Avowry the Defendant BF 
ought to ſet forth, that Gabriel Metcalf, by Virtue of the Recovery, was ſeiſed of tie WF -.* 
Rent in Fee, as long as Elizabeth and Margaret, or either of them ſhould live and have Bl (vi; 
Heirs of their or cither of their Bodies; and aver, that Margaret was alive at the Tim 2 
of the Diſtreſs taken, and an Averment by Implication is not ſufficient. 2 Lutw. 1218. 1 and 
tbe Caſe of Weeks verſus Peach, 
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What may be entailed. 


' HE Office of Marſhal of England was entailed, and ſo was the Office of Cham- 
; berlain of the Exchequer, Ec. the Name of Duke, Baron, Earl, Marqueſs, or 
other Name of Dignity may be entailed ; but if a Man grant to a Man and to the Heirs 
of his Body, to be Keeper of his Hounds, or Maſter of his Horſe, this is void, becauſe 
tis not iſſuing out of Lands, but concerns Chattels only, and doth not ſavour of the 
Realty. 7 Rep. In Nevil's Caſe. | 


rr 4 * Id 2 2 LR 7 


Tales. 


(A) 


I. N Arreſt of Judgment for the Plaintiff, in a Writ of Entry, for that the Ap- 


pearance of a Juror being recorded, and he being not diſcharged by Challenge, 
was {worn of another Jury, and three Tales-Men were added to make up twelve 
of the firſt Jury, by which the Cauſe was tried, and held good. Hill. 5 Mar. 


Dyer 158. 


2. If but one of the principal Panel appear, there ſhall be eleven 'Tales-Men; or if 


4 At the Aſſiſes, one of the principal Panel appeared, and no more, and a Tales was 


& awarded, the Title whereof was nomina decem talium, and under it eleven were returned; 

| yet this was held good; for *tis only a Miſpriſion of the Clerk, and decem was put out, 

and then the Title was nomina talium, &c. it after a Tales granted, the principal Panel 

| ſhould be quaſhed, the Tales ſhall ſtand good, and more ſhall be added; ſo that the 
| Trial ſhall be by all Tales Men, and yet good, and in every Tales granted, the Number 

| ſhall be diminiſhed. 4 Rep. 103. Denbawd's Caſe. 2 Cro. 316. S. C 


5. There were twenty-four returned upon the Ve. fa. and but twenty-three on the Ha- 


| beas corpora, and the Jury did not appear full; yet a Tales was awarded, becauſe there 
| vere twenty-four on the Je. fa. 1 Brownl. 183. Trinbone verſus Smith. 


6. There was no Return of the Ve. fa. nor of the Tales, but the Poſtea mentioned that 


they were returned per mandatum juſticiar; adjudged ill, and that *tis not amendable by 


18 Eliz. cap. 14. for that remidyeth inſufficient Returns, but not where there is no Re- 


turn at all. 5 Rep. 41. Rowland's Caſe. 


7. A Ve. fa. was returned, and an Habeas Corpora in the Time of the Queen, who 


died; and in the Reign of King Fames, an Habeas Corpora was awarded to the Sheriff, 


(viz.) that he ſhould have the Bodies of the Juries auper ſummonit in Curia noſtra, & 


| 90d illis apponat decem Tales, which muſt be to the Jurors firſt ſummoned in Curia Regis, 
| and there were not ony ſuch, for they were ſummoned in Curia Regine ; and there being 


2 Trial had where ſuch a Tales was awarded, the Judgment was reverſed for that Reaſon. 
| Cro. 89. Knowls verſus Beckenſhaw. 


8. The Ve. fa. was awarded in the Time of the Queen, and a Difringas thereon, and 


after her Death, in the Reign of King James, the Sheriff was commanded that Diſtringas 


"ratores nuper ſummonit* in Curia noftra, whereas it ought to have been in Curia nuper 
*$/2#, and a Trial was had by thoſe Jurors, with a Tales awarded; and adjudged the 
rial was good, and the Diſtringas amended ; for this differs from the Caſe laſt mention- 


Nns ed; 


eleven of the prinipal Panel appear, there ſhall be one * Tales Man added, though the * 2 Roll. 
= Statute 35 H. 8. cap. 6. is in the plural Number, (viz.) they ſhall proceed with thoſe ad- 
E ded; and if two of the principal Panel appear, and are withdrawn, the Trial may be 
by * all Tales-Men. Mich. 8 Elix. Dyer 245. : 
= 3. A Tales de circumſtantibus ſhall never be awarded at a Trial at Bar, but it may be at 1 Roll. 
the Aſſiſes, though but one of the principal Panel appear; and by the Statute 35 H. 80 Rep. 51, 


| 5 „ be of an even or odd Number, Godb. 203. Norton verſus Lyfer. Dyer 10. 
| Elis. S. P. 
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ed, becauſe he is not commanded, by this Diſtringas, apponere Tales, as he was by the He. 
beas Corpora in that Caſe. 2 Cro. 161. Comyns verſus Kniveton. 

9. Upon a Challenge to the Sheriff, a Ve. fa. was awarded to the Coroner, and at the 
Trial a Tales was returned by the Sheriff, and there being a Verdict and Judgment fo 
the Plaintiff it was reverſed, for this Reaſon, in the Exchequer-Chamber ; for when the 
Proceſs is once awarded to the Coroner, they ſhall ſerve all other Proceſs in that Cauſe 
Telv. 15. Corne verſus Platow. 36 Eliz. Wie verſus Morgan. S. P. Telv. 213. Lord Caven. 
diſh verſus Sir Geo. Savill. S. P). | 

10. At a Trial, per medietatem linguæ, an Alien was withdrawn out of the Jury, and: 
Tales added; it was objected, that by the Statute 35 H. 8. a Tales could not be granteſ 
in this Caſe, becauſe the Statute mentions Jurors who have a Freehold of forty Shilling 
per Ann. which an Alien cannot have by Law; but adjudged, that the Tales was vel 
awarded, for 'tis expreſly appointed by the Statute, that they ſhall be of ſuch Perſons 3 
the firſt Jurors were. Poph. 36. Sir Julius Ceſar verſus Curwin. 

Cro.Eliz. II. Upon a Writ of Dower in Wales, there was Judgment, and a Writ of Err 

503. S. C. brought in B. R. and the Error aſſigned was, that a Tales was awarded upon the hi. 
firingas, where none of the principal Panel appeared; but the Judgment was affirmeq, 
for ſuch a Tales may be granted upon a Diſtringas, or upon a Habeas Corpora, but not upon 
a Ve. fa. if none of the principal Panel appears. Moor 528. Broughton verſus Randal. 

12. Upon a Motion in Arreſt of Judgment, it was objected, that the Sheriffs Name 
was not endorſed upon the Return of a Tales; but the Plaintiff had his Judgment, be. 
cauſe this is not a like Return of a Ve. fa. for the Statute which gives the Tales, doth ng 
provide for any Return at all; but only that the Tales-Men ſhall be added to the Jury, 
which being done in the View of the Court, it cannot be doubted but that the Sherif 
made the Return. Moor 846. Roe verſus Mood. 

13. There ſhall not be a Tales de circumſtantibus in an Aſſiſe; but a decem Tales ſecun. 
dum formam Statuti is good. Cro. Car. 149. Lort verſus Biſhop of St. Davids. 

Cro. Car. 14. The Sheriff returned only twenty-three upon the Ve. fa. and a Tales was awardel 
223, 278. to make the Number twenty-four, and the 'Trial went on, and the Plaintiff had a Ver. 
1 TW dict; and it was held & well, becauſe twelve of the principal Panel did appear, and in 
Jonesz 5). {uch Caſe, it was held in Tirell and Gardner's Caſe, that tis helped by the Statute il 
Gibſon Fiz. this being only the Default of the Sheriff. J. Jones 945. Sanckbill verſus Stocker, 
verſus 15. There were only twenty-three returned on the Ve. fa. and the Habeas Corpora wa 
1 * againſt thoſe twenty-three, and one more was added, ſo that the Habeas Corpora un 
+5 Rep. 4gainft twenty-four, and eleven of the principal Panel, and he who was added to the Hate 
37.” Corpora were ſworn, and the Plaintiff had a Verdict and Judgment; but upon a Wit 
of Error brought, the Judgment was reverſed, becauſe one was ſworn, who was new! 
Pang nar by the Sheriff, and this is not helped by any Statute. /. Jones 302. Fines ve 
us North. | . 
Cro. Car. - 16. A Day being appointed for a Trial at Bar by a Dorſetſbire Jury, the Sheriff by the 
224, 278. Order of the Plaintiff, countermanded all the Jurymen, but the Defendant did no 
know it; whereupon he and three of the Jury appeared on the Day, and the Defendant 
pray'd that the 'Trial may go on, but the Court would not grant a Tales, but offered to 
nonſuit the Plaintiff on Record; and directed that the Defendant ſhould contribute to 
ſatisfy the three Jurors who appeared, for they ſtood indifferent between the Parties 
and referred it to the Secondary to tax Coſts for the Defendant, in Satisfaction of his 
Trouble and Expences. 2 Sid. 77. Hunt verſus Hollis. | 

17. A Tales is never awarded upon an Indictment, without a Warrant from the A. 
torney General; but *tis upon Information qui tam, &c. without ſuch a Warrant, becauſe 
of the Intereſt which the Proſecutor hath. 1 Lev. 223. Ferney qui tam, Ec. 
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axe. 


to all the Judges of England: The 


in another Pariſh; and the 
pay Taxes in the Pariſh where the Waſte was, or where his Farm lay; and adjudged, 
that it ſhould be in the Pariſh where his Farm lay, becauſe the Common will paſs by the 


- Taxes. 


of Taxes in general. (A) | Of Taxes to the Poor. (B) 


(I 
Ok Taxes in general. See Davenant verſus Biſhop of Sarum. 


i 0 


Y an Act of Parliament for Building new Ships, and by another Act for diſ- 
banding the Army, all Lands, Sc. Annuities, Offices, (except military Of- 
fices, and Offices relating to the Navy) and all other real and perſonal Eſtates, 
were to be aſſeſſed equally by a Pound-Rate; upon a Reference by the King 


| Queſtion was, whether the Commiſſioners of the Cu- 
ſtoms being conſtituted by Letters Patents, are taxable in the Tower-Ward for their Sala- 


| ries of 1200 J. per Ann. it was inſiſted for the Commiſſioners, that the Word Offices did 


not extend to them, and the Words Annuities, Profits, and perſonal Eſtates are not then 
taxable in the Tower-Ward, for theſe Words follow their Perſons; as for the Word Of- 
fices, it imports a ſtated and ordinary charge for ever ; but this Office is pro hac vice 


| tantum; but per omnes Fuſticiarios, theſe Words Annuities, Profits, and perſonal Eſtate, 
| do charge theſe Salaries; tis true, this is not ſuch an Office, for which an Aſſiſe would 
lie, but certainly the Parliament intended to charge every Thing which was not excepted : - 
| Now military Offices are excepted of which an Aſſiſe will not lie; and yet 1 are called 


Offices, and would have been charged if not excepted, therefore the Commiſſioners muſt 
de taxed for this Office. T. 


Tones 220. Sir Rich. Temple's Caſe. | 
2, The Word Taxes generally ſpoken, and relating to a Freehold, ſhall be intende 


L parliamentary Taxes ; the antient Way of taxing, was by Tenths and Fifteenths, and 

that was always on the perſonal Eſtate, and ſo were Subſidies, which were afterwards in- 
| troduced ; and after that, Royal Aids, and laſt of all Poumd- rates, which were upon Rents 
and Lands: The Subſidy was a Tax impoſed on the Perſon, both for Lands and Goods, 
and the firſt of that Nature was given by the Statute 32 H. 8. cap. 50. and this was pay- 
able by the Party where he lived, and thus it continued till 15 Car. 1. The Pound-Rate 
came in Anno 17 Car. 1. and there was a Clauſe for the 'Tenant to deduct, and upon this 
Account it came to be inſerted in Deeds, that there ſhould be no Deduction for Taxes ; 
| but before all this, ( viz.) Auno 8 Ed. 3. a Valuation was made on all the Pariſhes in 
| England, and returned into the Exchequer, which was afterwards the ſtanding Meaſure 
| # taxing, till the Reign of H. 8. 2 Salk. 615. In the Caſe of Brewfer verſus Kidgell. 
N. 7 | 


z. The Teſtator deviſed his Lands to T: S. and his Heirs, on condition to pay 200007. 


ä to the Heir at Law, (viz.) 1000 J. per Ann. for the firſt ſixteen Years, and 2000 J. per 
Ann. afterwards; the Heir entered for Non- payment of 10007. and upon a Bill in 


Equity againſt him, the Deviſee was relieved; and amongſt other Things, it was decreed 


: that he ſhall not deduct for Taxes, becauſe the 10007. every Year is not to ariſe or Iſſue 


from the Lands, but is given as a Sum in Groſs, and ſecured by Entry on Non-payment. 


j I Hk. 156. In the Caſe of Grimftone verſus Bruce. 


4. The Inhabitants of one Pariſh had Common appendant in waſte Grounds which lay 
Queſtion was, whether the Commoner ſhould be aſſeſſed to 


Grant of the Farm with the Appurtenances; ſo tis to be conſidered as Part of the Farm, 


and to be taxed higher in that Reſpect. 1 Salk. 169. The King verſus Fox. 


5. In a ſpecial Verdict in Treſpaſs brought againſt the Collectors of the Land-Tax ; the 
Caſe was, the Plaintiff lived in Middleſex, and exerciſed the Employment of a Factor 5: 
London ; and the Queſtion was, whether he ſhould be taxed where he lived, or where he 
ollowed his Employment; and the Chief Juſtice Holt was of Opinion, that he could nor 


ke taxed by the Commiſſioners of Middleſex, becauſe by the Words of the Act he 1s to be 
| faxed where he exerciſed his Office; but the other three Judges held the contrary, be- 
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Fees Taxes. 


8 TT" 8 


5 Mod. 
368. S. C. 


43 Eliz. 
Cup. 2. 


it cannot be ſaid to iſſue out of the Term, when in Point of Duration it may laſt much 


wa — 
cauſe a Factory is not local, but a perſonal Employment, and the Perſon is taxable where 
he lives, and may likewiſe be taxed where he follows his Employment. 2 Salk. 616. 9%. 
well verſus Elford. | | 

6. Adjudged, that where a Covenantor enters into a Covenant to pay an Annuity i, 
J. P. he ſhall not deduct for Taxes, becauſe the Charge of paying the Annuity: is not on 
the Land, but on the Perſon of the Covenantor, for where the Leſſor had a long Term 
for Years, and deviſed an Annuity to T. P. and his Heirs, there ſhall be no Deduction. 
becauſe the Term is no otherwiſe chargeable, but as tis Part of the perſonal Eſtate, fo 


longer; ſo where the Grantor doth give and grant an Annuity to J. P. and afterward 
by another Deed ſecures the Payment of it out of ſome real Eſtate, there ſhall be no De. 
duction of Taxes, becauſe the ſubſequent Security cannot leſſen the Effect of the Grant 
and ſubject the Annuity to pay Taxes, which in his original Creation was Tax-free 
2 Salk. 616. Robinſon verſus Stephens. 

. Caſe, &c. upon a feigned Iflue, and upon non 4 pleaded, the Caſe was thus 
upon a ſpecial Verdict found, /. That A. being ſeiſed of Lands in Fee by Deed dateg 
1649, granted a Rent-charge out of them, to one Brewſter and his Heirs, which Dee 
was thus indorſed, that the Rent was to be paid clear of all Taxes ; afterwards the Granty 
confirmed this Grant, and covenanted to pay the Rent-charge clear of all Taxes ; after. 
wards by the Statute 3 Will. 45. in the Pound was laid on all Lands, and Power given 
to the Tenants to deduct it, with a Proviſo not to alter any Covenants between the Par. 
ties; the Queſtion upon the whole Matter was, whether the Tenant could deduct fo 
Taxes; adjudged, that if this Covenant had been made in the Tear 1640, it would not 
have diſcharged a Rent-charge from the Taxes impoſed by this Act, becauſe there ya 
no ſach parliamentary Tax known, or in Being at that Time; but there were ſuch Tax 
in the Year 1645, which was four Years before this Grant; therefore this Covenant muſt 
extend to them, otherwiſe it would ſignify nothing. 1 Salk. 198. Brewſter verſus Kedgel 

8. Debt upon Bond, the Defendant craved Oyer of the Condition, which was for Per. 
formance of Covenants, in a Leaſe wherein the Defendant had covenanted to pay ſo 
much Rent clear of all Taxes; the Defendant pleaded Performance, the Plaintiff replied 
and aſſigned a Breach in Non-payment of ſo much for half a Year's Rent; the Defen 
dant rejoined, that he had paid ſo much in Money, and ſo much for the Land-Ta, 
which being allowed, did amount to the whole Rent; and upon Demurrer, Holt Chic 
Juſtice held, that this Covenant did not extend to parliamentary Taxes, becauſe the Worl 
parliamentary was omitted; but the other Judges were of a contrary Opinion. 1 Sik 
221. Counteſs of Arran verſus Criſpe. | | 

9. The Defendants were indicted for a Miſdemeanor, for that being Aſſeſſors and Cd. 
lectors of the publick Taxes in ſuch a Pariſh, they aſſeſſed ſome too high, and other 
were omitted ; and yet on thoſe they levied the Money, and converted it to their om 
Uſe, for that their Names on whom it was levied was not in their Books; and being 
convicted, and coming ta receive Judgment, it was moved that no corporal Puniſhment 
might be inflicted, becauſe the Crime was not of an infamous Nature; but they were 
adjudged to the Pillory in the County where the Crime was committed, and that tix 
Marſhal ſhould carry them down, and a Writ ſhould go to the Sheriff to aſſiſt him in th 
Execution. Mod. Caſes 306. The Queen verſus Buck & al, 


6 
Ok Texes to the Booz, 


1. FN a ſpecial Verdict the Caſe was, the Plaintiff lived in Tateridge, and had Land 
there, but none in Hatfield, and yet he was rated to their Poor; but becauſe 74. 
ridge was a Pariſh in Reputation at the Time of making the * Statute, and had diſtind 
Conſtables, Church-Wardens, and Overſeers, Sc. and made their own Rates, whid 
were levied by their own Officers; for this Reaſon it was adjudged a diſtin& Pariſh from 
Hatfield. Cro. Car. 394. Tateridge verſus Hatfield. | 
2. In Replevin the Defendant juſtified by Virtue of the Statute of 43 Eliz. for Mo- 
ney due on a poor Tax; the Cauſe was tried at Bar, and the Queſtion was, whethe 
Stratton was in a Vill in the Pariſh of Biggleſwade in Bedfordſhire, or a Pariſh of it ſell; 
the Evidence to prove it a Vill was, that there were but two Church-Wardens, two Ove 
ſeers, and that Mariages, Burials, and Chriſtnings, and all other parochial Rights were 
at Biggleſwade, and that Stratton did contribute to the Repairs of Bizgleſwade Church: 
and to prove Stratton to be a Pariſh of it ſelf, the Evidence was, that in the Reign d 


Ed. 3. there was a publick Chapel there, and that Divine Service was read in it; _ 
5 "1 
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they had formerly diſtin&t Conſtables, and repaired their own Highways, till the Yeat 

634. and then the Difference between them and Biggleſwade was ſettled by a Judge f 
Aff e, and that in 1654. a Rate was made there: Sed per Curiam, Stratton is not a Pariſh ; See Ak. 
for this Evidence of a Chapel before the Statute, and of making a Rate after the Statute, ton ver/: 
will not make it a Pariſh in Reputation at that Time, without all other parochial — 
Rights; and it differs from the Caſe of Tateridge, for that was found to be a Pariſh in midge. 
Reputation at the Time of making the Statute. 4 Mod. 157. Rudd vet ſus Foſter. 


Tender. 


Where tis well made; and well pleaded, | 191 'tis ill made, and ill pleaded, 
| (A) (B 
(A) Dl I Tender of Amends. (C) 


%%% m),. or oth a ne 


& , "» 
Cahere it is well made, and well pleaded, 


— 
* 


H E Defendant was bound to pay 10 J. at Michaelmas, and to J. more 
at Lady-Day ; he tendered the firſt 10 J. at Michaclmas in Pollards, which 
Money was afterwards debaſed, and he not paying any other Money was 
| ſued ; adjudged, that ſince the Plaintiff refuſed to take it in Pollards, when they 
| were current at ſuch a Rate, he ſhall have it in Pollards ſtill, and that the Tender was 
| good. Dyer 82. | | 7 . 

| 2. After an Imparlance, the Defendant pleaded a Tender at the Day and Place, and that 
| there was no Body to receive it, and that he was yet ready, but did not ſay at all Times 
| atterwards ready; adjudged a good Plea. Dyer 300. 2 Cro. 617. Steward verſus Cole. 


* 3. Queen Elizabeth Anno 43. of her Reign, made mixt Money in the Tower of Lon- 
* | don, and ſent it into Ireland with a Proclamation that the ſaid Money ſhould be current in 
5 r that Kingdom, and accepted and received as ſuch; and that they who refuſed it ſhould be 


| puniſhed for a Contempt, and by the ſame Proclamation ſhe put down all other Coins 
| Current there. A Merchant in Ireland was bound to V. R. of London in a Bond of 200 J. 
| conditioned to pay to the ſaid V. R. 100 J. Sterling in Jreland on a certain Day, which 
| happened after the Proclamation, at which Day the Obligor tendered the 100 J. in mixt 
| Money ; and adjudged, that the Tender was good: In which it was likewiſe adjudged, 

that a Standard of Money is neceſſary, becauſe there could be no Equality in Contracts 
vithout it; that the King by his Proclamation may make any Coin lawful Money of Eng- 
lend; and if ſo, then a fortiori he may eſtabliſh a Standard; that this Prerogative hath 

been granted to Subjects, as to the Archbiſhop of Canterbury, and to the Abbot of &. 


Land Edmndsbury ; that the King may put a certain Value on any Coin, and that he may 
e Tate change his Money in Subſtance and in Impreſſion, and may utterly decry it, or make it 
Jiftin of no Effect, and that by his Prerogative without Authority of Parliament. 6 Ed. 6. 
Which Der 82. Caſe of mixt Money. Davis Rep. 18. _ | 
from 4. The Moftgagor was bound to pay 250 J. of lawful Money of England, on a certain 
ay and Place he tendefed the Money; but becauſe there was 5 s. in Spaniſp Money, 
or Mo and two other Foreign Pieces of Gold, the Mortgagee refuſe to take it, and at the laſt 
hetbet rt of the Day the Mortgagor tendered the Money in Baggs; adjudged, that the moſt 
i fel; r enient Time of Tender is before the Setting of the Sun; but if tis afterwards, ſo 
„oe bat the Money can be told by Day- light, tis good; adjudged, tfiat Spaniſh Silver was 


g weſt pak Money of England, being made ſo by Proclamation, and that *tis the Prerogative 

hurch:Þ a the King to make Foreign Money lawful ; adjudged, that the Tender in Baggs with- 

* telling the Money is good, if in Truth there was Money enough in them to ſatisfy 

it; tha 2 Debt; and that if there is any bad Money in the Baggs, and the Mortgagee accept 

che the Mortgagor is not bound to change it. 5 Rep. 114. Hade's Caſe. = 
5. 
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Lea jo F. A Pariſhioner ſued the Parſon for not taking away his Tithes, and declared that he 
S.C. at the Pariſh of R. had ſet out fifteen Cheeſes for the Parſon, Ec. it was objected, tha 
it doth not appear the Tender was made at the Parſon's Houſe, or at the Church, or t. 
the Parſon himſelf; but adjudged, that the Tender was good, and that it ſhall be intend. 
ed to be made at his Houſe. Godbolt 329. Wiſeman verſus Denham. by 
6. Debt upon Bond conditioned, that if the Obligor paid to the Obligee 20 J. upon 
ſuch a Day, &%. or to his Aſſigns, the Bond ſhould be void; the Defendant pleaded, that 
the Plaintiff appointed and aſſigned V. R. to feceive the ſaid 20 J. of him at the Plac 
and upon the Day, Ec. and that he had tendered it to the ſaid /. R. who refuſed 1, 
receive it ; and upon Demurrer this was adjudged a good Plea, without alledging Pay. 
ment in Fact; but if the Condition had been to pay the Money to a Stranger, there 
actual Payment muſt be pleaded, becauſe the Obligor had taken upon himſelf to pay th, 
Money at his Peril. Movr 37. 3 5 5 
1Brownl. 7. Where a Rent is reſerved by a Leaſe, and the Leſſee enters into a Bond for Per. 
76. S. C formance of Covenants, he is not bound to ſeek the Leſſor, but muſt tender it on the 
Land, if no particular Place is appointed by the Leaſe, becauſe in ſuch Caſe the Lay 
appoints the Tender to be on the Land. Hob. 8 Baker verſus Spaine. 
vel. 178. 8. In Trover for a Hatband ſet with Diamonds, which was pawned to a Goldſmith 
S.C. for 20 J. and which his Wife in his Preſence delivered to the Defendant, her Husbany 
: 1 * being ſick, of which Sickneſs he died, having made his Wife Executrix ; the Plaintiff x 
3 = terwards tendered the 20 J. to her, and demanded the Hatband of the Lefendant, ty 
whom it had been delivered; adjudged, the Tender to the “ Executrix was good; and 
* Hetley ſhe refuſing the Money upon ſuch Tender, the Property reverted to the Plaintiff, 2 0% 


* 2244. Sir John Ratcliffe verſus Davies. 


An- 5 2 | 
ningham. 8. P. Litt. Rep. 156. S. Gs 


9. Leaſe for Years rendring Rent at Michaelmas, upon Condition that if the Ren 
be then behind, and a Month after, that in ſuch Caſe the Leſſor might re-enter ; the Le. 
ſee ſent his Servant to the Houſe of the Leſſor after Michaelmas, but before the End d 
the Month to pay the Rent to him; the Servant delivered it to the Daughter of the Lt. 
ſor to deliver it to her Father, ſhe having received his Rent ſeveral Times before, and 
had accepted it; but now he refuſed and entered for Nonpayment ; and it was infiſted in 
his Behalf, that his Entry was lawful, becauſe the Tender made to the Daughter, ad 
by her to her Father was not good; for the Servant of the Leſſee had an expreſs Al. 
rity to deliver it to the Leſſor; and he having delivered it to another, he hath not pur 
ſued his Authority; but adjudged, that views the Tender and Refuſal was after th 
Rent was due, and before the End of the Month, and becauſe the Leflor could be at n 
Prejudice, if he had accepted it from his Daughter, as formerly he had done; therelor 
it was adjudged good. Godbolt 38. Cropp's Cale, Moor 223. S. C. The Tender was mat 
to the Leſſor himſelf. 5 | 
And. 10. The Covenantor in Conſideration of Blood did covenant to ſtand ſeiſed to the Uk 
293. S. C. of himſelf for Life, and afterwards to the Uſe of his Nephew in Tail, Remainder to tis 
6 Lo right Heirs of the Nephew : Proviſo, that if the Covenantor by himſelf, or any otit 
Pooh, 25, during his Life, render to the Nephew a Gold Ring, to the Intent to make the Uſes 10 
S. C. that then the ſaid Uſes ſhall be void: Afterwards 26 Eliz. the Covenantor was attaintil 
of Treaſon, which Attainder was confirmed by Act of Parliament, and enacted, that tis 
ſaid Act ſhall not extend to make any Leaſe void made by the King ſince the Treaſa 
committed, who in Truth before the Act paſſed, had made a Leaſe of theſe Lands; f 
terwards the Queen reciting the Proviſo in the Covenant to ſtand ſeiſed, and the Beneit 
See Stat. thereof given to her by this Act, authoriſed VJ. R. to tender the Gold Ring to the (6 
33 H. 8. venantor, to the Intent to make the Uſes in the Covenant void, who made the 'Tend! 
accordingly, but the Covenantor refuſed to accept it ; and this being certified into 
\ Exchequer, it was adjudged, that the Tender by this Proviſo was not inſeparably anne 
ed to the Perſon of the Covenantor ; but that any other Perſon might tender the RI 
and that it was given to the Queen by this Act of Parliament; and when a Condition 
given to the Queen by a Statute, the Performance thereof which is the very Subſtait 
of the Condition, is likewiſe given to her, unleſs tis inſeparably annexed to the Perl 
of another; therefore by this Tender, according to the Proviſo in the Covenant to ſtan 
ſeiſed, the Uſes were determined, and the Land veſted in the Queen by Virtue of 
* Statute. 7 Rep. Englefeild's Caſe. Moor 303. S. C. | 
11. In Ejetment the Caſe was, A Leaſe for Years was made upon Condition ro k 
void by the Tender of Six Pence to the Leſſee by him in Reverſion; the Leſſce ent” 
and was difleiſed by another; it was infiſted, that the Tender of the Six Pence to a" 
the Leaſe, could not be made after the Diſſeiſin; but adjudged, that it being a collat 
Thing, it may be well made afterwards. Paſch. 9 Fac. 1 Bulſt. 118. Platt verſus Shell 
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12. Upon Proceſs againſt the Corporation of Droitwich for a Fee-Farm Rent, the 
Caſe was, (viz.) This was an antient Corporation before the Reign of IH. 2. and 89 J. in 
Black Rent was reſerved; and now 100 J. Sterling in Specie was demanded. Hale 
Chief Baron: Both before and after the Reign of H. 2. and until the Reign of Ed. 3. 
all Fee-Farm Rents were reſerved in Biack Rłnt; (i. e.) in Silver Bullion refined and 
melted, but not ſtamped, and there was an Officer on Purpoſe to view and weigh it ; but 
in the Reign of Ed. 3. when Coining became in Uſe, which required an Alloy; then 5 7. 

Cem. was allowed by the Subject to the King, in Lieu of the refined Silver, ſo that 
he who was to pay 100 J. in Black Rent, was then to pay 1057. in coined Money; and this 
was who ſettled by Act of Parliament, as an equal Compoſition between the King and his 
Subjects, in the Reign of Hd. 3. Hardres Sor. Attorney General verſus Corporation of 
Droitwich. | 


(B) 
Where tis ill made, and ill pleaded; 


. AP HE Defendant was bound in a Bond to deliver twenty Quarters of Malt at R. 

on ſuch a Day; and if he failed, then to forfeit forty Quarters, for which the 

| action of Debt was now brought; the Defendant pleaded in Bar a Tender, but did not 

| {ay uncore prift, for which Reaſon it was held ill upon Demurrer. Dyer 24. Birkhead's 
ale. 3 | 

£1 So where a Man was bound in 20 J. to pay 10 J. he pleaded that he was ready at 1 And. 4. 

che Day to pay it, and that he tendered it at the Place; he ought to plead he was yet 

| ready to pay it, though there was a Place certain named where the Payment ſhould be 

made; but it was ſaid, it was otherwiſe in a collateral Thing, which ſeems contrary to 

| the Caſe before- mentioned. Dyer 151. Panel's Caſe. | 

z. The Condition of the Bond was, that the Obligor ſhould at ſuch a Day and Place 


Lent 
Le 


d Lelwer to the Obligee 20 J. or ten Kine, at the then Choice of the Obligee ; adjudged, 
n | that if he tendered one and not both, tis ill. Leon 68. Fordley's Caſe. See Baſſet verſus 
id bt | 


 Kerne. Antea Election. (A) 4. contra. | 

| 4 An Award was, that the Defendant ſhould pay to the Plaintiff 10 J. who pleaded, 
| that he was ready, &c. and yet is, without pleading a Tender, and for that Reaſon it was 
held ill, 1 Leon. 71. Brett verſus Andrews. Goldſ. 63. Owen J. . C. 


ed in 
, and 
the 


1 5. The Mortgagor died, leaving his Son and Heir an Infant; a Stranger tendered the 
r ti: Money on the Day, in the Name of the Heir, which the Mortgagee refuſed, and after- 
8 vards brought an Ejectment; the Jury found the Tender made by the Stranger, and that 
r 


the Heir was at that Time within Age; adjudged, that it was not a good Tender, be- 

cauſe the Jury found the Heir was within Age generally; which may be true, and yet he 

may be of Age to make a Tender, (viz.) eighteen Years old, and then he is out of 

Ward; but if they had found his particular Age, (viz.) ten or twelve Years, then the 

Tender had been good. Leon. 34. Watkyns verſus Afwick. Moor 222. S. C. Cro. Eliz. 

132. §. C. Owen 137. S. C. Infant. (A) 18. $. C. Owen 34. 1 
6. An Award, that the Defendant ſhould pay Money on ſuch a Day, and at ſuch a ; f 4. 8. p. 
Place ; he pleaded, that he tendered the Money at the Day and Place, and becauſe he vel. 38. 
did not ſet forth that he continued there ready to pay it at the laſt Inſtant of the Day, it 8. P. 
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redn vas held ill. 2 Cro. 423. Furſer verſus Prowd. 499. | 1 
ds; r 7. The Mortgagor on the Day and at the Place of Payment came to the Mortgagee, 1 
Bentl WW and told him, here I am ready to pay you the 200 /. which was the Mortgage-Money, N 
the 4 and held it all the Time on his Arm in Baggs; adjudged no good Tender, for it might [i 
1 be Counters or baſe Money. Suckling verſus Coney. Noy 14. See Antea Tit. Tender (A) 1 


8. Diſtreſs was taken for a Rent-Service; the Plaintiff pleaded, that at the Day of 
Payment he was upon the Land, and tendered the Rent, and remained there till after 
Stn-ſetting ; the Defendant proteſtando, that he made no ſuch Tender, pleaded, that after 
at, and before the Diſtreſs taken, he at the Day and Place demanded the Rent, and 
none was there to pay it; adjudged, that the Tender was ill pleaded, for he ſhould have 
continued after Sun-ſetting, and to the laſt Inſtant of the Day, and then he might have 
tendered the Rent when the Diſtreſs had been made; and if it had been taken after- 
| Wards, it had been wrong. Het? 13. Crawley verſus Kingſmill. Hob. 207. S. P. 

9. Bargain and Sale of Lands to /. R. with a Power of Revocation upon the Tender 
of 20 5. to the Bargainee at a certain Place; the Tender was made accordingly, but the 
Bargainee was not there preſent, neither had he any Notice of the Time when it would 
| de tendered ; it was held, this was no Performance of the Condition to avoid the Bar- 
bun and Sale. Moor 602. The Lady Burgb's Caſe. 
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10. The Caſe upon the Pleadings was, that the Defendant tendered Amends after the 
Taking and before the Delivery of the Cattle; adjudged, that the Tender was ill, because 
the Word Delivery implies, that they were impounded. Hetley 165. Lit. Rep. 355. g 0 
Jennings verſus Confin. F 3 

11. Aſumpſit, &c. in which the Plaintiff declared, that in Conſideration he would pa 
ſo much Money to the Defendant, he (the Defendant) promiſed to aſſign his Term to 
the Plaintiff, and that he had tendered the Money to him (the Defendant, ) but that he 
had not aſſigned the Term; upon on aſſump pleaded the Plaintiff had a Verdict, and 
it was moved in Arreſt of Judgment, that the Declaration was ill, becauſe the Plaintif 
had ſet forth a Tender of the Money, but did not alledge that the Defendant refuſeq y 


accept it, and *tis the Refuſal which is iſſuable; which is very true; and it would hare 
been ill, if the Defendant had demurred to the Declaration; but 'tis cured by the ver. 


dict. Sid. 13. Ball verſus Peake. : 

12. Debt upon Bond conditioned to pay Money for another, who had entered into; 
Bond to pay the ſame to the Obligee, at his Houſe on the 17th of June, if he would 
deliver up the firſt Bond uncancelled, and aſſign the ſame to the Defendant ; who play. 
ed, that he went to the Houſe of the Obligee on 17th Fuly, an Hour before Sun: ſet, 
and there ſtay'd till it was down, paratus to pay the Money ; but that the * Obigee va 
not there ready to receive it, or to deliver up the Bond, & hoc, &c. upon a Demurrer it 
was adjudged, that this Plea was ill, for it ſhould have been obtulit ſolvere, becauſe the 
Tender and not the paratus is iſſuable. 3 Lev. 103. Cole verſus. Walton. 

13. Caſe, &c. by Husband and Wife for Money lent by the Wife dum fola ; then they 
alledge a ſpecial Requeſt by the Wife 2 Nov. c. before the Marriage, and by the Hus. 
band 1 Decemb. after he was married, and that the Defendant had not paid, Ge. he 


pleaded in Bar, that he was always ready to pay, Sc. arid that he tendered it on the 
1 May, Sc. and upon Demurrer to this Plea the Plaintiffs had Judgment, becauſe the 


Tender was pleaded after both the Days of Requeſt. 1 Lutw. 224. Johnſon & ux verſy 


Mapletoft. Fe | | 
14. Indebitatus Aſſumpfit, &c. for ſeveral Sums upon ſeveral Promiſes ; the Defendant 


after an Imparlance alledged, that the ſeveral Sums for which the Plaintiff had declared, 


amounted to 66 J. and as to 64 J. Part thereof, he pleaded on aſſumpſit; and as to the 
reſt he pleads in Bar, that the ſeveral Promiſes ſet forth by the Plaintiff were but one 
Contract for an Horſe, and that before the Action brought, he tendered the Reſidue, (viz) 
2 J. to the Plaintiff, which he refuſed to accept, and that paratus fuit, and till is ready 
to pay the ſame ; upon a Demurrer to this Plea, it was held ill after an f Imparlance; 
beſides, tis incertain upon which of the Promiſes the Money was tendered, 1 Lain. 
238, Morris verſus Coles. See Raym. 449, 

15. Caſe by an Adminiſtratrix, Gc. the Defendant pleaded in Bar an Award made be. 
tween him and the Plaintiff, that the Defendant ſhould pay the Plaintiff 7 J. 15 s. and 
that both of them ſhould be at equal Charge at the Payment of the Money, or at the 
delivering a Note under the Hand of the Defendant for that Value; then he alledges 
that ſemper paratus fuit from the Time of the Award, and that he is ſtill ready to pay the 


Money, and tendered a Note under his Hand unto the Plaintiff pro valore; and upon 


Demurrer to this Plea, it was held that the Award was void, becauſe it was of one Part, 


for the Money was not awarded to be paid i Satisfaction of any Thing; but if it had 


been good, yet as 'tis here pleaded, it had been no Bar to the Action, becauſe *tis not 
executed, either by the Payment of the Money awarded, or by a Tender or Refuſal 


which in Law amounts to a Payment; beſides, he alledged that ſemper paratus fuit, which 


ſignifies nothing without tendering it in Court thus, (viz.) Semper paratus fuit & adius 
exiſtit ad ſolvend præfat (the Plaintiff) eaſdem ſeptem bibras, ac illas eidem (the Plain- 
tiff) paratus ad ſolvend idem (the Defendant) hic in curia profert, & hoc paratus eſt ven. 
ficare, &c. for paratus ſemper ſuit is no good Plea without ſuch a Tender in Court 
1 Lutw. 281. Ruſſel verſus Williams. 1 Lutw. 364. Brownlow verſus Hewley. S. P. 

16. Debt upon Bond, conditioned to pay Rent, E9c. the Defendant pleaded that he wi 
Tenant at Will to the Plaintiff, and that Half a Year's Rent was due to him, which be 
was ready to pay on the Premiſſes, and that no Body was there to receive it; and that 
afterwards obtulit ſe to pay the Money to the Plaintiff, but he refuſed to take it; and up- 
on a {ſpecial Demurrer to this Plea it was adjudged ill, becauſe the Defendant did not 
plead that he was a convenient Time on the Lands before the Sun ſet ; but in this Caf 
that Fault was cured, becauſe the Tender was pleaded to the Plaintiff himſelf ; howevet, 
it was a Fault, becauſe he ought to plead the Jaft Inſtant of Time, for Liberty is given '0 
the Plaintiff to come at that Inſtant. 1 Lutw. 590. Keating verſus Iriſh. 


17. In Replevin, &c. the Defendant avowed the taking the Cattle Damage-feaſant ; 
the Plaintiff replied and diſclaimed any Title to the Place where, &c. but ſet forth, that 
his Cattle entered into the Defendant's. Ground againſt his Will, and did Damage; at 
that immediately after the Treſpaſs done, he tendered to the Defendant 5 s. in Amen 

2 
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, wb ws gms 4 


— 
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Tender. „ 


becauſe the Plaintiff did not alledge that the Tender was made before the Impounding; for 
t may be made immediately after the Treſpaſs, and yet not before the Cattle were put in 
the Pound; and tho by the Statute 21 Fac. cap. 16. 'tis enacted, that in all Actions of 
Treſpaſs quare clauſum fregit, and where the Defendant diſclaims any Title, and ſhall in 
his Plea ſet forth that the Treſpaſs was involuntary, there a Tender of Amends at any Time 


Jeſore the Action brought ſhall be good; yet a Replevin is not within the Letter, or Equi- 


ty of that Statute ; and fo it was adjudged. 2 Lntw. 1594. Allen verſus Bayley. See (C) 


| pl. 1, 2. S. P. ; 


18. Debt for Rent upon a Leaſe for Years of an Houſe, reſerving Rent by quarterly 
payments; the Defendant pleaded, that upon Chriſtmas-Day, (being the quarter Day) 


for the Rent whereof the Plaintiff had declared, he (the Defendant) was at the ſaid 
Houſe by the Space of an Hour before Sun- ſet, and ſtay'd there until Sun ſetting of the 


fame Day, ready to pay the ſaid Rent; and that neither the Plaintiff, or any Body in his 
Behalf came, or was there ready to receive it; and that the Defendant ſince the Day, al- 
ways was, and yet is ready to pay the ſame, & denarios illos idem, (the Defendant) Hic in 


| Curia profert parat fore ſolvend eidem (the Plaintiff, ) {; (the Plaintiff z, os de eodem (the 


Defendant) recipere velit, & hoc, &c. and upon Demurrer to this Plea, it was objected, 


| that the Defendant did not ſet forth a Tender on the Day, but only that he was ready then 
| to pay the Rent; but adjudged that the Plea was good without a Tender, but it had been 
| otherwiſe, if the Action of Debt had been brought upon a Bond; for there to ſave the 


Breach of the Condition, the Defendant muſt alledge a Tender. Raym. 418. Crouch ver- 


| ſus Falfaffe. See Mannd's Caſe. See Crawley verſus King/mell. Winch. Ent. 1032. See Cro. 
| Car. 76. Cro. Eliz. 828. 1 Leon. 11. Brett verſus Andrews. 


19. Debt upon Bond conditioned to pay 127. on Auguſt 15, and on Feb. 15, &c. by equal 
Portions ; the Defendant pleaded, that on Auguſt 15, there was 67. due and no more, and 


| that he (the Defendant) on the ſaid 15 Day of Auguſt at B. oltulit ſoldere the ſame, and 

was ever afterwards ready to pay it, and after that, (viz.) on the firſt Day of December, 
Nc. did pay it to the Plaintiff which he did accept; and upon Demurrer, this was held 
ill, becauſe the Defendant had pleaded a Tender without a Refuſal of the Plaintiff to accept, 
and his Accepting it afterwards will not help; *tis true, if a certain Place of Payment had 
been limited in the Condition, and the Defendant had ſhewed in his Plea, that the Plain- 

tiff was not there ready to receive it, this had been good; but here was 0 Place of Pay- 


nem in this Condition. 2 Vent. 107, 105. Buckler verſus Millerd. Cro. Eliz. 888. Lea ver- 
ſus Exilles. S. P. 


20. In Debt for Rent, the Defendant pleaded in Bar to the Action, for that he paratus : Lev. 


fut at the Day and Place to pay the Rent, and that ever ſince he hath been ready, aud 209. . C. 
| profert hic in Curia the Rent, and therefore petit judicium * de dammis; and upon Demur- . LN 
rer, it was was objected that this Plea was ill, becauſe where the Time and Place of Pay- en 
nent is certain, tis not a good Plea to ſay ſemper paratus fuit, without alledging that l- 
| tulit ſe ſolvere ; beſides this was pleaded in Bar to the Action, when it ſhould be pleaded 
only in Bar to the Damages; for both which Faults, the Plea was adjudged to be ill. 2 
| Vent. 322. Osborn verſus Beverſham. 2 Salk. 583. Horne verſus Lewin. S. P. In Replevin. 


&damna. 


21. Indebitatus aſſumpſit, and a quantum meruit, and the Plaintiff laid a ſpecial Requeſt 


at ſich a Day aud Place, and that the Defendant refuſed to pay, c. he pleaded that be- 
fore the Requeſt, at ſuch a Day he tendered the Money, and the Plaintiff refuſed to ac- 
| Cept it, and that afterwards /emper paratus fuit, & profert bic in Cur', &c. and upon De— 
| Murrer to this Plea, it was adjudged ill; firſt, becauſe it was pleaded after an Imparlance, 


which ſhews that he was not ſemper paratus, beſides tis no Plea to an aſſumpſit; "tis true, 


| where the Agreement is to pay at a certain Time, there a 'Tender at that Time & ſemper pa— 
| fats is a good Plea; but where *tis payable immediately by the Agreement, there the 
| Defendant muſt plead ſemper paratus from the Time of the Promiſe ; but there is a Diffe- 
| rence in pleading a Tender in an Action of Debt, and in an Action on the Caſe ; for in 
| Debt the Damages are but acceflary, and therefore in pleading a Tender to ſuch Action, 
| the Defendant muſt pray Judgment de damnis ; but in aſſumpfit the Damages are principal, 
and in ſuch Caſe the Defendant muſt plead /emper paratus, with a profert hic in Cur”, & 


pray Judgment de ulterioribus damnis. 2 Salk. 622. Giles verſus Hart. 

22. Aſſumpſit, &c. the Defendant pleaded, that on ſuch a Day before the Action 
brought, he tendered the Money, & ſemper paratus & adhuc, &c. and prays Judgment de dan- 
"5; and upon Demurrer to this Plea, it was adjudged ill, for tis not ſufficient to be 


| ſemper paratus after the Tender, becauſe the Money was due before ; and the Neglect to 
pay it was a Delay, and a Breach of the Agreement, ſo that all the Time before the 


ender is unanſwered. 2 Salk. 623. Sweatland verſus Squire. 

23. Where Time and Place of doing an A& is made certain by the Agreement of the 
ee and they both meet accordingly, he who pleads a Tender, muſt alſo plead a Re- 
ulal of the other to accept, otherwiſe ſuch Plea will be ill upon a Demurrer, but not at- 


ter a Verdict; and if the Defendant is abſent, that muſt be ſet forth, and that he was 
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| which he aver'd was ſufficient, &c. and upon Demurrer, this Replication was held ill, 
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at the Time and Place, & obtulit fe. 2 Salk. 623. Lancaſhire verſus Killigrew. See Opic 
verſus Peters. | | 


(Cc) 
Chere it was well made, and where not. 


I. 6 bart DER of ſufficient Amends before the Diſtreſs taken is good; after the Di. 
& f{treſs, and before the Impounding for Damage-feaſant, it makes the Detainin 
wrongful, though the Taking was good; but after the Impounding, the Tender comes to, 
late, becauſe then the Cattle are in the Cuſtody of the Law; neither is a Tender good 
to the Servant or Bailiff diſtraining, but it muſt be to the Party himſelf, to whom the 
Injury was done. 5 Rep. 76. Pilkingtoi”s Caſe. Cro. Eliz. 332. S. C. 8 Rep. 146. In the 
ſix Carpenters Caſe. S. P. See (B) pl. r7. | | 
2. By the Statute 21 Fac. cap. 16. a Tender is to be made immediately after the Treſ. 
paſs, and before any Suit commenced ; and therefore a 'Tender after an original Writ, 
after an Arreſt upon a Latitat comes too late. Cro. Car. 192. Watts verſus Baker. See (B) 
J. 17. + 
. 3. Reſcons, &c. in which the Plaintiff declared, that he had diſtrained five Hogs doing 
Damage, Sc. and would have impounded them, and had actually put one in the Poul, 
&c. the Defendant pleads, that after the Taking, and before the Reſcous, he tendered 
to the Plaintiff ten ans which was a ſufficient Amends ; and upon a Demurrer, this 
Plea was held ill, becauſe the Tender came too late for the Damage done by that Hoy 
which was in the Pound, therefore he ſhould have traverſed that one Hog was in the 
Pound. 2 Lutw. 1259. Alwaies verſus Broom. | 
4. In Replevin, Sc. the Defendant avowed the Taking, Ec. for Rent arrear, and 
iſſuing out of a Tenement Parcel of the Manor of Xe:inſham; the Plaintiff in his Repl. 
cation confeſſed the Rent, but that he had tendered it before the Diſtreſs was taken; and 
upon a Demurrer to this Replication, it was inſiſted that it was ill, becauſe he did not ſe 
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P 
forth that he tendered it on the Land, out of which the Rent was iſſuing ; tis true, it 
muſt be ſo upon a Condition, but where tis upon a Reſervation, it ſhall be conſtrued f- PV 
vourably. 2 Sid. 40. Hobbs verſus Eſtcourt. | 3 

f 

| | Ez 

| | fi 
Term foz Years | 

7 + BY 

| 

| ce 

(A) fl. 

1. N Treſpaſs, upon not Guilty pleaded, a ſpecial Verdict was found, in which th: Wi © 
Caſe was, Leſſee for one Thouſand Years of Lands, reciting the original Leaſe, Se 
grants the ſaid Lands, together with the ſaid recited Leaſe to I. R. bis Executors, Wi |: 


Adminiftrators and Aſſigns, Habendum to the ſaid IV. R. his Executors, &c. after 
the Death of the Grantor and his Wife ; Holt Chief Juſtice held, that where a Term! 
granted the Lands generally, the Grantee is no more than Tenant at Will to the Grat- 
tor, becauſe that is enough to ſatisfy the Grant; and it doth not appear that the Grant! 
intended to paſs his whole Intereſt ; but if inſtead of the Lands he had granted the Term, 
| | it had been otherwiſe ; tis true, here is a Grant of a Leaſe, but *tis of the ſaid recites 
1 leaſe, which fignifies nothing but the Deed, and not the Intereſt of the Term, and 
i} therefore the Habendum is void; but if it had been a Grant of the Term, Habendum after 

the Death of the Grantor and his Wife, there the Habendum ſhould be rejected as repug- 
nant, and if ſo, then the Term would paſs by the Premiſſes, but here was no Word in 
the Premiſſes to paſs the Term: But a Writ of Error being brought in the Exchequer 
Chamber, this Judgment was reverſed, for by the Grant of the Lands to the Grantee, bus 
Executors and Adminiſtrators in the Premiſſes, the whole Term of one Thouſand Yea! 
was transferred preſently ; and if fo, then the Habendum muſt be repugnant, becauſe i 
was not to paſs by that, till after the Death of the Grantor; and this Judgment was af- 
firmed in the Houle of Peers. 1 Salk. 345. Germain & ux verſus Orchard. 
2. The Plaintiff declared, that he was poſſeſſed of ſuch an Houſe for a Term of Yea! 
n and that he and all thoſe whoſe Eſtate he had, &c. havnerunt & habere debuerunt a Way 10 

1 Vent, the Church, and that the Defendant obſtructed it; after a Verdict for the Plaintiff, tht 
18. Judgment was ſet aſide, becauſe Leſſee for Years cannot declare by a Que eſtate, for he 
Sid. 297. hath no Perſon's Intereſt or Eſtate but his own; it had been well, if he had declared that 


habcre debuit viam, &c. I Salk. 363. Dorney verſus Caſhford, Tim 


Time. 


of Time and Computation of Time; Death of the Teſtator; and where not. 
and of Days and Months, and where | (B) 
Time is made Part of the Iſſue. (A) | Of Actions, Executions, c. brought 
Where the Time of making a Will ſhall | and executed before the Time. (C) 
relate to the Making, and not to the 


CA). 


Of Time and Computation of Time, and of Days and Months; and 
where Time is made Part of the Jffye, See Deeds. (B) per totum, 


I. HE Caſe upon the Pleadings was thus, (vz.) Bargain and Sale dated Octob. 
4. by which the Lands were conveyed to L. D. in Fee; and the ſame Per- 
ſon levied a Fine of the ſame Lands, and by Deed dated OFob. 9 following, 

1 declared the Uſes to J. S. in Fee; the Deed of Bargain and Sale was not 

| enrolled till the 21. Day of March following, which according to the Computation of 28 

Days to the Month, was the very laſt Day of the fix Months required by the Statute, 


fa- | which enacts, that the Lands ſhall not paſs, unleſs the Deed be enrolled within fix Months 
after the Date thereof, which could not be done in this Caſe, if the Day of the Date 
| ſhould be excluded; and if ſo, then the Cogniſee of the Fine had the beſt Title; but it 
vas adjudged for the Bargainee, becauſe at Common Law the Uſe of the Land was al- 
| tered by the Deed of Bargain and Sale, and it had been actually veſted in the Bargainee, 
if it had not been for this Statute 2) H. cap. 16. of Enrollments, which reſtrains this 
particular Sort of Conveyance, that it be enrolled within fix Months after tis dated; and 
which was done in this Caſe; becauſe the Day on which the Deed was dated, ſhall be ac- 
counted one of the twenty-eight Days to make up the firſt Month, and the laſt of the 
| fix Months ſhall not be ended till twenty-one Days in March ſhall be expired. Dyer 218. 
2. The Teſtator deviſed an Houſe to his Wife and her Heirs, upon Condition, that 
| the i ſhe, by Advice of Council in convenient Time, ſhould give the ſame to maintain a Free- 
cale; WF School, Cc. the did perform the Condition within eight Tears after the Death of the 'Te- 
1101 ſtator; adjudged that the Condition was broken. 1 Rep. 25. In Porter's Caſe. 
af 3. When a Feoffee, or Grantee is to do an Act to or for the Feoffor or Grantor, upon 
mar Bl any Condition, and no Time is appointed in the Condition when it ſhall be done, regu- 
oral larly, they may do it at any Time during their Lives, if the Feoffor or Grantor doth 
ate BE not haſten them, by a Requeſt to do it at a certain Time and Place; and in ſuch Caſe 
Teri | they ought to do it accordingly ; but if no Requeſt be made, and they die before the 
-ecited Condition is performed, in ſuch Caſe 'tis broken. 2 Rep. Jo. Laft Reſolution in Lord 
, and CromwelPs Caſe. | 
n after 4. Where by the Condition of a Bond ſomething is to be done to or for the Obligee, 
repuß which in its Nature is tranſitory, and no Time appointed when it ſhall be done, (as to 
ord n N pay Money to him, or the like) there it muſt be done in convenient Time, and that with— 
equer I out Requeſt; but if there is a certain Place appointed where the Thing ſhall be done, 
ee, hh and the Concurrence of the Obligee and Obligor are both requiſite to the Performance 
| Year of it, there the Obligor hath Time during his Life to perform it, if he is not haſtened 
auſe! by the Requeſt of the Obligee; ſo likewiſe if the Concurrence of the Ohligee, and a 
was ar Stranger is neceſſary, the Performance ought to be haſtened by the Requeſt of the Obli- 
zee; but if the Concurrence of the Obligor and a Stranger are neceſſary, there the Per- 
1 ormance muſt be in convenient Time; but where the Act, which the Obligor by the 
hate ondition of his Bond ought to perform, doth not concern the Obligee, nor is in any wiſe 
In: 


* for his Benefit, but is to be done by the Act and Labour of the Obligor himſelf, and no 
for me limited in the Condition when it ſhall be done, there the Obligor hath Time durin 


5 ” to perform it. 6 Rep. 31. Boothic's Caſe. Poph. 198. Brown verſus Strowd. S. P. 
1... C 
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5. The Obligor entered into a Bond, with a Condition, that if he did permit the Obj 
gee, or his Aſſigns, not only ro threſh his Corn in the Obligor's Barns, but alſo to car 
it away from Time to Time at all convenient Times hereafter, or to pay eight Pounds On 
Requeſt; that then, Oc. the Corn lay in the Barn two Years, and molt of it being eaten 
by Rats, the Obligee cauſed the Reſt to be threſhed and carried away, and then brought 
an Action againſt the Obligor; in this Caſe the Court made a very nice Diſtinction de. 
tween theſe Clauſes, at convenient Time, and within convenient Time; and that the Obl. 
gee's Coming for the Corn two Years after it was laid in the Barn, was at a convenien 
Time, it being neither in the. Night-time, or on the Sabbath, though it was not within 
convenient Time. Golds. 76. Earl of Kent's Caſe. 

6. Where Months are mentioned in a Satute, the Computation ſhall be according ty 
twenty-eight Days, and not according to the Kalendar. Cro. Eliz. 835. Dormer verſus 
Smith. F | 

7. Sir R. Brown was ſeiſed of the Manor of O. and Sir R. Strowd of the Manor of 
and they agreed to exchange the ſaid Manors; and becauſe the Manor of O. was better 
than the other, Stromd covenanted with Brown and his Son to pay 1200 J. for the My, 
of O. and that before Michaelmas next, there ſhould be mutual Aſſurances made of the g. 
ſpective Manors, and in the mean Time each of them ſhould enjoy their own, and Bond 
were given for Performance of Covenants; in an Action of Debt brought by Sir gy 
Brown and his Son on the Bond, they declared that they had performed the Covenants oi 
their Parts, but that the Defendant had not paid the 12007. The Defendant by Proteſt. 
tion ſaid, that the Plaintiffs had not performed the Covenants, and then pleaded, tha 
after Michaelmas the Plaintiffs ſold the ſaid Manor of O. to V. R. and his Heirs; an 
vpon Demurrer to this Plea, it was inſiſted for the Defendant, that this Contract was ey. 
ecutory, for no Money was to be paid by him till he had the Manor, the Contrad being 
to pay pro manerio, and the Word Pro implies a Condition; beſides there is no Time lin. 
ed when the Money ſhall be paid, and though where the Act is tranſitory it ought to he 
done in convenient Time; yet in this Caſe, the Law will not appoint any Time, becauſe hy 
the Sale of the Manor to another, the Plaintiff hath diſabled himſelf to exchange vit 
the Defendant ; but it was argued for the Plaintiff, that the Act here to be done is up 
an indefinite Time, and that the Defendant is to do the firſt Act; for he ought to pro 
cure mutual Aſſurances, to be adviſed or made by Council before Michaelmas, for other 
wiſe the Plaintiff might be hindered from the Sale of his Manor all his Life-time lik 
the Caſe of Mills and Parſons, where a Man covenanted in Conſideration of an Annuiy 
of four Pounds to be granted, payable to him yearly on Michaelmas and Lady-Day, tat 
he would levy a Fine of the Manor of JF. to ſuch Uſes, and the Annuity was not grant 
ed before Michaelmas; it was adjudged in that Caſe, that the Annuity ought firſt to b 
granted, otherwiſe he was not obliged to levy the Fine. Pop). 198. Strowd verſus Brix 
Mich. 37 Eliz. Mills verſus Parſons. pl. 4. S. P. | 1 

8. Error of a judgment in Debt upon Bond, to pay Money within a Year after tie 
Death of the Teſtator, if the Obligee releaſed all other Actions on Requeſt ; the Parti 
were at Iſſue upon the Requeſt, and the Jury found for the Plaintiff, and Judgment 
thereon ; and the Error aſſigned in the Exchequer-Chamber was, that it appeared up 
the Record, that the Action was brought before the Time of Payment; but the Judy 
ment was affirmed ; for if the Action is brought before the Day of Payment, and tit 
Plaintiff hath Judgment, and then the Defendant brings a Writ of Error which depend 
in Suit till after the Day of Payment, the Action by that Means is made good, becaul 
all that while the Defendant was Debtor to the Plaintiff. Trin. 29 Eliz. 2 Leon. % 


Thurketell verſus Tyes. | 


9. Debt upon Bond conditioned, that if the Defendant came to the King's Head on it 
12th Day of October, and there choſe two Arbitrators, Ec. the Defendant pleaded, that 
he came to the King's Head on the 12th Day of October, and there choſe two Arbitrato" 
Sc. and that the Plaintiff was not there; and upon Demurrer to this Plea, it was obj 
ted that it was ill, becauſe he did not ſhew at what Time and Hour of the Day he call 
thither, nor how long he continued there; for he ought to be, and continue there durik 
ſuch a convenient Time, that the Award might be made; beſides he did not ſet forth 
that the Arbitrators choſen by him were then preſent, and for theſe Reaſons the Plain 
had Judgment. Hill. 39 Eliz. Cro. Eliz. 549. Edmonds verſus Moncks. 

10. Aſſumpſit, &c. in which the Plaintiff declared upon a Promiſe made 5 Junii, to pil 
Money in Trinity-Term next enſuing, and aver'd that the next Trinity-Term began tt. 
ſeventh Day of June, and ended on the twenty-ſixth Day of the ſame Month, and ts 
the Defendant had not paid the Money; upon non aſſumpſit pleaded, the Plaintiff had 4 Vet 
dict, and it was moved in Arreſt of Judgment, that this Action was brought too ſoon, be 
cauſe the Promiſe was made in Trinity-Term, for the Eſſoin-Day was the third of Fine, and i 
Promiſe was made on the fifth Day, to pay Money in Trinity-Term next following, hid 
muſt be Trinity-Term a Year afterwards, becauſe the Eſſoin-Day is the firſt Day of ti 
Term: But per Cr, according to common Intent, 'tis not the Term until full T5 
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and the common Day of Appearance when the Judges fit in Court, and ſo 'tis always 
taken by the common People; but in this Caſe, the Defendant by pleading aon aſſumpſi, 
had agreed that there was ſuch a Term as ſer forth in the Declaration, beginning on the 
ſeventh of Tune, though it might be ſaid to begin on the third Day, which was the Day 


of Eſſoins; but then the Defendant ſhould have ſet it forth in his Plea, or have given 
Evidence of the Truth of this Matter to the Jury, which not having done, the Court is 
not 4 to enquire farther than appears to them upon the Record. 1 And. 240. Biſhop 
rſus Harecourt. EE | 
4 11. In falſe Impri ſonment, the Defendant juſtified for that on the twenty-ninth Day of 
September, he was choſen Mayor of Lynn, and that a Plaint was levied in the Court, Ec. 
againſt the Plaintiff, and ſet forth the Proceedings, and that by Virtue thereof he com- 
mitted the Defendant ; upon Demurrer to this Plea, it was objected that the Defendant 
did not fet forth on what Time of the Day he was choſen Mayor, for the Commitment 
might be before he was choſen, and in the ſame Day; but adjudged, that the Juſtifica- 
tion ſhall go to the whole Day, and that if the Commitment was before he was choſen 
Mayor, the Plaintiff ought to ſhew it. Cro. Elix. 168. Smith verſus Hellier. 

12. Leſſee for Life of an Houſe and paſture Lands died, his Execvtor ſuffered the 
Cattle to go there fix Days after his Death, and then drove them off the Land; and in 
an Action of Treſpaſs brought againſt him, he juſtified for that Time, and aver'd that 
| he could not in ſo ſhort a Space get any other Place to put his Cattle to Paſture ; adjudg- 
| ed this was a convenient Time for removing them. Hill. 5 Tac. 2 Cro. 204. Strodden ver- 
ſus Harvey. 8 „ 

13. Grant, Oc. of a Manor with an Advowſon appendant to Andrews and his Heirs, 
Proviſo that the Grantee ſhall regrant the Advowſon, that the Grantor may preſent 
during his Life; afterwards the Grantee died, without regranting the Advowſon ; ad- 
Ijudged, that there being no Time limited for this Re-grant, the Grantee was at his 
[Peril bound to make it without any Requeſt during the Life of the Grantor, and ſince 
he is now dead, the Condition is broken. Moor 106. Andrews's Caſe. 


14. Debt upon Bond conditioned that the Obligor ſhould be at the King's Head in St. 


n Eanund's Bury, on ſuch a Day, and there to chuſe two Arbitrators on his Part, who with 
+ Wt wo others to be choſen by the Obligee, ſhould arbitrate all Matters between them, Oc. 
der che Defendant pleaded, he was there at the laſt Inſtant of the Day, to chuſe his Arbitra- 
le tors; and upon a Demurrer to this Plea, adjudged againſt him, for he ought to have been 
ut chere in ſuch Time that he might have choſe his Arbitrators, and that they might have 
that determined the Differences between them in that Day. Moor 542. Marſh verſus Edmonds. 
ant 15. Aſſumpſit, &c. in which the Plaintiff declared upon a Promiſe made to him by the 
to efendant on the eleventh Day of September, to deliver certain Goods to the Plaintiff, if 
rot. ney were not claimed by any other Perſon before the fourteenth Day of September; and 
Alledged that there was no Claim made, Sc. after the eleventh Day unto the fourteenth Day; 
x tie after a Verdict for the Plaintiff, it was moved in Arreſt of Judgment, that the Declara- 
artis ion was ill, becauſe the Plaintiff ſhould have alledged that no Claim was made after the 
melt Promiſes, (and not after the eleventh Day of September) unto the fourteenth Day, Ec. 
ee ut adjudged well enough; for if any Claim had been made on the ſame Day in which 
Jui the Promiſe was made, it ſhould have been ſhewed by the Defendant in pleading, and he 
uy hould have divided the Day to his own Advantage, otherwiſe it ſhall never be intended 
1 hat a Claim was made on that Day, viz. on the eleventh Day of September. Moor 596. 
Xecau BP cine verſus Bynde. | | | 
on. 2 16. Treſpaſs was done in the Morning, and in the ſame Day at Noon, there was a Re- 
F eaſe of all Treſpaſſes then done; afterwards on that Day there were other T reſpaſſes 
| Of ”* and in an Action of Treſpaſs brought for a Treſpaſs generally done on that Day, 
d, e Defendant might plead generally the Releaſe given on that Day, and then the Plain- 
1 iff in his Replication muſt divide the Day, to ſhew that the 'Treſpaſs was done after the 
$ 0 10 eleaſe in that Day. Moor 596. 5 
wok „ . Aſſumpſit, &c. for that in Conſideration of 130 J. paid, the Defendant 7 Aſartii 
* 7 9 Car. ſold him all the Furzes growing on ſuch Lands, to be taken before Mich. 
5 i 35, and promiſed that he ſhould quietly carry them away without Diſturbance ; and 
Plau Bough he had ſuffered him to carry away fifty Loads, he diſturbed him from taking the 
F dſt; after Judgment for the Plaintiff, and Error brought, it was aſſigned for Error, 
5 5 vat the Plaintiff did not ſet forth any certain Time of the Diſturbance, and it might be 


ter Mchaelmas 1635, but this being after Verdict, it ſhall be intended to be before that 
me ; beſides *tis not material for the Plaintiff to ſer forth the Time of the Difturbance, 


ef- 

ad a0 g cauſe tis collateral to the Promiſe. Cro. Car. 357. Hall verſus Marſhall. 

a 18, In Replevin, the Defendant made Conuſance for a Rent due to him, who was Re- 
" ander in Tail, and aver'd that the Tenant for Life was dead, but did not alledge the 
„ok i recile Time when he died; and adjudged he need not, becauſe an Avowry is a real Action, 
y rem in ſuch Actions the preciſe Day need not be alledged. 2 Car. Peph. 201. Ditcher 

eros Morlang, N 


1 9. Aſſumpſity 
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dant demanded Oyer of the Condition, which was for him to appear Die Veneris pror ji 


 exhibitionem. Bille, which was 17 Car. 2. and for this Cauſe the Judgment was againſt it 


19. Aſſumpſit, &c. in which the Plaintiff declared, that in Conſideration he would per 

mit . R. to enjoy ſuch Lands, the Defendant promiſed to pay to the Plaintiff fifteen 
Pounds yearly for four Years, pro guolibet Anno fi W. R. ſhould fo long live; and after 
the firſt Year, the Plaintiff brought his Ackion for fifteen Pounds, without avering th, 
Life of M. R. and adjudged that it was well brought, for the Word { is a Limitation ſub. 
ſequent. Allen 20. Prier ver ſus Pearice. 

20. The Condition of a Bond Was, that if the Obligor ſold the Tithes in R. then he 
ſhould pay the Obligee ſo much Money; and if he did not fell them, then he ſhould gire 
Bond to the Obligee to pay ſo much in certain, within a Time to be limited, &. 1 
Action of Debt was brought on this Bond, and the Plaintiff had a Verdict; it was no. 
ved in Arreſt of Judgment, that he ought to have cunvenient Time for giving the Bong. 
but adjudged, that the Jime between the Date of the firſt Bond and the Bringing the 
Action, was convenient Time. Stile 21. Car. 1 verſus Homely. 

21. Aſſumpſit, the Plaintiff declared that in Conſideration of a Marriage between j;, 
Son and the Defendant's Daughter, he promiſed within ſuch a Time after the Marriage 
to give Security to pay the three Thouſand Pounds; and in the Declaration it appear 
that the Defendant had not given Security within two Months after the Marriage ; ad. 
judged that was a convenient Time, there appearing nothing to hinder him from perform. 
ing his Promiſe. Stile 143. Tracy verſus Pool. 

22. Debt on a Bond conditioned, to make an Aſſurance, Oc. to the Obligee, within oe 
Month after Requeſt; upon a ſpecial Verdict, the Queſtion was, within what Time jj; 
Month ſhould begin, (viz.) either from the Date of the Obligation, or from the Time d 
the Requeſt ; adjudged, that where an indifferent Conſtruction may be made of a Thi 
two Ways, that Way ſhall be taken which ſhall be the moſt reaſonable to make the Bond ſtan 
in Force, for the Benefit of the Obligee; and therefore the Month (in this Caſe) fil 
commence after the Requeſt, Stile 242. Wentworth verſus Wentworth. 

23. The Caſe was, (viz.) a Man ſubmitted to an Award by Bond dated Septemb. 12 
ſo as it be made within fix Days after the Date of the Bond; the Award was made on the 
ſame Day on which the Bond was dated; it was the better Opinion that it was god, 
becauſe that Day ſhall be incluſive, and taken to be one of the ſix Days. File 382. 

24. Moved to quaſh an Indictment upon the Statute 13 H. 4. cap. 7. for a Riot, fr 
that the Inquiry was not within a Month, (viz.) twenty-eight Days after the Offnc 
committed, which are the Words of the Statute ; but adjudged, that the Time ſhall be 
computed not according to twenty-eight Days, but to Almanack Months. Sid. 186. Th 
King verſus Cofins. 4 Mod. 96, 185. S. P. | - 

25. Debt upon a Bond brought by the Sheriff, bearing Date 13 Junii, &c. the Defer 


tres Trin. then he pleaded, that Dies Veneris, &c. was the fourteenth Day of Fune, and 
that he was kept in Priſon by the Plaintiff till 19 Junii, and that the Bond was delivered 
by him 19 Junii, and traverſed that it was delivered as his Deed before the ninetent 
Day; and upon a Demurrer, this was adjudged an ill Traverſe, for he ought to have tz: 
verſed that it was delivered as his Deed, before Dies Veneris, &c. for if the other Trave 
ſhould be good, the Plaintiff will be excluded to anſwer to the Time alledged of the Re 
turn, though it ſhould be falſe, (viz.) though the Day of the Return be after the nim 
teenth Day of June; it was inſiſted for the Defendant, that though in the moveable 
Terms the Court is not bound to take Notice on what Day of the Month the Returns ar; 
yet when the Day of the Month is alledged in the Record, (as in this Caſe it is) te 
Court ought to take Notice of the Day which ſhall be tried by the Almanacks, and 0 
by a Jury ; which is very true, but tis not ſo pleaded in this Caſe ; beſides the Court is n 
obliged to take Notice what Day of the Month the Day of the Return is. Sid. 300. Coil 
verſus Phelpes. See 2 Mod. 60. 2 Salk. 628. RC 5 | 

26. In Debt upon Bond for Performance of Covenants, the Defendant pleaded Cond 
tions performed; the Plaintiff replied, and affigned a Breach in Non-payment of Re 
20 Funii 1 Car. 2. and it appeared the Bill was filed in Trinity-Term, which ended i 
Junii, and ſo the Breach was aſſigned after the End of the Term in which the Bill s 
filed; the Court doubted whether they could judicially take Notice of the Day of ® 
Month when the two moveable Terms, viz. Eaſter and Trinity begin and end; but up 
reading this Replication, it appeared that the Bill was Trin. 18. and the Breach aſſignd 
was, paſ. ult preterito, which is likewiſe 18 Car. 2. when it ſhould be Termino Paſchs di 


Plaintiff. Sid. 306. Champion verſus Skipwith. | 
27. In Trover, &c. the Evidence for the Plaintiff was an Aſſignment made to him 
the Commiſſioners of Bankrupts Novemb. 18. the Declaration was of Michaelmas- Term 
the ſame Year, and the Demand was laid on the twenty-firſt of Novemb. now every Dec 
ration relates to the firſt Day of the * Term; if ſo, then the Action was brought in tn 
Caſe before the Demand, and by Conſequence before there was any Cauſe of Acta 
tis true, ſome Things done in Term-time, ſhall relate to the firſt Day of the Term; bf 


are 
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Action is not properly ſaid to commence till the Defendant appears, and that is not 
al Bail filed; and though the very Day when the Bail was filed doth not appear on Re- 


"rd, yer that may be proved by Witneſſes to a Jury. Sid. 373. Lidcot verſus Backwell: 
N 35. Huſſey verſus Wrigbt. S. P. | 


28. Caſe, Ec. upon a Bill of Exchange brought againſt the Acceptor, payable to the 


. Plaintiff or his Order, within ten Days after Sight; the Bill was preſented on the jth Day 
if May, and there was an Jndevitatus aſſumpſit likewiſe upon the ſame Bill, for ſo much 
Money received to the Uſe of the Plaintiff; the Defendant craved Oyer of the Writ 
which bore Teſte on the 17th of the Frog May ; and then as to the firſt Promiſe, he plead- 
ed that the Writ was brought before the Plaintiff had any Cauſe of Action, unde petit 
-dicium de breve & narratione, and as to the indebitatus, he pleaded non aſſumpſit; and up- 
* Demurrer it was inſiſted for the Defendant, that the Plaintiff had brought this Action 
before he had any Cauſe, for the Bill was to be paid within ten Days after Sight; and 
it being preſented on the 17th Day of May, and the Teſte of the Writ being on the 11th 


Day, there was not ten Days after Sight, unleſs the Day on which it was preſented be 
jncluſive, and make one of thoſe Days; and two Judges were of Opinion, that it ſhall 
be incluſive, becauſe the Law will not allow any Fraction of a Day, unleſs in ſome par- 
ticular Caſes ; as if a Man ſeals a Bond on the 18th Day of May, and the Obligee ſeal a 
Releaſe on the ſame Day, if there ſhould be no Fraction of the Day, the Bond would 
be diſcharged ; but rather than there ſhould be a Fraction in the principal Caſe, it ſhall 
be intended that the Bill was preſented early in the Morning of the ſame Day ; but if 
tis the Cuſtom amongſt Merchants that the Day on which a Bill is preſented ſhall be ex- 
cluſive, then it ought to be pleaded, becauſe the Court cannot judicially take Notice of 
ſuch a Cuſtom : But the chief 7uſtice Treby was of Opinion, that where Time is to be 
reckoned from the Dates of Writings, there the Days mentioned in the Writings, and 
on which they are dated, are generally excluſive of that Day; but where Time is to be 
reckoned from an Act donc, there tis incluſive of the Day; as for Inſtance, if a Robbe- 
ry is alledged to be done on the gth Day of May 5 Anne, and the Writ bears Teſte th 
May 6 Anizz, there the Day on which the Fact was done ſhall be incluſive, and make 
Part of the Year, and by Conſequence the Writ muſt abate ; becauſe *tis expreſly re- 
quired by the Statute of Hue and Cry, that the Action ſhall be brought within a Tear af- 


ter the Robbery committed. Hob. 139. 2 Litw. 1589. Bellaſis verſus Heſter. 


29. Debt againſt an Executor, who pleaded plene adminiſtravit; the Plaintiff replied 
Aſſets die exhibitionis bille, (viz.) 23 Offob. which is the firſt Day of Michaelmas-Term : 
Now it appears upon the Evidence, that the Bill was not filed till after fourteen Days in 
that Term ; nothing ſhall be Aﬀets in his Hands, which he had paid within that Time, 
in Diſcharge of Debts of equal Nature, before the very Day of filing the Bill. Sd. 432. 
Man verſus Adams. Vent. 135. S. P. 

20. Per Curiam, the fix Months in which the Suggeſtion is to be proved, muſt be com- 
puted according to the Calendar Months ; and 'tis ſo computed in the Eccleſiaſtical Court. 


2 Mod. 58. Sharp verſus Hubbard. 


31. In Account the Plaintiff declared, for that »por the firſt Day of March 22 Car. 2. 
and from thence to the firſt Day of May 27 Car. 2. the Defendant was his Receiver, Oc. 
who pleads, that from the firſt Day of March, &c to the firſt Day of May, &c. he was 


not his Receiver; and npon a ſpecial Demurrer to this Plea, it was adjudged that the 
Defendant ought not to have made the Time Parcel of the Iſſue, but ought to have pleaded 
10 that he was not Receiver modo & forma, &c. beſides, the Defendant was charged as 


See Tra- 
verſe (H) 
Lane verſ. 


Receiver on the firf Day of March; and he pleads that he was not Receiver from that ; regal 
Day, ſo the Day was excluded, and for theſe Reaſons the Plaintiff had Judgment. 2 . 


| Mod. 145. Brown verſus . 


32. In a ſpecial Verdict in Ejectment, the Caſe was, the Vicarage of Burton Baſſet be- 


| ing void, for that the Vicar thereof was deprived for not taking the Oaths enjoined by 


the Statute 1 J/3117 on the firſt of Auguſt; and the Plaintiff being preſented after /ix Lunary 
Months, to be computed from the ſaid 1 Auguſt, the Queſtion was, how thoſe Months 
ſhall be computed, for if Calendar Months, then the Preſentation was void, becauſe the 
Church would in ſuch Caſe be full of the former Incumbent ; but if Lunary Months, 
then the Preſentation would be good, becauſe it was after the Deprivation of the Incum- 
bent: Now by that Statute tis enjoined, that if any Eccleſiaſtical Perſon ſhall neglect 
or refuſe to take the Oaths within ſix Months, to be computed from the 1ſt of Auguſt, 
then he ſhall be ip/o facto deprived; it was inſiſted for the Plaintiff that in all Statutes 
where the Word Month is mentioned, the Computation ſhall be according to twenty-eight 


P p dar 


Days; 'tis ſo upon the Statute 33 H. 8. cap. 9. and upon the Statute of Enrollments ; Dyer2 18. 
o upon Mag. Charta. cap. 35, and 31 Ed. 3. cap. 15. by which the Leet muſt be held - e 
| Within a * Month aftcr Haſter and Michaelmas ; the Computation ſhall be according to 167. 
twenty-eight Days; which is very true, becauſe that is the uſual Computation amongſt Leh 100. 
aymen; but where an Act of Parliament relates to Eccleſiaſticks, as it doth in this © Rep. 
aſe, there the Computation of Months muſt be according to their Law, (viz.) Kalen- Hob. 179 
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290 Time. 
A 1 — Wea 1 — 
* Dyer dar Months; tis ſo upon the Statute “ 2 & 3 Ed. 6. cap. 13. which gives à Conſult, 
_ 142,218. tion if the Suggeſtion be not proved by two Witnefles, within fix Months after the Pro. 
Pa A1 hibition ; ſo in a Lapſe upon a Quare Impedit, the fix Months ſhall be computed accord. 
Sid. 186, ing to the Kalendar ; and this ſeemed to be the better Opinion, for the Caſe was not aq. 
13 H. 4. judped. 4 Mod. 95. Burton verſus Woodward. e HE $i | 
* 33. In a ſpecial Verdict in Covenant, the Caſe was, that the Defendant in Conſiders. 
tion of twenty Guineas paid to him by the Plaintiff, did covenant upon Payment of 500} 
more within one Month next following the Payment of the ſaid twenty Guineas, to tran. 
fer to him (the Plaintiff) upon Notice, certain Eafi-India Shares, Ec. and the Plaintiff did 
aver, that he tendered the 500 J. within a Month: The Defendant pleaded that the Plain. 
tiff did not tender it within a Month, for that before the Tender twenty-eight Days wer, 
paſt from the Day of the Date of the Agreement; and upon a Demurrer, the Oueſtion 
was, what ſhall be intended a Mouth within this Agreement, if wenty-eight Days, then it 
was againſt the Plaintiff ; if a Kalendar Month, then tis againſt the Defendant, for the 
Flaintiff did tender the Money after twenty-eight Days, but before the End of a KaJen;; 
1s 8; 6. Month: It was infiſted for the Kalendar Month, that the Statute of H. 4. which gives the 
cap. 7. Juſtices Power within one Month after a Riot to enquire into the ſame, ſuch Enquiry may 
Sid. 186. be made after twenty-eight Days, and within a Kalendar Month, and B. R. may zudici 
Cro. ally take Notice of the Kalendar Months, being informed by * Almanacks. Per H 
| ar pho Chief Juſtice : In common Diſcourſe, a Month is taken to be twenty-eigbt Days in all Cafe 
242, but in a Qzare Impedit; and Words and Sentences muſt be governed by the common Ac. 
ceptation of the People, and as they are generally underitoud ; therefore it was held, 
that the Computation ſhall be according to twenty-eight Days. 4 Mod. 185. Barkſazj, 
verſus Morgan. | | 
34. In 'Treſpaſs. &c. the Plaintiff declared, that the Defendant on the firſt Day « 
Febrnary Anno oftavo Willi”, &c. with Force and Arms, Ec. Upon not Guilty pleaded th: 
Plaintiff had a Verdict; and the Poſtea being ſtay'd, it was inſiſted againſt him, that he 
could not have Judgment, becauſe the Declaration was of Zaſter-Term, and it was for: 
Treſpaſs done 1 Feb. oftavo IVilli, which was not yet come: Now Time and Place are 
ſuch material Circumſtances, that they require Certainty in a Declaration ; and therefore 
in Hambleden and Veer's Caſe, which was an Action on the Caſe brought by the Maſter 
againſt his Apprentice, for departing out of his Service, who was to ſerve him nine 
Years, and had ſerved four Years, ſo that he left his Service per totum refiduum termini, 
and Damages being given for it, that was held ill, becauſe he could not have Damage 
for the Time which was to come; but it was adjudged, that this was helped by the Ver 
dict, for the Plaintiff could never have recovered, unleſs a Treſpaſs had been proved to 
be done before the Time of the Bill filed; for he could give nothing in Evidence after 
that Time; ſo that Time is only a Circumſtance when the Thing was done, and there- 
fore when by a Traverſe *tis made Part of the Iflue, ſuch Traverſe is always ill; tle 
Plaintiff had Judgment. 5 Mod. 286. Blackwell verſus Eales. 
35. In Caſe the Declaration was delivered on Friday Morning, and Rules given to 
| plead in four Days, whereas Saturday is Holyday, and ſo is Sunday ; it was ruled, that 
thoſe were dies non juridici, as to Matters to be tranſacted in Court, (viz.) as to more 
3 in Arreſt of Judgment; but as to Rules to + plead, Sundays and Holydays are the ſame s 
LTP 2. other Days. 2 Salk. 624. Aſomole verſus Goodwin. 625. Hales verſus Owen. S. P. 


by verſus his Tenants, Trin. 8 Georgii in the Exchequer, contra. 


36. Policy of Aſſurance dated 3 Septemb. 1697. to enſure the Life of Sir Rover 
Howard for one Year, from the Day of the Date thereof, and he died on the third of 
September 1698. about one in the Morning: In an Action brought upon this Deed, i 
was ruled by Holt Chief Juſtice, that from the Day of the Date, excludes the very Day of 
the Date, but from the Date includes the Day, that the Law makes no Fraction in a Day; 
therefore he dying after the Commencement, and before the End of laſt Day, the li. 
ſurer is liable, becauſe the Year is not compleat till the Day is over; and yer if 7.” 
is born 3 Septemb. and twenty-one Years afterwards he makes his Will on 2 Septemb. tb 
good. 2 Salk. 625. Sir Robert Howard's Caſe. 

37. Libel for Incontinency, the Citation was fixed on the Church-Door, and ſerve 
on the Defendant on Sunday; the Queſtion was, whether this was void by the * Statntc 
29 Car. 22 Car. 2. adjudged that it was not, becauſe that Statute extends only to Proceſs executed 
2. & I. on that Day, which might have been done as well on any other Day. 2 Salb. 625. 4 
len verſus Brookbank. = | | | 
Mod. 38. T. P. was taken on a Sunday, by Virtue of an Eſcape-Warrant; for this is 00 
Caſes 95- original Proceſs, but in Nature of a freſh Purſuit, the Party being till in upon the ols 
Commitment. 2 Salk. 626. Parker verſus Sir Hilliam Moor. 


39. 


Time of making a Will. 


—_— 


brought, 
that the 


2 2. 


A Writ of Enquiry was returnable tres Trin. which was Sunday June 13, and it was 
returned executed on Monday the 14th ultimo praterito; and upon a Writ. of Error i 
it was adjudged, that this Writ could not be executed * after the Return, and 


Court * Ore tenus might judicially take Notice of the Days of the Month, and 


that there needs no Writ of Error in this Caſe; in B. R. the Entry is die Lune, &c. and 
- that is incluſive of the Day; and ſo is a die Lung as they enter in C. B. the Judgment : 
was reverſed. 2 Salk. 626. Harvey verſus Broad. See Cro. Car. 53. Sid. 301. 1 Lev. 296. 


verſus 
Latch. 118. Brockett. 


Plowd. | ] 


266. Mod, Caſes 250. Davis verſus Salter. S. C. S. P. | i 


(B) 


there it wall relate to the Making the Will, and not to the Death of 
the Teſtatoz; where not. | | 


i. WHERE the Words in the Will are in the preſent Tenſe, and in general, there 

the Sentence mult relate to the Time of making the Will, and not to the Death 
of the Teſtator ; as for Inſtance, I deviſe 10 l. to my Pariſh-Church, and afterwards I re- 
move into another Pariſh and die there; this Legacy is due to that Pariſh where the Will 
was made; ſo where I deviſe all my Money in the Bank to V. R. and at that Time 1 
had five Hundred Pounds there, but live afterwards till I have one Thouſand Pounds 
there, and then die, the Legatee ſhall have only the five Hundred Pounds, becauſe the 
Legacy muſt be computed to what I had at the Time of making the Will. 

2. But *tis not always fo, for if I deviſe five Hundred Pounds to my Kindred, theſe 
are general Words, and yet they as well include thoſe who are born after the Making 
the Will, as thoſe who were born at the Time of the Will made. 

3. But where the Words are in the future Tenſe, or indefinite, there they muſt relate 
to the Time of the Death of the Teſtator; as where he deviſes that his Executor ſhall 
diſpoſe the Profits of his Eſtate, this muſt relate to the Profits due to him at his Death, 
becauſe the Word is general, and the Deviſe is in the future Tenſe ; ſo where he de- 
viſeth all his Corn to L. R. it muſt relate to all he had at his Death, for theſe are inde- 
finite Words. | | 

4. Tenant in Tail exchanged his Lands with /. R. who entered, and the ſaid . R. 
being /eiſed in Fee of other Lands, deviſed” Part thereof to his Heir at Law; Provi/o that 
he did not re-enter, or claim any other of bis Lands; and if he did, then the Eſtate of 
thoſe Lands deviſed to him ſhould be void ; afterwards Tenant in 'Tail died, and his Son 
and Heir entered on thoſe Lands which his Father had given in Exchange, and waved 
thoſe which he had in Exchange from V. R. whereupon the Heir at Law of V. R. re- 
entered upon the Lands given in Exchange; adjudged, that this Re-entry made by the 
Heir of V. R. was no Breach of this Proviſo or Condition, becauſe the Lands given in 
Exchange, were not the Lands of his Father at the Time of the Making his Will, and 
therefore out of the Proviſo. Godb. 99. Barber verſus Topsfield. 
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Tithes. 


. 
Ok Actions, Executions, &c. bꝛought and executed befoze the Time. 


1. THERE was Judgment againſt the Defendant in Debt for 600 J. upon Marriage 
T Articles, and this was by Default with a ceſſat Executio till ſuch a Day; it va 
ruled, that if Execution is taken out before the Day, the Court will ſet it aſide, and grant 
Reſtitution upon a Motion; but if the Judgment is entered abſolutely, and an Agree. 
ment is afterwards made between the Parties, that no Execution ſhall be taken before ſuch 
a Day; yet if he will take out Execution before the Day, he may be relieved by an 
Action on the Caſe, but not upon a Motion. Sid. 379. Dawſon verſus Baily. 

2. Caſe, Ec. in Conſideration the Plaintiff would permit the Defendant to enjoy ſuch 
Lands from ſuch a Time, to ſuch a Time, he (the Defendant) promiſed to pay ten Pound 
at the Feaſt of All Saints, and twenty Pounds afterwards on Lady-Day and All Sin; 
Day, by equal Portions half yearly during the Term; after a Verdict for the Plaintif, 
it was objected in Arreſt of Judgment, that the Action did not lie before the whole Term 
was expired, becauſe twenty Pounds is one entire Sum, and cannot be divided by Action, 
when the Promiſe is likewiſe entire; but the Plaintiff had Judgment. 4 Leon. 13. Hum 
verſus Sone. 


\ 


Tithes, 


What they are, and where triable, and andi, Unity of Poſſeſſion, not good, 

what Grants thereof are good; and to charge and diſcharge Lands d 
of ſetting out Tithes, and Notice Tithes. (G) 8 

thereof; and of Actions of Debt for Of Fiſh, Fowl, Eggs and Conies. (f 


0 


Tithes. (A) Sf Of Glebe Lands. (I) E þ 
Of After-Paſture, After-Mowth, and | Of great and ſmall Tithes. (K) K® 
| Rakings. (B) TT g Ot Honey. (L) | - 
Of Agiſtments of Cattle, and of barren | Of Houſes. (M) 3 


Cattle. (C) . Of Lambs. See Sheep. 
Of barren Lands, and of Lands lying Of — 5 (N) 


| fallow. (D) Of Mills. a V 
Of real Compoſitions, and perſonal Con- Of Prohibitions and Conſultations. (0) e 
tracts for Tithes. (E) | Where Prohibitions ſhall not be granted, 0) 


Diſcharge thereof by the Statute 27 H.] Gc. (P) | 
8. and 31 H. 8. cap. 13, and by Pre- | Of Sheep, Lambs and Wool. (O) 
ſcription, Unity of Poſſeſſion, and o- | On the Statute 2 Ed. 6. cap. 13, for 
ther Cuſtoms. (F) not ſetting out Tithes. (R) 

Of Preſcriptions, Cuſtoms, 2odzs deci- | Of Trees, Wood and of Turf. (S) 


„— 4 —_—— 
— 


(A) 


What they are, and where triable, and what Gꝛants thereof are good; 
of ſetting out Tithes, and Notice thereof; and of Actions of Debt fi! 
Tithes, See Prohibition per totum. 


LL Tithes are Predial, Perſonal, or Mixt; Predial Tithes are ſuch as encreaſe 
yearly out of the Ground, as Corn, Graſs, Sc. Perſonal Tithes are thoſe 
which are paid of the Profits of ſuch Things, which ariſe by the Induſtry of 
Man; Mixt Tithes are thoſe which come imediately from the Ground, but 

proceed of Things maintained out of the Ground, as Calves, Lamb and Milk, &c. 


r. 


I 2. In 


We 


Tithes. 293 
2. In a ſpecial Verdict in Trover for twenty Loads of Hay, it was found that Tithes Moor's 
were appertaining to the Rectory of H. and that they were demiſable Time out of Aliud, 570 kc 
according t0 the Cuſtom of the Manor of H. that the Prior of M. was ſeiſed of the ſaid Ma- © > 
nor and Rectory, who Anno 2. H. 8. demiſed the Tithes, Copy of Court-Roll to V. R. 
under whom the Defendant claimed; that afterwards the {aid Manor and Rectory came 
to the King by the Statutes of Diſſolution, who granted the ſame to the Archbiſhop of 
Vrt, and he made a Leaſe of the Rectory to the Plaintiff, who claimed theſe Tithes ; 
and that the Defendant pretending a Title by his Copy of Court-Roll, carried them away : 
The _ was, whether Tithes were grantable by Copy, "-2— ou conſuetudinem, &c. it 
was inliſted for the Plaintiff that they could not, in Reſpect to their Nature; for no 
Man had a Property in them before the Council of Lateran, which was held in the Reign 
of our King Fobhn; and by the Decree of that Council they were annexed to Rectories, 
chat it was impoſſible there ſhould be a Cuſtom to demiſe them by Copy of Court-Roll, 
when we remember the Time wherein no Man could claim an Intereſt in them ; beſides 
Tithes cannot be Parcel of a Manor, for tis of a ſeveral Nature, though united in one 
Man's Hands; and for theſe Reaſons the Plaintiff had Judgment, but prinipally for a Dc- 
fe& in the Verdict, becauſe it was not found that theſe Tithes were granted by Copy, 
£c. Time out of Mind, whereof the Memory of Man was not to the Contrary ; though 
ten Years before, in Sir Fohn Bourne's Caſe, it was held, that a Grant of Tithes by Copy 
was good. Paſch. 43 Eliz. Cro. Eliz. 814. Sands verſus Drury. 3 
3. In a Prohibition for Tithe Pidgcous, the Plaintiff ſuggeſted that he pleaded Payment Nota, N. 
in the Spiritual Court; but becauſe he proved it only by one Witneſs, that Court would Tithes due 
| not allow the Proof; whereupon a Prohibition was granted. Paſch. 41 Elix. Cro. Elix. Ie, them, 


| 666. Mallorie verſus Marriott. | _ 
; Cuſtom. 2Mod, 77. 


4. Tithes are of Eccleſiaſtical Inheritance, collateral to the Eſtate in the Lands, and 2 Roll. 

| are the tenth of the Profits naturally, but not of a Man's Labour or Induſtry ; they are Rep. 259. 
| payable only to Spiritual Perſons jure poſitivo, as to the quota pars, and recoverable only W. 
in the Spiritual Court. 11 Rep. 13. Hob. 250. and 296. Sage verſus Drake. . 


Jones 


In which it 


was held, that if the Defendant pleads that an Abbot held the Lands diſcharged of Tithes, he muſt ſhea how. 


| 5. Before the Council of Lateran, every Man might pay his Tithes to what Church 
he would; for before that Council, there were no Pariſhes diſtin& from one another, 
and by Conſequence no Pariſh-Prieſts who could claim any Right to them; but by a 
Canon made in that Council, every Man is compellable to pay Tithes to the Parſon or 
| Vicar of that Pariſh where they ariſe ; whereas before that Time, the Biſhop of every 
| Dioceſe made a Diſtribution of Tithes to Spiritual Perſons for their Subſiſtence, to cha- 
| ritable Uſes, and to repair the Church. Hob. 296. 
6. Since the Statutes of Diſſolution of Abbies, Oc. which were made Ano 27 and 31 
H. 8. Tithes and other Eccleſiaſtical Revenues were transferred to Laymen, who were not 
| capable to take them at Common Law before thoſe Statutes ; and Spiritual Profits being 
by thoſe Statutes made Lay-Fees. in the Hands of temporal Men; if thoſe Men were 
| wrongfully kept out of their Poſſeſſions, a ſubſequent Statute made the Year afterwards, 
| 92. 32 H. 8. gave them Remedy to recover in the King's temporal Courts; but that Sta- 
| tute did not take away the Force of the Eccleſiaſtical Law concerning Tithes, but that 
| all Spiritual Perſons who had any Right to Tithes before the Statute, might ſue for the 
| ame as formerly. 11 Rep. 8, 9, to. In Priddle and Napier's Caſe. 
J. The Parſon made a Leaſe of his Tithes, Habendum to the Leſſee and his Heirs, 
| from Michaelmas next, during the Life of the Parſon ; and afterwards he libelled in the 
— Spiritual Court for Tithes, againſt his own Grant; the Queſtion was, whether this Leaſe | | 
Vas void, it being to commence at a Day to come; adjudged that ir was void, for though 
| Lithes are Spiritual, yet the Conveyance of them muſt follow the Nature of the Land; 
Rent, and other Inheritances, which being in Eſſe cannot begin at a Day to come; 
neither can this Leaſe enure by May of Diſcharge, becauſe there are no Words in it for 
00D ; chat Purpoſe; and this ſhews that it was intended by the Parties, that it ſhould enure by 
| Way of Intereſt. Trin. 6 Fac. Telv. 131. Edmonds verſus Booth. | 
| 5. By the Civil Law, the Pariſhioner ought to give the Parſon Notice when the Tithes 
are ſet forth; but adjudged, that by the Common he is not bound to give Notice. Vin. 
15 Jac. Noy 19. Spencer's Caſe. _ 3 
9. Agreed per Curiam, that where Graſs is cut and made into Cocks, and afterwards 
thole WF fold, the Parſon cannot ſue the Buyer for the Tithes not ſet out, and which he carried 
ſtry of away as Part of what he bought; but the Pariſhioner muſt be ſued, who did not ſet 
em out; and thereupon a Prohibition was granted. 2 Roll. Rep. 78. Canom's Caſe. 
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Tithes. 
1 N The Owner is not bound de jure tv make the Graſs which he cuts, into Hay, for the 


Parſon's Tithes, for he may ſet out the Tithes in Graſs-Cocks, nor to ted the Tithe 


il of Graſs, before he puts it into Graſs-Cocks| and ſets out the tenth Part, for he ma 
" put it into Graſs-Cocks out of the Swarth, and then ſet out the tenth' Part. 1 Rol. 457 
we 644. Hide verſus Ellis. Barham verſus Gooſe. Poppinger verſus Fohnſon. Hall verſus 
Wl Simonds. | a | 
wi Graſs cut and laid in Swarths, and before *tis made into Hay, the Owner carrys i 
Wil away, and gives it to his plough Cattle for their neceſſary Suſtenance, not having {ug. 
« cient otherwiſe; no Tithes ſhall be paid for it. 1 Roll. Abr. 644. Crawley verſus | 
Wi Welſh. | | 
Wit No Tithes ſhall be paid of the ordinary Raking of Corn; but then it muſt be ſuppeſt. 
1 ed that they were minus voluntarie ſparſe. 1 Roll. Rep. 359. Peck verſus Harris. 
Mi 10. In a Libel for Tithes, the Parſon ſet forth a Cuſtom of the Pariſh, that he wy; 1 
Wl: This ide hath Corn growing there, ought to * reap it, and alſo the Tithes for the Parſon, and 10 ] 
Wt! jure, "506 make it into Cocks, and to preſerve thoſe Cocks till the Parſon ſhall carry them away, in this 
1 e Caſe a Prohibition was granted; for though he ought de jure to reap the Corn, yet he i; 
. 1 not bound to keep the Tithes till the Parſon carries them away; for if he neglects, and 
0 Sheaves, doth not carry them away in convenient Time, an Action on the Caſe lieth againſt hin. { 
J but he is as it was adjudged Anno 22. In Miſeman's Caſe, for leaving his Tithe Cheeſe in the pz. | | 
bt 3 riſhioner's Houſe, to his Annoyance and Damage. Mich. 2 Car. Noy 31. Dr. Brida | 
1 up into Caſe. Poſtea. (R) 10. S. P. 
„ Shocks ; but to throw the tent h Sheaf out, which is a good Manner of Tything. 1 Roll. Abr. 644. 7? 
1/40 11. The Plaintiff exhibited a Bill, ſuggeſting a Title to a Portion of Tithes as Heir g | : 
1 Law, Ec. and ſet forth, that the Lands out of which this Portion of Tithes was iſh. e 
bh i able were ſo very obſcure, that he could not know where to reſort ; and therefore havin 2 
mY no Remedy at Common Law, he pray'd that the Tertenants, the Defendants, might {ex FT 
RA out the Boundaries of the Lands, and diſcover them to the Plaintiff; the Defendant * 
TRY anſwered, that the Complainant was not Heir, but another; and thereupon the Con. 
. fl! plainant moved for a Prohibition and had it, for otherwiſe that Court would try who wa n 
ig Heir. Palm. 424. Duckett verſus Barſey. | 5 FT 
THY 12. The Parſon exhibited his Bill in the Exchequer for predial 'Tithes, and for otic: 
„ Tithes; and upon Proof of the Quantity and Value, had a Decree for the Whole; and 
158 this was held to be the conſtant Courſe, where the Bill is exhibited for predial Tithe, 
1 and where the ſingle Value is only demanded. Hardres 4. Hardwick verſus Newte. 
1 13. In Debt upon the Statute of 2 Ed. 6. for Tithes; the Plaintiff ſet forth that he 
0 was Rector of St. Martius, &c. and by Reaſon thereof, ought to have the Tithes of one 
„ Hundred Acres of Land in that Pariſh, and of eighty Acres of Land in the Pariſh of b 
„ without ſhewing how he was entitled to the Tithes of the Lands ont of his Pariſh ; after 
F300 a Verdict for the Plaintiff, this Matter was moved in Arreſt of Judgment; but adjudgei Mi © 
I [| well enough after a Verdict; beſides, if there had been a Demurrer to the Declaration, : 6 
9 4 general Allegation without ſhewing any Title had been good; it was objected, that tie 15 
£490 * Cro. Plaintiff did not ſet forth, that the Defendant was * /ubditus Domini Regis as the Statute i 1 
„ Kippax's requires; but 'tis alledged, that he was occupator terre, which implies that he was /ubditu. WW an 
| bl Caſe. Hardres 113. Phillips verſus Ketle. | N 
40 14. Debt was brought upon the Statute 12 Car. 2. cap. 17. againſt the Executors of 
RA Parſon for Fifths; and adjudged that it lies, becauſe tis a Duty, and no Wrong but in Wi K 
1 the Non- payment; ſo Debt will lie by the Executors of a Parſon, againſt the Pariſhione A 
i I for not ſetting out Tithes, but not againſt the Executors of ſuch Pariſhioner. Sid. 
1 Hall verſus Bradford. To. I 
1 | to. 
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vey | 
b of After-Paſture and Akter⸗Mowth, and Rakings. See 77hes. (G) 19. 


1. IN a Prohibition the Plaintiff ſuggeſted a Preſcription, that in Conſideration that 3 
the Occupiers of the Meadow (our of which the Libel was for Tithes of Hay of Pulſt. 
the later Mowing) had uſed to make up the firſt Mowings in Cocks, and ſetting forth the 255. 


6 tenth Cock, they had been diſcharged of the Tithes of After- Mowing ; adjudged a good 1 
5 Preſcription. Paſch. 41 Elix. Cro. Eliz. 660. Fohnſon verſus Aubery. , Moor 910. &. C. Pat 4 
: By the Name of Aubery 8 Caſe. | _ 
li | Cro. Car. 404. Langford's Caſe. 8. b. ; 

i | R 

nd 2. Tithes ſhall not be paid of After-Paſture, where Tithe hath been paid before in the 

n 


ſame Year for the Graſs; unleſs by Fraud there is more Graſs left ſtanding than ought to 
be, on Purpoſe to defraud the Parſon. Mich. 6 Fac. Smith's Caſe. Poph. 142. Richard- 
| {on verſus Cobell. F. P. 

3. Upon a Demurrer to a Declaration on an Attatchment on a Prohibition, the Que- 
| ſtion was, whether Tithes ſhould be paid of the Rakings of Corn, where the tenth Cock 
| had been paid for Corn growing on the ſame Lands that Year ; and adjudged, that it 


= WH ſhould, becauſe the tenth Cock can be only a Satisfaction for ſo much as is put into 
ſu- Cocks, which the Rakirgs are not, and therefore can be no Satisfaction for them; but in 
ing another Term, and between other Parties, it hath been adjudged, that by Cuſtom Tithes 
{et | ſhall not be paid of Rakings. Moor 278. Berd verſus Adams. Mich. 41, 42 Elix. Grent- 


| verſus Hunt, contra. See (G) pl. 47. S. P. 


4. Where the Tithes of Graſs is ſevered from the nine Parts, the Parſon de jure may 


| make it into Hay on the Land. where it did grow: 1 Roll. Rep. 420. Newbury verſus 
| Re N. 00 as d | 


her 

and | 

nes, (c) 

he 4 : ma | 

one Ok Agiltments of Cattle, and of barren Cattle. 

f | : 

* 1. J Ibel, Ec. for Tithes of Agiſtments, Ec. the Defendant ſuggeſted, that he had Moor 
be | always paid 12 d. for every Milch Cow going in ſuch a Paſture, and by Reaſon 999- S. C. 


| thereof had been diſcharged of Tithes for all Agiſtments in that Land ; adjudged, that omg e 
the Mods to pay Money for Milch Cows ſhall not extend to all other Cattle. ä 
Hirrington verſus Fleetwood. Poſtea (D) 3. S. C. 


2. Tithes ſhall not be paid for Beaſts of the * Plough or of Husbandry; but if a 


* Har. 
2 Man keep Cattle on his Grounds, and they are ready for the Pail, and then ſell them, . 
rin Tithes ſhall be paid for them. 2 Brownl. Baxter verſus Hope. Winch. 33. S. C. Sce (G) S. P. 
one , 17. 5. C. Moor 909. S. P. pl. S. P. » Roll. 


Rep. 191. 
Johnſon verſus Parker. 


4 


3. If a Man let out his Paſture-Ground, reſerving the Paſture of a Horſe for himſelf 2 Cro. 
to ride about his Affairs of Husbandry, Tithes ſhall not be paid for that Horſe; but if 330. S. c. 
he breed Horſes in his Paſture to ſell, Tithes ſhall be paid for their Paſture. Poph. 126. 

| Linking verſus Mild. 1 Bulſt. 111. Pollhill verſus May. F. P. 

„ + Tithes ſhall be paid for the Agiſtment of Cattle, and that by the Owner of the f Facy 
and, and not by the + Owner of the Cattle, becauſe the Parſon may not know whoſe 7 Long. 


W. 
Cattle they are; ſo adjudged in Baxter and Hope's Caſe. See antea pl. 2. 2 Cro. $15. 8 
) Ass verſus Parker, 3 Bulſt. 242. S. C. „ 
| | or Pro- 


prietor. Hardres 35, 184. By the Owner of the Land. 


| 5. Tithes ſhall not be paid for young Cattle depaſturing and bred for the Plough or Cro Eli. 
e Pail. Moor 910. In Aubery's Caſe. = 
6. Libel for Tithes of Milch Cows, Steers, Oxen and Horſes, &c. the Defendant ſug- 

] nel for a Prohibition, a Mods to pay a Penny every Year for a Milch Cow, and an 
| ali-penny for every other Cow, and the like for a Mare, in Satisfaction of Tithes of all 
Ins, Steers, Horſes, and other Cattle; but a Conſultation was granted dummodo non 


tractetur, 
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tractetur of Milch Cows, of Cattle for the Plough, nor of thoſe which were depaſtuteq 

for the Profit of the Houſe. Moor 911. Greſham verſus Lucap. \ | 
2 Bulſt. 7. Libel for Tithes, Ec. the Defendant ſuggeſted for a Prohibition, (viz.) a Prefer; 
238. un- tion to be diſcharged. of Tithes of barren Cattle, reared or employed for the Plow ; and 
leſs *ver- upon a Demurxer to this Prohibition, it was objected that he had not alledged, that the 
red tote Cattle for whoſe Herbage this Suit was brought, were feared for the + Plough, or em. 
and fold. ployed for that Purpoſe : He likewiſe preſcribed to be diſcharged of Tithes of the Her. 
Or for the bage of Cattle fatten'd in the Pariſh, in Conſideration that all they who had Milch Coy, 
Dairy. there, had paid Tithes of Milk, Butter and Cheeſe, and nine Cheeſes every Year on 2 
13 certain Day, and did not alledge that he had any Milch Cows, for which Reaſons a Con. 
30 ſultation was granted. 1 Roll. Rep. 38, 62. Maſcall verſus Price. 


axter | | 
ver. Hope. S. P. See Winch. 33. 8. P. Cro. Eliz. 502. S. P. Moor 910. S. P. But the young Cattle muſt be uſed i 
the ſame Pariſh. Hardres 184. | 


Where a Man buys Cattle and feeds them, and ſells them, he ſhall pay 'Tithes ; ty 
if he ſpends them in his Houſe, no Tithes are due. 8 
W. Jones So if he buys barren Cattle, as Oxen or Steers, and feeds them, and ſells them, he 
254. ſhall pay Tithes for their Paſture, becauſe they cannot render any other Tithe, but Weathetz 
render Tithe of their Wool; therefore, though they are barren Cattle, no Tithes ſha 
be paid for them. Cro. Car. 237. Facy verſus Lange. | 

If a Man keeps Horſes, which are barren Cattle, to ſell, and ſells them accordingly, he 
ſhall pay Tithes for them; adjudged between Lampkin verſus Wilde. Poph. 126. 

8. The Plaintiff exhibted an Eugliſb Bill in the Exchequer for Tithes of Herbage, a 
Vicar of Eling, againſt the Defendant an Inn-Keeper, for depaſturing Horſes of 'Traxel. 
lers, for which there was no cuſtomary Payment; and therefore the Court agreeing that 

* Hardres Tithes were due for the Herbage, and upon Proof that the Lands were 30 J. per 4m 
184. decreed that the Vicar ſhould have * 2 s. in the Pound; to which, if the Defendant would 
1 not agree, they would award a Commiſſion to enquire into the Value of the Tithes. H 
cock. S. P. Ares 35. Guibert verſus Everſley. 

9. Libel by a Vicar for Tithes of young Cattle, ſetting forth that the Defendant wx 
ſeiſed in Fee of Lands in Middleſex, and that he (the Plaintiff) was Vicar of the Parif i 
where thoſe Lands lie; and that the Defendant had Common in a great Waſte called Sth 
more Common, as belonging to his Lands in Mzddleſex, and put his Cattle into the ſai 

Common; the Defendant ſuggeſted for a Prohibition, that the Lands where his Cart 
depaſtured were not in the County of Middleſex ; but the Prohibition was not grantel 
becauſe of the Clauſe in the Statute 2 Ed. 6. cap. 13. (viz.) That Tithes of Cattle feedin 
in a Waſte or Common, where the Pariſh is not certainly known, ſhall be paid to the Paiſi 
of the Pariſh where the Owner of the Cattle lives. 1 Mod. 216. 

10. A Cuſtom was alledged in the Pariſh of H. that all Perſons who had Sheep a 
their Grounds on Candlemas-Day, ſhould upon Payment of full Tithes for ſuch She 
which were there on that Day, be diſcharged of Tithes of all Sheep that afterward 
ſhould be on the Ground in that Year ; this was held an unreaſonable Cuſtom. 1 Illi 
229. Moor verſus Feild. 

11. The Caſe was, A Pariſhioner of H. had Lands in another Pariſh where he depaſturid 
his Cattle, and ſold them for Husbandry in the Pariſh of H. where he lived; but the Parla 
of the Pariſh where they were fed, libelled for Tithes ; the Defendant ſuggeſted, that by ti 
Cuſtom of England Tithes ought not to be paid for the Agiſtment of Cattle kept for tit 
Plough or the Pail; and upon a Motion for a Prohibition, it was inſiſted, that the Pla 
tiff cannot have Tithes but for Cattle fed in the ſame Pariſh, and not elſewhere ; and i 
cannot have Tithes for the Paſturage in the ſame Pariſh, if the Cattle are uſed for tis 
Plough or Pail, becauſe he hath Tithes for them in another Kind; but the Prohibitio 
was denied; for where-ever the Pariſhioner hath a Benefit, the Parſon is to have ont 

Profit; *tis true, if he had any arable Land in the Pariſh where the Cattle were fe 

and uſed them for the Plough in that Pariſh, as well as in the Pariſh where he del 

there might have been ſome Colour for a Prohibition. 5 Mod. 96. Swales verſus Li 

ther. 

4 Mod. 12. In an Attachment upon a Prohibition, the Plaintiff declared on a Cuſtom in ſu 
336. an Hundred to pay no Tithes for Agiſtment of barren Cattle; and Iſſue being taken vp 
the Cuſtom, it was found for the Plaintiff; but the — — was arreſted, becauſe Titit 

for Agiſtment is due of Common 7 5 for the Graſs which the Cattle eat, is de / 

it had been mowed when ripe ; that an Hundt 

or County cannot preſcribe in non decimando, no more than a ſingle Man ; but it maſ 
preſcribe in uon decimando of Things which in their Nature are not titheable, as in Hh 
which is not in the Nature of titheable Things, becauſe it doth not come to Perfect 
every Tear. 2 Salk. 655. Hicks verſus Woodſon. See March 26. Litt. Rep. 152. 
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0 Df barren Lands and Lands Tying fallow, 


I Ibel, Sc. for Tithes of heat upon threeſcore Acres of Land; the t ſug- 
geſted the Statute 2 Ed. 6. and that the Lands were barren, but 888 - 
and that the Suit was brought within ſeven Years after the Improvement contrary to the 
cratute ; the Parties were at Ifſue, whether the Lands were barren or not; and the Ju- 

found that thirty Acres of them were barren, and for the Reſidue the Defendant had 
© paid Tithes of Wool and Lambs; a Prohibition was granted, becauſe the Suit was brought 

for Tithes of JY/beat, when it ſhould have been for 0 5 
ven Years before the Suit commenced. Dyer 170. Pell verſus Sanderſon. 

2. If Land lie fallow for two or three Years, and the Owner or Tenant hath ſome 
{mall Profit of it in thoſe Years, he ſhall pay no Tithes, becauſe the Parſon will have 
che better 'Tithes when the Land is ſown, for the Lying fallow makes it more fertile. 
Ibid. ED | | 
3. If Ground by ill Husbandry, or otherwiſe, is over-run with Buſhes and Thorns, this 


he s not barren naturally; therefore if *tis improved and ſowed with Corn, Tithes ſhall be * 44 be 
paid upon ſuch Improvement ; for by the Statute 2 Ed. 6. barren Lands are intended, S. Er oy 

, 4 WW fuch which are naturally barren and no other. Hill. 38 Eliz. Sharrington verſus Eeer- 

„„ the Sea, and. with 

tha RS 4 It a Man gains Land from the Sea, and with great Charges afterwards converts 

Am into arable Land, he ſhall pay Tithes; becauſe this Tin is not i of it ſelf, pooh 2 beg 54 

ould ly by Accident, by Reaſon of the Sand and Salt-Water overflowing it. 3 Bulf.- 156, S. C. 


Hi /in verſus Buck. | 
| 5. Adjudged, that fenny or marſh Land drained from the Water ſhall pay Tithes, and 


that ſuch Land is not within the Statute to be diſcharged for ſeven Years. Moor 430. 


ar 6. Prohibition for ſuing for Tithes of barren Lands not cultivated : but it was denied 

„ becauſe the Plaintiff did not ſuggeſt that they were ſuapre natura feeriles ; beſides, there 
vas no Affidavit that this was pleaded in the Spiritual Court. Mod. Caſes 86, 96. Horner 
-attl verſus Bonner. | 5 | 5 


nted, 
eat f 

an  Baick, 

5. In a Prohibition it was adjudged, that Tithes ought not to be paid for Brick, bes 


cpu cauſe tis Part of the Soil. 2 Mod 77. Stoutfeild's Caſe. 
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yi Of real Compoſitions and perſonal Contracts. See (F) 18. 
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1. T Ibel, Oc. for the Tithe of Wood; the Defendant ſuggeſted that the Lands v 

A 5 Parcel of the Priory of B. and that the Prior he and all his 8 

Lime out of Mind held the ſame diſcharged of Tithes, (but did not ſay in what Man- 

. 4 either by Compoſition, Unity of Poſſeſſion, or Privilege of their Order) and ſo held 
em diſcharged at the Time of the Diſſolution ; adjudged, that though the ſpecial Man- 

ner of Diſcharge is not ſuggeſted, yet it ſhall be intended to be by ſome lawful Means, as 


Wy f. iti Food | 
by Lo: 8 or otherwiſe. 1 Leon. 240. Naſh verſus Molins. Cro. Eliz. 206. 


ent of Tithes, for ſuch Lands during the Life of the Parſon Was CC 

; ; | z the 10s. was conſt 

1 in 4 to the Parſon, which he accepted ; afterwards the Pariſhioner made B. an 1 
1 and died; the Mother of the Infant took out Adminiſtration durante mi nore 
_— and made a Leaſe of theſe , Lands, and the Parſon libelled againſt the Leſſee for 


hes ; adjudged, that by Reaſ; . | 
thes in Ki y Reaſon of this Compoſition, the Parſon could 
fectio hes in Kind. Godb. 333. Snell verſus Bennet. FIG not have his 


24 EY = 3. The 


uch Tithes as had been paid for fe- 


See Hoh. 
309. S. P. 
1 Roll. 
Rep. 2 64. 
. 


2. The Parſon made an Agreement with a Pariſhioner, that i 6 ti, 
Da: | i Men & that in Conſideration of 10 Falm. 
10 Paid to him every Year by the ſaid Pariſhioner or his A ins, he ſhould be quit of 2 $77: 


7. 
2 Cro. 
668. S. C: 
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M Roll: be diſcharged of Tithes; adjudged, that if he be afterwards ſued for Tithes, he may 


and Hutt 23. $. C. Poſtea (G) 24. S. C. 


that it <vas never adjudged in a Caſe there, between Pool and Reynolds, 


S.C. Chandos who was ſeiſed of the Manor of B. in the County of Wilts, and the Plains 
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Moor 3. The Lord of a Manor granted Part thereof by Deed; a Parſon in Fee to be qui 
865. of all Tithes, and the Parſon with the Aſſent of the Ordinary, covenanted that he ſhoul 


©: om have a Prohibition upon that Deed; and if it had been made Time out of Memory, and 
Winch. the Party had continued all along to be quit of Tithes, the ſame is a real Compoſition 


42. cited, and ſhall bind the Parſon and his Succeflors. Hob. 39. Cooper verſus Andrews. Colt, 
58. ſaid, 


Tel. 94. 4. Libel, £c. the Defendant ſuggeſted, that there was an Agreement between the Ly, 


who was Parſon of B. that the ſaid Lord Chandos and his Tenants of the ſaid Manor 
ſhould pay unto the Parſon ſo long as he continued Parſon there, ſo much Money in 93. 
tisfaction of all Tithes; and that in Conſideration thereof they ſhould hold the Lands q 
the ſaid Manor diſcharged, Oc. and upon Demurrer it was adjudged, this was no Cauſe 
for a Prohibition, for *tis not by way of Contract, but Diſcharge, and *tis in Nature 9 
a perſonal Compoſition. Hob. 176. Hawles verſus Byfeild. 2 Cro. 137. S. C. Reported by 
the Name of Hawks and Brayfeild, and ſee Nelſon verſus Prettiman, and Rolls verſus 
Rolls, ibid. 5. P. 

5. Libel for Tithes, the Defendant ſuggeſted, that one B. B. was Leſſee for Yer 
of ſuch Lands, and that there was an Agreement between him and the Parſon, that he 
ſhould hold the Land diſcharged of Tithes, in Conſideration of 10 8. per Ann. and of ten 
Loads of Wood paid to him, which was always paid by the one, and accepted by the 
other, and that the Leſſee had now aſſigned this Leaſe to the Defendant ; adjudged, thy 
the Suggeſtion is good, it being to have the Tithes by way of Retainer; and that the A. 
ſignee may have the Benefit of this Agreement. . 2 Cro. 669. Honicomb verſus Sweet. 

6. The Vicar and a Pariſhioner inter ſe convenerunt to pay ſo much for Tithes, this wi 
confirmed by the Biſhop ; adjudged, that *tis no real Compoſition, but only a perſon 
Contract, and ſhall not bind the Succeflor. March 87. Hitchcock verſus Hitchcock. 


1 — 1 1 A«s «@ 


7. Bill in the Exchequer for Tithes; the Defendants ſet forth in their Anſwer an J. a 
greement made about ten Years before, between the Plaintiff and the Defendants, and 
other Pariſhioners, E9c. to take 2 5. 6 d. in the Pound, according to a Pound-Rate of . 
the Rent of Lands in the Pariſh, as long as they ſhould live together, and he continue | f 
Parſon ; and this by equal Portions on the firſt Day of May and the firſt Day of N. 
ber yearly, and that mw had paid the ſame accordingly, and that the Plaintiff had mt, ] 
given Notice that he diſagreed before the Exhibiting this Bill ; 8 that this being: 1 
parol Agreement will not bind the Parſon, but it will excuſe the Defendants from the - 
nalties in not ſetting forth their Tithes, and from Coſts till Notice given of his Diſaſſent; WM 6 
and that ſuch Notice given after the Manuring the Lands, c. is too late; for perha Wi ? 
if given before, the Land would not have been ſowed or manured at ſuch an Expenc 
Hardres 203. Breamer verſus Thornton. ; 

8. In a ſpecial Verdict in Trover for a Lamb and a Sheaf of Wheat, the Caſe wa, . 
That the Abbey of Forntaine being of the Ciſtertian Order, and exempted from Payment Wi N 
of Tithes ſor thoſe Lands, 9s propriis manibus excolerent, was ſeiſed of the Grange je 
Hemmingford, &c. within the Prebend of Scodely, &c. and between the Year 1216 an - 
1261, the Abbot and Convent, and the Prebend made a Compoſition (confirmed by tht 0 
Patron and Ordinary) that the ſaid Abbot ſhould be diſcharged of all Tithes of the Land 5 
quas propriis manibus excolerent in Hemmingford ; but that they ſhould pay 'Tithes there Wi : 
and elſewhere, for their Lands out of Hemmingford ; and that they ſhould pay yearly t s 
the ſaid Prebend and his Succeſſors five Marks by equal Payments every half Year: That br 
Anno 1359. there was another Compoſition made. between the then Abbot and Prebenci te. 1 
citing the former Compoſition, (but the Jury did not find that it was confirmed as tit of 
firſt was by the Patron and Ordinary) and by this later Compoſition the Prebend and L. 
his tat” Be were to have the Tithes of Corn and Grain, as well of Lands in the Hand 77 


of the Abbot and Convent, as in the Hands of their Tenants, ariſing yearly in the ai 
Place, or elſe ue Marks at the Election of the ſaid Prebend, &c. of which Notice watt 
be given to the Abbot, Ec. or to the Porter of the Abbey on Sr. Thomas's Day; and tha 
when no Election was made, then the Prebend, Sc. ſhould have the five Marks, favil! 
the Right of Tithes of Lambs and Hool, which was to be paid as formerly; afterwars 
the Poſſeſſions of this Abbey came to the Crown by the Statute 31 H. 8. and that at tte 
Time of the Trover, the Defendant was Proprietor of the Lands i Hemming ford, ils 
that the Plaintiff was ſeiſed in Fee of the ſaid Prebendary, and that a Lamb and Shell 
of Wheat were renovant on the ſaid Lands; and the Queſtion was, whether the Detect 
dant ſhould pay Tithes or not, and this depended upon another Queſtion, (viz.) wheti® 
the ſecond Compoſition was good : It was inſiſted for the Plaintiff that it was good, tho 


- 
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not confirmed by the Patron and Ordinary, becauſe it was for the Benefit of the Preben 
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nd his gucceſſors, and an Enlargement of the firſt Compoſition ; for by that he was tied ; 
g to the five Marks, but by this he has his Choice, either to take the five Marks or his 
Lithes in Kind; therefore it needs no Confirmation; for the Rule is, that a Parſon with- | 
out his Patron and Ordinary may * milicrare Hatum Eccleſis ſux; *tis true, the Co. Litt. 
\bbey is now diſſolved, and the Poſſeſſions given to the Crown by the Statute 31 H. 102. b. 
g. and fo is the Prebendary by the Statute 1 Ed. 6. but yet the Tithes in Kind may be 341. 4. 
recovered ; for the Diſſolution of the Abbey will not hinder it, becauſe it was by Surrender 7+: 9 
of the Abbot and Convent; for the Statute 31 H. 8. veſts nothing in the Crown, but what | 9 
the Abbots themſelves ſurrendered ſince 27 H. 8. and tis a Rule in Law, that res inter M 
alias acta alteri nocere non debet ; tis likewiſe true, that the Prebend can make no Election, 
becauſe his Poſſeſſions are given to the Crown; but where no Election can be made, 
chere the Party who was to have the Benefit of it, ſhall have the Thing it ſelf * without southwel 
any Election ; but adjudged, that the ſecond Compoſition was void, becauſe it was not ver Ward. 
-onfirmed by the Patron and Ordinary, and becauſe there could be no Election according 
to the Compoſition, for that the Prebendary was diſſolved; therefore the firſt Compoſition 
hall ſtand quoad terras in propriis manibus, as theſe Lands were; and for the others, that 
Tithes in Kind may be taken; ſo the Defendant had Judgment. Hardres 381. Ingoldsby 
verſus Mivell. 


(F) 
piſcharge thereof by the Statute 27 & 31 H. 8. cap. 13. and by Pꝛeſcrip⸗ i 
tion, Unity of Polleſlion, and other Cuſtoms. See Unzty of Poſſeſſion. 


1. Rivileges granted to the Monks had ſeveral Reſtrictions, for it extended only to 
x P ſuch Lands which the Religious held at the Time of the Council * of Lateran, * Ses pl. j. 
and for ſo long Time only as the ſame remained in their Poſſeſſions, that is in their own 
Manurance for the Maintenance of Hoſpitality ; for if they had leaſed their Rents reſer- 
ving a Rent, the Leſſees ſhould and ought to pay Tithes : It was alſo ſpecial in this Re- 
ſpect, for the Privilege did not extend to any Buildings newly erected upon the privile- 
| ged Lands. 18 Elix. Dyer 349. 2 Rep. 44. In the Biſhop of Winchefter's Caſe. 10 Fac. 
| Zaggard verſus Hutton, and 2 Cro. 419. S P. | 
2. Lands were held by an Abbot and his Farmers, 'Time out of Mind, but they paid 
| Tithes for Lambs and Wool; the Abbey came to the Crown by the Statute of 31 H. 8. 
of Diſſolution ; and afterwards the Parſon libelled for 'Tithe of Hay and Grain in Kind ; 
| but adjudged, that by the Word Diſcharged in the Statute, the Lands were freed from 


“payment of Tithes in Kind. Aſich. 2 Eliz. Dyer The Parſon of Pekick's Caſe. 

=" 3. Prohibition, the Plaintiff ſuggeſted that the Prior of B. was ſeiſed of the Lands in 
* Fee, out of which the Tithes were demanded, that he held them flimul & ſemel, Time 

| whereof, Oc. and at the Time of the Diffolution, and for that Reaſon ought to be diſ- 
wy 15 charged, Sc. The Defendant traverſed the Unity at the Time of the Diſſolution, &c. and 
of / adjudged that the Traverſe was good; for tho* there had been an Unity of Poſſeſſion Time 
| 1 | out of Mind; yet if there was none at the Time of the Diſſolution, Tithes ſhall be paid; 
5 , but if the Plaintiff in the Prohibition had ſuggeſted a Preſcription generally, and not by 
Ig | Unity, &c. then the Preſcription ought to have been traverſed. Mich. 39 Eliz. Cro. Elix. 
f us Burton verſus Long. „ 5 | | 
wh | 4. Adjudged, that where the Ciſtertiaus had a Privilege to be diſcharged of Tithes ari- 
42 ſing on ſuch Lands, which propriis manibus excolebant, and that Order is now diſſolved; 
? 1 and their Lands given to the King by the Statute 31 H. 8. that the King and his Tenants 
4 an of thoſe Lands, ſhall be diſcharged in like Manner as the Ciſtertians were, though the 
Hand Lands were in Leaſe for Years at the Time of the Diſſolution, and the Leſſee paid Tithes. 
1 Aich. 29 Eliz. 2 Leon. 7 1. The Counteſs of Lenox's Caſe. Palm. 118. See pl. 20. 

55 i 5. In a Prohibition, the Plaintiff ſuggeſted that the Abbot of Vale Royal, was ſeiſed in 
* Fee of the Parſonage of VJ and of the Grange of D. out of which the Tithes were de- 
. G manded; and by Reaſon thereof, he and all thoſe whoſe Eſtate he had in Right of the 
* laid Abbey, ought to be diſcharged of Tithes; then he ſhewed the Unity of Poſſeſſion, 
r * and the Statute 31 U. 8. of Diſſolution: The Defendant pleaded, that the Abbey was 
; I founded in the Reign of Ed. 1. within Time of Memory, and confeſſed the Unity of 
ohed Poſſeſion after the Time of its foundation; adjudged, that this Plea that the Abbey wag 
Des founded within Time of Memory, is an Avoiding the Preſcription, and therefore he need 
_Hherht not traverſe it; but the Plaintiff having ſuggeſted a perpetual Unity, if the Defendant 
6 "ho would ſhew that the Demeſnes before the Statute, and in the Time of the Abbot, were 
: > 1 not united to the Abbey, but in the Hands of Farmers; there he ought to traverſe the 


reſeription; for though the Lands were chargeable in the Poſſeſſion of Farmers, yet if 
Q q 2 the 
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Jones 
191. 8.0. 
Bridg. 32. 


2 Roll. 
Rep. 479. 
S. C. 


_ Tithes. 


the Fee-ſimple is in the Abbor, tis a Diſcharge in Right. Hill. 4.5 Elis. Tel. 31. Oil 


verſus Holcroft. | Wack | 1 
6. In a Prohibition, the Plaintiff ſuggeſted that the Lands were Parcel of the Prio l 
Creechurch, and that the Prior, Sc. held them diſcharged of Tithes at the Time or th , 
Diſſolution, c. upon which the Parties were at Iſſue; and it was moved, that the Plain, 
tiff ought to ſet forth the ſpecial Manner of Diſcharge, as Compoſition, Unity of Poſſeſſin. 
Privilege of Order; but adjudged well enough, for it ſhall be taken to be a Ia Dil: T 
charge, though the ſpecial Manner is not ſet forth. Mich. 33 Eliz. 1 Leon. 240. Naſh vet. f 
ſus Andrews. | el TIE 
7. Lands which came to the Crown by the Statute 2 H. 8. of Diſſolution, 6c. ſpal | 
pay Tithes, although they were diſcharged of Tithes in the Hands of the * Religious, | 
for that being a perſonal Privilege granted to the f Ciſtertians, Templars and Hoſpitalers, hy 
the Pope in the Council of Lateran, which was held in the Reign of our King John, be. 
cauſe they were bound by their Order to defend Chriſtians againſt Infidels ; it was extin. : 
guiſhed by the Statute, for there were no Words of ſaving thoſe Privileges, and the St. 
tute 31 H. 8. made four Years afterwards, «had no Retroſpect to them; and ſo ir was ad. 
judged by all the Judges of England. Mich. 13 Fac. Garret verſus Wright, and Coda ; 
372. * IV hite verſus Weſton, and) Car. Clark verſus Ward, in the Exchequer. Mich. 11 Ce 
Cro. Car. 422. Sidown verſus Hone. S. P. W. Tones 368. F. C. | 
Winch Ent, 342. Poſtea pl. 16, | F: 
- a 
S8. If. Lands which formerly paid Tithes came to a religious Houſe by Appropriaticn, | 
other lawful Means, they were diſcharged from Payment of Tithes by Unzty of Poſſeſſin: , 
and now ſince the Statute 31 H. 8. it was adjudged, that ſuch an Unity mutt be miſs, c 
equalis, libera & perpetua, it muſt be Juſta, Ci. e.) claimed by a rightful Title; torii WM 
the Lands, or Tithes had been united to their Houſes by Diſſeiſin, or by any other tor. ] 
tious or unlawful Acts, ſuch an Unity had not been a good Diſcharge within that St. 1 
tute; it muſt alſo be qualis, (i. e.) the religious Houſe muſt have a Fee-ſimple in the PF 
Lands or Tithes, for if they held them by Leaſe, that had not been an Unity intended hy { 
this Statute; ir muſt likewiſe be /ibera, (i. e.) free from Payment of Tithes; for if thei $ 
Farmers, Tenants at Will or for Years had paid Tithes, that had not been a ſufficient Unit; WM ; 
and laſtly, it muſt be perpetua, (i. e.) Time out of Mind, (i. e.) that the Religious had | 
ſuch an Immunity in the Lands, Time out of Mind, and ſuch an Unity is a good Dil. 1 
charge at this Day. 11 Rep. 8. Priddle verſus Napier. 2 Rep. Archbiſhop of Canterbury: p 
Caſe. Poſtea pl. 13. S. C. | ; e 
9. An Abbot having a Privilege to be diſcharged of Tithes of Lands, quamdiu propri WR « 
manibus excolunt, Anno 4 Ed. 4. made a Gift of the Lands in Tail, and Auno 31 H. 8. the C 
Abbey was diſſolved ; adjudged, that the Donee of the Iſſue in Tail ſhall not be diſcha i 
ged of Tithes, becauſe the Statute 31 H. 8. diſchargeth no Lands, but ſuch as were dif M 
charged in the Hands of the Abbot at the Time of the Diſſolution; and theſe Lands I 
could never be diſcharged in his Hands, becauſe the Reverſion was bar'd by a Common ” 
Recovery; but if the Reverſion had continued in the Abbot, and had afterwards comet e 
him or the King, either before or after the Statute, it had been otherwiſe. Hob. 248. . 
Farmer verſus Sherman. T; 
10. 'Thoſe of the Order of Præmonſtratenſes claimed a Privilege to be diſcharged « Wi 7 
Tithes of their Lands, quas propriis manibns excolunt ; the Abbot of Cokernam in Lancaſpirt hi 
being of that Order ſurrendered, c. to the King; now Pope Adrian the Fourth having St 
reſtrained this Privilege to three Orders only, (v7z.) to the Ciſtertians, Templars and ch 
Hoſpitalers, and the Præmonſtratenſes having this Privilege by a Bull from a Pope, which po 
was confirmed Ano 25 R. 2. by Fohn Dube of Lancafter, having jura Regalia in Lani Wi in 
ſhire ; it was inſiſted, that their Lands were de facto diſcharged of Tithes at the Time of ch 
the Diſſolution, though not de jure; the Caſe was not adjudged. Hob. 156. Dickenſo pa 
verſus Greenhow. | to 
11. A Rectory was appropriated to an Abbey, it being the Rectory of that Pari eu 
where the Abbey ſtood, which being afterwards diſſolved the King granted the Tiths Fi. 
of the Abbey to one, and the Appropriation to another; the Queſtion was, whether of 
the Grantee of the Appropriation ſhall have the Tithes which ariſe on the Demeſncs oft WM Cr 
the Abbey, or whether the Grantee of the Abbey ſhall be diſcharged of Tithes by the th: 
Statute 31 H. 8. by which *tis enacted, that the King and his Grantees ſhall hold tie an. 
Lands diſcharged of Tithes, in as large and ample Manner as the Abbots did; the better fen 
Opinion was, that if the Site and Demeſnes of the Abbey, was at any Time the Glebe and 
of the Parſonage before the Appropriation, then it ſhall not pay Tithes; for 'tis ſtil Out 
Glebe, notwithſtanding the Rectory was appropriated, and Glebe is not chargeable with ma 
Tithes; but if the Demeſnes of the Abbey were not Glebe, they ſhall be charged with 'Tithe WM Sta 
in the Hands of the Grantee, becauſe they were once chargeable and never diſcharges * 
1 N ut gut 
of 


d in the Flands of the Abbot, but by Unity of Poſſeſſion; but if they had been 


ſion only, without ſhewing a Title in the Abbots, 
| ſhall de a ſufficient diſcharge of Tithes by the Statute 31 H. 8. and adjudged that it ſhould. 


| Poftea. pl. 16. F. P. 


* 
* 


Tithes. 


ad. n 


wfully diſcharged of Tithes by Compoſition, Sc. then they ſhall be diſcharged as the 
r in the Hands of the Abbot. Moor 47. See 4 Leon. 47, Prowſe's Caſe. 5. >. F 
12. In a Prohibition, the Suggeſtion was, that the Lands out of which the Tithes 
were demanded were Copyhold, Parcel of a Manor, of which the late Prior of Es. was 


ſeiſed in Fee, who was alſo Parſon Imparſonee, by which Unity of Poſſeſſion the Tithes 


were extinguiſhed ; but a Conſultation was granted, becauſe by this Union the Tithes of 
the Copyholders were not diſcharged, and there was no Preſcription laid in the Sugge- 
tion to be diſcharged of Tithes; tis true, if an Abbot or Prior had held Lands which 
were lawfully diſcharged of Tithes, otherwiſe than by Unity of Poſſeſſion, which is only 
a Diſcharge for ſo long T ime as the Lands are in the Occupation of the Abbot, Ec. in 
ſuch Caſe, upon the Diſſolution by the Statute 31 H. 8. he who is Farmer of thoſe 
Lands may preſcribe in non decimando, by Virtue of the Statute 2 Ed. 6. by which *tis 
enacted, that Tithes ſhall not be paid otherwiſe than where they were paid for forty Years 
paſt ; but in no other Caſe can a Man preſcribe in non decimando, but he may in modo de- 
imandi. Moor 219. Branche's Caſe. 

13. By the Statute 31 H. 8. all Colleges diſſolved, &c. were given to the Crown with a 
Clauſe that the King and his Grantees ſhould hold them diſcharged of Tithes, as the Abbots 


held the ſame at the Time of the Diſſolution ; afterwards by the Statute x Ed. 6. all Colle- 
| ges whatſoever were given to the Crown, but in this Starute there is no Mention made of 


any Diſcharge of Tithes; and upon a Libel for 'T ithes, the Farmer of the Lands of 


| Maidfrone College in Kent moved for a Prohibition upon the Statute 31 H. 8. it was ad- 
| judged, that the Colleges and their Lands were veſted in the Crown b 


/ y the Statute 1 Ed. 
6. then the Queſtion was, whether thoſe Lands which the King had by Virtue of the 


Statute of 1 Ed. 6. ſhall be diſcharged of Tithes by the Statute 31 H. 8. which Queſtion 
was not reſolved ; for though the Statute x Ed. 6. enacts, that the King ſhall ſhave the 
Lands in as ample Manner as the Colleges, Ec. yet that Clauſe extends only to the Eſtate 
in the Lands, and not to the T7hes; another Queſtion was, whether the Unity of Poſſeſ- 


either by Preſcription or Compoſition, 


Moor 420. Green verſus Boſekin. 2 Rep. 46. Archbiſhop of Canterbury's Caſe. pl. 8. S. P. 


* 


14. In a Suggeſtion for a Prohibition, the Caſe was, that the Abbot of Waltham, Time 


| out of Mind, &%c. was ſeiſed in Fee of the Manor and Rectory of Naſing, &c. and by 
| Reaſon thereof he held the ſaid Manor diſcharged of Tithes, that the Abbot ſurrendered, 
c. to H. 8. who Anno 32 of his Reign, by Virtue of the ſaid Surrender, and of the 
| Statute of Piſſolutions made in that Year, held the ſame diſcharged of Tithes; the 
ö Clauſe in which Statute is, that the King and his Succeſſors, and all others who ſhall have 


Abbey Lands, ſball have, hold, retain, keep and enjoy them diſcharged of Payment of Tithes, 


| as freely, and in as ample Manner and Form as the Abbots held the ſame at the Time of the 
| Diſſolution or Surrender; and by another Statute in the ſame Reign, it was enacted, that 
10 Man ſhall be compelled to pay Tithes, who by the Laws and Statutes of this Realm arc diſ- 
| charged from the Payment thereof; that the ſaid Manor of Naſing and Rectory alſo by ſe- 
| veral meſne Conveyances came to Sir Ede. Denny, who made a Leaſe of the Rectory to 


Volt the Defendant, and two Cloſes called Gfeat and Little Prieftfields, being Parcel of the 


| Manor, were in Leaſe to the Plaintiff in the Prohibition; and that Trott libelled againſt 


him in the Spiritual Court for the Tithes of thoſe Fields; the Plaintiff alſo ſuggeſted the 


| Statute 2 Ed. 6. by which it was enacted, that none ſhould pay Tithes for any Lands diſ- 
| charged thereof by the Laws and Statutes of this Realm, by legal Preſcription, or real Com- 


polition, &c. Trott the Defendant pleaded in Bar, and confeſſed the Unity of the Inheritance 


| in the Abbot ; and that before, and at the Time of the Diſſolution, he held the ſame diſ- 
charged of Tithes, for all ſuch Parcels of the ſaid Manor, which were in his own Occu- 
| pation; but that the Abbot Auno Y H. 8. had made a Leaſe of the Manor and Rectory 


10 Sr Tho. Parr for thirty Years, who died poſſeſſed; and afterwards his Widow, as Ex- 


; 3 being poſſeſſed of the Reſidue of the ſaid Term, made a Leaſe of thoſe two 
Fields for four Years ; and that the Leſſee before the Diſſolution, paid the Tithes there- 


of to the Abbot, and at the Time of the Diſſolution paid the Tithes thereof to the Lord 


Zaren to whom the Widow had aſſigned her Intereſt in the Manor; and traverſed, 
mat at the Time of the Diſſolution, the Abbot held the ſaid Fields diſcharged of 'Tithes ; 


and upon a Demurrer to this Plea, it was inſiſted for the Prohibition, that ſince the De- 


fendant Tyort had by his Plca confeſſed the Unity of Inheritance both of the Manor 
and Rectory, to 


: ry be in the Abbot at the Time of the Diſſolution ; and that the two Fields 
ut of which the Tithes were demanded, were ſevered but for four Years by a Leaſe 


pack thereof, not by the Abbot himſelf, but by his Leſſee for thirty Years; and fince the 
* 31 H. 8. enacts, that all Perſons ſhall hold their Lands diſcharged of Tithes, in 


ame Manner that the Abbot held them, Sc. tis plain, that by Reaſon of this Unity, 


| = Abbor would have enjoyed the Reverſion diſcharged of Tithes after the Expiration 
the Leaſe for thirty Years, which being now expired, the Parties who have the 


Lands, 
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Tithes in Kind, and he need not ſhew how, or in what Manner the Parſon had the Land. 


charged of Tithes, by Reaſon of the Unity of Poſſeſſion ; it was inſiſted, that this Sugge 


Lands, ſhall likewiſe hold them diſcharged of Tithes, as the Abbor would have done 
but adjudged, that Unity of Eſtute was no Diſcharge of Tithes, either by the Intent O 
within the Words of the Statute 31 H. 8. but only Unity of Occupation in the Abbot * 
the Time of the Diſſolution; now in the principal Caſe, the Abbot was out of Poſleſſicr 
of thoſe two Fields at the Timè of the Diffolution ; for he had made a Leaſe of the y,, 
nor and Rectory for thirty Years, and that Leſſee had made another Leaſe of thoſe " 
_ Fields, being Parcel of the Manor, for four Years. Moor 528. Benton verſus Trott. 2 Nen 
48. a. | | 
5 15. The Suggeſtion for a Prohibition was, that the Parſon had twenty Acres of Pa. 
ſture, and a Cloſe of ten Acres of Wood, in Satisfaction of all the Tithes demanded gy 
of ſuch Lands; the Witneſſes who were examined according to the Statute 2 Ed. 6, cap 
13. proved that the Parſon had the twenty Acres of Paſture, but not the Woodland. 
and yet the Prohibition was granted, becauſe it appears that the Libel was unjuſt ; for tho 
the Pariſhioner had failed of his full Proof, yet there was enough to bar the Parſon of hi 


for if it was not in Satisfaction of Tithes, the Parſon ought to ſhew that himſelf. Jh 


( 

911. Auſtin verſus Piggott. | | | | 
16. In a ſpecial Verdict in Debt upon the Statute 2 Ed. 6. cap. 13. the Caſe was, that 
the Lands out of which Tithes were demanded, were formerly the Poſſeſſions of the t 
Knights Templars, who had a Privilege to be diſcharged of Tithes for all their Land 0 
quamdiu propriis manibus excoluntur, that the Templars were diſſolved, and their Lang i * 
were given by the Statute 1) Ed. 2. to the Priory of St. Fobn of Furnſalem ; and theſe , 
Poſſeſſions were afterwards given by general Words to the King, by the Statute 32 H, g, ( 
cap. 24. who granted theſe Lands to . R. adjudged, that the Grantee ſhall pay Tithe, 1 
though he kept the Lands in his own Occupation, becauſe this Privilege to be diſcharged t 
of Tithes, extended only to ſpiritual Perſons; tis true, there is a particular Clauſe in \ 
the Statute 31 H. 8. cap. 13. that the King and his Patentees ſhall hold the Lands dif. b 
charged of Tithes, iz as ample Manner as the Priors, &c. held the ſame at the Time of tie Ct 
Diſſolutiom; now though that Statute extended to all Monaſteries, Sc. which ſhould after 8 
wards be ſurrendered, QC. Fig it doth not extend to ſuch which ſhall be veſted in the Kingh 0 
Att of Parliament as theſe Lands were, no more than it doth extend to thoſe which b. 
came to the King's Hands by other Acts of Parliament, as the Hoſpitals by the Statute tt 
37 H. 8. the Chantries and Free Chapels by the Statute 1 Ed. 6. Moor 913. Quorles ver. th 
ſus Spurling. Antea pl. 13. S. P. 2 Rep. 46. S. P. Poſtea. (R) 4 S. C. by the Name of tl 
Cornwallis verſus Spurling. 2 Cro. 57. S. C. See Bridgm. 32. * White verſus Weſton. Lat) an 
86. §. C. and Godb. 392. and Dyer 2). and 2 Brownl. 3. and 20. Urrey verſus Bron by 
and Raym. 225. Foſſet verſus Brown, That the Lands muſt pay Tithes. | Na 
17. Libel for Tithes of two Acres, Parcel of the Poſſeſſions of ſuch an Abbey which Pa 
came to the King by the Stat. 2 H. 8. the Defendant pleaded the Stat. 31 H. 8. and averd i ''! 
that the Abbey from the Time of the Foundation to the Diſſolution, had been diſcharged * 
of Tithes of theſe two Acres; and upon Demurrer to this Plea, it was objected that i the 
was ill, becauſe the Diſcharge ſhould be pleaded only to the Time of the Diſſolution, for : 
the Time of the Foundation was incertain as to its Beginning: Sed per Cur”, if the Dif oh 
charge had been alledged to the Time of the Diſſolution _— it had been good ; therefore nt 4 
che Reſt ſhall be Surpluſage. 1 Roll. Rep. 54. Prowſe verſus Dr. Layfield. 18 Pla 
18. Libel for Tithes; the Defendant ſuggeſted for a Prohibition, that the Abbot aß * 


Sc. and his Predeceſſors, before and at the Time of the Diffolution, held the Lands di- 


{tion ought to be proved within fix Months; for though the Statute 2 Ed. 6. enjoyns tie 
Proof to be within that Time, yet that muſt be intended when the Matter of the Sugg6 
ſtion is properly to be determined in the Spiritual Court, which this is nor, becauſe i 
impoſſible to ſwear that the Lands were diſcharged of Tithes, by Reaſon of the Multipl- 
city of Records and Compoſitions, and other Diſcharges which are to be ſearched before 
that Matter can be known; and therefore the general Allegation that they were di. 
charged by Unity of Poſſeſſion, is ſufficient, without ſhewing how: Sed per Cur”, thougt 
preciſe Proof may not be made of the Diſcharge, yet the Defendant might ſwear, thi 
ſince the Statute 31 H. 8. the Lands have been reputed to be diſcharged, Oc. by Unit) 
of Poſſeſſion, or that he had heard that it was commonly reputed to be diſcharged, & 
2 Roll. Rep. 125. Congley verſus Hall. 

19. Debt upon the Statute 2 Ed. 6. for not ſetting out Tithes, brought by the Parson 
of Merrow ; the Defendant pleaded, that the Prior of St. John of Feruſalem in Engiath 
was ſeiſed in Fee of the Lands, Ec. in Right of his Hoſpital, and that he was of the 0 
der of the Hoſpitalers, and that he and his Predeceſſors ratione ordinis ſuæ, had Til 
out of Mind been diſcharged of Payment of Tithes: Then he pleads the Statute 33 U 
8. for the Diſſolution of Monaſteries, and the Statute 32 H. 8. for the Diſſolution d 
Hoſpitals, and that by theſe Diſſolutions the Lands were veſted in the King; and that ir 


ratione Statutorum held them diſcharged of Tithes, who granted them to the Anceſtor [| 
1 | 


— b 


Pay Defendant under whom he claimed; and upon, a general Demurrer the chief Que- 


tion Wass whether the Lands were diſcharged or not, and that depended upon the Expo- 


don of the Statutes 31 & 32 H. 8. (viz.) whether the Clauſe of Diſcharge of Tithes 
in the Statute 31 H. 8. ſhall extend to thoſe Lands which were given to the King, by the 


was of the Ciſtertian Order, and diſcharged of Tithes, and that he was ſeiſed of a Manor : 8 
in Kent, which upon the Diſſolution of the Abbey came to H. 8. and from him to the 2 Roll. 
Plaintiff, and ſo ought to be diſcharged of Tithes; upon which they were at Iſſue, and Rep. 141. 
the Jury found all this Matter; and that at the Time of the Diſſolution there was a Leaſe 8. P. 
of ninety- nine Years in Being, made by the Abbot of thoſe very Lands, out of which 
the Tithes are now claimed, which continued till the 15 Fac. 1. during all which Time 
the Leſſee had paid Tithes; and the Queſtion was, whether theſe Lands ſhould be diſ- 
charged by the Statute 32 H. 8. and adjudged, that they ſhould, becauſe this Diſcharge 
did ariſe ratione ordinis; and though by this Leaſe the Privilege was ſuſpended at the 
Time of the Diſſolution, yet ſince that Statute gave the Lands to the King, as free as the 
Abbot had the ſame, the King ſhall hold them diſcharged of Tithes, hecauſe this Privi- 
lege remained in the Abbot in Point of Inheritance, and not perfonal, and that Title 
which he had was transferred to the King by this Stature. Palm. 118. Porter verſus Ba- 
tunrft, See pl. 4, 9. 
21. There was an antient Compoſition between the Prior and Convent of Bath, and 
the Vicar of North-Stoke, that the Vicar and his Succeſſors ſhould have five Marks yearly 
in Lieu of all Tithes of Sheep kept in North-Stoke, ſo as they were Hog-Sheep, and 
not exceeding five Hundred : The Manor of North-Stoke came to the King by Diffolution, 
who granted it to Seymour; and the Vicar notwithſtanding this Compoſition, and though 
only five Hundred Hog-Sheep were kept there, and though the five Marks were 
conſtantly paid, libelled for Tithes in Kind; but the Defendant had a Prohibition upon 
ſoggeſting this Matter, and upon hearing the Cauſe on an Eugliſñh Bill, the Compoſition 
Was confirmed. Palm. 525. Len verſus Seymour. | 
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232. The Caſe upon a feigned Iſſue out of Chancery was, whether ſuch Lands were dif 
charged of Tithes, which Brmerky belonged to Fountaine Abbey in Torkſhire, where th. 
Abbot and Convent were of the * Ciſtertian Order; and adjudged, that they were Fr 
charged, becauſe all of that Order were freed by the Council of Lateran, which Counej 
was received in England as a General Law, and of as great Effect as an Act of Par 
ment which concludes all Parties. Hardres 101. Stavely verſus Ullithorne. * 
23. Upon a Bill in the Exchequer, the Queſtion was, whether Lands were diſchargeg 
of Tithes as having been Part of the Poſſeſſions of an Abbey of the Ciſtertian Order; and 
adjudged, that Tenant for Life or Tears is not within the Statute ; but that Tenant in 
Tail who hath an Eſtate of Inheritance is diſcharged, quamdiu propriis manibus excolit, 


Hardres 174. Wilſon verſus Redman. pl. 25. S. C. 
24. Upon a Bill in the Exchequer for the Tithes of Paſture Ground, which former. 


was Parcel of the Poſſeſſions of the Abbey of Fountaine of the Ciſtertian Order; it Was 
adjudged that Tithes for Agiſtment of Cattle were payable by the Owner of the Cattle 
becauſe the Profits and Herbage of the Soil are eaten by his Cattle, and therefore it cannot 
be ſaid to be in propriis manibus: Hardres 183. Porey verſus Wright. 

25. Upon a Bill in the Exchequer for Tithes, an Iſſue was directed to try whether the 
Lands, out of which they were demanded, had belonged to any religious Order, which 
claimed to be diſcharged, &c. quam diu propriis manibus excolit ; and it was held by the 
Court, that if ſuch Lands were in Leaſe at the Diſſolution, &c. or an Eſtate for Life or 
in Tail was granted of them; yet he in Reverſion ſhould have the Benefit of ſuch Di. 
charge after the Determination of theſe Eſtates ; becauſe it was not f interrupted, but on. 
ly ſuſpended during the Continuance of theſe particular Eſtates. Hardres 190. Wilſn 


verſus Redman. pl. 23. S. C. | SE 
26. Upon a Bill in the Exchequer for Tithes, the Defendant by his Anſwer ſet forth, 


that the Lands of which the Tithes were claimed, were Parcel of the Priory of P. and 

that the Lands belonging to that Priory were diſcharged by Order; and this was held 
ſufficient without ſaying any more, though *tis very incertain. Hardres 322. Pages 
Caſe. | 


(G) 


Df Pꝛelcription, Cuſtom, Modus Decimandi, and Anity of Poſſeſſion, not 
good to charge and diſcharge the Lands of Tithes, 


1. T Ibel, Sc. for Tithes; the Defendant ſuggeſted a Preſcription in the Lands, out 
| of which the Tithes were claimed to pay every Year 5 5s. to the Pariſh Clerk of 
the ſame Pariſh, for all the Tithes of thoſe Lands ; but becauſe a Pariſh Clerk is a Lay- 
man, and for that Tithes are to be paid to Spiritual Perſons only, therefore this Pre- 
ſcription was not allowed to be good. Hill. 30 Eliz. Savil verſus Wood. Cro. Eliz. 11. 
2. The Parſon of North-Lynn libelled for Tithes ; the Defendant ſuggeſted that he is 
an Inhabitant of South-Lynn, and preſcribed in the Inhabitants there, and who had Pa. 
ſture Lands in North-Lynn, to pay Tithes in Kind to the Vicar of $9th-Lynn, and that 
the Vicar hath paid to the Parſon of North-Lynn, &c. two Pence for every Acre lying 
in his Pariſh ; adjudged, that this is an unreaſonable Preſcription, and that the Modi 
ſuggeſted can never come in Queſtion, but only the Right of Tithes of the Paſture 
Lands in North-Lynn, whether they belong to the Parſon there, or to the Vicar of Sl 

Lynn. 1 Leon. 128. Gatefeild verſus Penn. 
3. Libel for Tithe of Milk, c. the Defendant ſuggeſted a Cuſtom in the Pariſh of 3. 
to pay for every Cow 2 4. and the Proof was, that there was ſuch a Cuſtom in the 
Pariſh for the Cows depaſturing there, except upon five Farms naming them ; adjudged, 
that this was no Proof of the Cuſtom ſuggeſted, becauſe it might be that Tithe Milk 
claimed by the Parſon might be for the Cows depaſturing on ſome of thoſe Farms ex 
cepted out-of the Cuſtom. Cro. Eliz. 206. Bennet verſus Shortwright. | 
. Libel, Sc. againſt a Pariſhioner of S. for Tithes of certain Lands in that Pariſh 
Sc. The Parſon of H. who was no Party to the Suit, came in pro intereſſe ſuo, and ſug: 
geſted a Cuſtom in the ſaid Pariſh of S. that the Parſon of H. ſhould have thirteen Cheel 
every Year, for the Tithes of thoſe Lands in the Pariſh of S. which were now claimed; 
and that in Recompence thereof, the Parſon of 5. ſhould have yearly thirteen Cheeſe 
for the Tithes of ſuch Lands in the Pariſh of H. all which Matter he had pleaded in tht 
Spiritual Court, but his Plea was refuſed ; adjudged, that the Right of Tithes doth no! 
come in Queſtion by this Plea, but only a Modis Decimandi, and therefore triable at Las: 
Cro. Eliz. 251. Dallingham verſus Rytley. ; 
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5. Libel, Sc. for Tithes in the Pariſh of B. the Defendant ſuggeſted that he was an 
jnhabitant in the Pariſh of V. and that Time out of Mind every Inhabitant of the ſaid 
Pariſh of I. had paid Tithes for their Lands, which they had in the Pariſh of B. to the 
vicar of V. this was held a good Preſcription. Cro. Eliz. 136. Coleford verſus Peaſe. 
6. Libel, &c. for Tithes of Tares ; the Defendant ſuggeſted a Cuſtom, that for Tares 
cut or mowed before they be ripe, and given to Plough-Cattle, Tithes ought not to be 


paid; and another Cuſtom that * Headlands ſowed with Tares uſed to be fed with Cattle 


of the Plough, or cut or mowed for that Purpoſe, and that the Owners therefore ſhould 
be diſcharged of Tithes; adjudged, good Cuſtoms to ground a Prohibition. Cro. Car. 
293. Mead verſus Thurland. Cro. Eliz. 139. Perry verſus Soames. S. P. But there the Sug- 
geſtion was, that they had not ſufficient Meadow or Paſture for their Cattle. 

1. Adjudged, that though a Lay-Man was not capable of Tithes in Pernancy, yet he 
was capable of a Diſcharge of Tithes by the Common Law, and that either by the Grant 
of the Parſon, Patron and Ordinary, or by Compoſition ; and the Court made a Diffe- 
rence between Eccleſiaſtical and Lay Perſons as to Preſcriptions, E9c. for the one might 
reſcribe in non decimando, which the other could not; but it was adjudged, that Lay- 
Men might preſcribe in modo decimandi. 2 Rep. Biſhop of Winchefter's Caſe. Moor 425. 
« C. By the Name of Wright's Caſe. See Poſtea pl. 46. 

8. Libel for Tithes out of the Manor of D. the Biſhop of Lincoln ſuggeſted that he 
and his Predeceſſors were ſeiſed of the ſaid Manor, and ſo long as they held it in their 
own Poſſeſſions, it had been diſcharged of Tithes ; and that in the Reign of Ed. 6. the 
ſid Manor was conveyed to the Duke of Somerſet i Fee; and afterwards regranted to the 
Biſhop and his Succeſſors; adjudged, that though this Preſcription was good in a Spiri- 
tual Perſon, as the Biſhop was, in nom decimando; yet it being interrupted by the Seiſin of 
the Duke, it was by that Means quite gone. 1 Leon. 248. Biſhop of Lincola verſas 


9. Libel, E9c. for Tithe Wood in B. the Defendant ſuggeſted a Cuſtom in the Pariſh, 
that all the Parſons of the ſaid Church Time out of Mind habuerunt & gaviſi fſuernit 


| {ſuch Land, Parcel of the Manor of B. in Lieu of Tithe of all Wood in the Pariſh, Oc. 
| and upon Demurrer, it was infiſted that the Defendant had not averred that the Lands 


which the Parſon enjoyed were Parcel of the Manor; but adjudged, that the Preſcription 


| was good, for it might be that at the Beginning all the Land within the Pariſh was Par- 
| cel of the Manor, and that ſuch a Part was allotted to the Parſon in Lieu of Tithe 
| Wood. Cro. Eliz. 58 ). Somerton verſus Dr. Cotton. 


10. Preſcription by the Lord of the Manor of B. to pay to the Parſon of the Pariſh 


| of D. and his Predeceſſors 6 7. for all Tithes growing within the Pariſh, Sc. and that by 
| Reaſon thereof, he and all thoſe, Ec. Lords of the ſaid Manor had uſed, Oc. to have 


the tenth Sheaf and tenth Cock, Ec. of all his Tenants within the Manor; adjudged, that 


| the Lord of the Manor might have a Medrs for himſelf, and all the Tenants of his Manor, 
| becauſe it might have a reaſonable Beginning ; and that a Preſcription to have the tenth 
| Sheaf and Cock is good, for tho! tis what the Law gives for Tithes, yet in this Caſe it 


ſhall not be taken as Tithes, but 2s a Profit appurtenant to his Manor. Cro. Elix. 599. 


| Pigott verſus Hearn, and 163. Pigot verſus Simpſon. 


11. In a Prohibition the Defendant ſuggeſted, that the Biſhop of 7//5nchefter was ſeiſed 
in Fee of the Manor of B. whereof he the ſaid Defendant was a Copyholder, and that 


| the ſaid Biſhop and his Predeceſſors, Time out of Mind, Ec. were Patrons of the Church 


of B. whereof the Plaintiff was Parſon ; and that the Biſhop and his Predeceſſors, Ec. 
Time whereof, &c. and all his Copybolders of the ſaid Manor had been diſcharged of 
Tithes ; and averred, that the Lands out of which Tithes were demanded, were anticnt 
Copyhold held of the ſaid Manor Time out of Mind, &c. and upon Demurrer, it was ob- 
jected that here was one Preſcription upon another, and that the laſt Preſcription was 
not good, becauſe Copybolders were before the Council of Lateran, and therefore might 


| give their Tithes to whom they would, but they were reſtrained by a Canon made in 


that Council, to give them to the Parſon of the Pariſh where they ariſe; which Canon 


| being made within Time of Memory, therefore a Copyholder cannot preſcribe ; but ad- 


| Judged, that the Preſcription is 2 for Copyholds are derived out of the Manor, and 
it ſhall be intended that this Pre 


cription had its Beginning when all was in the Lord's 
Hands. Cro. Elix. 184. Crouch verſus Fryer. Tel. 2. F C. Moor 618. S. C. 


W. Jones 
359. S. C. 
* 2 Leon. 
70. 

Litt. Rep. 
13 Lane 
16. P. 


Cro. Eliz. 
47 5. S. C. 
Moor 

531 cited; 


Cro. Eliz. 
216. S. C. 
See pl. 11. 
8. P. 


Fee pl. 8. 
8. P. 
Cro. Elia. 
704. S. C. 
Noy 132. 
8. P. 


12. In a Prohibition the Plaintiff ſuggeſted, that he was ſeiſed of ſixty Acres of Land 


in H. Ec. and that he and all thoſe whoſe Eſtate he had, Time out of Mind have uſed 
o pay the tenth Sheaf of Grain growing there, after it was reaped and made up into 


Heaves, in full Satisfaction of all Grain being upon the ſaid fixty Acres, and which hath 


been accepted, Ec. adjudged, that this Preſcription is void, for *tis no more than to pay 


the tenth Part when the Owner pleaſeth, becauſe he may choſe whether he will make 


ec 1 And. 199. Adam's 
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Tithes. 
13. Every Modus runs thus, (viz.) that ſuch a Sum of Money hath been always paid 
in full Satisſaction and Diſcharge of all Tithes, &c. and tho' the Sum is not paid, the Par. 
ſon cannot ſue for the Tithes in Kind, but for the Money, which is as temporal as the 
yearly Profits of the Land ; and therefore the Trial of a Modus muſt be always at the 
Common Law. Trin. ) Fac. De modo decimandi. | bz | 
14. Libel for Tithes ; the Defendant ſuggeſted for a Prohibition, that the Prior of ) 
was ſeiſed of the Grange of S. in Right of his Priory, and preſcribed in him and hi, 
Predeceſſors to hold this Grange without Payment of Tithes, and ſhewed that the Priory 
came to the Crown by the Statute 31 H. 8. of Diſſolution, Sc. to hold the ſame as th; 
Prior enjoy'd it, and ſo derived a Title to himſelf, under a Leaſe granted by Queen g. 
lizabeth for fifty Years ; and that afterwards the Plaintiff libelled againſt him in the Idi 
ritual Court for the Tithe of forty Flecces of Wool, &c. The Defendant in the Prohibition 
pleaded, that he ſued the Plaintiff for the Tithes of four Hundred Fleeces of Mool, and i 
prayed a Conſultation ; and it was granted, becauſe of this Variance between the Libe | 
and the Suggeſtion, and double Coſts ; but adjudged erroneous for both Cauſes, for the 
Variance was not material, becauſe the Plaintiff preſcribed in non Decimando, and in ſuch 
Caſe the Spiritual Conrt hath no Juriſdiction; and the double Coffs are erroneous, becauſe 
thoſe are given by the Statute in no Caſe, but where the Plaintiff makes Default in pro. 
ving his Suggeſtion. Mich. 3 Fac. Telv. 19. Hutton verſus Barnes. 7 
Moor 15. Libel, Oc. for Tithes ; the Defendant ſuggeſted a Cuſtom in the Pariſh of Le. 
913. S. C. combe, that the Parſon ſhould have for his Tithes, the tenth Land ſowed with any Man. 
ner of Grain, to be reckoned at the firſt Land next the Church, and ſo to account on 
till they came to the tenth, Ec. the Parſon replied and confeſſed the Cuſtom ; but ſaid, 0 
that the Defendant by Fraud ſowed every tenth Land very ill, and did not dung and ma. b 
nure it, as he did the other nine Parts, which uſually yielded eight Cocks, but the tenth 8 
yielded three Cocks and no more; adjudged, that this Cuſtom was againſt Common 5 
t 
h 


Reaſon, and therefore void; but if it had been good, the Parſon might have an Aion 


on the Caſe for the Fraud. 1 Leon. 99. Stibbs verſus Goodlake. 
16. Libel for Tithes of Lambs, ſetting forth a Cuſtom in the Pariſh of B. that al 0 


Lambs engendred, fallen, and bred there, though they belonged to ſeveral Perſons were e 


reckoned together, as if they had been the Property of one Man and no more, and the 1 
tenth Lamb hath been paid for Tithe ; adjudged, that all Cuſtoms againſt Comma ot 
Right are triable at Common Law; but this Cuſtom is unreaſonable, becauſe it maj fi 
happen, that one Man may have but one Lamb, and that may be taken for Tithe, ad ar 


they that have more ſhall pay nothing. Hob. 329. Barker verſus Cocker. 
17. Libel for Tithes of Cows and Calves, &c. the Defendant ſuggeſted a Modus to pay 14 
a Half-penny for the Tithe of every Calf, and a Penny for a Cow; and that upon a ce. E 
tain Day they uſed to bring theſe Tithes to the Church, and there pay them to the . thi 


car, who libelled now to compel them to. bring the Tithes to his Houſe ; adjudged, that ani 

ſince they agree in the Modus, and differ only in the Place of Payment, that is not Mat 27 
Nn of Subſtance, and therefore the Plaintiff may proceed in the Spiritual Court. Wind to 
; 901 


(C)z. S. C. 33. 1 Baxter verſus Hope. 2 Brownl. S. C. | 
18. Libel for the Tithe of Neck-Wool of eight Hundred Sheep; the Defendant plead: WW anc 


= ed, that he uſed between Michaelmas and Allhallowtide to ſhear the Heads, Necks ant and 
Ears of his Sheep, to preſerve them from Vermin, and that by this Means the Fleece and 
were better; and that he paid the tenth Fleece at ſhearing Time, which he wound up at O0 
his own Charge, for which Reaſon a Prohibition was granted. 3 Bulſt. 243. Foſſe verſus SC 
Parker. | 
Moor 19. Libel for Tithes of After-mowth, &c. the Defendant ſuggeſted a Cuſtom in tit Wi 7 
758. $.C, Pariſh of B. that every one ſeiſed of Meadow-Ground there, ſhould cut down the Grab Wi 
contra. at their own Charge, and ted and ſhake it abroad, and then gather it into Rows, and put! 
into ſmall Cocks, and ſet forth the tenth Cock for the Parſon, in Satisfaction for al 
Tithes, as well for the firſt Mowing, as for the After-mowth of that Meadow for the for 
. ſame Year; adjudged a good Cuſtom, for tho* the Parſon had no more than what the tis 
Law allows, (viz.) every tenth Cock; yet ſince it was firſt tedded and ſhaked abroa Tit 
and made into Cocks at the Coſts of the Pariſhioner, he ſhall be diſcharged of the Fay- Wi 
ment of more Tithes, becauſe. the Parſon had the Benefit of his Labour and Charge ſo 
which was greater than what the Law appoints ; beſides, without a ſpecial Cuſtom 1 
Tithes ought to be paid for Hay of the After-mowth, becauſe Tithes are only due ex , 220 
nuatim renovantibus ſimul & ſemel. 2 Cro. 42. Hall verſus Fettyplace. Paſch. 37 Elis. Hi 2 
brey verſus Fohnſon. Hob. 250. Hide verſus Ellis. 2 Cro. 116. Green verfus Anj}11. S. i the 
Tv. 86. 2 Lutw. 1071. Durant verſus Booty. F. P. | | for 
20. Libel, Ec. for Tithe Lamb and Wool, &c. the Defendant ſuggeſted a 1709's Bi no \ 
pay 10 s. in Diſcharge of all Tithes, Oc. and the ſame Suggeſtion being made before l 
the ſame Cauſe four ſeveral Times, and a Conſultation, always granted, the Court vB 28; 
moved, that for that Reaſon a Conſultation might now go; but it was denied, beca" 
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thoſe Conſultations were not granted upon the Right or Trial of the Cuſtom, but 0 
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' were aſſeſſed to 30 5. but adjudged, that no Coſts ought to be aſſeſſed, becauſe the Sug- 


| and Occupiers. 


Hundred and forty Acres had paid twenty Shillings in Money, and the Shoulder of every 1 Roll. 


and ſo he ſhewed that B. had made a Feoffment of the ſaid one Hundred and forty Acres, Ln 


| and though the Shoulder of the Deer is gone by the Diſparking, yet that was but caſual, Hob, 40. 
| and the Diſparking is the Act of the Party, which ſhall not prejudice the Preſcription ; 


C. Noy 148, Sharp verſus Sharp. F. P. 


a third Part of the Tenth in one Part of the Land, and in another Part, a Moiety of the 
| Tenth for all Manner of Tithes; adjudged a good Preſcription. Godbolt 120. Roobe's 


tis laid down to Meadow again; and when 'tis ſown with Corn the Parſon ſhall have the 


| 10 much to the Parſon, will not diſcharge him from paying Tithes to the Vicar. 


| the 1/514 of Kent, but then there muſt be a ſufficient Maintenance for the Parſons beſides ; 
| for in former Days, Lands in the Wild of Kent were not titheable, becauſe there was 


285 Ruſſel verſus Buckhurſt. 


Tiithes. 


or Want of Proof of the Suggeſtion within ſix Months; beſides, this being a Suggeſtion : 
0 be diſcharged of Tithes for a Year, which was never before in Demand, a Prohibition 


307 


2 


was granted. Tel. 104. Cox verſus Seymour. | 5 | 

21. Libel, &c. the Defendant ſuggeſted a Modus as to Part of the Tithes in Demand, 1 Brown!. 
and a Cuntralt executed between the Parſon and him for the reſt ; and becauſe he did 100. S. C. 
not prove his Suggeſtion within ſix Months, the Parſon had a Conſultation, and Coſts 


eſtion for the Prohibition was grounded as well upon the Contract, of which there needs 

no Proof in that Court, as upon the Modus, which muſt be proved within that Time; 
therefore the Suggeſtion being entire, and Part of it being not to be proved in the Spi- 
nitual Court, they ought not to have aſſeſſed Coſts at all. 77. 119. Cobb verſus Hunt. 
Antea Coſts. (B) 5. $. .. 

22. Libel, Ec. for Tithes of rough Hay 3 in the Fenny Lands of M. the Defen- 
dant ſuggeſted that there were two Thouſand Acres of Fenny Land, and ſix Hundred 
Acres of Meadow in the Pariſh of M. and that the Pariſhioners paid Tithe of Hay and 
Corn growing upon the Meadow and arable Lands, Ec. and becauſe they had nor ſuffi- [| 
cient Graſs to keep their Cattle in Winter, they uſed to gather this rough Hay, called 1 
penny Fodder, for the Suſtenance of their Cattle, for the better Increaſe of Husbandry ; in 
and for that Reaſon had been always freed from Payment of Tithes ; adjudged, that this 
being a Preſcription by a Layman in non decimando, is not good. 2 Cro. 47. Webb verſus 

armer. | 

* Libel for Tithe Hay, c. the Defendant ſuggeſted that the Abbot of B. was ſeiſed ; Rol. 
of the Manor of M. of which the Lands, Ec. were Parcel, and fo preſcribed in the Ab- Rep. 252. 
bot and his Predeceſſors, and in his and their Tenants, Commoners, Farmers and Occupiers, 
Nc. to be diſcharged of Tithes, until, and at the Time of the Diſſolution; and that after- 
wards theſe Lands came to the Defendant, who was ſued for Tithes; the Plaintiff replied, 
that the Defendant, and all thoſe whoſe Eſtate he had in the ſaid Lands, had uſed to have 
libertatem falcandi to make Hay only, and traverſed that they were Tenants, Farmers or 
Occupiers of the Land ; the Defendant rejoined, that he put in his Cattle, and alſo mow- 
ed the Graſs, per quod he was Occupier of the Land; adjudged, that he, who takes any 
Thing as a Profit apprender out of the Land, is not properly the Tenant or Occupier 
of the Land, and libertus falcandi doth not make him Tenant, Farmer or Occupier ; be- 
fides the Preſcription goes to Tenants and Commoners only; for tis not good in Farmers 
2 Bulſt. 249. Suckerman verſus Warner. | 

24. Libel, Oc. for Tithes in Kind; the Defendant ſuggeſted that B. was ſeiſed of "JEN 
140 Acres of Land, Parcel of a Park, and preſcribed that the Tenants of the ſaid one 863. 


third Deer which was killed in that Park, in full Satisfaction of all Tithes of the ſame ; Rep. 120. 
Ge. to him, Sc. the Plaintiff replied, that the Park was now diſparked, and converted 8 
to Tillage and paſture Lands; adjudged, that by this Diſparking the Preſcription is not verſns 
gone, becauſe *tis laid to be in the one Hundred and forty Acres, and not in the Park; Andrews. 


Sec (E) 


I. 3. S. C. 
and though *tis not now a Park in Form, yet it ſhall be ſo reputed in Law. Godbolt 23). 4 


Cowper verſus Andrews. See Winch 1. and 44. Reynolds verſus Pool, contra, and Hutton 57. 


25. Libel for Tithe of Corn, Hay, &c. the Defendant ſuggeſted a Preſcription to pay 


Pe. 


26. If there is a Modus for Tithe-Hay in a particular Field, and tis ſowed with Corn 
for ſeven Years together, the ſame doth not deſtroy the Modus, but it ſhall revive when 


Tithe, and when the ſame is Hay the Vicar ſhall have it. Godb. 194. Brown's Caſe. 

27, Libel, Sc. by the Vicar of B. for Tithes, the Defendant ſuggeſted a Modus to pay 
ſo much to the Parſon of B. in Diſcharge of his Tithes ; adjudged, that a Modus to pay 
3 Bulſt. 
220. Winter verſus Child. 

28. Adjudged, that a whole County may preſcribe in non decimando; as for Inſtance, 


no Wood there, but great Timber-Trees; but now thoſe Trees being cut down, and the 
Lands converted to Paſture and Tillage, Tithes ſhall be paid preſently. 2 Bulf. 233, 
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Tithes. 
” Fs es: rr | : : . | 8 — 
29. A Preſcription was laid in an Abbot and Convent to be diſcharged of Tithes; and 
it appeared that the Body corporate was diſſolved, becauſe all the Monks were dead, au ö 
the Lands came to Laymen; it was adjudged, that they ſhall pay Tithes in Kind, becauſe 
the Preſcription was determined: Windſor Canons verſus Webb. Godb. 211. 

30. Libel for Tithes in Kind; the Defendant ſuggeſted that the Abbot of B. was ſeiſedi 
Fee of the Rectory of N. which was appropriated to the Abbey Time out of Mind, and Wa 
alſo ſeiſed in Fee of a Cloſe in the Hamlet of C. in the ſaid Pariſh of N. and that he took 
the Profits thereof in lieu of all Tithes within the ſaid Hamlet; the Plaintiff replied 
that the Abbot was ſeiſed of that Cloſe as Parcel of ſuch a Farm, and traverſed that h 
took the Profits thereof in lieu of all Tithes, &c. upon this the Parties were at Iſſue, ang; 
was found for the Defendant ; and it was moved in Arreſt of Judgment, that his Sugy, 
ſtion was not good; for having ſhewed that the Abbot was ſeiſed in Fee, it ſhall be in. 
tended that this Cloſe was Parcel of his Glebe, and ſo cannot be in Recompence fo 
Tithes ; therefore he ought to have ſuggeſted, that the Cloſe was anciently given in lieu q 
Tithes ; and that he and his Predeceſſors, Time out of Mind had the Occupation of th. 
Cloſe, and took the Profits thereof in lieu of Tithes; but adjudged, that tis a bettet 
Form to ſuggeſt that he was ſeiſed in Fee of the Cloſe. 2 Cro. 57, 501. Moor verſy 
Badcok. "4 

31. In a Prohibition, the Plaintiff ſuggeſted that Time out of Mind, he and all tho. 

whoſe Eſtate he had, Qc. paid two Pence for Tithes of Wool and Lamb; but the Witneſſe 
which he produced to prove his Suggeſtion, {ſpoke nothing of tlie Wool, but only of the 
Lamb; afterwards the Court was moved for a Conſultation, becauſe the Suggeſtion wx 
of a joint Preſcription both for Wool and Lamb, and the Proof related to Lamb only; ad. 
judged, that there is a Difference where a Preſcription is ſuggeſted in Order to have: 
Prohibition, and where tis pleaded by Way of Title; for in the laſt Caſe, if a Prefer. 
tion is alledged for two Things, and the Party fails in one, in ſuch Caſe the Preſcription 
is gone, becauſe it was by Way of Title; but *tis otherwiſe where *tis only ſuggeſted, 
(as in the principal Caſe) for a Prohibition, becauſe that is to no other Purpoſe than tg 
give the Temporal Court a Juriſdiction; therefore, though the Plaintiff ſuggeſts a Pre. 
ſcription to entitle that Court to hold Plea of a Modus both for Woot and Lamb, and he 
fails in the Modus for Wool, yet the Modus is good for the Lamb, and the Court ſhall hat 


R 


395 


Juriſdiction of [that, though the Tithe for the Wool is payable in Kind. Mich. 2 Ja, | 


Felv. 55. Caſe of Prohibition. 

32. In a Prohibition, the Plaintiff ſuggeſted a Cuſtom that every Pariſhioner ſhould 
pay a Penny every Year for every Milch Cow, and a Halt-penny for every other Con, 
in Diſcharge of all other Tithes of Oxen, Cows, Steers and Calves; and alſo one Penny 
for every Mate, in Diſcharge of all Tithes there for Horſes, Mares and Colts; adjudged, 
that this Preſcription to be diſcharged of one Tithe, paying another, is not good. Mit. 
38 Eliz. Cro. Eliz. 446. Griſman verſus Lewes. 

33. In a Prohibition the Plaintiff declared, that he for ten Years together held and 
occupied one Hundred Acres of Land in the Pariſh of S. lying and being in a Park there, 
called Ungar-Park, and that he, and all the Occupiers of the ſaid Park, Time out of 
Mind have uſed to pay to the Parſon of S. four Pounds Yearly, in full Satisfaction and Di- 
charge of all Tithes of the ſaid Grounds, which four Pounds the Parſon had accepted; i 
being found for the Plaintiff, it was moved in Arreſt of Judgment, for that he did not 
alledge the Park to be antiquus Parcus, and that the Preſcription was ill, becauſe it ws 
laid in the Occupiers, when it ſhould-have been in the Owners of the Park; but adjudged 
well enough, becauſe the Preſcription did not go to any Manner of Intereſt or Inher:- 
tance, but only in Point of Diſcharge; for every Modus works by Way of Diſcharge of 
the Payment of ſuch Tithes which otherwiſe ought to have been paid. Hill. 13 Fac. HE 
188. Shelton verſus Mountague. 3 Lev. 386. Stopp verſus Peacock. S. P. See pl. 24. See Bt: 
ker verſus Berriman. | 

34. In a Prohibition, Ec. the Plaintiff preſcribed that the Inhabitants of H. had utc 
to pay Calves and Lambs, and one Penny for every Milch Cow, in Satisfaction of al 
Tithes of Lambs, Calves, Milch Kine, and of all barren and other Beaſis and Agiftments, 
and the Jury found the Preſcription ; but it was moved in Arreſt of Judgment, that ti 
Preſcription was not lawful, it being to pay Calves, Lambs, and a Penny for Milch Ritt 
in Satisfaction of Tithes of other Cattle; and ſo it was adjudged, for Tithes for one Sof 
of Cattle, cannot be in Satisfaction for other Sort of Cattle. Moor 454. Monday verſus 
Lovice. See Antea. (B) 3. S. P. Cro. Eliz. 446. S. C. pl. 47. S. P. 

35. In a Prohibition, the Plaintiff ſuggeſted that the Queen, and all thoſe whoſe Efe 
ſhe had, &c uſed to pay to the Rectir of Kingſrood, &c. 2 5. 4 d. yearly, in Satisfaction io! 
all Tithes of the Land called Cowley in Kingſwood in MWiliſbire; and Iſſue being taken vp 
this Preſcription, the Evidence at a Trial at a Bar to ſupport it was, that the Queen hac 
the Eſtate of the Abbot of Kingſwood, and that he was Ozwner of ie Land, and alſo Rel 


of Kingſwood in the Right of his Abbey ; ſo that it was inſiſted, that the Plaintiff by 
I | 
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not proved his Preſcription, becauſe the Abbot could not pay Tithes to himſelf, nor the 
ueen who had the Eſtate of the Abbot ; for ſince the Queen had let the Lands, the 
Plaintiff ſhould have preſcribed that the Occupiers thereof had paid 2 5. 4 d. in Satisfac- 
tion of Tithes; but adjudged, that the Unity of the Inheritance, both of the Lands and 
Rectory in the Abbot, ſhall not be a perpetual Diſcharge of the Tithes; and if ſo, then 
the Retainer of them by the Abbot, ſhall be taken to be a Payment to himſelf. Moor 
Chambers verſus Hanbury. 8 | 3 l 
zö. Where a Park had paid ten Shillings in lieu of all Tithes, and the ſame was after- 
wards. diſparked and ſowed with Corn; the Modus of ten Shillings ſhall till continue, 


* 


Ind no other Tithes ſhall be paid; but if the Preſcription was only for the Deer and 


Herbage, and not for all the Park, Tithes in Kind ſhall be paid. Moor gog. In Beding- 
feld and Feake's Caſe. Poſtea. (K) 2. S. C. 

37. A Pariſhioner may preſcribe to pay the Tenth Cheeſe made between May and Aiguſt, 
in Satisfaction of all Tithe Milk in that Year; but he cannot preſcribe ſo to pay the 
Tenth Quart of Milk; for the firſt Preſcription is good, becauſe Cheeſe is made by the 
Labour, and at the Charge of the Farmer. Moor 909. In the Caſe of Auſtin verſus 


Lucas. 


38. Libel, &c. for Tithes, the Defendant ſuggeſted that the Lands out of which the 
Tithes were claimed, were Parcel of the Foreft of B. of which the King was ſeiſed in the 
Right of his Crown, and ſo lays a Preſcription in the King and all his Predeceſſors, to 


| hold the ſame diſcharged of Tithes, and that the King granted it to the Earl of Hertford 


in Fee, under whom the Defendant claimed to hold the ſame diſcharged, Ec. it was a 
Queſtion, whether this was only a Privilege during the Time the Lands were in the 
Crown, and it ſeems that it was not, and that Grantee of the King ſhould hold it diſ- 
charged, for a Prohibition was granted, nifi cauſa, &c. Cro. Car. 67. Morrant verſus Cam- 


| mings. Stile 137. S. P. 


39. Libel, Sc. for Tithes of Pilchards taken in the Sea; the Defendant ſuggeſted a p, 
Cuſtom, Ec. for the Owner of the Boat to have one Moiety of the Fiſh, and the Fiſher- (H) 4 
men the other Moiety; and that the Owner uſed to pay the Tenth of his Moiety to the S. C. 
Parſon, in Diſcharge of all Tithes of Fiſh, Ec. adjudged a good Suggeſtion, becauſe at 
Common Law no ' ithes are due for Fiſh taken in the Sea, becauſe *tis not in any Pariſh; 
therefore the Parſon muſt have them by Cuſtom, and if ſo, he ought to take them ac- 

cording to the Cuſtom; ſo that the 'Tenth of a Moiety may be a good Diſcharge of 


the Whole. Noy 108. Holland verſus Hele. 


40. Libel for the Tithe Hay on Headlands; the Defendant preſcribed to pay the 


| Tenth Fart of the Corn growing there, for the Tithe of the Hay on the Headlands ; ad- 
judged not good, becauſe the Tenth Part is due by Right for the Tithe of the Corn, 


| and therefore ſhall never go for Tithes of Hay on the Headlands. Noy 15. Parrey verſus 


# Chauncey. 


| 41. The Inhabitants of the Pariſh of L. in which there was a Chapel of Eaſe, ſuggeſted 
| a Cuſtom that thoſe who lived in ſuch a Precinct of the ſaid Pariſh, ought to find a 
| Rope for the third Bell, and to repair Part of the Mother-Church; in Conſideration 
whereof, they have been free from the Payment of Tithes to the Parſon of the Mother- 


| Church ; it was a Queſtion, but not reſolved, whether this was a good Cuſtom, to go in 


Diſcharge of Tithes. Hil. 15 Car. March 91. 

42. Libel for Tithes of Milk and Calves; the Defendant ſuggeſted a Modus, that every 
Inhabitant, Sc. ſhall pay four Pence for every Cow, and two Pence for every Calf; iſſue 
was taken upon the Modus, and at the Trial; the Proof was, that the Tithes were never 
| paid in Kind; but that every Inhabitant, &c. was to pay fix Pence, and ſome ſeven 
| Fence, ſo that this Proof was not agreeable to the Suggeſtion, and a Conſultation was 

granted; but if a Modus had been ſuggeſted to pay twenty Shillings, and the Proof had 
been that forty Shillings was uſually paid, that had been good. Vin. 4 Car. Goddard 

verſus Tyler. Hetley 100. es | 
| 43. Upon a Libel in the Spiritual Court for Subſtraction of Tithes, upon the Statute 

2 Ed. 6. the Defendant ſuggeſted, that as to that Farm upon which the Tithes did ariſe, 
| there was a Cuſtom that when they were ſet forth, the Owner of the Lands, Time out 

oi Mind, did take back thirty Sheaves of the Tithe Corn, and ſhewed that he was Owner 
of that Farm; and that the Tithes were duly ſet forth, and that according to the Cu- 
dom he did take back thirty Sheaves thereof; adjudged, that he ought to aver this to be 
a great Farm ; for if there was no more than thirty Sheaves, it would tc an unreaſonable 
Cuſtorn to deprive the Parſon of the Whole. Mich. 11 Fac. Godb. 234. Fucks verſus Sir 
Will Cavendiſh. See Poſftea. (R) 2. S. C. | 

44. The King being ſeiſed of Savernacle Foreſt, in the Pariſh of Peuſey in Wiltſhire, 5, Cre. 
granted it to the Duke of Somerſet, which afterwards by meſne Conveyances came to the Car. 20. 
uud Hartford, and then Leech the Rector of Peuſey libelled againſt the Lord Hartford Hetley 
or Tithes, Ge. who ſuggeſted for a Prohibition, that King Ed. 6. and all his Fee 60. S. P. 
Cings 
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Kings of England, held the ſame Foreſt, Time out of Mind, diſcharged of Tithes, G, 
it was held that the King might preſcribe in non decimando, becauſe he is perſona mixta. 
and that the Council of Lateran did not bind him, unleſs he voluntarily ſubmits to it. 
but that this was a perſonal Privilege to be diſcharged of Payment of Tithes, and like the 
Caſe of Sidoune and Holmes, non egreditur perſon', and by Confequence the Grantee of 
the King ſhall have no Benefit of it. V. Jones 38. Lord Hertford verſus Leech. 

45. In an Action of Debt for Tithes of Eltbam Park; upon nil debet pleaded, it wa 
held by Chief Baron Hale and the Court, upon a Trial at Bar, that the King is not 
diſcharged of Tithes by Virtue of his Prerogative for the antient Demeſnes of the 
Crown; *tis true, he is capable of a Diſcharge by Preſcription in non decimando, as wel 
as a Biſhop is, becauſe he is perſona mixta, &c. But if he alien any of his Lands which 
are diſcharged of Tithes, the Grantee ſhall pay Tithes, and not only ſo, but the Pre. 
ſcription is deſtroyed for ever. Hardres 315. Compoſt's Caſe. See Antea pl. J. 

46. Debt upon the Statute 2 Ed. 6. for not ſetting out 'Tithes ; upon il debet pleaded, 
a ſpecial Verdict was found, that the Abbot of Abingdon was ſeiſed in Fee of the Land, 
Sc. which he aliened to Al- Souls College, and that the Abbot and his Predeceſſors held 
the Lands diſcharged of Tithes, and ſo they were at the Time of the Alienation to the 
College; and the Queſtion was, whether the College ſhall hold them diſcharged as the 
Abbot did; and it was inſiſted that they ſhould; for though the Verdict ſeems to imply 
that they were diſcharged by Preſcription, yet it ſhall be intended by Compoſition, not 
in Reſpect of any particular Order, but in Reſpect of the Land it ſelf, which may be 
appropriated to a College as well as to an Abbey; for a College is not altogether Lay, 
or if it was, they may hold them diſcharged of Tithes; for the Rule that a Laynan 
cannot preſcribe in non decimando was introduced, when Spiritual Men were Judges, and 
admits of many Diſtinctions; but adjudged, that this Preſcription was perſonal in the 
Abbot, Sc. and deſtroyed by the Alienation ; therefore the College ſhall pay Tithes; for 
no Lands ſhall be diſcharged by Preſcription, but ſuch as were in the Hands of Spirit 
Perſons Time out of Mind; many of which Diſcharges were confirmed by the Pope 


Bulls before the Council of Lateran, which was before Tithes were made parochial. ii 


320. Bowles verſus Atkins. See 1 Cro. 422. Moor 619, 913. See Sidown verſus Holmes, and 
Cornwallis verſus Spurling. 


* 


47. Prohibition, Oc. the Plaintiff ſuggeſted ſeveral Modus decimandi, and among the | 


Reſt to pay one Penny and an Half-penny for every Cow with a Calf, in Satisfaction 
for the Tithes of Cows and Calves, and for the Herbage and Paſture of the Land, &c. The 
Defendant pleaded, that he is Vicar, Sc. and that the Tithes ought to be paid in Kind, 
and traverſed all the Modus s, and the Modus of paying a Penny and Half-penny for 
every Cow, Oc. the Plaintiff joined Iſſue upon the Traverſe, and had a Verdict, but could 
never get Judgment, becauſe the Preſcription to pay a Penny and Half-penny for every 
Cow, Sc. having a Calf, and a Penny for every Cow not having a Calf, in full Sati 
faction of Tithes for Cows and Calves, and Herbage of Paſture Land was not good; be- 
cauſe Tithes ought to be paid both for Cows, Ec. and for Herbaze ; and therefore the 
Tithes for Cows, Cc. could be no Satisfaction for the Tithes of the Herbage of Paſture 
Lands. 2 Lutw. 1043. Morton verſus Briggs. Antea pl. 34. S. P. Antea. (B) 3. S. P. 

48. Libel for Tithes, Ec. the Defendant ſuggeſted for a Prohibition, an antient Apret- 
meent by Parol, between the Predeceſſors of the preſent Rector, and the Owners and 
Proprietors of Lands in that Pariſh, that their Lands ſhould be encloſed, Ec. and that 
the Rector and his Succeſſors ſhould have the Tenth Acre in Satisfaction of all Tithes 
which ſhould be likewiſe encloſed for him, Sc. The Rector traverſed this Agreement, 
and the Plaintiff took Iſſue upon the Traverſe, and the Jury found the Agreement, and 
gave a Verdict againſt the Rector; and after ſeveral Motions, the Judgment was affirm- 
ed. 2 Laut. 1057. Machin verſus Monlton. 

49. In a Prohibition the Caſe was, a Prior was ſeiſed of a Portion of Tithes, and 
granted the ſame to one Fitzherbert paying five Shillings, which was conſtantly paid il 
the Diſſolution, G. and afterwards to the King and his Aſſigns for the Space of three 
Hundred Years and upwards, and then concludes his Prohibition, that Fitzherbert, and al 
thoſe whoſe Eſtate he had, did pay the ſaid Rent, c. now by this conſtant and long 
Payment of five Shillings, a Aſodus was inferred, and yet a Preſcription for ſuch a A: 
was held good. 2 od. Mod. 320. James verſus Trollop. 

50. In a Prohibition to a Libel for Tithes of a Corn-Mill ; the Plaintiff ſuggeſted ! 
Modus, &c. The Defendant confeſſed the Modus, but alledged that a new Pair of Stone 
was added to the old Mill, and ſo pray'd that the Prohibition might go only to the 
Tithes of the antient Mill: Sed per Cur', a Prohibition ſhall ge to the Whole; for the Ad 
extends as well to the new, as to the old Stones, becauſe the Mill is the Subſtance 0 
which they relate; and the Preſcription is the Tithes of the Mill in general, and tis but 
accidental whether there are one or two Pair of Mill-Stones in the Mill; fo let there be 
never ſo many Pair, tis ſtill but um molendinun, and as ſuch muſt be demanded in a P- 
cipe. 4 Mod. 45. Grimley verſus Falkingham. : F 

l ME 


311 


Tithes. 


_ _ * mak * Derr 


lit. 


51. A Modus to pay 2 5. in the Pound of all the improved Rent in Lieu of all Tithes 
.. not good, becauſe tis to riſe and fall as the Land is let, and the Parſon may not know 
it; the Modus ought to be as certain as the Duty, which is to be deſtroyed by it. 2 Salk. 


657. Kartupp verſus Dodderidge. 


(H) 
Df Fiſh, Fowl, Eggs and Contes. 


;. A Djudged, that Tithes ſhall not be paid for Turkeys nor their Eggs, nor for tame 
A Partridges and Pheaſants, becauſe they are fere nature, Moor 599. Hugton ver- 

ſus Prince. PN | | fr 
2. Prohibition was pray'd where the Libel was for 'Tithes of Pidgeons ; but per Curiam 

it was denied, for Tithes ought to be paid for them and for * Conies. 2 Roll. Rep. 2. 2 Roll. 

Fones verſus Caſtrill. : Ren bk. 
| | H 's 

Caſe by Cuſtom, and not de = 


That they may be paid by Cuſtom, there are ſeveral Authorities in Point. Litt. Rep. 
13. Hardres 188. 1 Vent. 5. 2 Mod. 77. | | 
But not de jure for Pidgeons which are ſpent by the Owner in his Houſe, becauſe *tis Litt.Rep. 
to ſupport thoſe of the Family, who labour in other Things, of which the Parſon hath 40. S. 3 
| Tithes ; but he ſhall pay Tithes for ſuch Pidgeons which he ſells. 1 Roll. Abr. Tit. Diſms. and 8 
(Z) 4. Watley verſus Hanbury, and Vincent verſus Tut. | 1 oY 
| 3. Libel for the Tithe of Tronts taken in a River; the Defendant ſuggeſted that they 
were fer nature, and not titheable ; adjudged, that fince they were taken in an open 
River and not in the Sea, the Tithe ſhall be paid as a predial Tithe, which ought to bc ſer 
out within ” —_ 2 Ed. 6. Mich. 15 Car. The Earl of Deſmond's Caſe, and Trin. 
9 Car. 192. S. P. 3 | | 
4 Tithes are not due for Fiſh caught in the Sea, unleſs *tis by Com, for Fiſh are feræ Cro. Car. 
| nature, and the Sea is not in any Pariſh ; *tis true in ſome Places, Tithes are paid for Fiſh 33% * F- 
to the Parſon where they are landed, and Tithes for + Herrings are paid in Jarmouth; but 8 
this is by Cuſtom. Cro. Car. 192. Noy 108. Hall verſus Holland. 0 17. 
Vent. 5. 
+ Palm. 527. 
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| 5. The Plaintiff exhibited his Bill in the Exchequer for Tithes of + Conies due to him + 7ithes 
by Cuſtom, to pay the tenth Coney or Value of it, and to diſcover how many Conies he are pay- 
| had killed, and the Value thereof; the Defendant by his Anſwer denied the Cuſtom, but -_ for 
| made no Manner of Diſcovery, &c. as pray'd in the Bill; and upon Exception taken to * 
the Anſwer, the Court held, that he need not make a Diſcovery where there was a full ard not 
| Anſwer, which the Defendant in this Caſe had made by denying the Cuſtom ; *tis true, de jure. 
upon a Bill againſt an Executor to diſcover Aſſets, though by his Anſwer he deny the 2 Koll. 
| Debt or Bond, yet he muſt make a Diſcovery, becauſe it concerns a third Perſon, and "7 us 
Aﬀets are always preſumed ; and this Caſe is ſtronger for the Defendant, becauſe the De- 458. 
mand of Tithes for Conies is againſt Common Right; however, they directed an Iſſue March 
to try the Cuſtom, and if it ſhould be found againſt the Defendant, then they would 39; 


examine him upon Interrogatories to diſcover his Knowledge. Hardres 188. Randal ver- 3 5 
ſus Head. 9 | ier 
14. 


Litt. Rep. 13. 
6. Adjudged upon a Prohibition, that Tithes of Fiſh caught in the Sea are not due Sid. 278. 


+a a Cuſtom ; and therefore a Ciſom to pay lefs then a tenth Part may be good. 1 Roll. 
I Lev. 179. | | 


Harding. 3 Bulft. 241. S. C. 
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— — — —— - l — = — 
— — — — r gy *% — — <a) o — — U ba : 
-—— * — my nn — — — — —— ea — 2 * „. * n = _ — _ IT Cp. 2 — 2 —— = ST . * 


—— 8 * _— . L — 
— 2 2 — — —— — — —e— 

ern - — IIS = = F — 

SEL — 2 - * r = - ym 

© 85 — A 5 eZ; L = = — S 


— js oy - 2 — „ — 2 = 
— 2 oo - * r 2 — - — — 2 2 ym eng = Si T to. —_ — 22 — 3 — —＋ — T — — 
3 ES REY 3 ra N a 1 — «eee * 4 — - "> 5 2 5 GA — — 2 be 9 2 5 
— 1 ODS, III: =; Err Coe Ee = SCAR Go — 5 — — Tee ů — 
— TERED — — OS =_ Ine — bn bh —  YCYRERRER__C rr—_s_ — 2 — - — _ 2 — — — p 4 — 
: © : Ga” 5 — * 0 : . „ £ * 2 Wy 7 
= „ . = 4 —_— b g, r * der 2 e — - 2 5 
2 D . ron IF 3 n 2 8 . — 8 "Bs r SUE 2: 5 : 
2 D b eee : c i <= - OG : 4 : 5 — 
— 2 . —— 2 — —— ͤ— ——_—_— ſa, ——_ 2 rower 4 — X — - — — — 
8 ot CITIES —— 2 3 — ae. — 2 . : p 5 — — T — CPE 
— n PEE DIST nat = EO oo uo ————— ** — 
— ——— n he — TS x — * —— —— 2 TS Cie” LE: 
2 an. Sadr ̃ ¶ ͤ2Xnn” 2 =p * . bs, — . ——————T—T—T—T—T—TTT—  L n ES LEI — : == 
* — — — — — nnd — — —— — — — 


«= 
— 2 EO BUS 
— ane — 


* 
4 n 4 tw. + 4 ef 03 #24 $44 


2 
* 8 A. a 


Iithes 
eee 
Ok Glebe Lands. 


1. IN a Prohibition the Plaintiff ſuggeſted, that he was Parſon, and that the 
* If the the ſame Church ſued him for Tithes in the Spiritual Court; and that h 
9 there, that he is Parſon impar ſonee, and that the Lands whereof the Vicar had 


Vicar of 


pleadeg 


emanded 
Glebe, Tithes are Parcel of his “ Glebe, and that the Court would not allow his Plea, a Prohib. 


» 


and after- tion was granted, becauſe Eccleſia decimas ſolvere Eccleſia non debet ; but if the View 


wards have the {mall Tithes by Endowment, and the Parſon makes a Leaſe of his Glebe Land 
rg . the Leſſee ſhall pay Tithes to the Vicar for Tithes ariſing on the Glebe. Trin. 38 Ex 


Leſſee Co. Biz. 419. Blinco verſus the Parſon of Marſton. Moor 457. S. C. and 910. S. C. 2 Linn 
| 72 pay 1062. Burton verſus Cockerman. S. P. 9b b 0 | 

it hes to | 
bim; ſo if be ſell the Corn, the Parſon ſpall have Tithes againſt his own Grant. 2 Cro. 362. Moyle verſ. Ewer. L Hulſt. 183. $,c 


F 
, 
— «4 


2. The Collector of the Fifreenths diſtrained one, who refuſed to pay that Tax, aud 
ſold the Diſtreſs, for which the Owner brought an Action of Treſpaſs againſt him, ani 
thereupon he libelled a Bill in the Exchequer ; the Defendant anſwered and ſet forth 
that by the Statute 29 Eliz. tis provided, that the Fifteenths ſhall be levied of the More. 
able Goods and Chattles, Oc. and that the Cattle diſtrained were then on the Ge; 

Lands of a parſonage Preſentative, which he the ſaid Defendant had in Leaſe, which 
Glebe Land is not chargeable to the Fifteenths granted by the Temporalty, nor de C4. 
tle upon it; adjudged, that tho' the Parſon pay Tenths to the King, the Lay-Frm 
ſhall pay Fifteenths, and his Cattle are diſtrainable even upon the Glebe Land of ;i 
Parſonage. Mich. 32 Eliz. 2 Leon. 146. Steed's Caſe. | 

3. Corn was growing on the Glebe Lands of the Vicar, who died before it was ripe 

afterwards his + Executor cut and carried it away without ſetting out the Tithes, ar 
1 He muft the Impropriator brought an Action of Debt upon the Statute 2 Ed. 6. for the treh} 
3 Value; the Queſtion was, whether the Executor could plead 77 debet, but the Cours} 
ceſſor, for to that delivered no Opinion. Hob. 188. Horne or Harris verſus Cotton. | 

tho' an Ex- | * 3 
ecutor doth yepreſent the Teſtator; yet not as Parſon, when there is another indufed 1 Brownl. 69. 


4. Moved for a Prohibition againſt the Parſon for digging new Mines of Coal in hi 
Glebe, for that it was Waſte, and within the Statute ze profternant arbores, &c. but al 


judged it was not, and fo the Prohibition was denied. 1 Lev. 107. The Earl of Rutlans 
Caſe. | - 


6 
Ok great and ſmall Tithes. 


judged that Mood growing in the Nature of an Herb ſhall be accounted mal 
Tithes, and belong to the Vicar ; the like of forty Acres of Land ſowed with Saffn. 
Hutton 7j. Udall verſus Vicar of Alton. Cro. Car. 20. Reported by the Name of Udall ver{us 

Tindall. | | 
2. The Parſon had the great Tithes, and the Vicar the ſmall Tithes, and a Field which 
palm. was uſually ſowed with Corn was now ſowed with Saffron ; and the Vicar libelled for tit 
220. Tithes thereof, and the Parſon moved for a Prohibition; but it was denied, becauſe $7 


Gould. fron is de minutis decimis. Moor 9og. Bedingfeild verſus Feke. Antea (G) 36. F. C. 


I. 6 Tithes generally belong to the Rector, and ſmall Tithes to the Vica rat 


149. 
Owen 74. 3 Cro. 467. 8. EE: 


3. Libel for Tithes of Corn in Stooks ; the Defendant pleaded, that he was ready b 
pay Tithes according to Common Law ; and upon a Refuſal to allow this Plea, it 9 
moved for a Prohibition, which was granted, becauſe Tithe of Corn ſhall be paid in the 
Sheaf, and if in Stoos, tis by Cuſtom. Sid. 283. Ledgar verſus Langley. 
4 Mod. 4. In a ſpecial Verdict in Trover, the Caſe was, the Plaintiff was Impropriator of tit 
183, Pariſh Church of Thorp in Eſſex, and the Defendant was Vicar, and that Time out d 
Mind the Parſon had the great Tithes, and the Vicar the ſmall Tithes; and that tie" 
were ſix Hundred and Fifty Acres of arable, and ſeven Hundred and Fifty Acres of 14 5 
3 Land 


11 


rer{us 


Which 
Ny the 


4 


e H. 


Ec. was formerly a Priory, which was diſcharged from Payment o 


ek. at. a ed. 


Tithes. 


ren 


Lands in that Pariſh ; and that twenty-ſix Acres of arable Lands in the Common Fields 


had been ſowed for eight Years laſt paſt with Fax, before which Time no Flax had been 
fown in that Pariſh ; and that the Flax for which this Trover was brought, was ſown on 
he ſaid twenty-ſix Acres by ſeveral Perſons, and the Tirhes ſet out, and taken and car- 
os away by the Defendant ; the Queſtion was, whether this was great or {mall Tithes: 
Tot Chief Juſtice held, that they were great Tithes ; *tis true, where Flax, Hemp, &c. 


oy in Gardens they are ſmall Tithes, but when ſowed in large Quantities in Fields, 


that alters the Nature of thoſe Things, and then they become great Tithes ; but the 
other Judges held, that the Quantity did. not alter the Nature of the Flax, for let that 
de as much or as little as it will, tis ſtill ſmall Tithes. 3 Lev. 365. HWfharion verſus Liſle, 
See Statute 11 & 12 Will cap. 16. 


(L) 
Ok Ponep. 


. 10h £2. for Tithes of Honey ; the Defendant ſuggeſted, that Tithes were not w. 


Ones 


payable for Honey, becauſe the Bees were volatiles; and upon Demurrer it was 445,5. C. 


| adjudged, that Tithes ouglit to be paid for it. Cro. Car. 559: Barfoot verſus Norton. 


(M) 
Of Poutes, &c. Ok Hops. Sce Vicar. (A) 10. 


1. Tlthes are not originally payable out of Dwelling-Houſes, nor out of any Rent re- palm. 
T ſerved upon Leaſes of them, becauſe naturally they are payable for Things which 380. S. C. 


tow and renew every Year ; therefore the Profits of the Churches in London did anti- 


| ently conſiſt in Oblations, Obventious and Offerings; but afterwards by a Decree made 

| Ano 1532. and confirmed by the Statute 37 H. 8. cap. 12. the Parſons in London were to 

| have 2 s. 9 d. of the yearly Value in every Pound Rent in Lieu of Tithes ; but if a 

| Modus is alledged to pay only 12 d. in every Pound Rent tis good, becauſe it may be 

| for the Land on which the Houſes are built. 
E Leyfeild verſus Tiſdale. S. P. 


11 Rep. 16. Dr. Grant's Caſe. Hob. 10. Dr. 


2. Libel by a Parſon, in which he alledged a Modus, Gi. e) a Cuſtom to have 2 s. in 


che Pound for every Houſe and Shop in the Town; the Defendant ſuggeſted for a Prohi- 


bition, that he was a Butcher, and that he /et up a Stall in the Market-Place to ſell Fleſh 


in the Market only, and that he had not any Shop or Houſe in the Town; adjudged, 
| this was no Denial of the Cuſtom ; but that if it had been expreſly denied, they cannot 
| proceed in the Spiritual Court. 


Mich. 2 Car. Latch. 210. Clerk verſus Prow/?. | 

3. Libel for Tithes of a Houſe in London; the Defendant n that the Houſe, 
Tithes by a Bull, &c. 

and that *tis enacted by the Statute 31 H. 8. by which the Poſſeſſions, Ec. were given to 

the Crown, that the King and his Grantees ſhould hold the ſame diſcharged of Tithes in 


the fame Manner as the Prior did; but a Prohibition was denied, becauſe of the ſubſe- 
quent Statute 37 H. 8. cap. 13. that all Houſes in London ſhall pay Tithes according to a 
| Dectee made for that Purpoſe, which Statute extends to all Houſes, except thoſe of No- 
blemen. Moor 912. Green verſus Pipe. 


4. The Plaintiff as Farmer of the impropriate Rectory of St. Helleus in London, exhi- 


bits his Bill againſt the Defendants for not paying Tithes of Houſes in that Pariſh, ac- 


cording to the Decree made Ano 3) H. 8: Ec. to which the Defendants pleaded the (aid 
Decree; and that by Virtue thereof the Plaintiff had his Remedy before the Lord Mayor, 


by a ſubſequent Statute in the ſame Year, by which that Decree was ſettled ; and demand 


Judgment whether the Court of Exchequer ſhall take Cogniſance of this Matter; and up- 


on Demurrer, it was adjudged that the Court had a Juriſdiction, becauſe Tithes were 
| Payable in London for Houſes before the Act; but the Quota pars was incertain, which 


was remedied by that Decree and Act, in which there are no negative Words to exclude 


the Juriſdiction of this Court. Hardres 116. Langham verſus Baker. 


84 (N) Of 


Cro. Eli. 
T 7 6. : 8. C. 


"POM D. 4 


.. m ̃ x— TS 2 NS 
— — 


N 


. * —ů — = - 

2 K—ꝛ—ꝛ-— ape ene eee ES - — - - -_ \ — = | i = \ 
— = 5 2 : PS ——— — pt, — — — poet 2 8 

N 5 = — . 2 2 —_— 3 > — 6 x l 

2 r * 1 3 9 = — —— —ͤ—œ 

* 2 N — — — - ro o 
— — — — — — - — r z — — — 

> — —— . —— _ -- 

— — — 5 — IP , f 

ARON \ by 


3 1 
. 2222 . ot III > > > mt 
Wy . iv i 4 2 . 0 2 
— IR Serge — 2 2 = 
— — —— — - 
— — — 2 22 — — 
4 A * — — 
pra - —— = 5 r= 
= 2 — — 
„ r renne * [Lad nr 
Page — ISIS "—_ 1 
r — x * > 


. ˙ A re" dls 


"9-4, Ge AGE IT'S + > Z n - 
: — - — n * - , n » — 2 at wel 
— "X . : VE ” — = n — : — 5 + r % - . > + 
— 4 > 9 n 8 * b 1 2 WJ 28 . v0 — — 4 4 . : * 
— n 88 r ono en i = ER — 2 : - . — : 
WE mo — = * M 8 C2 2 — * 2 2 ko ww Si. Ow - - — — pos 2 — — —— — a F — 
- _— at 8 —— E —— — ——— wo. — — 9 — n 2 222 — * - -7; — - = 2 — n LAS w_ x” * fn . B 
— — rene — — — 9 r In = . — = F — LESS 2 po — - : : . * 
— rs —E—-2—— — — — - - — — y —— — ” * 88 8 Ih- — — * — Q == 3=q — — — — - — 2 * 2 * % 
_ . NL 0p ID x p 2 e 2.2 . . ns 3 Ri — — « - — — nds act — — 
+ J — — — 2 = — — — - — > ©. % X er r ug ag AP NR oe 2 7 ED 0608 —_ Sm . 2 — : . , — A - 
& 4 re 4 : = E — 8 — 5 W © A < 4 — 
— — 4 7 * o 4 2 a > - — - 
3 . © A * — 2 
2 — - —— 


- 1 
— Pte „„ 
- $4 


— —— 
2 * 
* — . — 
— —ͤ—ũj—— — Rn 
- -— —_ 8 
=> 
——— 2 : 
2 > N 


— — t 7 
7 RW 75 
* _y 
= 
— 
— 5m 


— 3 
Ie 
3d 1 
b fi, - 
U 
4 þ at 
4513 Ba 
3 
$$ 
3 +813 H * 
mn 
| 1 
VP 
16 
' 
* 
. 


1 — — 
— ed 
— ay alary— 
r $964 re fr be 
Rx 22 _—_ OL TIES 8 — <i> 


2 
3 

— —— — — 

— — r 


— 


5 * 
— —— —— = = —_ CA _ 
— on Ter SS — 5 
2 — —— 
. A IRE x Me ns = 


2 ( eng — 
7 7 „ — ERS 


„* * 4 „ — N 
4 
Py * . 4 . + 4. g — Le oc PLES 
* ” 
. | , n 

» 

- > l 

| * p | 

8 j * 
. 
ks n ö Ms hs * 4 . . x *r 
4 * * FOE" A Us _— II "1 3 1 — - — 7. A. 
- %% 
o 1 Py 
- 


1 * RRR * 


(0 


Df Milk. 
Roll. I. Ender of Tithe Cheeſe at the Houſe of the Pariſhioner is good ; fo adjudged 
bins 1 Palm. 341. 8 verſus Dentum. | 
5. . 2. A Bill in the Exchequer was exhibited againſt the Defendant by the Vicar of Chigus 


in Eſſex for ſmall Tithes, and amongſt the reſt for Tithe Milk; and at the Hearing of the 

Cauſe a Queſtion did ariſe, whether the tenth Part ſhould be paid at every Meal, or the 

tenth Meal entirely at once; and it was decreed that he ſhould pay the tenth Meal entirely. 

for otherwiſe the Parſon might be obliged to keep a Servant to collect the Tithes of hi; 

Milk; the next Queſtion was, whether the Pariſhioner de jure ought to ſend the Mil 

to the Parſon, or whether he was to ſend to the Pariſhioner for his Tithe Milk, where 

there was no Cuſtom on either Side ; and it was inſiſted for the Parſon, that by the jus 

commune Eccleſiaſticum, which is the Canon Law, all Tithes ought to be brought to 

the Parſon, which is grounded upon the Scripture, Malac. iii. 10. Bring ye all the Tithe 

into the Storehouſe : By the ſame Law Tithes are to be paid ſo ſoon as tis fit for the Par. 

ſo to receive them, as Calves and other Things at ſuch an Age ; and it would be very 

inconvenient for the Parſon, if he ſhould be obliged to ſend for Tithe Milk twice a Day, for it 

may be leſs than a Pint, and not fit for him to receive; beſides, that Manner of Tithing is to 

be obſerved, which magis expedit eccleſi: Now *tis more decent for the Pariſhioner to ſend 

the Milk to the Parſon, than for him to ſend for the Milk; but it was adjudged, that in 

Regard all the neighbouring Vicars had theſe Tithes brought home, therefore in this 

Cafe the Defendant ought to carry the Tithe Milk to the Parſon, and to the Vicaridge 

Houſe, where there was no Cuſtom to the contrary ; but becauſe the neighbouring Vicars 

had it brought to the Church-Porch, therefore it was decreed that the Defendant ſhould 

do ſo too. Raym. 277. Dodd verſus Ingleton. See Auſtin verſus Lucas. | 

3. Libel for Tithe of Milk; the Defendant ſuggeſted for a Prohibition, a Modus to pay 

Mod. every tenth Day Milk, from April to November, skim'd and made into Cheeſe, in Lieu of x 

Cales. Tithe Milk : This Prohibition was Tefte 29 Novemb. and that on the 25th Day of May latt 

W fix Kalendar Months were expired, and the Suggeſtion was not proved; and therefore a 

Conſultation was granted upon the Statute 2 Ed. 6. The Caſe in Moor 573 denied to be 

Law: 2 Salk. 554. Foy verſus Lifter; as to the Goodneſs of this Modus, ſee Moor goy, 
Latch 226. Cro. Eliz. 609. See Tel. 119. 1 Brownl. 98. 

4: Libel for Tithe Milk ; the Defendant ſuggeſted for a Prohibition, a Cuſtom in the 
Pariſh, that on the gth Day of May at Night, and on the 1oth Day in the Morning the 
Parſon was to have the whole Meal's Milk, and ſo every gth and roth Night and Morning, 
till a young Lamb yeaned ſhould be heard to bleat, in Lieu of all Tithe Milk; adjudged, that 
a Modus to pay one Thing for another, or Part of the ſame 'Thing in another Manner 
may be good; but a Modus to pay Part of the very Thing which is Tithe cannot be good, 
unleſs payable in another Manner, ſo that the Parſon hath ſome Benefit by it; but by 
this Modus the Parſon may have no Tithe Milk, becauſe a Lamb may be heard to blea 
before the gth Day of May. 2 Salk. 656. Hill verſus Vaux. See 3 Cro. 609. Hob. 256. 
3 Bulſt. 326. 2 Cro. 47. 


TN) 
Df Mills, &c: 


> Roll, 1. Ibel, Oc. for Tithes of a Fulling- Mil, ſetting forth that the Miller fulled ever) 
Rep. 84, L Week forty Cloths, by which he gained 2 s. for every Cloth; but a Prokib! 
S. C. tion was granted, becauſe by Law Tithes are not to be paid for ſuch Mills. 2 Co. 523. 

Dawbridge verſus Fohnſon. See March 15. 


1 Roll. 2. No perſonal Tithes are to be paid for Fulling-Mills, but where by ſpecial Uſage the 


Rep. fame hath been paid; and whereas a Modus was alledged to pay Tithes of Mills, 
405. S. C. was adjudged that it did not extend to Mills newly erected. 3 Bulf. 312. Jak 


Caſe. 
2 Cro. 3. Libel for Tithes of a Griſt-Mill and Fuling-Mill; the Defendant ſuggeſted for 
nie Prohibition, that though by the Statute de articulis cleri tis enacted, that de molendinis 


314. S. C. uon fat probibitio, yet that muſt not be intended of Fulling-Mills, the Profit where! 
ariſes by the Labour of Men, and therefore not within the General Words of the 9 
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F molendinis ; ſo a Prohibition was granted as to the Fullingemill ; for per Doderi 
Civilians are not agreed what Manner of Tithes ſhall be paid for ſuch Mills, (viz.) whe- 
ther it ſhould be perſonal, or predial Tithes ; & per Cur”, Tythes ſhall not be paid for 
Tinn-mills, Lead-mills, Plate-mills, Rag-mills, Edge-paper-mills, becauſe the Profit ariſes 
by the Labour of Men. 2 Roll. Rep. 84. : 


age, the 


(O) 


cühere Pꝛohibitions ſhall go 8 ol Tithes, and of Conſulta- 
ions. | 


HERE was one Shilling, and no more paid yearly for the Tithes of ſuch a Cloſe 

for ſixty Years; the Parſon made a Leaſe of the Rectory, and the Leſſee ſued 
in the Spiritual Court for Tithes in Kind; the Defendant pleaded Payment of one Shil- 
ling, &c. and the Court refuſed the Plea, and B. R. granted a Prohibition upon a Sug- 
gellion that this Plea was refuſed. Hill.) Ed. 6. Dyer ng. | 

2. The Leſſee of a Parſonage ſued the Vicar in the Spiritual Court for Tithes of Saf- 
fron; the Vicar pleaded a Preſcription for the Tithes of Saffron ; the Plaintiff replied, 
| that the Land on which the Saffron was growing, in that Year in which he claimed the 


Tithes of it, was ſown with Corn for forty Years laſt paſt, of which the Plaintiff and 
his Predeceſſors had Tithes, which Plea was refuſed by the Court 


hibition was granted. Golds. 149. Benefield verſus Feek. 
3. The Plaintiff libelled in the Spiritual Court for Tithes ; the Defendant ſuggeſted for 
a Prohibition, that he pleaded there, that the Plaintiff was not lawful Incumbent, Ge. 
but one B. B. which being a Plea to the Right of Incumbency, that Court refuſed ; bur 
| adjudged that the Defendant might plead it, he being 'Tenant to the Land; otherwiſe he 
might be twice charged; ſo a Prohibition was granted. Cro. Elix. 228. Green verſus 
| Peniſden. PREY. | 
6 Libel, &c. upon the Statute 2 Ed. 6. for Subſtraction of Tithes; the Defendant al- 
ledged a Diſcharge, by Reaſon of Privilege on the Statute 31 H. 8. upon which he had 


I. 


; and thereupon a Pro- 


and a Conſultation was awarded, and the Sentence in the Spiritual Court was, that the 
| Plaintiff ſhould recover ſingle Damages, and moreover duplicem valorem of the Tithes ſub= 
| fraffed, which were put in certain; and hereupon a ſpecial Prohibition was awarded; 
for though the Sentence was not expreſly, that he ſhould recover treble Damages, yet it 
| amounts to as much when joined together, and by that Statute the Spiritual Court can 
give no more than double Damages. Godb. 245. Baldwyn verſus Geery. 
| 5. If Leſſee for Years is ſued in the Spiritual Court for Tithes, he in Reverſion may 
have a Prohibition. Cro. Eliz. 55. Love verſus Pidzeon. 
6. Leflee for Years of Tithes, ſued for the ſame in the Spiritual Court; the Defendant 
claimed to be diſcharged by a former Leaſe of the 'Tithes, and a Compoſition by Deed ; 
in this Caſe, the Plaintiff himſelf moved for a Prohibition to ſtay Proceedings, and had 
it; for the Spiritual Court is not to meddle with the Trial of Leaſes, or real Contratts, 
though they have Juriſdiction of the original Cauſe. 2 Cro. 352. Horts verſus Clifton. 
7. The Vicar of B. libelled againſt two of his Pariſh for ſmall Tithes; they joined in 
2 Prohibition, and {ſuggeſted a Cuſtom for tithing, &c. adjudged they could not join in 


a Cuſtom was ſuggeſted, and that not being triable in the Spiritual Court, they would 
not grant a Conſultation. 7elv. 129. Burges verſus Aſhton. * 1 Leon. 286. Gerrard verſus 


ed, Sc. that the Grantor ſhould be quit of Tithes of his Manor, in Conſideration of that 
Grant of Parcel of his Lands: adjudged, that if he, or his Aſſigns be ſued in the Spiritual 


a Court for Tithes of the Manor, he may have a Prohibition upon the Deed ; and if this 
e the 


a been an antient Deed, and the Party had continued to be diſcharged of Tithes, it 
ad been a real Compoſition, and ſhould have bound the Parſon and his Succeſſors. 115. 


ake 3 41. Cowper verſus Andrews. 


9. Libel for Tithes of Underwood in Thack/ly Park; the Defendant ſuggeſted a Modus 


for 4 I Pay ten Shillings yearly to the Vicar, for all Tithes of Underwood there; yet a Con- 
-_ — was granted, becauſe it appeared that the Suit, as to the Right of Tithes, was 
ere 


tween the Parſon and the Vicar, which is triable in the Spiritual Court. 


Meir 967. 
S { 2 


Sherigurne 


| a Prohibition ; and afterwards they were at Iſſue, and it was found againſt the Defendant; 


| one Prohibition, becauſe the Vexation of one could not extend to the other ; but becauſe 


1 Roll. 
Rep. 61. 
. 


| Warrington, Cro. Car. 115. Cadwalader verſus Bryan. S. P. 
8. The Lord of a Manor granted Part of his Lands by Deed to the Parſon in Fee, to 
we be diſcharged of all Tithes ; and the Parſon with the Aſſent of the Ordinary, covenant- 
hibi- 
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159. S. C. 
Latch 75. 
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| 5o Ed. 3. cap. 4. becauſe a Conſultation had been already granted; and in ſuch Caſe, ti 


Willingford. 


the Proprietors and Occupiers of ſuch a Manner, or any Parcel thereof, ſhould pay a Grox 


have done ; but a Prohibition was granted. 


mentioned in a Schedule annexed to the Libel, for Tithes of the Pariſh of Saudall, and 


verſus Molton. See 2 Brownl. 12, 28. 1 Roll. Rep. 328. Winch 57. Godb. 191. 1 Roll. Ke, have 


Sherbourne verſus Clerke. In the Caſe of Fryer verſus Beſfucy. S. P. Moor 90). dubitatur d. 
cauſe a Modus was ſuggeſted, which is not triable in that Court. mY 
10. In a Prohibition upon a Suggeſtion of a Modus; the Plaintiff declared, 3; and 
there was a Verdict againſt him, and thereupon a Conſultation was awarded; afterwarg, 
upon a Sentence againſt him in the Spiritual Court, he appealed to the Arches, and ha 
another Prohibition; and then the Parſon moved for a Conſultation upon the Statute 


enacted by that Statute, that there ſhall be no Prohibition to the ſame Fudge; now þ 
theſe Words the ſame Fudge, tis not meant the ſame individual Perſon ; but that no Pro 
hibition ſhall be granted to the ſame Juriſdiftion, and the Court of Arches is the ſame = 
riſdiction with the other Spiritual Court; beſides the Words of that Statute are 1iceq; Pl 
dici Ecclefiaftico procedere, &c. and not eidem Judici procedere. Palm. 418. Bowry verſu 


, Gp we mos 


11. Libel in the Spiritual Court for Tithes, ſetting forth a Cuſtom in the Pariſh to ſet 
out the 'Tenth Shock of Wheat, and' for not ſetting it out in that Manner, the Parſon 
ſued, Ec. The Pariſhioner ſuggeſts for a Prohibition, a Cuſtom in that Pariſh to ſet gy 
the 'Tenth Sheaf, and not the Tenth Shock, which he had alledged in the Spiritual 
Court; and yet they proceeded there, and likewiſe after the Prohibition; and now the 
Plaintiff moved for a Conſultation, but it was denied. Palm. 440. Steward's Caſe. 

12. The Vicar of Spilsbury libelled for Tithes of ſuch a Field; the Owner moved for: 
Prohibition, upon a Suggeſtion that the Field was Parcel of ſuch a Farm, Oc. and pre. 
ſcribes to pay a Modus to the Parſon; now though the Matter concerned Spiritual Perſon; 
(viz.) the Vicar and Parſon, and was properly determinable in the Spiritual Court; yet 
a Prohibition was granted, becauſe their Conteſts ſhall not draw the Pariſhioner ad jj 
examen. Sid. 332. Box verſus Cole. See 2 Bulſt. 157. 3 Cro. 71. py | 

13. Libel againſt an Executor for Tithes; the Defendant ſuggeſts that he is an Execy. 
tor, and was ſued for double Damages, which doth not lie againſt an Executor; and 
thereupon a Prohibition was granted. Raym. 95. Wilks verſus Ruſſel. 

14. Libel for Tithes; the Defendant ſuggeſted a Modus: in this Manner, (viz.) that 


to the Parſon for Herbage Tithes; adjudged an ill Modus, becauſe if a Man had but: 
Foot of Ground he was to pay a Groat ; therefore it ſhould be, that the Proprietors ani 
Occupiers of ſuch a Manor, for themſelves and their Farmers had uſed to pay four Pence, &c. 


x Vent: 3. Telv. 2. . 7 55 : 
15. Prohibition, &c. the Suggeſtion was, that the Trial of all Grants, Ec. is at Con. 


mon Law, and not in the Spiritual Court; and that the Defendant libelled there fo 
Tithes, upon a Title to the Rectory by a Grant; whereas the Plaintiff had a precedent 
Title to the ſame Rectory by Grant, &c. it was inſiſted againſt the Prohibition, that the 
Libel was founded on a Wrong, (viz.) in withdrawing the Tithes; and if the Title ſhould 
come in Queſtion, it falls in 8 as an Incident, and in ſuch Caſes the Spiritual Coun 
ſhall try the temporal Matter, ſo as they proceed according as the Common Law woull 
3 Lev. 12. Bonſey verſus Lee. | 
16. Libel in the Spiritual Court againſt the Defendant Hinchcliffe and ſeveral others 


derives a Title, under a Grant from the Crown, of the Appropriation of Sandal Magin; : 
the Inhabitants ſuggeſt a Modus for a Prohibition, that they pay 16 s. 6 d. for all Tithe my 
Hay, and ſo much for a Cow, Ec. to the Vicar of Sandall Magna; and it appearing that h 
the Plaintiff ought to be prohibited, the Queſtion was, whether they ſhould join in one wy 
Writ, or have ſeveral; and it was adjudged, that they ſhould have ſeveral Prohibitions; tho 
though ſome Judges were of Opinion, that one Writ might be granted for all. Rohm. nal 
425. Hinchclifſe verſus Beaumond. See Burges verſus Aſhton, and Gerrard Sir Gilbert verlus d | 
Sheering, and Bartue's Caſe, and Worſely verſus Charnock. S. P. 0 

17. In an Attachment upon a Prohibition, the Suggeſtion being turned into a Declars- S. 
tion; the Caſe was, that the Plaintiff lived in Nottingham within the Province of 1k tt 
and there ſubſtracted Tithes, and then removed into Lincolnſhire, which is in the Fre dk 
vince of Canterbury; but afterwards going to 7ork upon ſome Buſineſs, was cited there il full 
the Archbiſhop's Court, for the Subſtraction of the {aid Tithes; adjudged that the Fac a 
is local, and muſt be ſued for in the proper Dioceſe where the Wrong was done; and 855 
this is not properly a Citing him out of the Dioceſe, within the Statute 32 H. 8. co. Bi 5 
becauſe the Dioceſe where he lives hath no Juriſdiction in this Caſe. 2 S2/k. 549. Mi" Ti 


328. Godb. 191. Cro. Car. 97. 13 Rep. 4. 3 Mod. 211. F. P. proh 


3 


no Prohibition in " 
- Cauſe for a Prohibition. 2 Salk. 551. Jacob verſus Dallow. See 2 Cro. 45. S. C. The Bi- 


cahere Pꝛohibitions ſhall not be 


| tion granted. 


+ 


— 


18. Libel in the Spiritual Court for Tithes; the Defendant ſuggeſted a Modus for a 
Prohibition» but it was denied, becauſe not pleaded in the Spiritual Court; for they 
might admit the Plea, if it had been pleaded, and if ſo, no Prohibition ſhall g0; bur if 


the Queſtion be, whether a Modus or not, a Prohibition ſhall go; and wherever the Mat- 


ter ſuggeſted is foreign to the Libel, it muſt be pleaded in the Spiritual Court, otherwiſe 
ſhall go, except it appear on the Face of the Libel it ſelf, that there is 


ſp of Mincbeſters Caſe denied to be Law. See Seats in a Church. 


(P) 
granted in Caſes of Cithes. See Letter 


(O) pl. 9. 


1. A Parſon made a Leaſe of his Glebe for Years, rendring ſo much for all Demands, 

A and afterwards he libelled againſt the Leſſee for Tithes of the Glebe, who ſug- 
eſted this Leaſe for a Prohibition; but it was denied, becauſe Tithes, which are the ori- 
ginal Cauſe, are a Spiritual Duty, and by a Releaſe of all Demands in Lands, the Tithes 


— 


are not extinguiſhed. 1 Leon. 300. Stile verſus Miller. Godbolt 253. * Barnwell verſus * , Roll. 


| Pleſſia. S. P. 


2. On a Libel for Tithes, the Defendant ſuggeſted the Statute 31 Eliz. alledging that 
the Plaintiff came in by Simony, ſo that the Church was void, and the Plaintiff had no 
Right to the Tithes; but a Prohibition was not granted, becauſe Simony might be pro- 
perly tried in the Spiritual Court. Cro. Eliz. 642. Risby verſus Wentworth. Hetley 51. 
Thompſan's Caſe contra. | 


3. Sprat, Subdeacon of Exceſter, libelled againſt Parſon Nicholſon, &c. pro annuali ten- 


| ſione of thirty Pounds, quam ipſe & pradeceſſores, &c. habuerunt & habere conſueverunt, tain 
| per realem compoſitionem, quam per antiquam & laudabilem conſuetudinem ; adjudged, that 


though he claimed this Penſion by a temporal Right, (viz.) by Preſcripton and real 


| Compoſition, yet both Plaintiff and Defendant being Eccleſiaſtical Perſons, - the Suit 


may be in which Court the Plaintiff will, and the Statute 34 H. 8. allows Spiritual Per- 
ſons to ſue for a Penſion in the Spiritual Court. Godb. 196. Sprat verſus Nicholſon. 


Rep. 42. 
8. . 


4. Libel for Tithes; the Defendant ſuggeſted for a Prohibition, that V. R. was ſeiſed Cro. Elia. 


of the Lands out of which the Tithes were iſſuing, and in Conſideration of five Pounds 


paid by him to the Parſon, it was covenanted and agreed between them, tliat V. R. and 


his Aſſigns ſhould be diſcharged of Tithes of the ſaid Lands during his Liſe; adjudged, 


that Prohibition ſhall be granted, and that they may {till proceed in the Spiritual Court, 


becauſe here is no expreſs Grant of the 'Tithes, but only a Covenant or Agreement that 


| WV. R. ſhould be diſcharged of the Payment, for which he hath a proper Remedy by an 


Action for not performing the Agreement; 
Eliz, 2 Leon. 29. Woodward verſus Baggs. | 

5. Libel for Tithe Apples; the Defendant pleaded in Diſcharge an Award made be- 
tween him and the Plaintiff, by which he was to pay ſo much in lieu of all Tithes, &c. 
which Plea the Spiritual Court refuſed ; but yet a Prohibition was denied, becauſe the 
original Matter, (v7z.) the Tithes of Apples was cogniſable in the Spiritual Court; and 
though the Award, which afterwards was made, was triable at Law, yet ſince the origi- 
nal Cauſe was triable in the Spiritual Court, that ſhall be fo likewiſe ; but if they judge 


therefore no Prohibition ſhall go. Tin. 30 


in ſuch Caſe otherwiſe than the Temporal Courts judge, they ſhall be prohibited. 2 


Bult. 227. Parker verſus Kemp. 2 Bulſt. 183. Clifton verſus Oates. S. P. 

b. Libel for Tithes; the Defendant upon Suggeſtion of a Modus of two Shillings for all 
Tithes, obtained a Prohibition, and Iflue being taken whether a Modus or not, he could 
not prove the Modus, and ſo he was nonſuited, and a Conſultation granted; afterwards lie 


| brought an Appeal, and in that Court he ſuggeſted another Aodvs differing from the 


rſt, and pray'd a Prohibition; but it was denied, it coming too late after a Conſulta- 
3 Bulſt. 182. Bigg's Caſe. 
7. Prohibition upon the Statute 23 H. 8. cap. 9. for that the Biſhop of Carli//e having 


2 Commendatory in his Dioceſe, libelled in the Court of the Archbiſhop of 74 for 


ithes, and pending the Suit, he died; and the Executors of the ſaid Biſhop, would 
ave remanded the Suit to the Biſhop of Cheſter's Court; and now a Motion was made to 
pronibit them, which was granted ; for it was never the Intent of the Statute, that tuch 
Cauſe ſhould be remanded, which was once lawfully begun in the Archbiihop's Court, 


188. 8. C 


and where Witneſſes had been examined, and the Court ready to give Sentence; for if 


ſuch Cauſe ſhould be revived, the Plaintiff would loſe all his Coſts. 2 Cr. 433. Bijrry 


G Carliſſe's Caſe. 


Y WP — ny aan — A SS . a | 
1 31 _ I IT Hes. 
= 8. Libel for the Tenth Part of a Bargain of Sheep, which had depaſturedyin the bed 
2 from Michaelmas to Lady-Day ; the Defendant ſuggeſted that he would pay the Tent, 
= Part of the Wool of them, which could not be in this Caſe, becauſe the Sheep were 1 8 
"i moved out of the Pariſh, and it was not the Time of Shearing; therefore adjudged, Py r 
= for unprofitable Cattle, the Parſon ſhall bave the Tenth Part of the Bargain ; but for — f 
= fitable- Cattle, he ſhall have the Tithe'in Specie. Hob. 197. | | 
'* 9. Libel for Tithes, ſetting forth a Cuſtom in Devonſhire, that when the Graſs j; eur \ 
* and put out in graſs Cocks, the Parſon ought to have the Tenth Cock for his Tithe, 
[vl and that by Cuſtom he might make it into Hay upon the Land of the Owner, by whon p 
"i he was hindered from, coming on the Land to make it into Hay; adjudged no Prohit, 2 
= tion ſhall go. 1 Ro/l. Rep. 420. Reynolds verſus Newburie. | 
= 10. Libel for Tithes, and after Sentence, the Defendant ſuggeſted a Modus; adjudge p 
i that he came too late for a Prohibition after Sentence; but if he had ſuggeſted the Adi 1 
4 firſt, and notwithſtanding ſuch Suggeſtion, the Court had proceeded to give Sentence, in 1 
9 ſuch Caſe, a Prohibition ſhould be granted after Sentence. Mich. 15 Car. March 5; F 
1 4 Noll. 11. The Parſon by a Deed indented, did promiſe and undertake, that upon the Re. il 
0 Rep. 121. ceipt of eleven Shillings from one Ser, that he ſhould be diſcharged of all Tithes f P. 
—_ long as he ſhould continue Parſon there; and Sayer, who was a Party to the Deed, core. ch 
0 nanted to pay the eleven Shillings, and afterwards he aſſigned the Tithes to one Aliud | tl 
. for a Year; the Farmer of the Parſonage libelled in the Spiritual Court for the Tithe | th 
„ and Aldrich moved for a Prohibition, but it was denied; for no Intereſt paſſed by thek to 
1 Words to Sayer, it being not a Grant of the Tithes to him, but only that he ſhould þs ty 
„ diſcharged from the Payment; beſides *tis no more than a Covenant, and that is ng 
"ml * Becauſe Ground for a * Prohibition. Palm. 36. Aldrich verſus Ray. ha 
. the Neme- 5 a | or 
10 f Wl | dy is by Action of Covenant. | ble 
ls 12. Libel for Tithes of Wood; the Defendant ſuggeſted for a Prohibition, that he hal tel 
"i a Houſe in the Pariſh, and that the Wood was burnt for Fuel in his Houſe; but the Pro 
6 hibition was denied, becauſe he did not ſuggeſt the Houſe was for Maintenance of Hu. Se 
1 bandry, by Reaſon whereof, the Plaintiff might have I eriores Decimas. 1 Vent. 75. 3 
1 Mod. 50. S. P. Sid. 447. S. P. Hetley 88, 110. F. P. N 
1 13. Prohibition upon a Cuſtom alledged, that all Perſons who had Lands in ſuch: | for 
. ; Village, but lived elſewhere, ſhould pay four Pence per Acre only, in Satisfaction of al Tit 
R 1 Tithes of his Lands; adjudged an unreaſonable Cuſtom, that Foreigners ſhould hae Cu 
„ greater Privilege, than thoſe who dwelt in the Village; ſo the Prohibition was denied 0 
5 1 Lev. 11). Bawdry verſus Buſbell. x 
"8 
bl | W 
i | Ye; 
1 | | | | 
| Ok Sheep, Lambs, Wool, &c. 


1. T is a good Cuſtom to pay Tithes of Wool on Lammas-Day, tho' tis due at Shear 
ing Time. Moor 910. In Awbery's Cale. | 
2. Libel for Tithe Wool; the Defendant ſuggeſted a Modus to pay an Half-penny io 
the Wool de ovibus venditis after Shearing, and before M:chaelmas ; adjudged a good 
Cuſtom, and that the Word Ovis is verbum ægquivecum, and extends as well to Weather 
as Ewes. Moor 911. . 
3. If Sheep are ſhorn, and die before Eaſter following, no Tithes ſhall be paid fo 
them, becauſe the Owner hath a Loſs and no Profit; befides they had already paid I ith) 
for the Wool, and it ſhall not be paid twice in the ſame Year. Mich. 2 Car. Pi 


| Tith 
195. 
0 Tithes ſhall not be paid for the Pelts and Fells of Sheep which die of the R Iue i 
without a ſpeci..' Cuſtom. Trin. 3 Car. Aſhton verſus Millet. ſus 
5. A Cuſtom was alledged to pay Tithes in Kind for Sheep, if they are kept in the I wel? 
riſh a whole Tear, but if they are ſold before ſhearing Time, then to pay a Halfpenny i 2, 


every Sheep ſo ſold, and no more; adjudged an unreaſonable Cuſtom, becaule by tus 

Means the Parſon might be defeated of his Tithes March 19. Weedon verſus Harding 
This Caſe 6. A Vicar libelled for Tithes of Sheep; the Defendant ſuggeſted for a Prohibition 
cas be- that he took them into his Lands to feed after the Corn was reaped pro melioratione c 
ween Culture infra terras arabiles, & non aliter; and a Prohibition was granted, for the Vica!Þ 
Manning not to have Tithes of Corn and Sheep Lkewiſe, becauſe they dung the Ground in Order 


TOs. ae | 7 
88 to make it yield more Corn. 1 Mod. 216. —_ 


Tithe 


5 


9 — — —— 
89 4 . ; 11 
Tithes. 319 
— — — 


. Tithes were paid of Lambs at Marktide, and at Midſummer the Owner ſheared the 
| | reſidue, (vis.) the nine Parts; he ought to pay Tithe of Wool of them, tho' there were 
| hut two Months between the Time of the Payment of 'Tithe Lambs and the Shearing the 
: nine Parts, for this is a new Encreaſe. Roll. Abr. Tit. Diſmes. (R) Nicholls verſus 


F Hooper. 4 F 1 Roll. 
Tithes ſhall not be paid for the Herbage of Sheep, becauſe Tithes are paid of the * 38. 
Wool. 2 Bulſt. 258. Markſall verſus Price. | 8 C. 
t If after the Corn is cut, a Man takes in Sheep pro melioratione agriculture infra terras 62. §. C. 
f arabiles, & non aliter, he ſhall not pay Tithes, becauſe the Ground is made better. x Mod. 
"= 1 Libel for Tithe of Wool; the Defendant ſuggeſted for a Prohibition, a Modus to 
ö pay ten Fleeces of Wool and two Lambs, in Lieu of all Tithes for Wool and Lambs: 


Two Barons of Opinion, that this was not a good Modrs, becauſe *tis of one Species of 
Tithes for another, (viz.) Tithe. Lamb for Tithe Wool, and very incertain, for one 
| Fleece may be twice as big, and of more Value than another ; but two other Barons to 
the contrary ; for a Modus is nothing but a real Compoſition in Lieu of Tithes, and the 
0 payment of any Chattle for Tithes is as os a Modus, as if Money had been to be paid; 
| that tis true, a Payment of one Species of Tithes cannot be a Diſcharge of Tithes of ano- 

+ WE ther species; but this is not ſo, becauſe the Lambs are to be paid at all Events, whether 

| the Defendant hath any Sheep or not; that this Modus is no more incertain than a Mods 

0 to pay ten Cheeſes, in Lieu of all Tithe Milk, which may widely differ both in Quanti- 

4 ty and Goodneſs. 2 Salk. 657. Archbiſhop of Tork verſus Duke of Newcaſtle. : 

0 Shearing Sheep about the Neck to preſerve them from Vermin, the Parſon ſhall not 2 Cro. 
have the Tithes of the Wool, eſpecially if he ſhear them a Fortnight before Michaclmas, 575. S. C. 
or a Fortnight after; this being done at that Time to preſerve their Fleeces from Bram- 
bles before they are encreaſed. 3 Bui. 242. Foyce verſus Parker. 

ut in ſuch Caſe tis uſual to ſuggeſt a Conſideration, (viz.) that he did wind up the 
af tenth Fleece for the Parſon. Cro. Eliz. 363. 


% If the Owner kills his Sheep, he ſhall pay Tithes for the Wool, but not for the Skins. 
IF | See Litt. Rep. 31. 
1 In Conſideration the Pariſhioner hath 'Time out of Mind paid Tithe Wool of all Sheep 


which he hath ſhorn, as well for thoſe which he bought two Days before the Shearing, as 
\ 2 bor others that he kept the whole Year, he hath Time out of Mind been diſcharged of 
1 WE Tithe Wool of ſuch Sheep, which he ſold two Days before the Shearing ; this is a good 
ne A Cuſtom. 1 Ro.. Abr. Tit. Diſmes. (C) 1. 
4 WE Cuſtom to pay Tithes in Kind for Sheep, if they continue in the Pariſh all the Year ; 
but if ſold before ſhearing Time, only an Halfpenny per Sheep, not good. March 59. 
| Cuſtom, that the Pariſhioners who had Sheep on their Ground at Candlemas-Day, 
# ſhould be diſcharged of Tithes of all Sheep that ſhould be there after that Day in that 
| Year, upon Payment of full Tithes for all Sheep that ſhould be there on that Day, not 
good. 1 Mod. 229. | 


(R) b 
Caſs ; 
good bt: 


theß . T Ibel, Sc. for Subſtraction of Tithes ; the Defendant pleaded, that he had divided 
| Ly the Tithes from the nine Parts, and a Stranger had taken them away; the Plain- 
| fo BN tiff replied, that after the pretended Diviſion, he fraudulently took and carried away the 
ines Tithes, and converted them to his own Uſe; and thereupon he had Sentence to recover 
Posh. the treble Value according to the Statute; adjudged, that this was not a Setting forth of 
| Tithes according to the Statute ; but becauſe the Plaintiff could not ſue for the treble Va- 
Rot BW !ue in the Spiritual Court, a Prohibition was granted. Trin. 44 Eliz. B. R. Spratt ver- 
| fus Hele. Cro. Eliz. Leigh verſus Wood. 609. S. P. Moor 912. S. C. Cro. Eliz. 840. Black- 
c Pes Caſe. S. P. 
yy 10 2. Libel, Sc. for ſubſtracting Tithes ; the Defendant ſuggeſted, that for ſuch a Farm, 
ö thus * of which the Tithes were claimed, there was a Cſtom, that when the Tithes were 
boch, that the Owner of the Land, Ec. uſed to take back thirty Sheafs of the Tithe 
ton Corn; adjudged, that it ought to be averred, that the ſame was a great Farm; for if it 
s but a ſmall one, then there might be no more than thirty Sheaves in all, which the 
jcar i = ner muſt have, and the Parſon nothing, for which Reaſon it was held an ill Cuſtom. 
Ora Wh Lcd. 234. Tewks verſus Chandiſh. See (G) pl. 43. S. C. 
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3. Debt 
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912. S. C. after a Verdict for the Plaintiff, it was moved in Arreſt of Judgment, that he ought ta 


vel. 63. 
S. C. 


1 Brownl. 
86. 8. * 


Moor 


914. S. C. 


Poſtea 


1 6. 8. | HH 


2 Roll. 


Rep. 54. 
S. C. 


W. Jones 
89. 


otherwiſe 
reported, 


* 2 Roll. 
Rep. 228. 
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3. Debt on the Statute for not ſetting out his 'Tithes, and demanded the treble Valve. 


have ſued in the Spiritual Court, becauſe the Tithes were not ſet forth ; but adjudped, th. 
the Action was well brought upon the Statute, which gives the Proprietor or Farmer 0 
the Tithes a Right to ſue, Paſch. 40 Eliz. Bedell verſus Sherman. Cro. Hlix. 608. 2 
Rep. 4, 613. Moor 912. Wentworth verſus Criſpe. S. T7. i TEE 
Debt on the Statute, Oc. it was found by ſpecial Verdict, that the Lands Out gf 
which the Tithes were demanded, were Parcel of the Poſſeſſions of the Templars, wh 
were diſſolved in the Reign of Ed. 2. and their Lands annexed to the Priory of &. Jak 
&c. that the Templars had a ſpecial Privilege to be diſcharged of the Tithes of tho 
Lands which propriis mani bus excolunt ; that by a ſpecial Act of Parliament Anno 32 J 0 
the Lands of the Priory were given to the King in tam amplis modo, &c. and the Abbor, 
held them, and from the Crown they came to the Defendant ; reſolved, that neither; 
Lay-Perſon or the King before the Statute 31 H. 8. was capable of ſuch a Privilege; and 
by that Statute the King had the Privilege only of ſuch Lands which came to him! 
Suppreſſion or Surrender of Monaſteries, Sc. and thoſe only he was to hold diſcharged 00 
Tithes, as the Abbots held them before, and not any other Lands which did not come 9 


him by Suppreſſion or Surrender. 2 Cro. 57. Cornwallis verſus Spurling. Antea. (P) 16 | 
Gl | | | 3 
F. Debt on the Statute, E9c. upon not Guilty pleaded the Plaintiff had a Verdict, ind 
it was moved in Arreſt of Judgment, that the Plaintiff had declared on a Demiſe of ty 
Parts of the Tithes from the Parſon, and of the third Part from the Vicar ; therefore he 
ſhould have brought ſeveral Actions, his Title being upon ſeveral Leaſes ; bur reſolved 0 
that ſince he is to have the whole Tithes, and that the Action is brought upon the 77m 5 
in not ſetting them forth, he need not bring two Actions. 2 Cro. 68. Champernoon ver. t 
ſus Hill. | | EE | 
6. Debt on the Statute, wherein the Plaintiff declared, that the Defendant had a Lei: 1 
of the Lands, out of which the Tithes were iſſuing for ſeven Years, to commence on the 0 
oth of March 10 Fac. and that he cut his Corn in Auguſt in the fame Year, and carrie n 
it away on the 10th of September following; ſo that by his own Shewing the Defendant j 
Intereſt in the Lands was determined before he carried away the Tithes ; but becauſe i; ! 
continued ſtill Owner of the Corn, tho' his Intereſt in the Lands was determined, the 
Action lies. 2 Cro. 324. Kipping verſus Sone. a6 
5. C The Plaintiff declared on a Leaſe made by the Parſon for fix Years, if he lived 0 
ſo long, and continued Parſon there ; and the Verdict found that the Leaſe was for f. 
Years, if he lived ſo long; but the Words, if he continued Parſon there, were not in the i © 
Leaſe, and ſo a Variance between the Leaſe in the Declaration and the Leaſe found; 7. 
but adjudged well enough, for theſe Words omitted are no more than the Law implies, Wi . 
if they had been inſerted in the Leaſe, and the Leaſe is not the Ground of the Action, i ! 
but an Inducement to it, for the Foundation of the Action is the Wrong in taking ani T 
the Tithes. 2 Cro. 328. Nheeler verſus Heydon. - 
8. C Reſolved on the Statute, that if a Man buys ſtanding Corn of a Rector, e Þ 
ought to pay Tithes if there be no ſpecial Words of Diſcharge ; and the Carrying tit 855 
Corn away without ſetting out the Tithes, is an Offence within the Statute. 2 Cre. 36. 0 . 
Moyle e Ewers. Tel. 140. S. C. 2 Bulſt. 183. S. C. 2 Cro. 437. Sands verſus Sand * 
& P. | 3 BE 
Debt on the Statute for the treble Value, Ec. and the Plaintiff in his Declaration i 
demanded leſs, and did not ſhew any Satisfaction for the reſt ; but adjudged well enougi; WM .... 
and this Difference was taken, (viz.) where an Action is grounded on a Specialty for 1 *% 
Sum certain, or upon a Contract or Statute, which gives a certain Sum for a Penalty; i 
there the Plaintiff muſt not vary from the Sum; but where the Demand is of an incertan wy 


Sum, there though the Plaintiff vary from the firſt Valuation (as in this Caſe) tis not 
material, becauſe he is not to recover according to his Demand, but according to tit 
Verdict. 2 Cro. 498. Pemberton verſus Shelter. 3 | 
10. The Tithes were ſet forth, and the Owner of the Land took it Damage-feaſant; 
and in an Action of Treſpaſs brought againſt him for taking it, he pleaded that Matte! 
but without alledging that the Parſon ſuffered it to continue over-long upon his Land" 
his Damage ; adjudged, that where Tithes are ſet forth, the Parſon hath a Liberty for 


convenient Time to carry them away, which Conveniency of Time is triable by a Ju!) 2 
if he exceed a convenient Time, then an Action of Treſpaſs lies againſt him, becauſe in WM vas 
ſuch Caſe he ſhall be taken to be a Treſpaſſer ab initio. 3 Bulſir. 336. Mountford veil I ther 
Sydley, and Godbolt 329. * Wiſeman verſus Denham. S. P. Ley 69. S. C. Latch 8. Hina Par 
verſus Thorn S. P. Antea. (A) 10. S. P. 3 ho 
11. Two Leſſees of Lands; they did not ſet out their Tithes, and an Action of Del Nat 


was bronght upon the Statute againſt oh of tbem; adjudged, that it did not lie again" Bi Dey; 


one of them alone; ſo where it was brought againſt two Tenants in Common, and it 1 2 


4 


peared that one had ſet out the Tithes, and the other carried them away; it was adjudg- 
ed, that the Action did not lie againſt both, but only againſt him who carried them AWAY. +, Leon 
Hutton! 121. Cole verſus Wilks. Mich. 8 Fac. Sir Fohn + Gerard's Caſe. 5 8 
12. Action on the Statute 2 Ed. 6. etting , forth that the Plaintiff was ſeiſed in Fee 
of a Portion of Tithes of Corn growing on ſuch a Farm ; and that the Defendant was 
Occupier of forty-one Acres of Land belonging to that Farm, which he ſowed with 
Wheat, and reaped, and carried it away without ſetting forth the Tithes, which were 
worth 40 5. and the treble Value 6 J. for which he brought this Action of Debt: Upon 
vil debet pleaded the Plaintiff had a Verdict, and it was moved in Arreſt of Judgment, 
that the Declaration was not good, becauſe the Plaintiff being a Lay-Man, had intitled 
| himſelf to a Portion of Tithes, and did not ſhew how ; but adjudged, that he need not 
make any Title, becauſe the Action is grounded upon the Wrong, which was done by the 
5 Defendant in not ſetting out his Tithes. 2 Cro. 437. Sanders verſus Sanford. 
, 13. Libel for Tithes upon the Statute, Sc. the Caſe was, that the Pariſhioner had ſet 
: forth his Tithes, but would not ſuffer the Parſon to carry them away, and the Parſon li- 
„ bdelled, Sc. and the Defendant ſuggeſted for a Prohibition, that he had ſet forth the 
f Tithes, and did hinder him from taking and carrying them away one Way, but he might 
1 have come for them another May; but adjudged, that this was a fraudulent Setting them 
forth, for by the Statute he is to ſer them forth, and to ſuffer the Parſon to carry them 
| away. Hill. 8 Fac. 1 Bulſt. 108. | 
14. Debt on the Statute tam quam, &c. upon not Guilty pleaded the Plaintiff had a 
Verdi, but could never get Judgment, becauſe the Action is given to the Party grieved 
he only, and to have treble Damages, Moor 911 ; and therefore if the Jury give any other 
Damages tis wrong; and fo *tis if they give Coſts, becauſe Coſts are not mentioned in 
Io the Statute. Moor 915. Day verſus Pechnuell. 1 
15. Adjudged, that in an Action on the Statute, *tis not requiſite to aver that the Antea 6. 
Plaintiff is a Shhject, tho' it mentions Shjects; but that the beſt Way of declaring is to S. C. 
declare generally, that he (the Plaintiff) is Parſon of ſuch a Place, and that the Defen- 
> dant had ſuch Jithes in that Place; the ſingle Value whereof is ſo much, E9c. by Reaſon 
whereof the Action doth accrue to demand the treble Value, according to the Form of 
| the Statute. 2 Cro. 324. In Kipping verſus Stone's Caſe. Sid. 265. F. P. | 
16. Per Curiam, when Tithes are ſet out, they are Lay-Chatrels ; and if they are car- 
ta ricd away by a Stranger, he is puniſhable in the Temporal Court by Action, and not in 
| the Spiritual Court: And where a Stranger carries away the Corn before the Tithes are 
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vel bet out, the Parſon may libel againſt the Treſpaſſer, but not againſt the Tertenant. 
e Rep. 440. Gwyn verſus Merriweather. 
th 17. If a Pariſhioner {ets forth his Tithes, and lets them ſtand two or three Days on his 
nd; Land, and afterwards takes and carries them away ; this is not a Setting forth intended 
lc, Wl by the Statute. Mich. 10 Car. Anderſon's Caſe. 
no, WW 18. Libel, Sc. for not ſetting out Tithes; the Defendant ſuggeſted that he ſet out the 
2) “Lithes, but that a Perſon unknown had taken them away; adjudged, that if the Tithes 
are divided from the nine Parts, and a Stranger takes them away, the Parſon hath his 
„ Remedy at Common Law againſt ſuch Perſon, but ſhall not ſue the Pariſhioner in the 
1 | Spiritual Court for the ſame. Ny 44. Webb verſus Pett. 


"WE 19. Debt on the Statute, Sc. after a Verdict for the Plaintiff, it was moved in Arreſt 
afar of judgment, that the Declaration was ill, becauſe the Plaintiff did not alledge that he 
| was Parſon, for he ought to bring the Action according to the Name by which he claims 


ration the Tithes ; for if a Man will bring an Action as Heir, Executor, or Sheriff, he muſt 

dug Wi n2me himſelf fo : but upon producing a Precedent to the contrary, it was adjudged for 

for 4 the Plaintiff, Mich. 9 Fac. Brownl. 98. Millet verſus Spencer. | 

nalty 20, Debt upon the Statute for not ſetting forth Tithes; it was objected that the Decla- Allen 80. 
cerca Bl ration was incertain, for the Plaintiff had declared for the Tithes of ſuch a Quantity of 8. C. 

[15 . rain, and did not ſhew what Sort of Grain; and ſo it may be Grain, which ought not 

to tue to pay Tithes to the Rector; for the Word Grain comprehends Rape-Seed, Cole-Seed, 

a chere is a very good Authority that it comprehends Muſtard-Seed ; beſides, the Plain- 
aſant; I rf did not alledge that the Tithes were ſet forth in Cocks or Sheaves; but adjudged, 
Hatten I that the Declaration was good, for it was for Grain growing in ſuch a Feld; and the Word 
7 _ in common Underſtanding is taken for Corn. Trin. 24. Stiles 108. Soutbcott verſus 
| ROTPentt. | | 

Ju 21. Debt upon the Statute for not ſetting out Tithes; after a Verdict for the Plaintiff it 
auch Vas moved in Arreſt of Judgment, that the Declaration was ill, becauſe it appeared 
vel „eren, that the Lands out of which the Tithes were demanded, were in two diſtinct 
Staind ariſhes; for which Reaſon the Plaintiff ought to have made ſeveral Titles, and ſhewed 

j how they ought to be ſer forth in each Pariſh ; but adjudged good, becauſe this Action is in 
of De Wl ive of a Treſpaſs, and to puniſh a Wrong in not obſerving the Statute. x Fent. 126. 
again P2709 verſus Kingsford. 2 Lev. 1. S. C. By the Name of Fellows verſus King ſton. 

d it 1 22. Where a Pariſhioner ſets out his Tithes juſtly, tho' he doth not give perſonal No- 
pear” ce to the Parſon, nor general Notice at the Church, ſo that the Parſon may be preſent 
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at the Setting them out; yet this is a good Setting out; adjudged upon a Writ of py, 
on a Judgment in an Action of the Caſe againſt the Parſon for leaving his Tithe, 9 
Hay, after Notice of ſetting them out, whereby the Pariſhioner loſt his Graſs. 1 R 
Abr. Diſmes. (X) 1. Chaſe verſus Ware. 2) 4 
If not carried away in a reaſonable Time, the Pariſhioner may take them Damage. fen 
fant. 3 Bulft. 336. Cro. Car. 63. Latch 8. TO 


» {SI 
Of Trees, Mood, &c. and of Turk. See Tithes. (P) 12. 


* ; Roll. 1. T Ibel for Tithe of Billet, Fagots, and Talwood, and averred it came of Birch, H. 
Rep. 83. _ fel and Maple; the Defendant ſuggeſted that they came from Ok, Aj an 
Mook Elm, and becauſe the Plaintiff in his Libel had not alledged how many Fagots wer 
9 1 made of Haſel, therefore a Prohibition was granted. Hill. 43 Eliz. Goldſ. 127, 2 Lan 
Tro. Eliz. 79. Daus verſus Molins. | | 
477. S. C. 2. Libel, &c. for Tithes of * 4/þ ; the Defendant ſuggeſted that the Trees were ci 
for Houſeboot, Hedgboot, and Cartboot, which is a good Cauſe for a Prohibition. Gy 
i pl. 12. 161. The Parſon of Ramſey's Caſe. | 
3. If Trees above the Age of twenty Years become rotten, and are cut down for Fr. 
el, they nor the Branches ſhall not pay Tithe, becauſe that is properly due for the Fr. 
creaſe, and not for the Decay of Things; beſides, they being once privileged, that fy] 
not be loſt, for the Quality ſtill remains, tho? the Nature of the Tree is altered by 4g. 
* 2 Roll. Goldſ. 145. f Ram verſus Patterſon. 11 Rep. 48. Liford's Caſe. S. P. Godb. 175. Dr. New 
Rep. S3. man's Caſe. 2 Cro. Brook verſus Rogers. S. P. Moor 908. S. C. | 

4. If Timber-Trees have been uſually lop'd, Tithes ſhall not be paid for the Lopping, 
becauſe the Body of the Tree being privileged, the Branches ſhall be ſo likeyif 
11 Rep. 48. Liford's Caſe. Moor 162. Reynold's Caſe, S. P. 

5. Beech by the Common Law is not Timber, but that muſt be intended in a plent. 
ful Country of Timber, and in ſuch Caſe Tithes ſhall be paid for it, as for Silva Cædi, 
but in a Country where Timber is ſcarce, there *tis reputed to be Timber, and Tithe 
ſhall not be paid for it. 1 Brownl. 84, Man verſus Somerton. 16 Fac. Pindar verſus S. 
Gr + © | 

6. A Prohibition was awarded to the Spiritual Court for Tithes of Willows, upon! 
Suggeſtion that they are uſed as 'Timber in Hampſhire ; but if Willows grow within the Sigh 
of an Houſe, and afterwards are felled, Tithes ſhall be paid for them. Hob. 219. Gi 
fiy verſus Pindar. 1 . 

If Underwood is felled for fencing Corn or Paſture Ground, no Tithes ſhall i 
paid; but if there is a Parſon and Vicar in one Church, and the Vicar hath the Tithe 
of Wood, and the Parſon hath the Tithe of the Paſture, and Wood is felled for encl- 
ſing the Paſture, the Vicar ſhall not have the Tithes of it. Hill. 15 Fac. Hide verlu 
Ellis. Hob. 250. | = 
8. If Wood is cut and employ'd for Hop-Poles, he who hath the 'Tithe of the Hops ſſal 
not have the Tithe of the Poles; ſo for Wood ſpent in the Houſe, Tithe ſhall not be pai, 
Mich. 15 Fac. White verſus Bickerftafſe. 

9. If there is a great Wood which conſiſts moſtly in Underwoods, which are S N. 
dua under twenty Years Growth and titheable, and ſome great Timber-Trees grow ther 


in ſparſim, Tithe ſhall be paid of the whole Underwood, unleſs ſpecially excepted ; du 


Cro.Eliz. if the Wood conſiſts moſt of 'Timber-Trees, the Privilege of thoſe Trees ſhall privilex 
609. S. C. the Underwood. 2 Cro. 199. Leonard's Caſe. | 
10. Tithes ſhall not be paid for Broom, or any Manner of Fuel ſpent in the Houle 
Moor gog. Auſtin verſus Lucas. 5 
11. Attachment upon a Prohibition for ſuing in the Spiritual Court for Tithes of ęreit 
Wood, by the Name of Hlva Cædua, contrary to the Statute 45 Ed. 3. The Defendait 
pleaded, as to three Hundred Loads of the ſaid Trees they were of Birch, and as to tit 
Reſt, they were Oak and Elm under the Growth of twenty Years ; adjudged, that the 
Defendant ſhall have Tithes of Birch, becauſe tis not ſuch Wood as the Statute intend 
by the Name of great Mood; for that is only for Building, but not for Fewel as Birch, 
ſo a Conſultation was awarded as to the Birch. Hill. 4 Eliz. Cro. Eliz. 1. Foſter veil 
Lennard. Moor 900. S. C. by the Name of Fofter verſus Peacock. ST 
12. Mich. 39 Eliz. adjudged that 'Tithes ſhall not be paid for Beech above wer) 
Years Growth being Timber, nor for Oaks decay'd, though they are not Timber. 54 
Holliday verſus Lee. Moor 908. Ranne verſus Paterſon. S. P. Antea pl. 3. F. C. | 
13. Tithes ſhall not be paid for young Oaks under twenty Years Growth, ' which might 
have been Timber, if they had not been felled. Moor 908. Wray verſus Clench. 
14. Libel, Ec. for Tithe Wood, Sc. the Defendant ſuggeſted for a Prohibition, that 
the Libel was for Tithes of Beeches above one Hundred Years old, and that the Parson 
had a Conſideration for Tithe Wood, (viz.) certain Wood in the Lord's Woods, Tin 


out of Mind, and never had any Tithe Wood: Per Cur”, this ſhall be intended a 9 
. 


- . Pol 


and 
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ſſtion for Tithe Wood; ſo a Prohibition was granted. 1 Roll. Rep. 355. Lapthorn's 

Caſe. | | 
15. Libel for Tithes of old rotten 'Trees cut down for Fewel, and for the Loppings cf 
Trees, which Lops were not twenty Years Growing; a Prohibition was granted. 2 Roll. 
Rep. 495. Scott verſus Eyre. WE 

16. Libel, Ec. for the Tithes of young Trees planted in a Nurſery and removed, being yy. Tones 
| {old to be planted in another Pariſh; it was inſiſted, that Tithes ought not to be paid 416. S. C. 
ſor them, becauſe they were in Nature of the Land; but adjudged, that becauſe the 
Owner made Profit by them, Tithes ſhall be paid. Cro. Car. 526. Gibbs verſus I yborn. 
Haraͤres 380. Grant verſus Hedding. S. P. 4 
17. Libel, Ec. for the Tithes of Roots of Coppice-Woòd grub'd up; adjudged, that 
the Roots ſhall be privileged as well as the Branches; this muſt be intended of the Roots 
of Timber-Trees felled. ) March 58. Bedford verſus Skinner. g 

18. Wood ſpent in the Houſe for Fuel, or for encloſing Corn Ground, is not diſchar- Hetley 
ed of Tithes per legem terre ; but by Cuſtom, or by Reaſon that the Lands which are en- 89, 129, 


i WE cloſed do pay Tithes; therefore 'tis uſual in ſuch Caſes to ſuggeſt Cuſtoms, Sc. Cro. Car. 1 
0. Norton verſus Farmer. 152. S. C. 
| It muſt be 


ſpewed that he occupies Lands, and that the Houſe is tenanted ſor Husbandry, by Reaſon abereof the Parſon bath uberiores deci- 
mas. 1 Vent. 75. Sid. 447. | | 


| 19. Libel for Tithes of Hood; the Defendant ſuggeſted for a Prohibition, a Preſcrip- 2 Roll. 
tion to be diſcharged of the Tithes of Wood within the Mild of Kent; the Plaintiff tra- Rep. 122. 
verſed the Preſcription, and Iſſue being taken upon this Traverſe, it was found for the S. C. 
| Plaintiff in the Prohibition ; and thereupon the Preſcription was allowed, and the Plain- 1 
tiff was diſcharged ; in this Caſe it was ſaid that Tithe of Wood was not originally due Wild of 
| to the Clergy, before Fohn Stratford Archbiſhop of Canterbury, Anno 1) Ed. 3. made a Kentthere 
Conſtitution that Tithes of H. Cædua ſhould be paid within his Province; and there- are *wenty 
| fore in the next Parliament, and ſo in every Parliament to the 16 R. 2. The Commons bra 7 


complained of this as a Grievance and Oppreſſion by the Clergy. Palm. 37. The Earl of Rep. 153. 
| Clanrickard verſus Lady Denton. 5 Hetley 

| 20, Upon a Motion for a Prohibition, it was held by the Court, that where a Wood 1II. S. P. 
had been ufually felled as Coppice-Wood, and the Owner will not cut it till *tis above * 189. 
| * twenty Years, or not till *tis forty Years Growth; yet when 'tis felled, Tithe ſhall be 1 


icht 5 SF, 
1 paid, and the Owner ſhall not avoid the Payment, ſo long as tis felled for firing. Sid. . 
| 300, Cornell verſus Hawes. 50 Tears 
| bo | old ſhall 
the pay Tithes. 2 Lev. 189. 
1c10- | 
ri WG 21. Libel for Tithes of Willow Fagots, and this was by the Vicar of H. the Defen- 
| dant ſuggeſted for a Prohibition, a Modus of paying two Pence per Ann. to the Rector of 
a . for all Tithes of Willows ; adjudged, that a Modus to the Rector, is a good Diſcharge 
da. 4gainſt the Vicar. 1 Mod. 216. See Vicar. (A) 19. 
22. A Preſcription to be diſcharged of 'Tithes of Underwood, uſed for fencing Corn, 
C. nn a Pariſh of which the Rector hath Tithes, is not good; unleſs it is for Rncing his own 
bet: Corn, of which the Rector hath the Tithes. 1 Sand. 141. Crontcher verſus Collins. See 
bu Mor verſus Bullock. Auſtin verſus Piggot, and Piggot verſus Hearne. See Moor 683, and 
ile: Eat verſus Harding. F. P. N 
Where the greateſt Part is uſed for Hedging, no Tithes ſhall be paid for the Reſt which Moor 
oule, Vas cut down for that Purpoſe. Cro. Eliz. 499. | 947. S. P. 
Where Underwood is cut down and burnt, to make Brick for * Reparation of his * Or 10 
creat Wi Houſe in that Pariſh, for himſelf and his Family to dwell in, no Tithes ſhall be paid. 3 it; 
adam i Roll. Abr. 644. (Z) Nixon verſus Brown. ret , 3 15 
0 t | ſure ; for 
it the | | the Repairs and the Enlargement muſt be neceſſary for his Emily, 
tend | 
chin 23. Libel for Tithes of Turf; a Prohibition was granted, for *tis Parcel of the Freehold 
vero and ſo is Gravel and Chalk, and not titheable. 1 Mod. 35. See Telv. 128. 2 Mod. 77. 
weng 
"Te 
might - 
that : 
Parſon i Tt 2 Titles. 
Time 
ompo- 


— — 

— I 2] 
— = ras 
— © 


— 
2 — — 
— — ——— 


_ 
— = DP == Ay 
— — — — mn 9 
2 A . —— > 


— PY 2 
wn DS — — — I ER 
* — = a Gags Wyo — wn wad — 2 — 
— * - ——_— * — = — — 
1 5 - 5 - — „„ > 
e 
— 


— — — % 
—— — = == === _ 
— —— — 
— 


Titles. 


. 


On the Statute 32 H. 8. cap. 9. of pre- Where it muſt be ſet forth in a Declara. 
tended Titles. (A) * tion, where not. (B) 


(A) 


Dn the Statute 32 H. 8. cap. 9. of pꝛetended Titles. See Pleas. (G) per 


totum. | 


B. covenanted with his eldeſt Son and others, to fand ſeiſed to the Uſe of 
himſelf for Life, Remainder to his eldeſt Son in Tail, Remainder to Vn 
his Baſtard Son in Tail, Remainder over, Oc. and if any of them ſhould 

make a Diſcontinuance, or do any Act to prejudice the Remainder 
Men, that then his Eſtate ſhould ceaſe, and that the Parties to the Deed, E5c. ſhoult 
ſtand ſeiſed to the Uſe of the next in Remainder, according to the Limitation in the Dec, 
afterwards R. B. granted all his Eſtate to his eldeft Son, who levied a Fine with Prock. 
mations, and the five Years paſſed ; the Baſtard Son being next in Remainder, and ſuppo- 
ſing himſelf to have a Title without Entry, made a Leaſe to try the Title ; and afterward; 
an Information was exhibited againſt him upon this Statute; and adjudged, that thi 


1. 


Leaſe was not within the Statute, becauſe it is in Courſe of Law, but that no Uſe coult 


ariſe upon the Deed to the Baſtard, without an expreſs Conſideration, becauſe he was not it 
ſanguine Patris, but a Stranger in Law. Dyer 374. Worſley's Caſe. 

2. Debt on the Statue againſt two; wherein the Plaintiff declared, that the Defendant 
had leaſed Lands to R. B. for Years, of which neither they, or any of their Anceſtor, 
nor they by whom they claimed were in Poſſeſſion, either of the ſaid Lands, or of the 
Reverſion or Remainder thereof, or took the Rents or Profits, for or by the Space of: 
whole Year, next before the Leaſe made; and upon Demurrer to the Declaration, it ws 
adjudged, that this Statute being a penal Law, ſhall not be taken by Equity; and that a 


Leaſe for Tears was within the Statute, as well as a Leaſe for Life, or an Eſtate- Tal 


or in Fee. Plowd. 78. Patridge verſus Croker. Dyer 714. S. C. 


CB) CUheri 
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Ul 


thett 


of the Land was not in Queſtion. Cro. Car. 571. Scavage verſus Hawkins. 


Toll. 


(B) I 
cahere it muſt be let koꝛth in a Declaration, where not. See Pleas. (G) 
per totum. | 


 FNASE, Sc. for that the Plaintiff was poſſeſſed of a Leaſe for Years, of the Toll and See Der: 

16 Profits of the Market and Fair in Thetbury, and that the Defendant diſturbed him % Olli- 
in taking the ſaid Profits; it was objected againſt this Declaration, that the Plaintiff did er. 
not ſhew that his Leſſor was ſeiſed in Fee of the Profits, and ſo made the Leaſe to him: Sed 
per Curiam, the Declaration is good, for the Title of the Land was not in Queſtion, but 
Damages were to be recovered for a Wrong done. Owen 109. Eſcourt verſus Lawny. 

2. Debt upon the Statute of 2 Ed. 6. for not ſetting out Tithes ; after a Verdict for , Co. 32 
the Plaintiff, it was objected that the Declaration was ill, becauſe the Plaintiff did not vel. 14. 
ſet forth any Title to the Tithes, but only that he was ſeiſed thereof in the Right of his 
Wife, for her Life; he ſhould have ſet forth his Title by Deed : Sed per Curiam, the chief 
Matter in this Caſe is Damages for not ſetting out the Tithes, and the Title is not the 


| Queſtion. 1 Roll. Rep. 13. Babiugton's Caſe. 


3. The Son brought an Action of Debt for Rent arrear, upon a Leaſe made by his w. Jones 
Father, who was Tenant in Tail, and died ſeiſed thereof, which after his Death came to 453. 
his Son the now Plaintiff; it was objected againſt this Declaration, that he did not ſet 
forth the Commencement of the Eſtate: Sed per Curiam, this being an Action founded 7 was 
on a Contract, the Plaintiff hath ſhewed enough to entitle himſelf to it, and the Title after a 


Ve di & „ 


Toll. 


(A) 


[ 


HIS is a Payment uſed in Fairs, Markets, Towns and Cities, Oc. for Goods 
or Cattle brought thither 7o be ſold, and *tis always paid by the Buyer, un- 
leſs there is a ſpecial Cuſtom to the contrary; there are ſeveral Sorts of 
theſe 'Tolls, (viz.) Toll. traverſe, Toll-thorough, and Toll-turn, &c. and if any 

one take Toll where he ought not, the Party grieved ſhall have an Action on the Caſe, or 


an Action of Treſpaſs. 


2. Tenants of antient Demeſue are exempted from paying Toll throughout the King- 


dom; but this muſt be underſtood of ſuch Things which ariſe out of their Lands, or which 
| are bought for manuring their Lands, or for the Support and neceſſary Uſe of their Families; 
| for this Privilege doth not extend to Merchandiſes. p 
| Cro. Eliz. 22. S. C. Antient Demeſne. (D) 5. S. C. 


1 Leon. 231. Ward verſus Knight. 


3. The Reaſon why ſuch Tenants are diſcharged of Toll, is, becauſe the Lands which 
they held were antiently called Terre Regis, that is, they were the Lands of Edward the 


| Cinfeſſor, and William called the Conqueror ; which being entered in the Book called Domes- 


day, were ſince called antient Demeſne; and the Tenants of theſe Lands were to provide 
Victuals for the King's Garriſons, and other Places, in Time of War or Rebellion, and 
therefore they had this Privilege, and that quiete exercerent aratra, & terram excolant ; 
and this Privilege to be diſcharged of Toll did not only extend to the Tenants of Lands, 
Sc. but likewiſe to thoſe who dwelt in Houſes built upon Lands which were antient De- 
meſne ; as for Inſtance, in Treſpaſs the Plaintiff ſhewed that the Town of Leiceſter was 
antient Demeſne, and that the Jnbabitauts thereof had uſed to be diſcharged of Toll ; and 


| that the 1 by her Letters Patents had commanded all Bailiffs, Mayors, Sheriffs, 


&c. that thoſe of Leiceſter ſhould be diſcharged of Toll; yet the Defendant, Oc. took 


Toll; and though he did not ſhew that it was taken of ſuch 'Things which were for the 
upport of his Family, or for Manuring of his Lands; yet. the Court inclined that 43 


Tuhabitant 
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32 | Toll. 
Toll. 2 Leon. 190. Town of Leiceſter's Caſe. | | 

4. In Treſpaſs for taking a Cow, the Defendant juſtified under a Grant of H. , 
an yearly Fair to the Mayor and Burgeſſes of Northampton, cum omnibus libertatibus, & jj, 
ris conſuetudinibus ad ejuſmodi feriam ſpectantibus, and that at a Fair there held, B. G. ſola, 
Cow to the Plaintiff, and then and there the Defendant demanded a Penny of him for Tol 
and becauſe he refuſed to pay it, he deſtrained the Cow as Bailiff, Gc. it was adjudgel 
chat by a Grant of a Fair cam omnibus libertatibus, &c. Toll was not due, or that it ought i 
be demanded, becauſe tis not incident to a Fair; but that it may be due, if it had he 
granted by the Letters Patents; it was likewiſe reſolved that a common Perſon may hate 
Toll, as well by Preſcription as by Grant, and in ſuch Caſe, if that Liberty by avy 
Means ſhould come to the Crown, *tis not extinguiſhed, becauſe the Crown was not Fr 
titled to it by any Prerogative, if ſuch Grant or Preſcription had not been; but any II. 
berties which a common Perſon hath by either of theſe Titles, and which the Cron 
ſhould have, if the common Perſon had not; as Waifes, Eftrays, Wrecks, &c. there i 
ſuch Liberties come to the Crown by Forfeiture, or otherwiſe, they are extinguiſheg. 
becauſe if a common Perſon was not entitled to them, the King would have them by hi 
Prerogative. Cro. Eliz. 591. Hoddy verſus Mheelhouſe. Poftea pl. J. S. C. 

5. Treſpaſs for taking his Sheep at Melton Mowbray in Via Regia, &c. the Defendant 
pleaded, that the Lord B. was ſeiſed of the Manor of M. in Melton Mowbray, and thy 
he and all thoſe whoſe Eſtate he had therein, Ec. had two Pence Toll for every Score 
of Sheep of any Stranger, brought or driven per & trans the ſaid Town, Ec. and if de. 
nied, then he uſed to deſtrain one Sheep ſo driven, for the Toll of twenty; then he { 
forth, that ſo many Sheep of the Plaintiff, being a Stranger, were driven by ſuch : 
Stranger per & trans the ſaid Town, by the Command of the Plaintiff, and becauſe he 
refuſed to pay the Toll, he the Defendant cebit & abduxit, one Sheep ſo driven, &. 
There were ſeveral Exceptions to this Plea, both as to the Matter in Law, and the Man. 
ner of Pleading; thoſe to the Matter in Law were, that a Toll-thorough could not be 
claimed by Preſcription, becauſe *tis againſt Law, and in Oppreſſion of the People; ant 
that if it could be ſo claimed, yet the Defendant ought not to deſtrain for it 72 Via Re 
gia, becauſe tis againſt the Statute of Marlbridge. cap. 15. but as to this Matter, it wa 

adjudged that a Man might “ preſcribe, either for a Toll-traverſe, or Toll-thorongh, and 
that the King at this Day might grant ſuch a Toll, but it muſt be very ſmall ; and tha 
a Man might deſtrain for it zz Via Regia: The Objection to the Manner of Pleading va, 
that they juſtified that he cepit & abduxit one Sheep, but did not ſay nomine diftrictionis 
and for this Cauſe the Plea was held ill. Cro. Eliz. 710. Smith verſus Sheppard. Moor 574 
S. C. contra. 

6. Toll is not incident to a Fair; but when the King grants a Fair, he may likewik: 
grant that Toll ſhall be paid, though it be a Charge upon the Subject, but then it mul 
be of a very ſmall Sum. Cro. Elix. 559. Heddy verſus Wheeler, or Welhouſe. Moor 474 
S. $1. 4 SC | . 

7. In a H Warranto againſt the Corporation of Maidenhead, &c. they plead that there 
is a Bridge adjoining to the Vill, which is chargeable to the Corporation, and that Tint 
out of Mind, it had been repaired by a Haternity now diſſolved ; whereupon King Janes 
Anno 2. of his Reign, in Conſideration that they would repair the Bridge, by Letter 
Patents reciting this Matter, and that the ſaid Fraternity in Conſideration of repairing 


fore ex certa ſcientia, &c. he granted to the Wardens of the Bridge, and to the Burgeſſs 
and Commonalty, Ec. that they ſhould have a Market every Monday, prout antea bali. 
iſſent, &c. ſimul cum Tolneto, piccagio ſtallagio, &c. and aver, that they had a Market, 
Toll, Piccage and Stallage, &c. To this Plea the Attorney General demurred ; and tit 
chief Objection was, that this Grant was void, becauſe it did not expreſs how much wi 
to be taken for Toll; to which it was anſwered and adjudged that 'tis very true, but 
that there was a Difference between Toll which is againſt common Right, and that which 
was not againſt it; of the firſt Sort were Toll-traverſe, Toll-thorough, and Toll-tourn; 
therefore they who claim ſuch Toll by Grants, ought to aver the Certainty of the Su 
mentioned in the Grant; but Toll which is of common Right, is guided by the Rules 0 
Law, and in ſuch Caſe the Certainty of the Sum need not be expreſſed ; and that ſome 
Toll is due of common Right, appears from the Immunities of ſeveral Perſons not d 

ay any Toll, which proves that if it was not for thoſe Privileges, they ought to pa 
Tel of common Right; therefore where the King grants a Market, Toll is due, though 
tis not expreſſed in the Grant, and this from the Neceſſity of the Thing, becauſe Pr 
perty of Things ſold is not altered without paying Toll, for that is the Conſummarion 9 
the Contract: Beſides it cannot be known at the Time of the Grant of a Market, whA 
Toll ſhall be paid, becauſe *tis incertain what 'Things may come to the Market to be ſolc 
which were never brought thither before the Grant, Palin. 15. The King verſus Corpit” 
tron of Maidenhead, 11 

1 , 


Inhabitant within antient Demeſne, though he was not a Terant, ſhould be diſcharged of 


Sc. had ſeveral Privileges and Cuſtoms, prout by a Grant of H. 6. it appeared; thete 
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12. In Treſpaſs for taking four Buſhels 


as to theſe 
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arfage and Cranage in the 1 Vent. 


ſpecial Action on the Caſe, on the Cuſtom of 77, 

Norwich, the Plaintiff ſet forth, that they have a common Wharf and Crane, 7: 

uſtom that all Goods brought down the River and paſſing by, ſhall pay ſuch a 
objected to be an ill Cuſtom, becauſe this is a Duty for  Toll-thorongh, 

s malum tolnetum; tis true, if they had unladed at the W 


harf, or at any Place 
or if he had ſet forth that they 


had cleanſed the River, the Duty 
ble; ſo the Judgment was ſtay d. 1 Mod. 47. Haſpurt verſus Mills. 
Treſpaſs for taking and driving away his Cattle ; the Defendant juſtified, for that 2 Mod. 
he and all thoſe whoſe Eftate he had in the Manor of Blythe, have had a Toll for all Beaſts 143. 
driven over the ſaid Manor, if under twenty, then a Halfpenny for every Beaſt, and if 
above twenty, then Four-pence for every Score; the Plaintiff joined Iſſue upon this Juſti- 
£cation, and the Jury found a ſpecial Verdict, that the Manor, Oc. was Parcel of the 
poſſeſſions of the Priory of Blythe; that the Prior had ſuch a Toll by Preſcription, as 
Appurtenant to the Manor; that by the Diſſolution it came to the Crown, and by ſeve- 

ral meſne Conveyances to one Bingley, in whoſe Right, and as Servant to him, the Defen- 

dant juſtified ; and they conclude, that if the Defendant may claim by a Que Eſtate, then 

they find for him, if not, then for the Plaintiff; it was inſiſted for the Plaintiff, that ir 

did not appear what Sort of Toll this was; if it was a To/{-thorough, then *tis againſt 
Common Right, becauſe tis to be taken in the King's Highway, and a Man cannot pre- 
| (cribe ſo ſuch a Toll, unleſs he ſhew that the Subject hath ſome Advantage by it; if *tis 

| 1 Toll-traverſe, then he muſt lay it to be for a Way over his own Freehold, which the 
Plaintiff hath not done in this Caſe; neither can Toll be appendant to a Manor, or claim- 

ed by a Que Eftate : But adjudged, that it may be appurtenant to a Manor, as well as 

any other Profit apprender ; neither is there any material Difference between a Toll-tho- 

rough and Toll-traverſe, for the Words are uſed promiſcuouſly, and a Toll-thorough 

may be by Preſcription without any reaſonable Cauſe alledged for its Commencement, 

for having been paid Time out of Mind, the true Cauſe may not be known 3 tis true, a 

Thing which lies in Grant directhß, cannot be claimed by a 
nurtenant to a Manor, as this Toll is, may be claimed by a Oe Efate ; the Defendant had 
judgment. 1 Mod. 23 1. Fames verſus Jobnſon. See Antea pl. 5. 

10. Ne Warranto by the King againſt the Corporation of Boſien in Lincolnſhire, &c. 

they preſcribe to demand Toll-thorough, &c. in Confidcration of repairing their Bridge 
and Sea-Banks, and paving their Street; & per Ciriam, though Tell-therozgh cannot of it 


{elf be claimed, yet upon ſuch a Conſideration *tis good. . Jones 162. The King verſus 
Corporation of Boſton. 


11. In Treſpaſs for taking a Buſhel of Oatmeal ; 


Cart, pleads not Guilty, and as to that he juſtified the Taking it for Toll in the Market 
at Penſauce, and made a Title to the Market and Toll by Preſcription, &c. The Plain- 
W tiff replied, that before the Defendant had any Thing in it, Ec. 
ſeiſed of the Market; and by Letters Patents reciting, that R. 1. and King Fobn had 
granted to the Borough of Hilſion, that it ſhould be a free Borough, and quit of Toll, 
of Pontage, Paſſage, Stallage, and Salage through all Cornwall; She incorporated the 
Fad Borough, and confirmed to them all their Privileges before-mentioned ; then he ſets 
forth, that he was a Burgeſs of Hilſion, and ſo exempted from paying Toll; the Defen- 
dant rejoined, Ec. that the Burgeſſes of Hilſeon had always paid Toll; and upon Demur- 
rer Judgment was given for the Defendant, becauſe he having claimed Toll by Preſcrip- 
don, it could not be diſcharged by a Grant of R. 1. or of King Fob, which is within 
| Queen Elizabeth to Hilfton did not eſtabliſh an 
ption, but confirmed the Privileges they had before. 7. Jones 118. Gill ver- 


Que Eftate ; but a Thing ap- 


the Defendant as to all beſides one 


Queen Elizabeth was 


| of Wheat on two Days, (viz.) for taking two 
Buſhels ſuch a Day in the Market-Place in Lanceſton, and two more on another Day in 


te Hovſe of J. P. &c. The Defendant as to all but fixteen Pints pleads not Guilty, and 

hc pleads in Bar, and juſtifies as Servant to the Mayor and Commonalty of 
#:e[i072, and by their Command, Ec. for Toll in the ſaid Market; and that he took the 
teen Pints at two ſeveral Markets, (viz.) twelve Pints for twelve Buſhels expoſed to 
Pale, Ec. and four Pints for other Buſhels, Sc. Quæ eft eadem captio; and upon a De- 
murrer to this Plea, it was objected that the Taking in the ſeveral Places mentioned in 


the Declaration, was not anſwered ſeverally as it ought, that it might appear whether the 
Pints of Corn were taken in or out of the Market ; 12 
ma Market, 
the Toll was 


for tho' the Taking may be juſtified 
yet it cannot be juſtified out of it: Sed per Curiam, the Plea is gocd, for if 
7 taken out of the Market, the Plaintiff ought to ſhew that Matter in his Re- 
plication ; for *tis ſufficient for the Defendant to anſwer the Taking in the Vill, and the 


E Place where taken is not material, as tis in a Replevin. 7. Jones 207. Specot verſus 
peter. 


I 
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| Toll. 


: 13. Treſpaſs for taking one Hundred and twenty Deal-Boards Value 20 J. the Defen 
gant. juſtifies, for that Sir /illoughby Hickman is ſeiſed of the Manor of Gains), 
within which Manor is, and Time out of Mind hath been, a //barf repaired by the Lon 
of the Manor, being upon the River Trent, and ſo preſcribes for a Toll of 2 4. per 7, 
of all Merchandize landed within the Manor, (but did not ſay upon the V harf) and 0 
Non- payment to diſtrain a reaſonable Part of the Goods; then he brings his Caſe Within 
the Prefcription, and as Servant to Sir H/illoughby, juſtifies the Taking, Ec. The Plaintif 
replied de injuria ſua propria, and traverſes the Preſcription, upon which they were at jr 
ſue ; and there was a Verdict for the Defendant ; and now. it was objected againſt kn 
that this Preſcription was void, becauſe without any Conſideration, it being for landine 
Goods on the Manor, and not on the Wharf; ſo that this is no more then Toll-thornyj 
Moor and without “ Conſideration *tis not good; which is very true; but this is rather 9711.;;,. 
pl. 793 werſe then Toll-thorongh ; for *tis for paſſing over the Manor with Goods, which is well 
1 Mod. without any Conſideration, becauſe paſſing Traverſe the Manor is an Eaſe, and it may be 
intended that all the Lands in the Manor are the Demeſnes of the Lord, for ſo ther 
were at firſt, till he divided them amongſt his Tenants; but admitting that the Plat 
where the Goods were landed is not Parcel of the Demeſnes, but given to the Owner i) 
Fee; yet this Preſcription may have a reaſonable Commencement, for when the Lord 9 
the Manor divided the Lands amongſt his Tenants, he might reſerve this Toll to himſef, 
+ Kelw. beſides, a Preſcription for Toll for paſſing + through his Manor and over his Manor, þ,, 
been held good; for which Reaſons the Defendant had Judgment in the principal Caſe 
1Mod. 3 Lev. 424. Criſpe verſus Bellwood. See Predeaux verſus Warne. 

14. In 'Treſpaſs, c. the Defendant juſtified, under a Grant of a Market to the Cit 
of Briſtol, for all Grain imported there to be bought and ſold, and to take ſuch 911 x 
the Mayor and Aldermen ſhould think fit; and that they had appointed 8 d. to be taker 
in Money for every twenty Buſhels of Malt brought to the Market; and that the Plainf 
had brought twenty Buſbels to the Market, &c. and though the Toll was demanded, he re. 
fuſed to pay it, Ec. and upon Demurrer the Plaintiff had Judgment, becauſe it did ng 
appear by the Plea that the Malt was fold; *tis true, the Defendant ſets forth that it wa 
brought ro the Market; but if it was not ſold, Toll is not due; for by Law *tis due only 
for Goods ſold, unleſs by ſpecial Cuſtom. 2 Lutw. 1329. Leight verſus Pymm. 

15. Treſpaſs for taking two Lambs at Fi/ſham ; the Defendant pleads in Bar a Gran 
of two Fairs to V. R. and his Heirs, to be held every Year in Fiiſham, with all 70 
theſe Fairs belonging or accuſtomed ; that a Fair was held there 5 Arg. &c. and that the 
Plaintiff bought fix hundred Sheep and Lambs, for which he was to pay fix Shilling 
Toll, and had Notice of it; and upon his refuſing to pay it, the Detendant as Serrant 
to W. R. diſtrained the two Lambs for Toll, and took and carried them away; and upon 
Demurrer it was objected that no Toll was due, becauſe it doth not appear by the Pl 
that any Toll was granted, for *tis not incident to a Fair or Market; and if fo, thenit 
muſt be granted by ey eſs Words, becauſe tis a Thing of private Benefit and Interet 
to the Grantee ; tis true, in this Caſe tis granted as belonging or accuſtomed to the Fai, 
which cannot be, for 70% doth not belong of Common Right to a Fair, and it cannot be 
accuſtomed to be paid, unleſs in a Fair held by Preſcription, and for this Reaſon the 
Plaintiff had Judgment: There was another Exception to the Plea, for that the Defendant ſe 
forth that he did take and carry away the Lambs, but did not ſay nomine diſtrictiomis, as it vs 
adjudged in Smith aud Sheppard's Caſe ; but this is not like that Caſe ; for here the De 
fendant alledged that he diſtrained the Lambs for Toll; *tis true, in Smith's Caſe it ws 
held that where a Cuſtom or Preſcription is alledged to diſtrain, there a Man cannot 
juſtify the Taking, Ec. unleſs it appear that the Thing was diftrained, becaile 
otherwiſe it doth not meet with the Preſcription. 2 Lutw. 1377. Osbaſton verl 

ames. 

7 16. In Treſpaſs, Oc. the Defendant pleaded in Bar a Preſcription for a Fair eve!) 
Year on St. Matthew's Day, to be held in the Place where the Treſpaſs was ſuppoſed u 
be done, and to have reaſonable 2%, inter alia, one Shilling for a large Stall, &c. Iſu 
was joined upon this Preſcription, and the Defendant had a Verdict; it was moved il 
Arreſt of Judgment, that 7% could not be due for Sta#age, for that is a Duty payable 
only for live Cattle, therefore the Duty which ariſes by Sa/lage is not properly 7%; bt 
adjudged, that Tolnetum ſignified Stallage, and that it was a general Word to expreſs a 
Duties and Payments for the Conveniency of Paſſage, Stallage, Pickage, Cranage, Xe 
Then it was objected that the Defendant had preſcribed for Toll, inter alia, (viz.) ct 
Shilling for a large Stall, which is incertain ; and ſince the Preſcription is entire, the I 
ty ought to be ſo to; but adjudged, that the Defendant need not ſet forth any mot 
Things than what the preſent Occaſion required, 2 Lutw. 1517. Bennington verlu 
Taylor. v 
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17. Treſpaſs for taking his Goods at Lynn Regis, &c. the Defendant juſtified under a 

preſcription for the Owners of the Port there, to take Toll for Merchandize loaded 

a there to be exported by Foreigners not free of the Borough, and alledged it to be erga = 
r reparationem of the ſaid Port; and Upon Demurrer it was objected that the Plea was ill, in 
- becauſe the Defendant had nor ſer forth any valuable Conſideration for taking this Toll, n 
it Wl. for tis malum tolnetum, without ſhewing that the Subject hath ſome Benefit, as cleanſing | 
. the River, repairing the Banks, c. tis true, here is a Conſideration alledged, which is | 
\ very incertain, for tis erga reparationem, and that makes the Plea ill; the Court ſeemed Pi 
8 of that Opinion, but inclined that the Owner of a Port might take Toll by Preſcrip- 1 
65 tion, without alledging any Conſideration. 2 Lutw. 1519. Wilkes verſus Kirby. Sid. | 
Ne | ; & 
| 1 g. In Aſumpſit, &c. the Plaintiffs declared on a Cuſtom, that they and their Prede- 

C 


ceſſors, Mayors, Oc. had of the Maſter of every Ship 8 d. per Ton for every Ton of 
Jl Cheeſe brought to the Port of London, from the wr þ to London Bridge, in the Name of 
ce Weighage, and that the Defendant being Maſter of a Ship brought ſo man Ton, Oc. 


J into the Port of London, &c: after a Judgment for the Plaintiff, a Writ of Error was 
of brought, and the Error aſſigned was, that here is no Conſideration for this Duty, it be- 

k ing in the Nature of a To/l-thorough, which is not due without a Conſideration ; but 
) 


adjudged, that the Liberty of bringing Goods into a Port for Safety, implies a Conſi- 
* deration in its ſelf ; the Judgment was affirmed. 3 Lev. 37. Mayor of London verſus 


| te OL cf 8 | 
0 8 19. Caſe, Oc. in which the Plaintiff declared, that he was poſſeſſed of a Toll-traverſe 
a for paſſing over the Bridge at Ware ; and that the Defendant had carried ſo many Cart 
I Loads of Barley over that Bridge: The Toll whereof, at ſo much per Cart, amounted 
tif to 40 5. Which the Defendant refuſed to pay, &c. upon a Demurrer to this Declaration, 
* it was inſiſted for the Defendant that an Action would not lie, for a Toll-traverſe for 
paſſing through the Highway, without ſhewing a Title, or ſome good Conſideration ; be- 
h ſides, this Action was brought for a Nonfeaſance, (viz.) not paying, Ec. for which (if 


any Thing is due) an Action of Debt, and not on the Caſe, ſhould be brought ; but the 
better Opinion was, that an Action lies without ſhewing a Title or Conſideration, for 
7 that it might appear upon the Evidence; *tis true, an Action on the Caſe for Nonfea- 
e ace is proper enough, as againſt a Shepherd or Carter for negligently keeping Sheep 

| and Horſes ; againſt the Defendant for not repairing a Bridge; againſt a Chaplain for nor 
reading Prayers; againſt an Inn-Keeper for refuſing to lodge a Gueſt ; but then tis to be 
obſerved, that theſe are all tortious Nonfeaſances, when in the principal Caſe the Non- 
Dl feaſance is for not paying a Debt, for which an Action of Debt will rather lie than an 
Aſſumpſit. 3 Lev. 400. Steinſon verſus Heath. 
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vant, and that he made Cloaths in the Houſe for his Maſter and for his Children before 


ſeven Years, he may exerciſe it without any Allowance ; Reſolved, that the Statute 5 El. doth 


See Apprentice per totum. 
8 


E B T upon Bond conditioned, that if J R. the Son of the Oblipor 
ſhould at any Time before ſuch a Feaſt, which ſhall be in Auno 1604. uſe th, 
Trade of a Haberdaſner in the County of Kent, that then the Obligor ſhoyly 
A. pay the Obligee 20 J. upon Requeſt ; it was inſiſted for the Plaintiff, th, 
this Was not an abſolute Prohibition to exerciſe the Trade, but only ſab modo for a certain 
Time and in a certain Place, and that he may uſe the Trade at any Time and Place, if 
he pay 20 J. but adjudged, that the Bond and Condition were againſt Law, for if the 
Plaintiff might put a Reſtraint upon Trade, for any certain Time in a certain Place, he 
may put the like Reſtraint for a longer Time, and in other Places; and this would be 
againſt the publick Good. Cro. Eliz. 872. Colgate verſus Batchelor. Owen 143. C. C. 1 
. „„ on 5 


\ 


2. The Cuſtom of London was alledged to be, that no Perſon not being a Freeman of 
the City, ſhall by any Means whatſoever, either by himſelf or any other, put to Sale 
any Wares, Sc. by way of Retail, or uſe any Trade, Myſtery or Handicraft, for Hire, 
Gain or Sale within the City, upon Pain of Forfeiture for every Time 5 J. adjudged this 
was good by way of Cuſtom; but it had been otherwiſe, if by way of Charter or Grant 
to the City. 8 Rep. 121. City of London verſus Waggoner. 
3. Bond with a Condition, that the Obligor ſhould not exerciſe the Trade of a Black- 
ſmith in S$outh-Mimms in Surry ; adjudged void, becauſe the Condition is againſt Lau. 
Moor 242. Mich. 29 Eli. | | | 
4. The Taylors of Ipſwich made an Ordinance, that none ſhould exerciſe the Trade of 
a Taylor there, unleſs he had been bound Apprentice for ſeven Years, and if he do not 
appear before the Company, and be allowed by them to be a Workman, under the Penalty of 
five Marks, for which the Action was brought ; the Defendant pleaded, that he had been 
bound Apprentice for ſeven Years, and was afterwards retained by B. G. to be his Ser- 


he was allowed by the Company to be a Workman ; adjudged, that at Common Law none 
was prohibited to exerciſe any Trade, though he was ignorant, and had not been Ap- 
prentice, for if he had not done his Work well, an Action on the Caſe would lie againſt 
him: Reſolved, that Part of the Ordinance which directs that he ſhall be allowed to bed 
Workman by the Company is void, and againſt Law; for when a Man hath ſerved to a Trade 


not prohibit the private Uſe of a Trade for a Family, but the publick Uſe of it in ge- 
neral. 11 Rep. 53. Taylors of Ipſwich Caſe. Godbolt 253. §. C. Hob. 211. Norris verſus 
Stapes. F. P. | 

£2 The Return of an Hatecas Corpus was, that the Defendant non exiſtens Iibera perſoii 
Civitat London, &c. uſus eft manuali occupatione of a Tallow Chandler; it was objected, 
that by the Return there doth not appear any Cauſe to commit him, for it doth not ſhes 
that he had ſold any Candles for Gain, and probably he might make them for his own Ute, 
and then he is not within the Statute; but it was the better Opinion, that a Man cannot 
be properly ſaid to z/e a manual Occupation for a private Purpoſe. 7 Fac. Hagge, 
Caſe. 2 Brownl. 284. | | 

6. The Cuſtom of Londen is, that no Perſon not being free of the City ſhall by hin- 
ſelf or any other keep a Shop there, and ſell Things by Retail; adjudged, this is good 
by way of Cuſtom, but it had been ill by way of Grant, and the Statutes which allo 
any one to ſell by Retail or Groſs, extend only to Merchants, Aliens and Deniſcns 
9 Rep. 121. Caſe of City of London. ; | 

7. The Queen granted to one of her Privy-Chamber the ſole Making and Importati0 
of playing Cards for two Years, with a Prohibition to all other Perſons; adjudged, that 
the Grant was void, becauſe tis a Monopoly which is againſt the Benefit of the Subjed 
in general, for all Trades are for the publick Good, and therefore a Trade is not to be 
appropriated to one alone. 11 Rep. 84. Caſe of Monopolies. * 
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all the Beer and Ale he ſold v 
| cording to the Statute, and had uſed the Trade of a Common Brewer for the Space of 
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ton of Ifidels, without the King's Leave, becauſe of the Danger of relinquiſhing the 
Chriſtian Faith, and to adhere to Paganiſm ; and he affirmed, that he had ſeen a Licenſe 
from Ed. 3. reciting, that he having a ſpecial Truſt and Confidence that B. G. his Sub- 
ect would not decline his Faith and Religion, licenſed him to trade with Infidels. 2 
gin. 296. Mitchelborn verſus Mitchelborn. 5 | 

9. A Man for a valuable Conſideration may reſtrain himſelf from exerciſing a Trade in 
a particular Place, for volenti non fit injuria. Broad verſus Follett. 2 Cro. 596. 2 Leon. 
210. Contra. Owen 143. Colgate verſus Batchelour. Noy 98. S. C. March 191. Barrow verſus 
Hood, 2 Leon. 210. | 

10. The Statute 5 Elix. which prohibits the Exerciſing any Trades therein mentioned, 
not having been Apprentice for ſeven Tears, gives one Moiety of the Forfeiture to the 
Informer, and the other 2 the Crown, except in Corporate Towns, and there one Moiety 
is given to the Corporation ; adjudged, that ſhall be the King's Moiety, and that the Infor- 
mer ſhall wo his Moiety ſtill. Hob. 183. Daviſon verſus Barber. Moor 886. r ro. 

. 230. S. P. | | | 
0 on the ſame Statute for uſing the Trade of an Upholſter, Ec. the 


| Defendant pleaded the Cuſtom of London, &c. and that he was bound Apprentice and a 
| Freeman, Cc. and ſo was enabled to uſe any Trade there; but that muſt be intended any 


Trade which conſiſteth in Buying and Selling, and not any Trade of manual Occupation; 
but adjudged, that an Upholſter was not a Trade reſtrained by the Statute no more 
than a Brewer or Pippin-Monger. 2 Bulſt. 187. Allen verſus Jody. 

12. A Bond given by an Apprentice to make a juſt and true Account of all Wares 
delivered to him to trade withal, is good, and not within the Words or Intent of the Sta- 
tute. 8 Eliz. cap. 4. 3 Bulſt. 179. Bennet verſus Bellfeild. 

13. Information againſt the Defendant upon the Statute 5 Eliz. for uſing the Trade of 
a Goldſmith, not having been Apprentice to that Trade for ſeven Years ; the Defendant 
pleaded the Cuſtom of London, that one having been an Apprentice there for ſeven Years, 
and made a Freeman of London of any Trade, uti poteſt any * other Trade in that City, 
and chen pleads that he was bound Apprentice, and ſerved ſeven Years, in the Art of a 
durdtrainer there; upon Demurrer it was objected that the Plea was not good, becauſe 
it was quod uti poteſt any other Trade, which was no Affirmation, it ought to have been 


hy = AE F) 
at 
* 


g. By Cooke Chief Fuſtice, none of the King's Subjects may trade to and with a Na- 


* 4 Leen; 
9, Ad- 
judged, 


that if one 


hath 


1{zs ſuit; but it was adjudged, that this being alledged by way of Cuſtom in the City, ſerved ſe- 


and not as a particular Preſcription, it was well enough. Cro. Car. The King verſus Bag- 


| ſhaw. 253. 


in the. Statute, he may exerciſe any other Trade likewiſe mentioned in the Statute, Mich. 33. 


14. Covenant againſt an Apprentice for departing from his Service ; he pleaded that 
he was within Age at the Time of the making the Indenture ; and upon Demurrer, it 


| was inſiſted that he was bound by this Covenant, for it was for his Advantage to have a 


Trade, and he is compellable by the Statute 5 Eli. to be an Apprentice; but adjudged, 
that neither at Common Law, or by the Statute, an Infant is bound by any Covenant or 
Obligation for his Apprenticeſhip ; if he misbehave himſelf, the Maſter hath a Remedy 
by bringing him before a Juſtice, or by correcting him; but none upon a Covenant againſt 
an Infant. 1 Cro. 129. Gilbert verſus Fletcher, | 

15. The Defendant was indicted for uſing a Trade not being Apprentice to it for ſe- 
ven Years ; but it was quaſhed, becauſe it did not ſet forth, that it was a Trade in Uſe 
at the Time of the making the Statute. Palm. 528. Stafford's Caſe. 

16. Information upon the Statute 5 Eliz. cap. 4. for uſing the Trade of a Brewer, not 
being an Apprentice to it for ſeven Years; the Defendant offered in Evidence, a Cuſtom 
[ ime out of Mind, that any Man who married the Widow of a Common Brewer in that 
City, might uſe that Trade during her Life; that he married a Widow, who was living 
ar the Time he uſed this Trade, that he himſelf was a Freeman of the City, and that 

as brewed by T. $. his Servant, who was an Apprentice 


thirty Years ; the Plaintiff demurred upon this Evidence, and the Queſtion was, whether 
the Evidence of ſuch a Cuſtom was a good Excuſe againſt an Act of Parliament; and the 
7 Opinion was, that the Statute did not repeal the Cuſtom by expreſs Words, and 


| nat it ſhall not be expounded for that Purpoſe. Palm. 541. Knolls verſus Soley. 


17. The Attorney General brought an Information, in which the Caſe was, that the 


den Years 


10 any 
Trade 
mentioned 


Eliz. 


100 a Company were incorporated Anno 1 & 2 Ph. E Mar. and it was granted to them, 


— no Perſon not being of their Company ſhould trade thither without their Leave, under 


7% Penalty of Forfeiture of Ship and Goods: Afterwards by Act of Parliament 
0 8 Eliz. theſe Letters Patents were confirmed, and it was enacted, that 220 
e r/o ſhould trade thither without their Leave; and now the Queſtion was, whether a 
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Perſon free of their Company might trade thither without their Leave ; and adjudged, th 
he could not, becauſe the AR is rather an Act of Creation than Confirmation, the ng 
of it being to appropriate the Trade to the. Regulation and Government of that Com a 
ny, and to prevent thoſe of the Company who trade ſeparately to the Prejudice of the 
joint Stock; for if it was an Act of Confirmation it would be void, becauſe tlie Letter, 
Patents are void, being to appropriate a Trade, which the King cannot do by Law. Har 
ares 108. Attorney General verſus Allum. BN. 2 ; 
18. Debt in London on a By-Law, That a Freeman ſhould not employ any Perſin iy , 
Trade, who had not been an Apprentice to it, or a Freeman, &c. and that the Defendat 
had employed V. R. in the Trade of an Upholſter, who had not been Apprentice to it o. 
a Freeman: This Cauſe. being removed by Habeas Corpus, and upon a Motion for a py. 
cedendo, it was inſiſted that an Uphoiſter was not a Trade within the Statute, but 2 
Employment which might be learn'd in a little Time; but adjudged, that 'tis Matter of 
Fact triable by a Jury, whether an Upholfter is a Trade within the Statute ; and thi 
Action being founded on a By-Law and antient Cuſtom, a Procedendo was granted 
Sid. 269. Player verſus Petit, and 367. The King verſus Cellers. S. P. 2 Bulf. 186 
contra. | 
19. Debt on a Bond conditioned, that the Defendant ſhould not exerciſe the Tae 
a Taylor in Eæxceſter; he pleaded, that he was an expert Taylor, and skilful in that Art 
and that the Plaintiff, pretending that no one who was not a Member of the Company of 
Taylors there ought to uſe that Trade there, did many Ways vex and trouble the Defen. 
dant ; and that he to prevent more Vexation entered into this Bond, which is contra; 
to Law, and void; the Plaintiff replied, that the Defendant ſealed and delivered the fad 
Bond as his Deed ; and upon Demurrer it was adjudged in B. R. that the Bond vn 
good, it being only to reſtrain Trade in a particular Place; but upon a Writ of Error 
brought in the Exchequer-Chamber, this Judgment was reverſed, and the Bond was he! 
void; *tis true an Aſſumpſit _ be brought upon a Conſideration not to uſe a Trade i 
a particular Place, becauſe in ſuch Caſe Damages are to be recovered, which the Jury 
may aſſeſs, having Reſpect to the Conſideration upon which the Promiſe was made; but 
in an Action of Debt upon a Bond, not to uſe a Trade in a particular Place, let the 
Conſideration be what it will, and though it be never ſo little, the whole Penalty is for- 
feited ; and all the Books agree that a Promiſe upon a good Conſideration not to uſe 1 
Trade in a particular Place is good, becauſe the Jury may try of what Value the Con. 
deration was, and what Damage the Uſe of the Trade is to the Party to whom the Pro. 
miſe was made; and ſo is Allen 67. March 71, 193. Pragnell verſus Glaſſe ; but Bonds in 
ſuch Caſes are void; ſo is Owen 143. &c. 3 Lev. 242. Clerke verſus Company of Ti: 
tors of Exceſter. 5 5 
Sid. 400. 20. Debt qui tam, &c. upon the Statute 5 Eliz. &c. for exerciſing a Trade not being 
1 Lev. Apprentice to it, (viz.) the Trade of a Grocer ; after a Verdict for the Plaintiff, it wa 
6, 90 inſiſted in Arreſt of Judgment, that Debt would not lie in the Court of B. R. becaul: 
7h tis enacted by the Statute 21 Fac. cap. 4. That Actions popular ſhould be brought befin 
Rayner Juſtices of Aſſiſe, or of the Peace in their general Quarter-Seſſions, and not elſewhere, U 
_ which negative Words the Jurisdiction of the Courts at Weſtminſter is taken away; but 
ier adjudged, that ſince the Statute 5 Eliz. gives a Remedy by Action of Deli, Indictment 
or * ; and ſince Actious of Debt cannot be brought before Juſtices of Aſſiſe « 
of the Peace, therefore that Statute doth not extend to Actions of Debt. * 1 Vent. 
Barns verſus Hughes, and 364. Curtis verſus Inman. S. P. and 1 Cro. 146. Green verli 
*PerHolt Gu] and Latch. 192. S. P. | ” | 
Oh 7 58. My Lord Chief Fuſtice Hale was always againſt the Judgment in the laſt mention 
% Law ed Caſe of Barnes and Hughes ; and accordingly Holt Chief Fuftice and nine Judges mot 
in the Caſe Anno 10 Willi reſolved that an Action of Debt would not lie out of the proper Count) 
of the but that the Proſecutor was reſtrained by the negative Words in the Statute 21 i 
King and Mod. 425. | Fee 
Gull, 5-06 493 


Hill I O. Willi. 7 | 


21. Debt on the Statute 5 Eliz. for exerciſing the Trade of a Silk Weaver in Ln 
not being an Apprentice to that 'Trade for ſeven Years ; the Action was laid in Loni, 
and brought in C. B. and try'd at the fi prius, and the Defendant had a Verdict; an 
now the Plaintiff to prevent Payment of Coſts, objected that this Action would not i 

in any of the King's Courts at Weſtminſter upon this Statute ; becauſe by the Status 
Eliz. . 31 Elis. and 21 5 all Informations upon penal Statutes muſt be brought before |: 
2 4. ſtices of Peace in th 


e County where the Fact was committed: Sed per Curiam, the Cor 
21 Jac. of Meſiminſter-Hall have a concurrent Jurisdictidn with the Juſtices. 2 Mod. 246. Fire 
cap. 4 qui tam verſus Wire. | 


7 22. In- 
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22 Indictment upon the Statute 5 Eliz. for uſing the 'Trade of a Fruiterer, not being 2 Lev. 
rentice to it for ſeven Years; upon Demurrer to the Indictment the Court was divi- 206. 
pat two Judges being of Opinion that it was a bo, Earn gp nr Statute, there being 
5 't Art in chuſing the Times to gather Fruit, and to ſort and preſerve it when gather- 
pe 2 Barber, an * Upholfter, and a Coactimaker have been adjudged to be within the * i Lev. 
© ? te: The other Judges held, that this Statute doth not extend to every Trade, but 243. The 


Statute « | : 118 | 0 | ; 5 King ver. 
only to ſuch as require Art and Skill; therefore not to a Hemp-dreſſer, as in Cro. Car. 2. 3 


Buift. 188. nor to à Pipin-monger, as I Ro. Rep. 10. nor to a Gardener, 1 Vent. 326. The Sid. 367. 
| King verſus Plume. | | ; 3 | 8. C. 

| 23. Indictment upon the Statute 5 Eliz. cap. 4. at the Aſſiſes in Sol, for uſing the 8g. 427 
| Trade of a Mollen Draper at Framlingham, &c. for three Months next before this Infor- 

f mation brought, not having been Apprentice to that Trade for ſeven Years: This Indict- 

g ment was removed by Certiorari into B. R. and the Defendant pleaded, that he was a 
Citizen and Freeman of London, and that King H. 3. in the fifteenth Vear of his Reign, 


ranted to the Mayor and Commonalty of the ſaid City, and to their Succeſſors, that 


every Citizen, &c. hereafter ſhould freely trade where he thought fit, and reſide any where 
with his Goods and Merchandiſe to buy and fell, &c. that this and other Grants and Cuſtoms, 


cc. to the City of London, were confirmed by Act of Parliament Anno 1 Rich. 2. and 
b chat the Defendant being a Citizen and Freeman, did for all that Time mentioned in the In- 
WE ciament, reſide at Framlingbam with certain Woollen Cloth there, to fell and buy Wool- 
8 len Cloth prout ei bene licuit, according to the ſaid Grant and Confirmation thereof, qu eſt 
| eadem Uſing of the Trade of a Woollen Draper ſuppoſed in the Indictment, and traverſed 
; that he uſed the Trade of a Draper for three Months, &c. aliter vel alio modo; and upon 
4 a Demurrer to this Plea, it was adjudged ill, becauſe this Grant to the City of London, 
Or could not diſpenſe with the Szatute 5 El. which was made long after, and for the ſame Rea- 
0 ſon the Confirmation of this Grant could not extend to that Statute, but never to give 
1 Liberty to uſe a Trade not having ſerved an Apprenticeſhip to it; becauſe before this 
ry Statute 5 Eliz. a Man might uſe any Trade wherein he had any Skill or Knowledge, 
nt without being an Apprentice to it, and if he uſed it unskilfully, the Party grieved might 
he have Remedy by Action; therefore neither this Grant, nor the Confirmation there- 
7 of, could give a Man any Liberty to Uſe any Trade not being an Apprentice, be- 
en cauſe every Man might lawfully do it; but if the Law had been otherwiſe, this Grant, 
* and the Confirmation thereof, did not extend to Apprentices, and to give Men Li- 
0. berty to trade without being Apprentices, but only to the Citizens and Freemen, that 
in they might trade in any Cities and Burroughs where they claimed a Liberty, to exclude 
14 all Citizens and Freemen of London, and all other Foreigners whatſoever. 1 Sand. 3 12. 

The King verſus Kilderby. See Cro. Eliz. 110, 352. Dyer 279. b. 8 Rep. 128. Cro. Car. 347 
F 61, 516, 517. | 
4 = An ." x at Seſſions was made, by which an Apprentice for diverſe Mi ſdemeanors 
auſe therein mentioned, was diſcharged from his Apprenticeſhip, and committed till he ſhould 
fir find Security for his good Behaviour ; but by the ſame Order, the Maſter was to pay and 
'bG reſtore to the Apprentice ſixty Pounds, Part of one Hundred Pounds which he, (the 
but Maſter) had acknowledged to have received and had with him ; and this Order being re- 
ent moved by Certiorari into B. R. it was moved in Behalf of the Maſter to quaſh it, upon 
e 0 the Statute 5 Elix. cap. 4. for that the Statute doth not give the Juſtices Power to diſ- 
1.0 charge an Apprentice when he is in Fault, as the Apprentice was in this Caſe, but only 
erb here the Fault is in the Maſter; but adjudged, that the Statute intends, that an Appren- 

tice ſhall be diſcharged from a bad Maſter, as well as a Maſter from a bad Apprentice; 
tion and that Clauſe in the Act which gives the Juſtices Power to inflict a Puniſhment on a 
more bad Apprentice, doth not reſtrain but enlarge their Power in Reſpect to them, more 
unh chan the Power they have over the Maſters, becauſe they cannot puniſh the Maſter when 


the Fault is in him, for in ſuch Caſe they can only diſcharge the Apprentice ; but where 
the Fault is in the Apprentice, they may either inflict a corporal Puniſhment on him, or 
they may dicharge him if they think fit, wherefore this Order was confirmed; but Sau— 
ders tells us, there were two material Exceptions which were not ſtirred, (viz.) becauſe 


don it did not appear by the Order, that the Parties had been before a Mayor, or ſome other 
an Head Officer before they came to the Seſſions, for an Order made originally at the &ſ- 
. and ons, is not warranted by the Statute; beſides it did not appear, that this Order was un— 
or le der the Hands and Seals of the Juſtices, which is expreſly required by the Statute. 1 
acuts Bl Send. 315. Hawkfeorth verſus Hillary. 

re Ju 25. The Defendant was indicted at the Quarter-Seffions in the City of Oxford, for 
dont uſing the Trade of Saleſman, not being Apprentice to that Trade for ſeven Vears; and 
Fei pon a Demurrer to the Indictment, the Queſtion was, whether a Saleſinam was within 


| brought up Apprentice to it, 


the Statute 5 Lliꝝ. becauſe it ſeemed to be a new Trade ſince the Statute ; but adjudged, 

that it was a Trade uſed at that Time. Raym. 385. The King verſus Eiſhop. 
26. Debt on the Statute 5 Elix. for uſing the Trade of a Clathworker, not being 
Sc. the Jury found that the Defendant was a Turkey Mer- 


chant, 
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| ſerved Apprenticeſhips to the Trade, to work the Cloaths in his own Houſe with bi; Oy 


' Caſes 21. that whereas Winton was an antient City, E9c. and that there was a Cuſtom there, that i 


Caſes220. riceſhip for ſeven Years; it was objected, that this Indictment was found at a Quarte Ve 


thant, and exported Woollen C loaths thither, and that he employed Clothiers who haf 


Materials, and at his proper Charge, but that the Defendant never ſerved an Apprentice. 
ſhip; adjudged, that the Defendant is the Trader, that the Men employ'd by him 3 
no more than his Servants, for the Loſs and Gain belongs to him; that he is a Tad 
within the Statute, becauſe the Cloth is not to be uſed in his Family, but to be vendel 
by Way of Commeree ; that the Intent of the Act was to annex the Benefit of the Trac 
to thoſe who had undergone the Hardſhip of learning it by an Apprenticeſhip of fn 
Years, and it was to encourage Labour in Youth ; but few would ſubje& themſelvez 4 
that Hardſhip, if they might employ others to work them; laſtly, this is a negative y 
tute, and no Perſon ſhall exerciſe a Trade againſt it, unleſs by Virtue of ſome Cuſton. 
as the Widow of a Tradeſman, who by Cuſtom may carry on the 'Trade of her Husbang 
2 Salk. 610. Hobbs qui tam verſus Jung. See Hutt. 132. Noy 5. 2 Bulſt. 191. Cro. Car.516 
1 Sand. 312. | L 

27. Indictment on the Statute 5 Eliz. cap. 4. for uſing the Trade of a Fellmonger, no 
having been Apprentice for ſeven Years; it was moved to quaſh it, becauſe tis a Trade 
which requires no Skill; but adjudged that 'tis Matter of Fact, proper to be tried by 
Jury, whether Skill is required or not; it was aver'd in this Indictment, that a Pellmonge 
was a Trade at the Time of the Making the Statute, and that is likewiſe Matter of Pad 
and triable by a Jury: The Caſe of Cuſtermonger is not yet determined, and the Cafe 9 
an Upholſter. 2 Bl. 186. is not Law. 2 Salk. 611. The King verſus Slaughter. See (; 
Car. 4.99. The Caſe of an Hempareſſer. | | 

28. Indictment upon the ſame Statute for uſing the Trade of a Merchant 7. aylor, quaſh. 
ed, becauſe tis Nonſenſe and unintelligible, for they did not know the Meaning of the 
Words, or what Trade it was. 2 Salk. 611. The King verſus Harper. 

29. Indictment on the ſame Statute for uſing the Trade of a Seamfreſs; the Cour 
would not quaſh it, becauſe in the Indictment it was aver'd to be a Trade in Englaui 
at the Time of the Making the Act, and probably may be comprehended under the 
Words in the Act, any Craft, Myſtery, or Occupation now uſed ; but if upon a Trial it ſha! 
appear otherwiſe, the Defendant will have the Benefit of it. 2 Salk. 611. The King ve. 
ſus Corniſh. | 

30. Adjudged, that upon Indictments on this Statute, tis ſufficient to give in Evidence 
the following the Trade for ſeven Years, without proving the Binding to it as an Ay. 
prentice. 2 Salk. 613. The King verſus Maddox. 

31. Caſe, &c. by the Corporation of the City of Mincheſter, in which they declared, 


<< WH _<hIIs os: 


ſhould not be lawful for any one beſides Freemen de Gilda mercatoria of the ſaid City, 
to exerciſe a Trade there, unleſs being brought up an Apprentice to it within the aid 
City; that the Defendant nevertheleſs did exerciſe the Trade, Ec. after a Verdict for 
the Plaintiff, it was moved in Arreſt of Judgment, that of common Right every Ma 


had Liberty to trade, and could not reſtrain himſelf of this Liberty, even in a particula = 


Place without ſome Conſideration ; therefore Cuſtor could not put ſuch a Reſtraint upon nu 
a Man without ſome Equivalent; for Trade is a Benefit to the Publick, as well as the 
Means of Livelihood to particular Perſons; and though there might be ſuch a Cu/on in Fle 
London, as it was adjudged in Haggoner's Caſe ; yet this Caſe differs from that, becauſe Wi* 
they have a Cuſtom in London for the bringing up the Youth of that City, and therefor 


they have Power to make Infants Apprentices, and to aſſign Apprentices; other Citis Kin 


have no ſuch Cuſtom: But this Declaration is ill, becauſe the Action ought to be brought 
by the Gilda mercatoria. 1 Salk. 203. Mayor of Winton verſus Iilks. See 1 Leon. 262. 11 
Rep. 53. 2 Cro. 803. Palm. 23. | | . 

32. Indictment for exerciſing the Trade of a Goldſmith, not having ſerved an Appren. King 


Seſſions for a Borough; whereas by the Statute 31 Elix. cap. 5. tis expreſly enacted, tha Wi | 
it ſhall be enquired, heard and determined in the Aſſes, or general Dnarter-Se/ſons of tl Wii 
Peace of the County where the Offence ſhall be committed, or in the Leet; but adjudged, 
that it may be found at the Seſſions of a Burrough. 1 Salk. 370. The King verſus Frauli on 

33. Two cannot be jointly indicted for exerciſing a Trade, not having been Appret- J 
tices, becauſe *tis the not being an Apprentice which makes the Crime, and that muſt * WF 
ſeveral. 1 Salk. 381. The $neen verſus Atkinſon. 


3 Tra verl. 


verſe. (A 3 
Where Pleas are not good without a 
Traverſe. —_ SS 
Where a Traverſe in Pleas is good. (C) 
Where a Traverſe in Pleas is not good. 


Where Replications and Rejoinders are 


Where Pleas are good without a 'Tra- 
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Traverſe. 


| Where a 'Traverſe in the Replication is 


good. (G) 

Where a "Traverſe in the Replication is 
not good. (H) 

Where the Traverſe is immaterial, 
where not. (I) 


Traverſe on a Traverſe, where good, 
where not. (K) 


| What is traverſable, what not. (L) 


Where it ought to be ſpecial and not 
general; and where a general Tra- 
verſe is good. (M) 


| good without a 'Traverſe. (E) 
were Replications, c. are not good 
f without a Traverſe. (F) 
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2 Bulſt. 201. Hill verſus Hawks. 
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preciſe Day, 


(A) 
where Pleas are good without a Traverſe. Sce Accounr. (C) 4. 


Etinue for forty Quarters of Wheat, in which the Plaintiff declared upon 
an abſolute Contract; the Defendant pleaded that he was to pay for it, if 
it was delivered to him by the Plaintiff at ſuch a Time, ahi the Con- 

tract was to be void; adjudged, that the Plea was good without a Tra- 

verſe, that the Contract was abſolute, for the Traverſe ought to be by the Plaintiff, 

(viz.) that the Contract was abſolute ab/que hoc, that it was conditional. Hi. 28 U. 8. 


2. In Trover and Converſion at Long bam, the Defendant juſtified the Taking at ſuch 
a Place by Cuſtom as Bellman, and laid the Converſion at another Place ; and upon De- 
murrer to the Plea, it was objected that the Defendant ought to have traverſed the Tro- 
ver at Longham; but adjudged, that was only Inducement to the Action, and that the 
Plea was good without a 'Traverſe, becauſe the Converſion was the principal Matter. 


3. In Trover and Converſion of two Tun of Wine, the Defendant pleaded that the 
King was ſeiſed in the Right of the Crown of the Priſage of all Wines imported, Oc. 
and beiug ſo ſeiſed, that he granted to Sir Thomas Waller the Office of chief Butler, 
Cc for Life, who by himſelf or his Deputy had uſed to take for the Uſe of the King two 
lon of Wine out of every Veſlel bringing in twenty Ton, Oc. and fo juſtifies the Ta- 
king for the Uſe of the King; and upon Demurrer to this Plea, it was objected that the 
Defendant did not traverſe the Converſion laid in the Declaration, for that was a Con- 
verſion by the Defendant himſelf, and he juſtifies the Converſion to the Uſe of the Kins, 
which is another Converſion with which he was not charged ; but adjudged, that he need 
not traverſe the Converſion, becauſe the Seiſure to the Uſe of the King is Matter in Law, 
on which the Defendant relied in his Juſtification ; and if that Seiſure ſhould be adjudged 
unlawful, then he himſelf is guilty of the Converſion ; ſo that Seiſure being Matter in 
au, and the Converſion depending on it cannot be traverſed, for Matter in Law is ne- 
der traverſed. Hill. 8 Fac. Tel. 199. Kenicott verſus Bogan. See the Caſe of Waller and 


4+ Treſpaſs alledged to be done on ſuch a Day; the Defendaut need not anſwer the 
| but may juſtify on another Day, with an Averment that *tis eadem tranſ- 
bello, becauſe the Fact is to be anſwered, and not the very Day in which it was done; 
and that being juſtified in the Plea, and averred to be eadem tranſgreſſio, the Defendant 
ied not traverſe the Time when it was done; 


uch "Traverſe will be Surpluſage ; but if the Plaintiff demurrers to the Plea, and ſhews 
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tis true, if he doth traverſe the Time, 
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K* | : lwered be. 
= fore by the Words quæ eft eadem, &c. and therefore it ought not to be traverſed. 1 Bu 
1 13238. Cro. Car. 228. / 3 a wo : . 

WH J. Caſe, Oc. in which the * declared, that he delivered a Bond to the Deg, 
- dant to keep and to redeliver it upoh Requeſt; and afterwards the Defendant tore i 

who. pleaded that the Plaintiff delivere@ it to him to be cancelled, and that he did * 

cel it; and upon Demurrer to this Plea, the Court was divided; two of Opinion tha 

it was not good without a Traverſe that it was delivered to be redelivered ; beſiqe, 
there were two Affirmatives; two other Judges, that tis good without a Traverſe, for the 

Tearing is the Point of the Action, the Delivery is only an Inducement to it, and there. 

fore the Delivery ought not to be traverſed. 1 Roll. Rep. 394. Pope verſus Butler. 

6. Treſpaſs, c. alledged to be done 21 May; the Defendant juſtified on the Day i. 

ter, (viz.) 22 May, and averred it to be eadem tranſgreſſio; adjudged, this is a ood 

| Plea without a Traverſe of the Time laid in the Declaration; but tis otherwiſe where the 

Juſtification is local, (i. e.) where the Treſpaſs is laid in a particular Place, and the De. 

fendant juſtifies in another Place; there tho* he avers that tis eadem tranſgreſſio, he mu} 

traverſe that he is guilty extra the Place laid in his Juſtification. See Traverſe. (D) 1 

29. 2 Jones 146. 1 Vent. 184. contra. | | 2 > 2M 

7. In Treſpaſs the Defendant juſtified by Virtue of an Execution out of an inferior Coun 

que eft eadem captio ; and upon Demurrer it was objected that the Taking being alledped 

on one Day, and the Defendant in his Juſtification varying from that Day, ought to han 
1 See Mar- traverſed any other Taking: Sed per Curiam, he having averred that it was eadem © 

J ſhall ver- tio, tis for that Reaſon good without a Traverſe. 7. Jones 146. Allen verſus Chun. 
„ ſus Wall. ming. | | . a 2 

S8. So where in Treſpaſs a particular Place and Time was laid in the Declaration, and 

in the Plea there was a Traverſe as to the Place, but not as to the Time; and an Aye. 

ment that it was eadem tranſgreſſio, the Plea was adjudged good. 3 Lev. 227. 

9. Caſe, Ec. in which the Plaintiff declared that he had bought a Dog, called a Lurche, 

of the Defendant, who promiſed that if the Dog returned, he would deliver him to the 

Plaintiff zoties quoties; then he ſets forth that the Dog returned to the Defendant on ſug 

a Day, and that on the Day after he refuſed to deliver it; the Defendant pleaded th 

on the ſame Day he did deliver it; and upon Demurrer to this Plea, he had Judgmen 

without traverſing the Refuſal to deliver him toties guoties, becauſe he juſtified the D. 

livery on the ſame Day on which he returned; and it ſhall be intended that he cont 
nued in the Plaintiff's Poſſeſſion from thenceforth. Sid. 234. Elliot verſus Richardſan 

10. Treſpaſs for chaſing forty of his Sheep, ita quod they were damnified, and or i 
them died; the Defendant juſtified for Damage-feaſant on his Freehold ; the Plaintiff *. 
Raym. plied and claimed Common in the Place where, Ec. the Defendant rejoins, and juſtife 
195. S. C. by encloſing, leaving ſufficient Common, Ec. and upon Demurrer to this Rejoinder, i 
was infiſted for the Plaintiff, that the Plea in Bar was ill, in not anſwering the Dying af at 

of the Sheep, for he ought to have traverſed the Chaſing, which was the Cauſe of the D. 
ing; but adjudged, that the Plea was good without a Traverſe, becauſe what comes u- 

der the ita quod, is only to aggravate the Damages, and need not be traverſed ; but 
certain by the Replication over by the Plaintiff. 1 Lev. 283. Leech verſus Midgley. Con 

mon. (H) 12. S. C. See 3 Cro. 384. Hill verſus Prideaux. | 

II. So that though tis true, that a Traverſe is not neceſſary where the Defendat 
avers in his Plea, that the Treſpaſs which he juſtified ef eadem for which the Plainif 
complained ; yet that muſt be underſtood when the Juſtification is tranſitory, and not + 
1 cal; for if *tis local, (i. e.) if the Defendant juſtifies in another Place, than that laid i 
11 the Declaration, he muſt ſhew the ſpecial Cauſe of his Juſtification, and traverſe ti 
1 place in the Declaration. 2 Lutw. 940. Baldwyn verſus Hayley. | 

12. Treſpaſs againſt the Defendant and others, for breaking and entring his Houſes 
Norwich, on the 1oth Day of November, and taking and detaining 940 Pounds of Yar 
Se. the Defendants juſtify under a Plaint levied againſt the Plaintiff for a Debt due"! 
the Defendant ; and that he not appearing upon a Summons, his Goods were attached bytit 
Defendants, who were Serjeants at Mace, by Virtue of an Attatchment directed to tht 
for which Purpoſe they entered the Houſe on the 11th Day of November, and took ti 
Goods; that they returned the Precept executed, and that they had the Goods at tt 
next Court, ready to anſwer the Plaintiff in that Action; and that the Defendant 
peared and rendered himſelf in Diſcharge of his Goods, which were redelivered to li 
qu eft eadem fractio & intratio; then they traverſe that they are Guilty alter vel allo 
do ; the Plaintiff demurred ſpecially, and ſhewed for Cauſe that the Traverſe was ill; 
ſo it was adjudged, becauſe by averring that it was eadem fractio & intratio, that Mi 
the Plea good without a Traverſe. - 2 Lutw. 1452. Hargrave verſus Ward. Poftea Ii 


verſe. (D) 30. S. C. 4 
ry : ; (B) CU 


this for Cauſe, it makes the Plea naught, becauſe the whole Treſpaſs was an 
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0 
Where Pleas are not good without a Traverſe, 


1. IN an Action of Account brought by an Adminiſtrator, the Defendant pleaded 

| in Bar, that the ſuppoſed Inteſtate made a Will, and appointed an Executor 
who proved the ſame, and that he is ſtill living; and upon Demurrer to this Plea, it 
was held ill, becauſe the Defendant did not traverſe the Dying inteſtate. Dyer 202. 
In Cleer's Caſe. wy | | TT 

2. In Waſte the Plaintiff ſer forth, that he was ſeiſed in. Fee of an Houſe, and 
made a Leaſe thereof to the Defendant, who entered and committed Waſte ; the De- 
fendant pleaded, that B. G. was ſeiſed of the Houſe in Fee, who conveyed it to him 
the Defendant in Fee, who granted back the ſame to the Plaintiff and his Heirs, /o 
lng as B. G. ſhould have any Iſſue of his Body; who thereupon entered and made the 
Leaſe to him the Defendant prout, &c. and that B. G. died at R. without Iſſue of his 
Body; and upon Demurrer, it was adjudged that this Plea was not good, without a 
Traverſe of the Seiſin in Fee mentioned in the Declaration, for that is the moſt mate- 
rial Thing; and it ſhall be intended an abſolute Fee, which the Defendant had an- 
ſwered no otherwiſe, than by alledging that the Plaintiff had a Fee determinable upon 
the Death of all the Iſſue of the Body of B. G. and that is another Kind of Eſtate 
than the Plaintiff had ſer forth. Telv. 140. Ewer verſus Mozle. 5 

z. Treſpaſs for an Aſſault, c. in Biſhop Stanford in Com. Hertford ; the Defendant 
pleads, that he was Servant to a Fellow of St. John's College in Cambridge, and ſo 
claims the Privilege of the Univerſity, to have Conuſance of this Matter ; and that 
their Charter was confirmed by the Statute 13 Eliz. and upon Demurrer to the Plea, 
the Plaintiff had Judgment for want of a Traverſe ; for the Defendant ought to have 


that concluded, abſque hoc, that he was Guilty in any Place extra Univerſitatem Cantabrigig. 
1 3 Bulſt. 282. Payne verſus Mroth. Te K orig 


4. In all Actions where the Plaintiff makes a Title to the Thing in Demand, or to a 
Thing for which he demands Damages, there the Defendant ought to make a better 
Title to himſelf, and to traverſe the Plaintiff's Title, or otherwiſe to confeſs and avoid 


7 it; therefore where in Trover the Plaintiff declared, that 8 Maii 4 Fac. he was 
fe poſſeſſed of Goods in London, (naming them) and in ſuch a Ward, and that 1 Oc. 
. Anno 5 Fac. they came to the Defendant's Hands, who knew them to be the P/intiff”*s 
) 


Goods, and converted them, c. the Defendant pleaded, that before the Plaintiff had 
any Thing, Oc. B. G. was poſſeſſed of the ſaid Goods as of his proper Goods; and 
on ſuch a Day, Anno 4 Fac. for a valuable Conſideration gave them to Defendant, 
who 1 Maii Anno 5 loſt them, and that 2 Maii Anno 5, they came to the Hands of B. 
G. again at London, who on the {ame Day gave them to the Plaintiff; adjudged this 
Plea was ill, becauſe it neither traverſeth, nor confeſſeth and avoideth the Plaintiff*s 
Title. Telv. 173. Prieſtly verſus White. | | 

5. Caſe againſt the Defendant for ſtopping three Lights; he juſtified in his Plea the 
dropping two Lights, and traverſed that he ſtop'd three Lights; and upon Demurrer to 
this Plea, it was adjudged ill, becauſe the Inducement went only to wo Lights; tis 
true, the 'Traverſe went preciſely to all three, but that ought not to be, for he 
could have pleaded not Guilty as to the Stopping one Light, and relyed upon his Juſti- 
nication as to the other two; and thus every Part of the Wrong ſuggeſted by the 
Paintiff, would have been put in Iſſue. 1 Bulfe. 116. | 

6. Aſumpfit, &c. in which the Plaintiff declared, that he had ſerved one Fobn I ea- 
er for three Years laſt paſt, before the twenty-firſt Day of March 1647, in which Ser- 
vice he had ſixty Poumds per Ann. and that being in the ſame Service, the Defendant's 


him (the Plaintiff) into his Service, and to eſteem him as his Son, and plentifully to 
provide for him; and the Plaintiff avers, that on the ſaid zwerty-firft Day of March, he 


ant 1 did come into the ſaid Meſton's Service, and ſerved him from that Time, to the f Day 
6 * if November, in the ſixteenth Year of Car. 2. without any Reward or Salary; and 
115 10 war // eſton died worth thirty Thouſand Pounds without any Iſſue, and had not plen- 
l * tifully provided for him, (the Plaintiff) or made him any Recompence for his Service, 
7 15 except twenty Pounds, which was two little, Sc. the Defendant pleaded in Bar, and 


confeſſed that on the twenty-firſt Day of March 164", the Plaintiff came into the Ser- 


a {dt 
cu 


vice of his 7. eftator Weſton, and continued in his Service ll the laß Day of December 
- 4 | | | 1655, 


Yelv.225. 
8. . 


Teſtator, ohe I eon, in Couſideration the Plaintiff would ſerve him, promiſed to taxe 
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307. 
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1658, during all which Time Meſton provided plentifolly for him in Meat and Drink, 
and gave him eight Pounds per Aun. for his Salary; and that on the ſaid laſt Day of 
December 1658, he voluntarily left the Service of the ſaid Veſton; and traverſed that 
he ſerved him to the fir Day of November Anno 16 Car. 2. and upon Demurrer t 
this Plea, it was adjudged ill, becauſe by this Traverſe the Defendant had only Put 
Part of the Time in which the Plaintiff ſerved in Iſſue, (vis.) whether the Plaintiff had 
ſerved for any longer Time, than from the laſt Day of December; now admitting that 
he did not ſerve Meſtan after the laſt Day of December 1658; yet it appears by the De. 


claration that he ferved him before, for which Service he ought to have ſome Recon. 


ence ; but if this Traverſe ſhould be good, then the Service before that Time cannot 
be put in Iſſue, and by Conſequence he can have no Recompence for it, which is un. 
refdnabls:; therefore the Peffridait fhould not have made Part of the Time of the 
Plaintiff*s Service to be Inducement to traverſe the other Part; but he ſhould have 


pleaded, that for the Time the Plaintiff ſerved Neſton to the laſt Day of December 


1658, he had received a full Recompence and Satisfaction; and that after the ſaid la 
Day, &c. he was not in his Service, and ſo the whole Matter would have come in 
Tflue ; beſides this Traverſe is it}, becaufe the Defendant had exprefly traverſed a1} tj; 
Time from the la Day of December 1658 to the firſt of November Anno 16 Car. 2; and 
if the Plaintiff had taken Iſſue upon that Traverſe, he muſt have proved at the Tria 
that he did ſerve all that Time, otherwiſe he could not recover any Thing ; when if 
he had actually ſerved, if it had been but for one or two Years, he ought to hay 


recovered pro tanto, which he could never have done upon this Ifſue, unleſs he had 


proved that he had ſerved to the firſt Day of November ; and Judgment was given for 
him accordingly. 1 Sand. 267. Osborne verfus Rogers. 
. Aſſumpſit upon a Policy of Aſſurance, wherein the Plaintiff declared, that he had 
cauſed a Policy to be written upon the Ship Margaret of Londen, containing, that if any 
Misfortune ſhould happen to her in her Voyage, that ir ſhould be lawful for the Plain- 


tiff to uſe his beſt Endeavour for her Defence and Safety; and that the Afſrers (of 


which the Plaintiff was one) would contribute to the Charges, according to the ſeve. 
ral Sums by them aſſured; that the Defendant aſſured fifty Pounds upon the aid 
Policy, and in Conſideration the Plaintiff promiſed to him (the Defendant) after the 
Rate of 3 J. 125. per Cent. for ſix Months, he promiſed to perform the Policy as to the fifty 
Pounds ſo by him aſſured; then the Plaintiff aver'd, that the ſaid Ship, Tackle, Hi 
niture, Guns, Ammunition, Canon, Long- boat, &c. were drowned, Ec. the Defendant 


pleaded in Bar, that the ſaid Ship ſafely arrived, Ec. together with her Apparel and 


Tackle, Ec. and traverſed that all her Tackle, Apparel, Guns, Ammunition, &c. were 
drowned in the Voyage, Cc. and upon Demurrer to this Plea, it was adjudged to be 
ill, becauſe the Defendant had traverſed in the Copulative, when he ought to have 
traverſed in the Disjunctive; for if the Plaintiff had taken Iſſue upon this Traverſe, 
and at the Trial the Jury had found that the Ship arrived in Safety, the Verdid 
would be for the Defendant, though all her Tackle had: been loſt ; whereas the Plain- 
tiff ought to recover in Proportion for the Loſs of either the Tackle, Apparel, Guns, 
&c. but if the Traverſe had been in the Disjunctive, and Iſſue had been joined upon 
it, if either of theſe Things had been ſaved, the Defendant might have given it in Evi- 
dence, in Mitigation, of the Damages, either at the Trial, or upon a Writ of Inquiry. 
2 Sand. 205. Goram verſus Sweeting. 

8. In Treſpaſs for breaking her Chamber, Parcel of a Meſſuage, Ec. on the nim 
Day of October 20 Car. 2. and keeping the Poſſeſſion for a Month, and taking and car- 
rying away ſeveral Goods, ſo that the Plaintiff could not know where to find them, 
that ſhe might replevy them, Sc. The Defendant as to all the Treſpaſs, beſides the 
Taking and Carrying away Part of the Goods mentioned in his Plea, ſaid that he was 
ndt Guilty; and as to the Taking theſe Goods he juſtified, for that he was poſſeſſed 
of the ſaid Houſe, of which the ſaid Chamber was Parcel, by an Aſſignment made to 
him for a Year; and being ſo poſſeſſed he demiſed the Chamber to the Plaintiff for a 
Quarter of Year, on the ſixteenth Day of Fuly Anno 20 Car. 2. which Term ended on 
the ſixteenth of Novemb. Anno ſupradicto; and that after the End of the ſaid Term, 

21 Novembris Anno 20 ſupradifto, the Goods were in the ſaid Chamber Damage 
feaſant, for which Cauſe he took and carried them away, Oc. and traverſed that bt 
was guilty of the Treſpaſs, upon the ſaid ninth Day of October Anno 20. or at any other 
Time infra. Terminum unius quarterii Anni, &c. the Plaintiff replied' de ſon tort demeiit 
generally, 2>/que tali cauſa; and upon Demurrer to this Replication, it was agreed 0! 
all Sides. to be ill, for the Reaſon in Crogate*'s Caſe; and adjudged that this Plea w3 
ſo too, becauſe the Defendant. had traverſed his being guilty of any Treſpaſs it hin 
the Time of the Demiſe, (uiz.) upon 9 Octob. Anno 20, or at any Time infra Termini 
tus quarterii Anni, when it ſhould be prediffo 9 Octob. or at any other = 
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infra Terminum unins quarterii Ani eidem (the Plaintiff) in forma pred dimiſs', or 
before the Aſſignment of the Term for one Tear made to the Defendant, or after the End 


the ſaid Term for one Tear; for if in Fact he was guilty, either before or after the 
Term for one Year aſſigned to him, by this Traverſe he had left no Iſſue for the Plain- 


tiff ro take upon it; tis true, where the Plaintiff aſſigns a. Day on which the Treſ- 


paſs was done, and the Defendant juſtifies that very Day ; there he need not traverſe 
the Day, becauſe it was agreed on both Sides; but in the principal Caſe, though the 
Plaintiff had aſſigned a particular Day on which the Treſpaſs was done, viz. 9 Ob. 


which was within the Term of that Year, in which the Defendant had a Title by 


Virtue of the Aſſignment made to him; yet by his Traverſe he denied it to be done 
on that Day, ſo that the Matter was left at large; and if ſo, it might be done either 
before or after the Aſſignment made to him; therefore he ought to have traverſed 
that he was guilty at any other Time, except the Time in which he had a Title by 
the Aſſignment. 2 Sand. 294. White verſus Stubbs. 

9. In Replevin the Defendant avowed, for that the King was ſeiſed of a Grange, 
and. granted the Inheritance to a Biſhop, reſerving thirty-three Pounds yearly Rent ; 
that the Biſhop granted this Grange to the Anceſtor of the Avowant, in which there 
was a Clauſe, that if the Grantee or his Heirs ſhould be legally charged by Diſtreſs, or 
with any Rent due to the King, Ec. that then they might enter into B. and deſtrain 
till he or they be ſatisfied ; that afterwards the Grantee and his Heirs were, upon a Bill 
againſt them in the Exchequer, decreed to pay the King four Pounds per An. as their 
Proportion, by Reaſon whereof he entered into B. and deſtrained, and fo juſtified the 
Taking: The Plaintiff replied in Bar to this Avowry, Ec. and traverſed that the De- 
fendant was legitimo modo oneratus ; and upon a Demurrer, this Traverſe was adjudged 
ill, becauſe it was Part Matter of Law, and Matter of Fact. 2 Mod. 54. Calthrop 
verſus Heyton. | | 

10. Treſpaſs againſt five Defendants for breaking his Cloſe, and taking his Fiſh in 
his ſeveral and free Fiſhery ; four of the Defendants plead not Guilty, and the Fifth 
juſtified, for that one of the other Defendants was ſeiſed in Fee of a Cloſe next the 
Plaintiff's Cloſe, and ſo preſcribes to have the ſole Fiſhing in the River, which runs 
by the ſaid Cloſes, with Liberty to enter the Plaintiff's Cloſe to carry on the Fiſhing, 
and that he as Servant to the other Defendant, and by his command did enter, Ec. 
and traverſed that he was guilty aliter vel alio modo: The Plaintiff replied de injuria 
ſua propria, and traverſed that this Defendant's Maſter had the ſole Fiſhing ; and upon 
a Demurrer to this Replication, the Plaintiff had Judgment, becauſe the Traverſe in 
the Plea was immaterial ; for when the Defendant had alledged a Right to the ſole 
Fiſhing, and a Right to enter the Cloſe, that was a full Anſwer to the Declaration ; 
therefore it was inſignificant, afterwards to traverſe that he was guilty aliter vel alio 
modo. 2 Mod. 65. Wine verſus Rider. | 

11. Aſumpfit againſt the Defendant as Executor, who pleads that the Teſtator made 
T. S Executor, who proved the Will, Cc. and is ſtill living, & petit judicium de brevi : 
and upon Demurrer, it was adjudged, that the Plea was not a full Anſwer to the De- 
claration ; for there the Charge was againſt the Defendant as Executor, and he pleads 
that another was rightful Executor and had proved the Will, which may be true, and 
yet the Defendant mighr be Executor of his own Wrong; therefore he ſhould have 
traverſed that he was Executor, or adminiſtred as Executor ; beſides both the Declara- 
tion and Plea are in the Affirmative, upon which an Ifſue cannot be joined. 2 Mod. 
168. Hygleton verſus Bawtree. | | | 

12. The Caſe was, Goods were delivered to a Carrier at Beverly in Yorkſhire to 
carry to London, which not being done, an Action was brought againſt him, and laid 
in London; the Defendant pleads, that he was rob'd of the Goods at Lincoln, and tra- 


Moor 


8 59. 


Selby Der. 
Chute. 


verſed that he loſt them in London; and upon a Demurrer to this Plea, per Cur”, *tis 


ll, both in Subſtance and Form; *tis ill in Subſtance, becauſe Robbery is no Excuſe 
to a common Carrier; *tis ill in Form, becauſe the Juſtification being not local, a 
Traverſe of the Place is wrong. 2 Mod. 210. Barker verſus Warren.” 

13. Debt, Ec. brought by the King's Gentleman Uſher, for a Fee of five Pounds be- 
longing to them from every Perſon who was voluntarily Knighted, &c. 'The Defendant 
pleaded in Bar, that he was knighted in ſcla obedientia of the King's Command; and 
upon Demurrer to this Plea, it was objected that the Plea might be true, and yet the 
Defendant might be knighted voluntarily, becauſe Obedience is a voluntary Act of the 
Will; and in this Caſe he could not have been puniſhed if he had diſobeyed; there- 
ore he ought to have traverſed, that he was knighted voluntarily, and ſo the Plaintiff 
had Judgment. 1 Lntw. 380. Duppa verſus Stephens. 
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14. Debt upon Bond, conditioned that if one H. ſhould account and pay to the 
Dube or his Order, all Rents which he, or any by his Order ſhall receive, Oc. that then 
Se. The Defendant pleaded Performance generally; the Plaintiff. replied that he had re. 
ceived 70001. which he had not paid to the Duke or his Order: The Defendant re. 
joined, that bene & verum ef that H. had received 5001. and no more, and that he gare 


a true Account thereof to the Plaintiff, and that 30 J. was the Balance of that Ac. 


** 


count; and upon Demurrer to the Rejoinder, it was objected, that the Defendant 
ought to. ſay, that bene & verum eſt, that H. received 5007. and no more, when 't 
poſitively affirmed that he received 7000 7. therefore he ought to have ſaid, that he 
received 500 J. and that he had given a true Account thereof, ab/que hoc, that he received 
oo J. or any more than 500 J. and ſo it was adjudged. 1 Lutw. 579. Duke of Balto 
verſus Clarke. T9210 41 3 i ET fy 10 

15. In Replevin, Sc. for taking Goods in the Pariſh of St. Martin in the Fields, in 
a Place called Maiden-Lane; the Defendant in his Avowry ſet forth, that the Place 
where, Cc. contained a Meſſuage, E9c. in the Pariſh of &. Paul Covent-Garden, and 
derived a Title to himſelf; and that he let it to one Peddey for a Lear, under the 
Rent of twenty-eight Pounds payable Quarterly, and ſo avowed the Taking for 3 
Quarter's Rent; and upon Demurrer, this Plea was held ill, becauſe the Defendant 
did not an{wer the Declaration, for that was for taking the Goods in the Pariſh of 5 
Martin in the Fields; and the Defendant juſtified the Taking in the Pariſh of F. Pay 
Covent-Garden,; which he cannot do without a Traverſe of the Place, where the Plaintiff 
had alledged the Taking to be. 2 Lutw. 114). Petree verſus Duke. | 
16. In Debt on a Bond, the Plaintiff declared that the Defendant 20 die Novenh, 
did acknowledge himſelf to be indebted, &c. The Defendant pleaded, that the Bond 
was firſt delivered 30 die Nevemb. & non antea, and ſhews the Writ, on which he wa; 
in Cuſtody, was returnable quind Martini, ſo that the Bond was taken after the Re. 


turn, and then relies on the Statute H. 6. the Plaintiff demurred and had Judgment, 


and upon a Writ of Error brought, it was held, that Matter of Suppoſal, Matter 
alledged out of due Time, or immaterially alledged, is not traverſable ; but here the 
twentieth Day of November being expreſly alledged by the Plaintiff, to be the Day on 
which the Bond was delivered, and the Defendant by his Plea having made the Lay 
material, for upon that depended the Validity of this Bond ; he therefore ſhould haye 
traverſed the Delivery on the twentieth of Novemb. for the non antea was no Traverſe, 
becauſe an Iſſue cannot be taken upon it; therefore the Pefendant ſhould have diſclo- 
ſed ſome other Matter, before he concluded to the Country. 2 Salk. 628. Pullen ver. 


ſus Benſon. See Telv. 138. S. P. 


(:C:) 
' Where a Traverſe in Pleas is good. 


4. [5 Replevin the Defendants made Conuſance as Bailiffs to B. G. for a Rent re- 

1 ſerved upon a Leaſe for Life, the Plaintiff replied, that two Strangers had a 
Right of Entry into the Place where, Ec. and that the ſaid Bailiffs by their Command 
entered and took the Cattle Damage-feaſant abſque hoc, that they took them a 
Bailiffs to B. E. and upon Demurrer it was adjudged the Traverſe was well taken, 


Leon. 50. Buller's Caſe. 


2. In Quare Impedit, the Plaintiff declared that he was ſeiſed of the Rectory of R. 
to which the Advowſon of the Vicarage of M. was appendant, and that the Church be- 
ing void he preſented B. G. the Defendant pleaded, that he the ſaid Defendant was 
ſeiſed of the Advowſon as in Groſs, and that the Church being void he preſented 3; 
G. but did not ſay præd B. G. and traverſed that the Advowſon was appendant to the 


Rectory of V. it was objected, that he ought to have traverſed the Preſentation, and 


not the Appendancy, eſpecially where they both preſented the ſame Perſon ; but that 
not appearing upon the Pleading, it was held, that the Traverſe was well taken; but 
it had been otherwiſe, if the Plaintiff had declared on an 2 in Groſs, and that 
he had preſented, and the Defendant had pleaded, that he was {eiſed of the Rector! 
of R. to which the Advorſon was appendant ; for in ſuch Caſe he ſhould not traveri® 
that the Advowſon was in Groſs, but he ought to traverſe the Preſentation, becau:s 
that will make it in Groſs. 1 Leon. 154. Lord Buckhurſt verſus Biſhop of Winton. 


3. Treſpali 


5 


— 
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= Treſpaſs for killing his Maſtiff at R. the Defendant juſtified, for that B. G. was 
ſeited of a Warren in $. and that he the Defendant was Warrener, c. and that the 
Dog was ſeveral Times killing Conies there; therefore he finding him there tempore 
quo, &c. running at Conies, he killed him, ab/que hoc, that he was guilty at R. prout, 

c. and upon Demurrer to this Plea, it was objected that the Defendant ought to 
traverſe that he was guilty at R. and all other Places; but it was adjudged, that the 
uſtification was good, and the Cauſe of it being local, for that Reaſon the Traverſe 


of the Place alledged in the Declaration was good likewiſe. 2 Cro. 44. Wadburſt verſus 
Damm. 1 And. 135. Davidge verſus Davy, F. P. | | : 
4. The Defendant having granted to the Plaintiff one Thouſand Trees, to be cut 
in fuch a Wood within three Years, and there being only eight Hundred Trees cut 
down, they agreed that no more ſhould be cut within the three Years ; but that af- 
ter the Expiration thereof, the Defendant . promiſed to give Leave to the Plaintiff to = 
cut down as many more as ſhould amount to one Thouſand, which he refuſing then to 08 
do, the Plaintiff brought an Aſſumpftt, &c. The Defendant pleaded, that before the 
Promiſe ſuppoſed to be made, the Plaintiff had cut down one Thouſand Trees, abſque 
hoc, that at the Time of the Promiſe he had cut down eight Hundred Trees only; 
and upon Demurrer, it was objected, that the Traverſe was idle, becauſe the Defen- 
dant had given a full Anſwer in his Plea to the Cutting of one Thouſand 'Trees, for 
he alledged in Fact that the Plaintiff had cut down ſo many, and then his Plea would 
have been good without any Traverſe; but adjudged, the 'Traverſe was well 
taken, becauſe every Matter in Fact alledged by the Plaintiff, may be traverſed by 
the Defendant, ,and ' here the Plaintiff had alledged that he had cut down eight Hun- 
dred Trees only, which is a Matter ifſuable, and that being traverſed by the Defen- 
| dant, a Demurrer to that Traverſe is a Confeſſion that the Plaintiff had cut down one 
Thouſand Trees, which was his full Bargain, and by Conſequence there was no Con- 
fideration to raiſe an Aſſumpſit. Telv. 195. Tatum verſus Poulter. | 
5. Cafe, for that there being an Account between him and the Defendant, who was 
found in Arrear, and promiſed to pay, Sc. the Defendant pleaded and confeſſed the 
Account, and that he was found in Arrear, but that he gave, Bond to the Plaintiff for 
the ſame, abſque hoc, that there was any other Account between them after the en- 
| tring into the ſaid Bond; and upon Demurrer, this was adjudged a good Traverſe. 1 
, Bulſi. 16. Talby verſus Cooks. 7 5 
6. In a Prohibition, the Plaintiff declared that the Lands were charged with the 
Payment of Fifteenths and five Shillings yearly to the Poor, and that the Surplus of 
the Profits were for his own Uſe; the Defendant maintained his Libel, and aver'd that 
the Surplus of the Profits were to repair the Church, and the Reſidue to charitable 
Uſes, abſque hoc, that the Surplus, Sc. was for the Uſe of the Plaintiff; and upon 
Demurrer, it was objected that the Traverſe was ill, becauſe that which was traverſed, 
was only an Inducement to the Plea, and Inducements muſt not be traverſed ; but ad- 
judged that the Traverſe was good, becauſe that the Plaintiff had alledged he was to 
have the Surplus of the Profits to his own Uſe, and the Taking the Profits is always 
traverſable, becauſe that makes him Tenant, or not Tenant. 2 B. 20. Auſtin ver- 
ſus Gliſſon. | 


J. In a Hare Impedit, the Plaintiff ſet forth that the Patron was ſeiſed, and pre- Double. 
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12 ſented B. G. and afterwards made a Leaſe of the Manor to the Plaintiff, to which Flea. () 

nd the Advowſon was appendant ; that the Church became void by the Reſignation of B. 9 25 
C. whereupon it belonged to the Plaintiff to preſent: The Defendant confeſſed the 

en. Title of the Patron, and the Leaſe made to the Plaintiff, and pleaded over a ſimonia- 

| cal Contract, upon which B. G. was preſented, which being void by the Statute 3127. 

R. the King preſented the Defendant, who was admitted, inſtituted and inducted thereon, 
abſque hoc, that the Church became void upon the Reſignation of B. G. and upon De- 

Was murrer, it was objected, that the Reſignation ought not to be traverſed, but the Plain- 

| B tif's Title to preſent, that being the principal Thing; but adjudged, that the Reſgua- 
ian was the principal Matter, for the Preſentation was but a Conſequence thereof. Co. 

and Cer. 44. Fenner verſus Pasfield. | Ja 

that WE 8. ire facias out of B. R. upon a Recogniſance for two Thouſan Pounds, reci- 

but ung that upon an Inquiſition taken on an Extent, it was found that the Cogniſor on 

that the trwenty-eighih of Avguſt 1655, (being the Day when the Inqueſt was taken) was 

tor, ed of a Pearl, and other Jewels to the Value of ninety-one Pounds, and that the 

ere WF lime remained in the Hands of R. H. the Defendant, and this was to ſhew Cauſe wh 

aul tne Protector ſhould not have Execution againſt him for that Money: The Debndant 
pleaded, that before the Time of the Inquiſition, viz. oz ſuch a Day N. Carey was 

wal "ſeſſed of the ſaid Goods, and on the ſame Day, &c. granted them to this Defendanr 


and traverſed that the Cogniſor was poſſeſſed, &c. at the Time of the In zueſt taken, 
. s | C. 
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&c. the Attorney General replied, that N. C. was not poſſeſſed of the Goods at har 
Time, upon which they were at Iſſue, and a Verdict for the Protector; it was ob. 
*Scc (D) jected in Arreſt of ſudgment, that this Iſſue was taken upon an “ immaterial Thing, 
pl. 1,4. (piz.) upon Carey's Poſſeſſion on ſich a Day, fo that the Day is made Part of the Iſſue 
which is ill, becauſe 'tis not material, whether Carey was poſſeſſed on ſuch a Day before 
the Inquiſition or not; for *tis ſufficient if he was poſſeſſed at any Time before, &, 
but the Court without regarding the Objection, gave Judgment againſt the Defendant 
Hard. 68. The Protector verſus Holt. | 
9. Treſpaſs and falſe Impriſonment laid 1 Maii, the Defendant juſtified, as Sherif 
of Coveittry, to arreſt for a Breach of the Peace upon him in executing his Office, 6; 
and traverſed all the Time before he was Sheriff and after ; and this Traverſe was held 
good, though it was ſo large. 1 Lev. 216. Low verſus King. | 
10. In Treſpaſs, the Defendant juſtified by Virtue of a Plaint levied in the Hun. 
dred Court, by the Plaintiff againſt T. S. upon which faliter proceſſum fuit, that the 
Plaintiff was Nonſuit, and Coſts taxed and a Precept to levy it; upon which he ty 
the Cattle, and traverſed that he was guilty before the Delivery of the Precept, or after 
; the Return; and upon Demurrer, it was objected that this Traverſe is not good, it 
ſhould have been before the Tefre, or after the Return of the Precept; but adjudged, that 
if the Traverſe is too narrow, *tis to the Prejudice of the Defendant, and not of the 
Plaintiff, and ſo the Objection was not allowed. 2 Lev. 80. Doe verſus Parmiter. 
I. In Treſpaſs for taking two Hats at "En? Grinſtead, Fanuary 10. 35 Car. 2. the 
Defendant juſtified for Hrallage in a Fair by Preſcription at Groombridge in Kent on 
Sept. 14. 35 Car. 2. &c. qua eft eadem tranſgreſſio, &c. and traverſed that he was guilty 
of the Taking any where ont of the Fair; and upon a ſpecial Demurrer, for that the 
Plea did not anſwer the Declaration, it was inſiſted for the Plaintiff, that the Traverſe 
was ill, becauſe the Defendant did not traverſe the Time of the Taking as well as the 
Place; but adjudged, that the Plea concluding quæ eſt eadem trangreſſio, with a Tra. 
verſe of the Place, is good without a Traverſe of the Time. 3 Lev. 22. Bodle verſus 
WWilkins. oy 1 8 | 
12. In Actions of 'Treſpaſs, the Defendant muſt always obſerve in what Place the 
Plaintiff alledgeth the 'Treſpaſs to be done; as for Inſtance, in Treſpaſs for breaking 
and entring his Cloſe called Hurnetts Hill, in the Pariſh of Ramboldſwick, and for 
chaſing, takinz and impouuding his Sheep there; the Defendant, as to all beſides the 
Chaſing, Taking and Impounding, pleads not guilty ; and as to that, he pleads that / 
P. was ſeiſed in Fee of a Cloſe called new Orchard in Rumboldſwick, and ſo juſtified 
the Taking in new Orchard Damage-feaſant, Ec. and traverſed the Chaſing, Oc. at 
Hurnetts Hill ; and upon Demurrer, it was objected that this Plea was ill, becauſe the 
Defendant traverſed the Chaſing, E9c. at Hurnetts Hill, when he was not charged with 
any ſuch Treſpaſs; for the Declaration was for breaking his Cloſe called Hurnetts Hill 
in the Pariſh of Rumboldſwick, and chaſing his Cattle there, which Word muſt relate 
ad proximum antecedens, which was Rumboldſwick, and by Conſequence he is charged 
for chaſing there ; but it was anſwered, that all the 'Treſpaſs was alledged to be done at 
Hurnetts Hill, and that the Addition of the Pariſh of Rumboldſwic, was only to ſhev 
where Hurnetts Hill was: Beſides, the Defendant having juſtified the Taking in ano- 
ther Cloſe, (viz.) in the new Orchard, *tis neceſſary he ſhould traverſe the Taking in 
Hurnetts Hill, otherwiſe he would not have anſwered the Declaration. 2 Latw, 144) 
Nevil verſus Peckham. See Traverſe. (D) pl. 8. iy 
Mod 13. In Covenant for quiet Enjoyment, the Plaintiff affigned a Breach that the Le. 
Cal. 159. for entered upon him, and turned him ont of the Premiſſes ; the Defendant pleads, 
that he entered to diſtrain for Rent in Arrear, and traverſed, that he ouſted him dt 
premiſſis; and upon Demurrer to this Plea, it was objected that it was ill, for the De- 
tendant ſhould have traverſed that he ouſted him of the Premiſſes or of any Part ther. 
of ; for if he ouſted him of any Part, then the Plaintiff had good Cauſe of 
Action; but adjudged, that though where the general Iſſue is pleaded, as il debet to 
an Action of Debt, the Defendant muſt likewiſe plead ec aliquam inde parcellam; ye 
where a ſpecial Iſſue is pleaded, as in this Caſe, he need not; beſides, theſe Words o. 
premiſſis go to every Part of the Premiſſes. 2 Salk. 629. White verſus Boduam. 
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| where a Traverſe in Pleas is not good. 


. IN Covenant the Plaintiff ſer forth, that the Teſtator made a Leaſe for Life ren- 
dring Rent, and deviſed the Rever/ion to his Wife, and died; ſhe married the 

Defendant, and the Husband and Wife ſold the Reverſion to B. G. for Life, and the 
| Rent to the Plaintiff ; and covenanted, that he ſhould quietly enjoy it without any 
| Diſturbance from any Perſon, claiming under the ſaid B. C. who died ſeiſed of the Re- 

verſion, and the ſame deſcended to his Heir ; and the Breach aſſigned was, for that 
the Heir claimed the Rent, * Reaſon of the Grant of the Reverſion to his Ance- 
ſtor; the Defendant pleaded the Grant of the Reverſion to B. G. abſque hoc, that it 
deſcended to his Heir; and upon a general Demurrer this was held an ill Traverſe, be- 
dcauſe he ought to have traverſed that B. G. died ſeiſed, &c. for that is the Subſtance, 

and the Deſcent is only the Conſequence of the other. Dyer 366. 1 Leon. 309. Maid- 
well verſus Andrews. But this was before the Statute 2) Eliz. cap. 5. See 15 24. 

2. In a Quare Impedit the Plaintiff declared, that his Anceſtor was 
Manor, to which the Advowſon was appendant, and preſented, and died ſeiſed, and 
that the Manor deſcended to him, &c. the Defendant pleaded, that his Wife was 
jointly ſeiſed with the Anceſtor, and that ſhe ſurvived, and that the Biſhop collated b 


was ill, becauſe he had confeſſed the Title of the Plaintiff, by ſaying that the Ance- 
| ſtor was ſeiſed, and avoided it by pleading that another was ſeiſed with him, who ſur- 
vived, and in ſuch a Caſe Traverſe is ill. Goldſ. 45. Gerrard's Caſe. 


5 | 3. Aſſumpſit, &c. In Conſideration of Forbearance to ſue till ſuch a Day, the De- 
9 fendant promiſed to pay the Money; the Defendant pleaded, that he was indebted to 
0 | the Plaintiff (prov? in the Declaration) and for ſecuring thereof, he acknowledged a 
i Statute, upon which the Plaintiff took Execution, and levied the Money, ab/que hoc, 
1 that he was indebted to him in any Manner, either before or after the Day of Pay- 
cl nent, Oc. adjudged, this Traverſe of the Debt was ill, becauſe it was the Promiſe, 
a which was the Ground of the Action, and that ought to have been traverſed, and not 
be the Debt. Leon 252. Smith verſus Hitchcocks. 
m WW 4. In Replevin the Defendant avowed, for that B. C. was ſeiſed, and made a Leaſe 
11) WW fir Tears to R. L. who aſſigned the Term to B. M. under whom the Defendant claim- 
ate ed; the Plaintiff confeſſed the Aſſignment to B. M. but ſaid, that ſhe married V. R. 
el who by a former Deed granted the Term to the Plaintiff, ab/que hoc, that R. L. aſ- 
* WW figned the Term to B. M. adjudged, that this Traverſe was ill, for where the Defen- 
cv Gant entitles himſelf under a Leaſe, and the Plaintiff claimeth by Virtue of a prece- 
no- dent Leaſe made to him; there he need not traverſe the laſt Leaſe made to the De- 
n tfendant, becauſe a Leaſe for Years cannot be gained but by ſome lawful Conveyance; 
A WW but he who claims under the laſt Leaſe muſt traverſe the firſt ; but the firſt Feoffee 
muſt traverſe the laſt Feoffment, and the laſt Feoffee ſhall not traverſe the firſt Feoff- 
Lel- WW ment, becauſe a Fee may be gained by Diſſeiſin after the firſt Feoffment, which a 
adi, Wi Leaſe for Years cannot. 6 Rep. 24. Helyar's Caſe. 2 | 
1 5. In a Quare Impedit the Plaintiff declared, that the Defendant being Parſon of 


the Church in Queſtion, was preſented to another Benefice, and inducted 15 April, 


here. by which the firſt became void; the Defendant pleaded, that he was qualified 1 Maj 
4 0 abſque hoc, that he was inducted 15 Aprilis; and upon Demurrer this was adjud 1 
eln ill Traverſe of the Day, for it ought to have beeny abſque hoc, that he was inducted 
, by before the Day on which he had alledged he was qualified, as if one declare in Freſ- 


paſs done 1 Aprilis, and the Defendant pleads a Releaſe 1 Feb. he ought to traverſe 
thus, ab ſque hoc, that the Treſpaſs was done after the Releaſe. 29 Eliz. Godbolt. 

| 6. In Trover and Converſion to his own Uſe, per venditionem quibuſdam hominibus 
2270t1s ; the Defendant pleaded that the Goods were delivered to him to deliver over 
to B. G. to whom he did deliver them accordingly, ab/qxe hoc, that he did convert 
them to his own Uſe per venditionem, &c. adjudged, that the Sale is not traverſable, 
E the Converſion to his own Uſe only. 2 Leon. x3. Gro. Elix. 97. Stranſham's 
Laſe, 5 


Jherr 


7. 'Trover 


eiſed of the 


Lapſe, and traverſed that the Anceſtor died ſole ſeiſed; adjudged, that this 'Traverſe 
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—_ ITraverſe. 


Cattle at Knightsbridge ; and upon a Demurrer to this Plea, it was adjudged ill, becauſe 


Palm. 


397. 
Latch 12. 


Noy 75. 
See (C) 
pl. 8. 

See pl. 24. 


7 Roll. 
Rep. 406, 


* Juſtih- 
cation, 


(D)z. S. P. 


in cur? literas teftamentarias, &c. the Defendant pleaded that the Party died Inteſtate, 


tiff was Executor; adjudged, that the Traverſe was not good; it ſhould have been as 
ſque hoc, that the Party conſtituit (the Plaintiff) executorem. 3 Bulſt. 250. 


i Roll. 
265. S. C. 
Hob. 180. 
S. C. 

2 Cro. 


439. S8. C. 


ſque hoc, that he converted them aliter vel alio modo; adjudged, that this Plea is 


>, 


— ' — e d N | 5 25 6 
y. Trover and Converſion; the Defendant juſtified the Taking Damage-ſeaſan, 4 


good, becauſe he doth not confeſs or deny the Converſion poſitively, and the Py. 


mounts to the general Iſſue of not Guilty. Cro. Elix. 435. Dee verſus Bacon. 5. 1g 


8. Treſpaſs for taking his Cattle at Knightsbridge, and driving them, Ec. the Defy. 
dant pleaded, that the Lord Sands was ſcifed in Fee of twelve Acres of Land in Fn 
and that the Cattle were there Damage-feaſant ; and that he by the Command of the 
Lord Sands drove them to Knightsbridge, and from thence to Kenſington in the ſaid Coun 
where he impounded them, which is the ſame Taking, abſque hoc, that he took the falt 


the Traverſe was a Departure from what he had pleaded, and repugnant to the My. 
ter by which it was induced; for he pleaded, that the Faking of the Cattle at Knights 
bridge by the Command of the Lord Sands, and Impounding them a? Kenſington is the 
ſame Taking, for which the Action was brought; and yet he fays in the Traverse 
that he did not take them at Knightsbriage : Now in this Caſe there ought to be 0 
Traverſe, becauſe the Matter of Juſtification was not Jocal but tranſitory, and there. 
fore it had been ſufficient: to juſtify the Taking in another Place. Paſch. 41 Fliz. Cy 
Eliz. 667. Sands Sir Malter verſus Lawes. jos. S. C. See Traverſe: (C) pl. 12. 

'- 9. In Treſpaſs, c. the Plaintiff declared on a Battery in London; the Defendant 
pleaded, that the Plaintiff affaulted him 4 P. in the County of E. and if any Injur 
was done to him, it was ſon aſſault 'demeſne, abſque hoc, that he was Guilty in Ly. 
don; and upon Demurrer to this Plea, it was adjudged that both the Juſtification and 
Traverſe were not good; for it being a Thing tranſitory, (viz.) a Battery in his ow 
Defence which is not local, he may yuſtiſy in any Place. Trin. 43 Eliz. Cro. Eliz. 842 
Purſell verſus Hutchins, and 860, Fohnſon verſus Burton. S. PP. | 

10. In Treſpaſs, the Plaintiff declared on a Battery at D. in the Cormty of Midaleſe, 
the Defendant pleaded ſor aſſault demeſe at S. in the County of G. abſque hoc, tha 
he was guilty at D. in the County of Middleſex ; and upon Demurrer to this Plea it wa 
held ill, becauſe the County is not traverſable ; tis true, this being a tranſitory Thing, 
rhe Defendant might juſtify in another Place. Paſch. 26 Eliz. 2 Leon. 79. Partrich 
verſus Pool. . ein „ 

LL. In Covenant, the Plaintiff ſet forth, that it was covenanted between him and the 
Defendant, that a Ship ſhould fail with the next fair Wind; and the Defendant core- 
nanted, that the Merchant ſhould pay ſo much for Freight, and alledged that the Shi 
did ſail, &c. but that the Money was not paid; the Defendant pleaded, Ec. and tra 
verſed that the Ship did fail with the next fair Wind ; and upon Demurrer, adjudged 
that the 'Traverſe was ill, for he ſhould have traverſed that the Ship did fail at al, 
and not with the next fair Wind, for the one is material, and the other is but Cir- 
cumſtance. 'Poph. 161. Conſtable verſus Cloberie. Latch. 225. Ballow verſus Briand, 
E = 

12. In Treſpaſs, &c. for a Treſpaſs done 1 Maii, the Defendant pleads a Releaſe 
to him made, Ec. by the Plaintiff 1 Junii, abſque hoc, that he was Guilty at any 
'Fime after the firſt of une; adjudged, that the Day of the Treſpaſs is not material, it 
ſhould have been abſque hoc, that he was Guilty at any Time before or * after the fitl 
of June. 3 Bulſt. 209. Amſon verſus Walcott, and King verſus Hobbs. ibid. F. P. Cn 
Els: 013. &'C.* Te. 253.4 C. 


:13. Debt brought by an Executor, who concluded his Declaration with a profert li 


and that Adminiſtration was granted to him the Defendant, ab/que hoc, that the Plain. 


14. Treſpaſs for aſſaulting and impriſoning the Plaintiff at R. the Defendant plea 
that there was a Court held at W. for the Stannaries, in which Court there was i 
Suit between the now Plaintiff and another; and that there was Judgment again! 
him, and that he was taken in Execution, and ſo juſtifies the Taking and Impriſon- 
ment, ab/que hoc, that he was Guilty at any Place extra Furisdiction' Curie Stannaris; 
and upon Demurrer to this Plea, it was adjudged that the Traverſe was ill, becault 
the Plaintiff having laid the Treſpaſs at R. it Goth not appear by this Traverſe, whe 
ther R. was within or without the Jurisdiction of the Stannaries. 2 Bulſ. 316. Evi 
verſus Slowly. . ö . | 

- 15. In Replevin, &c. the Defendant pleaded that the Property of the Cattle v9 


in himſelf, abſque hoc, that the Property was in the Plaintiff ; upon this they vere ar 
: v4 


i- 


S 


ls — 22 22 LAS | cnn >» ont ts "IF. 344.4'4 2 d 
0 
[| ra \ 7 erſe 
th FIRES - FX 1 T4 


Iſſue, and a Verdict for the Plaintiff; it was moved in Arreſt of Judgment, that the 
Traverſe was ill; and ſo it was adjudged, for two Men may have ſuch a Property in 
one Thing, that each of them may have a Replevin, therefore the Property is not 
to be traverſed. I inch 26. i | 

16. In Treſpaſs the Defendant juſtified under a Cuſtom of a Manor; the Plaintiff 


| replied de injuria ſua propria abſque tali cauſa : Now although he ſhould not have tra- 


yerſed the Cauſe generally, but the Cuſtom ; yet it being only Matter of Form, *tis 


helped by the Statute of Jeofails, for abſque tali cauſa contains the Cuſtom and more. 
Hob. 16. Banks verſus Parker. Jeofails. (A) 3. S. C. 


1). In a ſpecial Action on the Caſe for ſtopping up three antient Lights ; the De- 
fendant.as to two of the Lights, and as to Part of the third Light, juſtifies by Virtue 


of a Cuſtom in London, that any Man may build upon an old Foundation on his own 


Land, which he had done, abſque hoc, that he had ſtopped three Lights; and upon 
Demurrer to this Plea, it was adjudged that the Traverſe was ill, for it went only to 


Part of the Wrong in ſtopping the third Light, and the other Part was not an- 


ſwered. Mich. 10 Fac. 1 Bulſt. 116. Newell verſus Bernard. 


18. In Trover and Converſion of ſo many Hogſheads of Cyder in London; the De- 


fendant pleaded, that they were delivered to him to deliver over to another in the 
. County of Oxford, &c. abſque hoc, that he converted them at London, aut alibi extra Com? 


Oxon; upon Demurrer this was adjudged an ill Plea, becaule it amounted only to the 
general Iſſue; tis true, where the Defendant juſtifies in another County, and ſhews ſome 
ſpecial Cauſe of his Juſtification, as by Virtue of a Warrant of a Juſtice of the 
Peace or the like; there ſuch a Traverſe would be good, but not where the Thing is 
tranſitory and meerly perſonal, as tis in this Caſe. Trin. 14 Fac. 3 Bulſt. 209. Phil- 
lips verſus Hicks, and pl. J. S. P. | 

19. Adjudiged, that ſince the Statute 2) Eiz. cap. 5. that where-ever the Defen- 
dant in his 1?lea confeſſeth and avoideth what the Plaintiff had alledged in his De- 
claration ; th ere if he likewiſe tenders a Traverſe, and the Plaintiff demurs ſpecially, 
and ſhews it f br Cauſe, in ſuch Caſe the Plea is ill by Reaſon of the 'Traverſe. 2 (vo. 
221. | 

20. By the Statute before-mentioned, *tis enacted, 'That after a Demurrer joined, 
the Judges ſhall proceed to give Judgment according to the Right of the Cauſe and 
Matter in Law', without any Regard to the Defects in the Proceedings, except ſuch 
Defects as ſhall be expreſſed in the Demurrer. 2 Elix. cap. 5. 

21, In Trove r the Plaintiff declared of the Converſion of certain Oaks in Eæceſter; 
the Defendant in his Plea conveyed a Property to M. V. before the Converſion ſu p- 
poſed, E9c. and juſtified, that by Virtue of his Command he took them at Kinztaſh in 
Devon, and traverſed, that he converted them at Exceſter; and upon a Demurrer to 
this Plea was adjudged ill, becauſe this * Juſtification is not local, but might have 
been given in Evidence at Excefter ; and when *tis not local, a Traverſe of the Place 
makes it ill; beſides, it amounts to no more than the general Iſſue. 1 RA. Rep. 369. 
Buſh verſus Liſhhorough. | 

22. In Treſpaſs for breaking his Cloſe, &c. the Defendant pleaded in Bar, that TJ. &. 

was ſeiſed of the Place where, in Fee, and made a Feoffment thereof to V. V. to the 
Uſe of G. D. in Tail, under whom he claimed; the Plaintiff replied, that V. I. was 
ſeiſed in Fee, E9c. and made a Feoffment thereof to him, by Virtue whereof he en- 
tered and continued ſeiſed, until the Defendant committed the Treſpaſs, and traverſed 
that . IV. had made a Feoffment to G. D. in Fee; and upon a Demurrer to this 
Replication it was adjudged ill, for where the Parties claim under ſeveral Perſons, the 
Conveyance ought not to be traverſed, but where they claim under one Perſon it may, 
2 Roll. Rep. 362. Barker verſus Blackmore. . 
23. In Treſpaſs, &c. the Defendant juſtified that he had a Way ot only to go and 
ride, but to carry with his Carts; the Plaintiff maintained his Declaration, abſque Hoc, 
that the Defendant had a Way got only to go and ride; and ſo in the very Words of 
the Plea, and thereupon they were at Iſſue, and found for the Plaintiff ; it was ob- 
jected that the Traverſe was ill, and that here was no Iflue, becauſe the Allegation 
that the Defendant had a Way not only to go and ride, was no direct Affirmation, 
but by an Inducement only; but adjudged a good Affirmative. March 55. Hicks ver- 
ſus Webb. See Iſſues joined. (A) 8. S. C. 


24. Debt upon Bond dated 20 November 20 Fac. to perform an Award, fo as it be w. 
made before the rt Day of Fune following; the Defendant by his Plea confeſſed the 66. 


Bond dated 20 Novemb. but ſaid it was primo deliberat” 20 Aprilis 21 Fac. after which 


Day, and before the firſt Day of June following, there was no Award made, ab/que hoc, quod i See (C 


cognovit ſæ teneri F modo & forma, &c. and upon a Demurrer to this Plea, it was ad- * Tr 


* judged 


* Fee 
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3. 8. P. 
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judged that the Traverſe was void and repugnant, for he had confeſſed the Bond, by, 


denied it by the Traverſe. Paſch. 1 Car. Biſhop of Norwich and Cornwallis. Report 
annexed to Bendlo s 146. Godb. 66. Latch 55. 


25. Audita querela to avoid the Execution of a Recogniſance, wherein the Plaintg 


ſet forth that it was defeaſanced upon Payment of Money on ſuch a Day, and that h 
was at the Place, and on the Day appointed, and tendered the Money, and that 1 
Defendant was not there to receive it, Ec. The Defendant pleaded Proteſtando, tha 
the Plaintiff was not there to pay it, and that he was ready to receive it, abſque jy, 
that the Plaintiff was ready to pay it; and upon a ſpecial Demurrer to this Plea a 
was held ill, for there being a plain Affirmative and Negative, there ought to be 0 
Traverſe. Cro. Car. 155. Harris verſus Phillips. Tel. 78. S. C. See (G) pl. 1. 

26. Indictment for the uſing the Trade of a Woollen Draper at Framlingbam in M 
folk, not having ſerved an Apprenticeſhip to that Trade, c. the Defendant pleadeq 
a Grant from H. 3. to the Mayor and Commonalty of London, that they might buy 
and ſell their Goods any where; and that he being a Citizen and Freeman of London 
did reſide at Framlingham, to buy and fell Goods prout ei bene licuit, which is the 
ſame Uſing the Trade of a Woollen-Draper, as in the Indictment, and traverſed that 
he uſed it aliter vel alio modo; and upon Demurrer it was held that this Traverſe made 
the Plea ill, becauſe the Defendant had confeſſed the Uſing the Trade, Ec. but had 
avoided it as an Offence by Virtue of the King's Grant, and therefore it was abſury 
to traverſe that he uſed it aliter vel alio modo. 1 Sand. 312. 

25. Debt on a Judgment obtained 1 May, &c. before the Mayor and Bailiffs of Ny. 
wich, at a Court then held according to the Cuſtom of that City ; the Defendant 
pleaded, that the Court there held according to the Cuſtom, Oc. is held before the 
Mayor; and traverſed, that the Plaintiff obtained a Judgment at the Court held r May, 
before the Mayor and Baitiffs, and upon a Demurrer it was objected that the Plea wy 


ill, becauſe the Defendant had traverſed Matter of Record, which is ncit to be try 


by a Jury ; and this was adjudged ill upon a Demurrer, but it had been. otherwiſe af. 
ter a Verdict; beſides, this Traverſe is ill, becauſe it made the Day Parcel of the If. 
ſue. 1 Lev. 193. Dring verſus Reſpaſſe. 2g | 

28. Quantum meruit by a Surgeon for curing a Wound; the Defendant pleaded x 
Tender of two Guineas, Value 45 s. which was ſufficient, abſque hoc, tlaat he deſerved 
more ; and upon a Demurrer to this Plea it was adjudged ill, becauſe the Traverſe 
was impertinent, and made the Plea double. 3 Lev. 440. Sepheris verſus Chan- 
bers. 
29. So where in "Treſpaſs for taking his Cattle at Stockbridge, the Defendant juſti- 
fied the Taking Damage-feaſant at Morford, and driving them to Stockbridge, and from 
thence to Feverſham, que eſt eadem captio; here that Averment, that tis eadem captio 
makes the Plea. good without a Traverſe, becauſe this Juſtification is tranſitory, and 
may be alledged in any Place ; but a Traverſe that he took the Cattle at Stockbridge 


had been naught, becauſe it had been a Departure from what he had before ſet forth 
in his Plea, (v7z.) that he drove the Cattle to Stockbridge ; "tis otherwiſe where the Plea 
and Juſtification differ in Point of Time from that laid in the Declaration. 2 Latu. 


940. Baldwyn verſus Hayley. See Traverſe. (A) pl. 6. 

30. In Treſpaſs for breaking and entring his Houſe at Norwich, on the 1oth Day if 
November, &c. the Defendant juſtified by a Proceſs out of an inferior Court, by Vir- 
tue whereof he entered the Houſe on the 117 Day of November, &c. que eft eaden 
fractio & intruſio, and then traverſed that he was Guilty aliter vel alio modo; and upon 
a ſpecial Demurrer, and ſhewing this for Cauſe, the Plea was adjudged ill ; for having 
averred that it was eadem fractio, the Plea had been good without the Traverſe. 2 Lt. 
1452. Hargrave verſus Ward. See Traverſe. (A) 12. S. C. EZ 

31. In Waſte, Ec. the Plaintiff declared that William White was ſeiſed in Fee, and 
deviſed the Lands to Sir Edward Barkham for ninety-nine Years, if he ſhould fo long 
live, E9c. Remainder to the Heirs Males of the Body of the ſaid William White, Re- 
mainder over: That HWiliam White died without Iflue, that the Reverſion deſcended 
to the Plaintiff as Couſin and Heir Male, (viz.) his Siſter's Son, and that the Defendant 
had committed Waſte ; the Defendant pleaded in Abatement, and confeſſed the Death 
of William White without Iſſue; but farther ſaid, that he deviſed the ſaid Lands to 
the Plaintiff, and the Heirs of his Body, Remainder over, by Virtue whereof he was 
ſeiſed of the Reverſion in Tail; and traverſed, that the Lands deſcended to the 
Plaintiff as Couſin and Heir; and upon Demurrer it was objected that this Traverſe 
made the Plea ill, becauſe it had been good without it, for the Deſcent to the Plaintiff 
was ſufficiently avoided by the Deviſe ; it was held, that this Exception had been good 
upon a ſpecial Demurrer. 2 Latw. 1551. Ferrers verſus Iilliams. 
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1. TIN Treſpaſs, &c. the Defendant pleaded, that King James was ſeiſed of the Ma- 2 Cro. 
nor of R. in jure Corona, within which Manor there were ſeveral Copyhold Lands 999. 8. C: 


gemiſable in Fee, in Tail, ror Life, or Years, and ſo derived a Title to himſelf un- 
der a Grant from the King ; the Plaintiff replied, that long before King Fames had 
any Thing in the Manor, Queen Elizabeth was ſeiſed thereof in Fee, whereof the 
Land in Queſtion was Parcel, and that ſhe granted it in Fee to B. G. who was ad- 
mitted, and died ſeiſed; and that his Son and Heir was admitted, and made a Leaſe 
to him the ſaid Plaintiff; and that by the Death of the Queen, the Manor deſcended 
to King James, who made the ſubſequent Grant to the Defendant; upon Demurrer to 
the Replication, it was objected, that the Plaintiff ought to have traverſed the Grant 
made by King Fames; but adjudged, that ſuch a Traverſe had made the Replication 
ill, becauſe he had confeſſed and avoided the Title made by the Defendant, and in 
ſuch Caſe, the Replication is good without a Traverſe. 2 Bult. 1, 2. Rice verſus 
arris. 

* In Dower againſt an Infant, he appeared by his Guardian, and pleaded that his 
Father, who was Husband to the Demandant, was ſeiſed of a Meſſuage and certain 
Lands in Soccage, and deviſed them to the Widow for her Jointure; and that after 
the Death of his Father, ſhe entered into the ſaid Meſſuage and Lands, and was ſeiſed 
by Virtue of the Deviſe, Oc. The Widow replied, and confeſſed the Seiſin of the 
Husband and her Entry ; but farther pleaded, that ſhe entered as Guardian in Soccage 
to the Infant, and that ſhe diſagreed to accept the Land by the Deviſe, and traverſed 
the Agreement ; adjudged, that this Replication was good without that Traverſe. 
inch. 100. Baker verſus Baker. 


z. Debt upon Bond, conditioned to perform an Award; the Defendant pleaded no 


Award made; the Plaintiff replied, and ſhewed an Award, Sc. The Defendant re- 
joined, and ſet forth ſeveral Matters between them, of which the Arbitrators had 
Notice, and of which they made no Award, Ec. and upon a Demurrer, it was ob- 


| jected that this Rejoinder was ill, becauſe the Defendant did not traverſe the Award 


ſet ſorth in the Replication ; but adjudged, rhat the Plaintiff ought to have traverſed 
the Plea in Bar, becauſe the Defendant had pleaded a Negative, (viz.) nullum arbi- 
trium; and he who pleads a Negative, muſt never traverſe, for he muſt maintain his 
Bar; therefore in this Caſe it was not ſufficient for the Plaintiff to reply and ſhew an 
Award, but he ſhould have ſer it forth in particular, and aſſign a Breach, and then the 
Defendant ſhould have rejoined ullum tale arbitrium, &c. Palm. 511. Farrer verſus 
Cate. | 

4. In Replevin the Defendant made Conuſance as Bailiff to J. S. Lord of the Manor 
F H. and pleads a Cuſtom to make By-latus, and fo brings his Caſe within the Cuſtom, 
and juſtifies the Taking, Sc. The Plaintiff replied, * de injuria ſua propria abſqne tali 
cauſa; and upon a Demurrer to the Replication, it was adjudged by three Judges to 
be good, without any particular Traverſe ; but Levinz held it ill and multifarious, be- 
cauſe the Conuſance contained the Title to the Manor, the Cuſtom, the By-law, Sc. 
3 Lev. 48. In Wells and Citterel's Caſe. | 
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_ there Replicationz are not good without a Traverſe, 


LO „ 


1. judged, that where the Defendant pleads an Award made of tree Thing, 

A the Plaintiff cannot reply that it was made of thoſe three Things, and of gu. 
ther Thing, for if he doth tis ill; but he ought to reply, that the Award was made of 
four Things, and traverſe that it was made of three Things fentum. Plow. Com. gg 
Woodland verſus Mantell. See Kimpton verſus Bellamy. S. P. and Newman verſus My 
S. P. . | 1 

2. In Replevin, the Defendant made Conuſance as Bailiff to Sir Anthony Cook, for 
Damage-feaſant on his Freehold ; the Plaintiff replied, that he held the Lands in Co. 
parcenery with the aforeſaid Sir Anthony, as Coheirs to Sir Ed. Belknapp; and this Re. 
plication was held good without a "Traverſe that it was the ſole Freehold of Sir 4. 
thony; for if there had been ſuch a Traverſe, (viz.) abſque hoc, that Sir Anthony Cj 
was ſeiſed of the Lands 7antim, and Iflue ſhould be taken upon that Traverſe, it might 
happen as in the Caſe in Dyer 32. b. where in Debt, Ec. the Plaintiff declared upon 
a Leaſe made to him by the Defendant of twenty-ſix Acres, rendring Rent; the De. 


fendant pleaded, that the Plaintiff demiſed to him twenty-ſix Acres, and four Acres 


more, and traverſed the Leaſe of twenty-ſix Acres 7antum, and the Jury found that 
the Leaſe was of twenty-one Acres only; now here the Court was in Doubt what Jude. 
ment to give, they all agreed that the Traverſe ſhould have been made in the Replication, 
and not in the Plea, (viz.) abſquè hoc, that the Plaintiff demiſed the four Acres, and ſo 
if Iſſue had been taken on that Traverſe, the Jury would only have been charged 
whether the four Acres were demiſed or not. Dyer 280. b. Sir Anthony Cooks 
Caſe. | | 

3. In Replevin, the Defendants made Conuſance as Bailiffs to B. C. Damage-fea- 
ſant, the Plaintiff replied, and laid a Preſcrption to have Common in 140 Acres, of 
which fix Acres being the Place where, c. was Parcel; the Defendant rejoined, and 


ſaid that the Plaintiff had Common in forty Acres, whereof the ſix Acres are Parcel 


and that before the Taking, Sc. he had purchaſed two Acres, Parcel of the forty 
Acres, by which the Common was extinct; and upon Demurrer, it was held, that the 
Common for the ſix Acres, Parcel of the 140 Acres mentioned in the Bar, could 
never be the Common for fix Acres, Parcel of the forty Acres mentioned in the Re. 
joinder; and therefore this Rejoinder was not good without a Traverſe, (viz.) abſque 
hoc, that he had Common in 140 Acres, of which the fix Acres are Parcel. 1 Leon. 
43. Kimpton verſus Bellamie. 

4. In Replevin, c. the Defendant avowed for Damage-feaſant, and ſet forth that 
the Lady I. was ſeiſed of ſuch a Manor, whereof the Place where, Ec. was Parcel 
and being ſo ſeiſed, ſhe /ea/ed the ſame to the Defendant for Years ; the Plaintiff re- 


- plied, that long before the Lady had any Thing in the Manor, King H. 8. was ſeiſed 


thereof, and that the Place where, Cc. is Parcel thereof, and demiſable by Copy of 
Court-Roll, E9c. and that the ſaid King, by B. G. his Steward, demiſed the ſame to thi 
Anceſtor of the now Plaintiff, whoſe Heir he is by Copy, Ec. in Fee; and upon De- 
murrer to this Replication, it was held ill; becauſe no Anſwer was made to the Lea 
which the Defendant had ſet forth in his Avowry ; for the Plaintiff ought to have 
concluded his Replication thus, (v.) and ſo he was ſeiſed by the Cuſtom, until the 
Avowant, pretextu of the ſaid Leaſe for Tears, entered. 2 Leon. 81. Herring verſus 
Badcocł. N | 

5. In Replevin, &c. the Defendant juſtified the Taking, Ec. for that the Jocus ii 
quo, &c. was the Freehold of B. G. and that he as Servant to the ſaid B. G. took the 
Cattle there Damage- feaſant; the Plaintiff replied, that long before B. G. had any 
Thing in the Place where, Sc. one R. L. was ſeiſed, and ſo conveyed a Title to him- 
ſelf, but did not traverſe the Freehold of B. G. for which Reaſon the Replication was 
held ill; he ought to have concluded with this Traverſe, (v7z.) abſque hoc, that the 
Place where, Ec. was the Freehold of B. G. fempore captionis, &c. 1 Bulſt. 48. Pope) 
verſus CHamberlaiue. 5 
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> Formedon in Diſcender againſt R. Bampfieid, for a Moiety of the Manor of Molton ; 
the Defendant pleaded, that John the Grandfather of the Demandant was /ei/ed in 


whoſe Eſtate the Defendant now had, and ſo petit judicium, if the Demandant ſhould 
be admitted to claim in Tail after the Fine of his Anceſtor ; the Demandant replied, 
that at the Time of the Fine levied, his Grandfather was ſeiſed in Fee of a Moict 


ſciled in Fee of the other Moiety, and ſhewed how, but did not traverſe the Sein in 
Tre of the Grandfather, as alledged in the Plea in Bar; for which Reaſon, upon a De- 


direct Anſwer to the Seifin in Fee alledged in Bar, *tis only argumentative, (viz.) 
that Bampfield was ſeiſed in Fee of a Moiety, ergo the Grandfather of the Demandant 
was not ſeiſed in Fee of the Whole : Serjeant Moor who reports this Caſe, and likewiſe 
the Lord Anderſon, who was then Chief Juſtice of the Court, took no Notice of this 
Objection, but only that the Replication was ill, becauſe it was not a full Anſwer to 
the Bar; for it was no more than that Bampfield at the Time of the Fine levied, was 
ſeiſed in Fee of a Moiety ; and the Chief Juſtice laid it down for a Rule, that every 
Bar ought to be anſwered, either by a confeſſing and avoiding, or by a Traverſe. Mc; 
251. Zouch verſus Bampfield. 1 And. 165. S. C. | 

J. In Treſpaſs, Aſſault and Battery, the Defendant as to the Force pleads not 
Guilty, and as to the Reſidue, he pleads that he was Churchwarden of the Pariſh 
Church of 777. and that the Plaintiff being an Inhabitant there on the 7wwenty-/irf Day 
of Argift, &c. being Sunday, he was at Church in Time of divine Service with his 


tio, &c. and traverſed that he was guilty at any other Time than the twenty-firſt of Au- 
gut; and upon Demurrer, it was objected that the Plea was ill, for the Pefendant 
had traverſed the Day, &c. which was not material, for he might have juſtized on the 
{ame Day on which the Flaintiff had alledged the Fact to be done, without any Tra- 
verſe at all, beſides he ſaid nothing to the Battery; but adjudged that the Juſtification 
was good, that it was a great Miſdemeanor in the Plaintiff, and therefore gave Judg- 
ment againſt him, without any Manner of Regard to his Exceptions againſt the Defen- 
dant's Plea. 1 Sand. 13. Hare verſus Planer. 

8. Debt upon Bond, conditioned that one Ringwell ſhould appear die Sabbati prox” 
poſt off al” pur, &c. the Defendant pleads the Statute 23 H. 6. cap. 10. and that the 
Plaintiff being Bailiff of the Liberty of I tminſter, one Bolton brought a Bill of A- 
dleſex againſt Kingwell, returnable die Veneris prox” poſt oftab* pur, &c. by Virtue 
whereof he was arreſted, and entered into the {aid Bond with Condition as aforeſaid 
pro eaſiamento & favore : The Plaintiff replied, that Bolton proſecuted a Bill of Mddle- 
ſex againſt Kinguell, returnable die Salbati, &c. as in the Condition of the Bond, by 
Virtue whereof Kingwell was in Cuſtody, & non virinte Narranuti, which the Defendant 
had ſet forth in his Plea ; the Defendant rejoined as he had pleaded, and farther ſaid, 
that Kingwell was in Cuſtody of the Plaintiff virtnie Warranti predic in placito ſpeci- 
feat”, and traverſed that he was in Cuſtody of the Plaintiff, by Virtue of the War- 
rant ſet forth in the Replication; and upon a ſpecial Demurrer to this Rejoinder, it 
was objected that it was ill, becauſe & non virtute Warranti is a Traverſc, and a Traverſe 


pon a Traverſe is ill, which is very true, and that *tis ill, where the firſt Traverſe was 


taken to a material Point, but not where *tis taken to an idle and impertinent Matter, 
as where the Thing is confeſſed and ſufficiently avoided before; therefore in the prin- 


cipal Cafe, the Defendant having pleaded that K7ygwell was in Priſon by Virtue of the 
Warrant returnable die Veneris, &c. and which if true, then the Condition of the Bond is 
void, becauſe 'tis not purſuant to the Return of that Warrant; and the Plaintiff ha- 
| Ving replied, that he was in Cuſtody by Virtue of the Warrant returnable die Sabbatr, 
| Which was according to the Condition it ſelf, he had plainly confeſſed and avoided the 
| Defendant's Plea; for though he might be in Cuſtody by Virtue of the one Warrant, 
yet he might likewiſe be in Cuſtody by Virtue of the other; and if fo, then the Bond 
good, and not void; and therefore *tis not material for the Plaintiff to traverſe the 
Warrant alledged by the Defendant, which he (the Plaintiff) had ſufficiently cf 
ud avoided before; and then the Traverſe in the Rejoinder is good, and ſo it was ad- 
| Judged. 1 Sand. 20. Rennets verſus Filkins. See Dighy verſus Fitzherbert, S. P. Dyer 


171. Cro. Car. 384. 6 Rep. 24. Helliar's Cale. See Foſter verſus Fach ſom. 
9. In Replevin, &c. the Defendant juſtified for that Eliz. Mann was feifed in Fee 


| Of the Place where, &9c. and on the twentieth of September Anno 1 Mill. demiſed the 


Fremiſſes to him, Oc. for a Year, by Virtue whereof he entered, and ſo avowed the 
king, Sc. Damage-feaſant: The Plaintiff replicd, and confeſſed the Seiſin of Flix. 


Main, 


Fee of the ſaid Manor, and levied a Fine thereof, with a Render to himſelf in Fee, 8 


murrer it was held ill; for the Averring that Bampfield was ſeiſed of a Moiety, is not a 


I Leon. 


only of the ſaid Manor; and that one Bampficld (whoſe Heir the Defendant is) was 


LEY, 
196. 
Sid. 301. 


Hat on b's Head, and being deſired to be uncovered, he refuſed; whereupon the De- 
fendant took his Hat off and gave it to him, u guidem caplio eſc eadem inſult, verbera- 


1 Ley, 
192. 
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Mann, but ſaid, that before the Leaſe was made to the Defendant, (vis.) 5 June 1 Vill. 
ſhe demiſed the Premiſſes to the Plaintiff for ſix Vears, c. and traverſed the Leaſe 
made to the Avowant; and upon Demurrer to this Replication, it was inſiſted for the 
Defendant that it was ill, becauſe the Plaintiff had confeſſed and avoided the Defen- 
dant's Title, and for that Reaſon he ought not to traverſe it; and fo is Heylar's Caſe, 
6 Rep. and Moor 551. Cro. Eliz. 658. S. C. and Cro. Elix. 754. Covert's Caſe; and of 
this Opinion were three Judges; but Chief Juſtice Po//cxfer: held, that the Traverſe 
did not make the Replication vitious, and that ſome of the. Caſes before cited were 
againſt Heylar's Caſe, tor they tell us only, that there needs no Traverſe in ſuch Caſe; 
and ſo is Cro. Car. 581. Biſhop of Salisbury verſus nt, and 494. Kellend verſus White. 
but they all agreed, the Demarrer being general, *tis but Matter of Form; and indeed 
by the Statute 27 £1iz. where, if one confeſs and avoid, and traverſe, tis in Nature of 
a double Plea, and good upon a general Demurrer. 2 Vert. 212. Denny verſus Mazie, 
Oro. Car. 323. Edwards verſus Motten. S. P. 3 Mod. 318. S. P. Bradborn verſus Kenne. 
dale. 1 
> Lev. 88. 10. In Replevin, Sc. the Defendant avowed for Rent upon a Leaſe at Will; the 
5. C. Plaintiff replied, that the Defendant before the Diſtreſs taken by him, made a Leaſe 
'c for Years to him, by Virtue whereof he entered, Ec. the Defendant in his Rejoinder 
"confeſſed the Leaſe, but ſets forth a ſpecial Agreement, that the Plaintiff (the Leſſee) 
ſhould not enter till a Time after, and zraverſed the Entry by Virtue of the Leaſe; the 
Plaintiff ſur-rejoined and 7raver/ed the Agreement ; and upon a ſpecial Demurrer, it was 
adjudged, that if the Leſſor doth any Act inconſiſtent with the Continvance of the 
Fftate at Mill, tis a Determination of that Eſtate from ſuch Time as the Tenart at 
Hill takes Notice of it, and before the Entry of the Leſſor; then it was objected, 
that a Traverſe upon a "Traverſe was not good; but adjudged, that where a Traverſe 
is not good without a ſpecial Inducement, as in this Caſe it was induced by the Defen- 
dant in ſetting forth a ſpecial Agreement, that the Plaintiff ſhould not enter till ſuch 
a Time, there a Traverſe may be made to that Inducement, and which was done in 
this Caſe. 1 Vent. 247. Hinchman verſus Jes. See Digby verſus Fitzherbert. S. P. 
Sid. 405. 11. In Debt for Rent, the Plaintiff declared upon a Leaſe made to the Defendant 
Lev. 263. of three Chambers and one Cellar, rendring Rent, Ec. and for that the Rent was in Ar- 
rear he brought this Action; the Defendant pleaded in Bar, that the Plaintiff made a 
Leaſe to him (the Defendant) not only of thoſe three Chambers and one Cellar, but 
alſo of one other Room called the Dining Room, by Virtue whereof he entered, and was 
poſſeſſed, Ec. and that the Plaintiff entered upon the Dining Room and expelled the 
Defendant, and kept the Poſſeſſion thereof, Ec. and upon Demurrer to this Plea, it 
vas objected that it was ill, becauſe the Defendant had varied from the Leaſe on which 
the Plaintiff had declared, for that was of three Chambers and one Cellar, and the 
Plea was of a Leaſe of three Chambers, one Cellar and a Dining Room; therefore the De- 
fendant ought to have traverſed that the Plaintiff made a Leaſe to him of three Rooms, 
and one Cellar tautum, and ſo it was adjudged ; though Sanders tells us, that it had 
been better Pleading for the Traverſe to come in the Replication on the Plaintiff's Fart 
thus, (vz.) that the Plaintiff demiſed the three Chambers, and one Cellar tantum, as 
he had before alledged in his Declaration, ab/que hoc, that he demiſed the Chamber 
called the Dining Room modo & forma, as the Defendant had alledged. 1 Sand. 207, 
Salmon verſus Smith. Raym. 175. S. C. See 1 Leon. 43. Kempton verſus Bellamy. S. P. 
See Deer 32. 7. ! 3. oe . N 
Sid. 436. 12: Hire facias out of the Petty-bag, Ec. againſt the Tertenants of Tarway, to ſhew 
1 Mod. Cauſe why the Plaintiff ſhould not have Execution of a Recogniſance for 4000 J. ac- 
29. 8. C. knowledged by the ſaid Tarway to the Plaintiff Fefferſon ; the Sheriff returned Sin 
feci againſt one Orpwood, who came in and pleaded in Bar, that 2arway was Fointenait 
of the Lands with another, and traverſed that he was ſole ſeiſed: The Plaintiff in his 
Replication confeſſed thar Tarway was Fointenant with T. J. but that they being ſo 
ſeiſed, did by Bargain and Sale enrolled, Ec. convey a Moiety of the Lands to him; 
and traverſed that Tarway died ſeiſed modo & forma; and upon Demurrer to this Re- 
plication, it was adjudged that the Traverſe was ill, becauſe when the Plaintiff had 
confeſſed the Jointenancy, and that both the Jointenants had joined in a Bargain and 
Sale to him (the Plaintiff) in Fee, he had ſufficiently confeſſed and avoided the Dying 
ſeiſed of Jarway, as the Defendant had pleaded ; and therefore he ought not to have 
traverſed the Dying ſeiſed at all. 2 Sand. 28. In Fefferſor and Moreton's Caſe. 
Mod, 13. Aſſumpfit for ſelling Corn to the Plaintiff, affirming it to be his own, Ec. The 
52. S. C. Defendant pleaded in Abatement a former Action now depending for the ſame Thing; 
the Plaintiff replied that the Contracts are ſeveral, and that the Cauſe in the former 
Action and in this Action are ſeveral, Sc. and traverſed that they are for the ſame Matter; 
and upon a ſpecial Demurrer, it was objected that this Replication was ill, becauſe the 
I Plaint! 
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Traverſe. 1 


„ ; 


Plaintiff did not conclude to the Country ; but adjudged that the Replication was good. 
Raym. 199. Hayman verſus Tenant. See Telv. 38. Huiſh verſus Phillips. Cro. Eliz. 755. 
SC. and Cro. Elix. 13. : | | 

14. In Replevin for taking his Cattle, the Defendant made Conuſance that T. P. 
his Maſter was ſeiſed of the Place where, &c. in Fee, and that by his Command he 
took the Cattle Damage-feaſant; the Plaintiff replied, that he was feiſed of one third 
part, and put in his Cattle, Sc. and traverſed that T. P. was ſole ſeiſed; and upon 
Demurrer to this Replication, the Plaintiff had Judgment, his Replication being 
good; for when the Defendant had made Conuſance that his Maſter was ſeiſed in Fee, 
&c, that muſt be intended ſole ſei ſed, and whatever may be neceſſarily intended, or 
implied is traverſable, as well as where tis expreſſed; therefore though the Defendant 
alledged a Seiſin in Fee generally, and ſince that may be intended a ſole Seiſin, the 
plaintiff may traverſe the ſole Seiſin; and it had not been enough for him to make 
himſelf Tenant in Common with the Defendant, without traverſing his ſole Seiſin, or 
that he was ſeiſed modo & forma, &c. 2 Salk. 629. Gilbert verſus Parker. See Hob. 
119. «4: e "95. Winch J. 2 Mod. 6. Dyer 280. 2 Vent. 228. Hutt 120. Moor 863. 

Leon. 78. | 
; 15. In Treſpaſs for taking his Horſe, the Defendant juſtified that he was ſeiſed of 
ſuch Lands, and entitles himſelf to an Heriot, and that he took the Horſe for an He- 
riot; the Plaintiff replies, that another Perſon was jointly ſeiſed with the Defendant, 
& hoc paratus eft verificare ; and upon a Demurrer to this Replication it was adjudged 
ill, becauſe the Plaintiff ought to have traverſed the ſole Seiſin; & per Curiam, the 
Omitting a Traverſe where tis neceſſary is Matter of Subſtance, and in this Caſe the 


| Traverſe of the ſole Seiſin is neceſſary, becauſe tis iſſuable. 2 Mod. 60. Srow verſus 
| Wiſeman. | 


"IM 
Where a Traverſe in the Replication is good. 


| 1. IN Replevin the Defendants made Conuſance as Bailiffs to Sir Francis Leek, for 


the taking the Cattle in White Cloſe, Damage-feaſant in the Freehold of Sir 
Francis; the Plaintiff replied, that before that Time, Oc. he was ſeiſed in Fee of 


Black Cloſe, adjoining to the ſaid J/hite Cloſe, and ſo preſcribed to have that Cloſe al- 


W ways encloſed againſt Black Cloſe, and that for Want of ſuch Encloſure his Cattle 


eſcaped into Y/hite Cloſe ; the Defendants denied the Preſcription by Proteſtation, and 
pleaded that Black Cloſe was the Freehold of B. G. abſque hoc, that the Plaintiff was 
ſeiſed thereof in Fee; adjudged, if the Plaintiff had alledged that he was ſeiſed of 


Black Cloſe generally, without ſhewing of what Eſtate ; then the Traverſe of the Eftate 
| had been ill, for the beſt Anſwer in ſuch Caſe had been in the Negative, (viz.) il 
| babuit in præd clauſo, &c. but he having ſet forth that he was ſeiſed thereof in Fee, 


f 
and ſo alledged a particular Eſtate to himſelf, the Traverſe of ſuch Eſtate is good. 


Dyer 365. Sir Francis Leek's Caſe. 


2. In Replevin the Defendant avowed for Damage-feafant in his Freehold ; the 


| Plaintiff replied, that long before the Defendant had any Thing therein, he himſelf 


was ſeiſed of the Place where, c. until he was diſſeiſed by R. G. and R. L. againſt 
whom he brought an Affiſe and recovered ; and if the Defendant had any Eſtate 


| therein, it was intermediate between the Aſſiſe brought and the Recovery therein; 


the Defendant rejoined, that before the Plaintiff had any Thing therein, one V. R. 


| Vas ſeiſed of the Place where, Ec. and made a Feoffment thereof to him, ab/que hoc, 


that B. C. and R. L. or either of them had any Thing therein at the Time of the 
Recovery, and doth not ſay that they were Tenants at that Time; but it was adjudg- 
ed, that the Traverſe was good without alledging they were Tertenants, Ec. becauſe 
an Aſſiſe may be brought againſt Diſſeiſors. 1 Leon. 193. Rigden verſus Palmer. 

3. In Replevin the Defendant avowed, for that the Plaintiff held of him one Acre 


the Plaintiff replied, that he held of the Avowant the ſame Acre, and two more by 


cre by Fealty, and 16 5. Rent payable at ta Days; it was objected, that the Plain- 
un ought nor to traverſe the Tenure but the Seiſin; but adjudged, if he ſhould tra- 
verſe the Seifin, that would be a Confuſion of the Tenure, and that the Seiſin ought 
not to be traverſed but where the Parties agree in the Tenure; which they did not 


In 


See 2 Cro. 
221. 
Bedell 
verſ. Lull. 


| Of Land, being the Place where, &c. by Fealty, and 16 s. Rent payable at two Feaſis; 


Sy, and 16 5. Rent payable at one Day certain, abſque hoc, that he held the ſaid 
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Defendant was ſole ſeiſed at the Time of the Taking; and upon Demurrer to this Re. 


ties make their Title from one and the ſame Perſon, there the mean Conveyance is dl 


W. Jones 
11. 


Leaſe to the Defendant ; upon a Demurrer to this Replication, it was objected tha 


Uſurpation; and that Queen Elizabeth died ſeiſed, and it deſcended to King Ja 


confeſſed the Seifin of H. 8. and Ed. 6. but derived a Title to himſelf, under a Grail 


in this Caſe, becauſe the Payment at two Days, when it ought to be but on one Day 
alters the Tenure. Goldbolt 24. Throgmorton verſus Terring ham. 

4. In Replevin the Defendant made Conuſance as Bailiff to B. G. for Damage. fe. 
ſant ; the Plaintiff replied, that E. B. did pretend a Title to the Land where the Ca. 
tle were taken, and that the Defendant took them in his Right, abſque hoc, that he 
took them as Bailiff to B. G. and upon Demurrer it was objected that this Traverſe 
was not good, becauſe if it ſhould, the Meaning and Intention of the Defendan 
would be put in Iſſue; but adjudged, that the Traverſe was good; and ſo it had been 
adjudged in the Earl of Suffolk Caſe, 13 H. J. 13. (viz.) In Treſpaſs the Defendant 
pleaded, that before the Treſpaſs, Ec. the Plaintiff was ſeiſed, and made a Feoffmer; 
to B. G. by whoſe Command the Defendant entered; the Plaintiff replied, that aficy 
the Feoffment and before the Treſpaſs, the Feoffee made a Leaſe to him at Will, 4) 
ſque hoc, that the Feoffee did command the Defendant to enter; and this was held 3 
good 'Traverſe, becauſe if he had commanded him to enter, it had determined the 
Leaſe at Will. 2 Leon. 215. Faller verſus Trimwell. EE 

5. In Treſpaſs, Oc. the Defendant pleaded in Bar, that one B. was ſeiſed in Fee 
and demiſed to the Defendant, c. who entered and was poſſeſſed, until the Plaintif 
claiming by Colour of another Deed, made by the ſaid B. by which nothing Paſſed, 
entered on him, whereupon he re-entered ; the Plaintiff replied by Proteſtation, that 
B. was not ſeiſed in Fee, c. and traverſed, that he demiſed the Houſe to the De. 
fendant ; they were at Iſſue upon this Traverſe, and it was found for the Plaintiff, and 
afterwards moved in Arreſt of Judgment, becauſe he had not ſet forth any Title in 
his Replication ; but adjudged, that it was ſufficient to traverſe the Plea in Bar, with. 
out making any Title in his Replication; becauſe the Defendant in his Plea did ac. 
knowledge that B. had made a Leaſe at Will to the Plaintiff, though he alledged tha 
nothing paſſed by it, which Leaſe he would have avoided by ſhewing that B. made 
another Leaſe to him; and that Leaſe being traverſed by the Plaintiff, and found 3. 
gainſt the Defendant, then even by the Defendant's own Confeſſion that B. made a 
Leaſe at Will to the Plaintiff, he hath a good Title to enter, and by Conſequence the 
Defendant muſt be a Treſpaſſer by his Re-entry. Popham 1, 2. Fenner verſus File, 
Paſch. 41 Eliz. Cro. Eliz. 611. Knight verſus Lodge. 5. P. 

6. In Replevin the Defendant avowed, for that a Copyhold was granted to . R. 
and to R. R. and to the Defendant ; that V. R. was dead, and likewiſe that R. R. 
was dead, and that the Defendant was in by Survivorſhip, and ſo is ſole ſei ſed, and 
that he took the Cattle Damage-feaſant ; the Plaintiff replied and confeſſed the Gram 
of the Copyhold, as the Defendant had ſet forth in his Plea, and that J. R. died, 
and that R. R. and the Defendant ſurvived ; but that the ſaid R. R. ſurrendered his 
Part to a Stranger, who ſurrendered again to the Plaintiff, and traverſed, that the 
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plication, it was objected that the ſole Seiſiu was not traverſable, but the Survivorſhip; 
adjudged, that the "Traverſe was good, for the ſole Seiſin being alledged by the Defer- 
dant preciſely and materially, by way of Bar to the Action of the Plaintiff, it ought 
to be traverſed. Mich. 42 Eliz. Cro. Elis. 19. _ verſus Temple. | 

7, In Ejectment the Defendant pleaded, that before the Leſſor of the Plaintiff had 
any Thing, Ec. his Father was ſeiſed in Fee, and made a Leaſe of the Lands to the 
Defendant for Life; and that the Reverſion deſcended to the Leſſor of the Plaintif, 
who diſſeiſed the Defendant, and afterwards made a Leaſe to the Plaintiff, Ec. tir 
Plaintiff replied, that the Father of his Leſſor was ſeiſed in Fee, and died fo ſeilei, 
and it deſcended to his Leffor, and traverſed, that the Father of his Leſſor mad: : 


it was ill, becauſe the Plaintiff ought to have traverſed the Diſſeiſin, and not the Leak 
but adjudged, that the Plaintiff had Election to traverſe either, for where both Pat 


ways traverſable. Mich. 42 Eliz. Cro. Eliz. 798. Franklyn verſus Powell. See Pas 
(H) 4. | 

8. fn a Quare Impedit, &c. the Defendant pleaded that he is Parſon imparſones, 
Sc. and that before the Plaintiff had any Thing in the Advowſon, King I. 9. v 
ſeiſed in Fee, Oc. and that he preſented and died ſeiſed, and that the Advowſon de- 
ſcended to Ed. 6. and ſo to Queen Mary and Elizabeth, who being ſeiſed jure coc 
preſented ; and that after the Death of her Preſentee, the now Plaintiff preſented i 


under whoſe Grant the Defendant made a Title; the Plaintiff in his Replication 7" 
teæſtando, that Queen Mary and Elizabeth did not die ſeiſed, E9c. he then pleaded and 


made of the Advowſon by Ed. 6. ab ſque hoc, that King Ed. 6. died ſeifed, &c. 7 
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Fraverfſe 5 ft 3853 


vpon Demurrer it was objected, that he ought to have traverſed the Seiſin of Quce:: 
Mary and Elizabeth ; but adjudged that the Traverſe was good, becauſe the Dying 
-iſcd of Ed. 6. was the principal Matter to be traverſed, and the other were but the 
Conſequents thereof; for if he did not die ſeiſed, Ec. then Queen Mary and Elixa- 
32th could not die ſeiſed. 2 Cro. 650. Savill verſus Thornton. Godbolt 410. Somer”s 
Caſe. & P. 5 | 

8 In Treſpaſs, Sc. the Defendant pleaded, that before the Treſpaſs B. G. was 
ei ta in Fre, and made a Feoffment of the Lands to the Uſe of Husband and his Wife, 
and to the Heirs of their Bodies, who had Ifſue a Son, who had Iſſue three Paughters, 
ec. the Plaintiff replied, that before the Treſpaſs R. L. was ſeiſed of the Lands in 
Fee, and gave them to V. L. and his Wife, and to the Heirs Males of their Bodies, 
and that they had Iſſue B. L. the now Plaintiff, who as Heir Male entered, abſque 
hoc, that B. G. was ſeiſed in Fee; and upon Demurrer it was objected that the Tra- 
verſe of the Seiſin of B. G. was not good, for he ought to have traverſed the Eſtate- 
tal made by the Feoffment, that being the principal Matter; but adjudged, that it 
was in the Election of the Plaintiff to traverſe either the Seiſin in Fee, or Gift in 
Tail. 2 Cro. 681. Baker verſus Blackman. Godbolt 4.21. F. C. ; 

10. In Treſpaſs for taking his Goods at R. the Defendant juſtified by Virtue of a 
Cuſtom in the Manor of V/. the PlaintiF replied de diu ſua abſque tali canſa ; | 
after a Verdict for the Plaintiff, it was objected that the Defendant ought to have tra- 
verſed the Cuſtom in particular, and not in this general Manner; but adjudged, that 
abſqre tali cauſa was a good Traverſe of the Cuſtom, and more. Hob. 76. Banks ver- 
ſus Parker. | 

11. In Caſe, &c. for a Conſpiracy to indict the Plaintiff of Felony for ſtealing five Bridem. 
Sheep, vpon which he was acquitted ; the Defendant pleaded, that he was poſſeſſed 69: 5. C. 
of five Sheep, which were ſtolen from him, and that upon freſh Purſuit he heard they 
were in the PoſſeFon of the Plaintiff; and that the Defendant demanding the Sight 
of them, the Plaintiff ſaid, he had killed four, but refuſed to ſhew the Skins; upon 


| which he was ſuſpected and brought before a Juſtice of Peace, and bound over to the 


Seſſions, and the Defendant to proſecute him, and there he was indicted and acquit- 
ted; the Plaintiff replied, and confeſſed that the Sheep were ſtole, and brought to R. 


| to Market, where he being a Butcher bought and toll'd them, and afterwards was in- 


dicted for ſtealing them, and acquitted, ab/qne hoc, that he refuſed 79 jew the Skins 
zo the Defendant ; adjudged this was a good Traverſe, and the Defendant might have 
taken Iſſue upon it. 3 Bulſt. 284. Neale verſus Wells. | 1 

12. In Treſpaſs brought by the Widow, Cc. the Defendant pleaded, that before 
the Treſpaſs her Husband was ſeiſed in Fee, and died, and that the Lands deſcended 
to his Son and Heir, who made a Leaſe to the Defendant, by Virtue whereof he 


| entered ; the Plaintiff replied, that before the Son had any Thing, Sc. his Grandfa- 


ther was ſeiſed in Fee; and in Conſideration of a Marriage between the Husband and 
Wife now Plaintiff, he made a Feoffment to them, and to the Heirs of the Husband 
on the Body of the Wife to be begotten, Remainder to the Husband in Fee, a%/que 
loc, that he died ſeiſed in Fee modo & forma prout the Defendant had alledged; and 


upon Demurrer it was adjudged that the Traverſe was good, for the Plaintiff in her 


Replication had confeſſed that her Husband was jointly ſeiſed with her, and to the 


| Heirs of his Body, with a Fee-ſimple in him expectant; therefore a Traverſe that he 


died ſeiſed in Fee modo & forma, as the Defendant had declared, is good. Hutton 123. 
Edwards verſus Lawrence. | 


13. In Eje&ment the Plaintiff declared on a Leaſe made at 714fings ; the Deſen- 


| dant pleaded, that Hafings where the Lands lie, is within the Cinque Ports where 


the King's Writs do not run, and fo pleaded to the Juriſdiction, Ec. the Plaintiff re- 
plied, that the Town of Haſtings was within the County of Suſſex, abſque hoc, that it 
was within the Cinque Ports; and upon Demurrer it was objected that the Traverſe 
was ill, for it ought to have been ab/que hoc quod Villa de Haſtings, ubi tenementa jacent, 
is within the Cinque Ports; for the Truth is, that Part of Haſtings is in S$ſſex, and 
that Part where the Lands were, is in the Cinque Ports ; but adjudged, that the Tra- 
verſe was good, and that the Defendant in his Plea ought to have made the Diſtinction, 
which he not having done, the Plaintiff in his Replication muſt follow the Plea. inch 

I13 Auſtin verſus Beadle. | 
14. In a Q4are Impedit the Plainriff ſer forth his Title to preſent ; the Biſhop plead- 
ed that he claimed nothing but as Ordinary; the other Defendant who was the Incum- 
bert, pleaded that he was Parſon imparſonee of the Preſentation of the King, and 
before the Perſon, under whom the Plaintiff claimed, had any Thing in the Ad- 
owns; Queen Elizabeth was ſeiſed thereof in Fee in Right of her Crown, and that 
lhe preſented one B. B. who was inſtituted and inducted ; that the Queen died, and 
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replied, that the Church being void upon the Death of the laſt Incumbent, he . 
ſented, Oc. and traverſed, that B. B. was inſtituted and inducted upon the Preſeus 
tion of the Queen; and Iſſue being taken upon the Traverſe, it was found for th, 
Plaintiff ; and now upon a Writ of Error brought, the Error aſſigned was, that 8 
Plaintiff had traverſed the Inſtitution of B. B. npon the Preſentation of the Queen 
when he ſhould have traverſed her Title to preſent; but adjudged, that the Travert 
was good, Cro. Car. 423. Hir fed Dryden verſus Biſhop of Peterborongb and Yates. : 
15. In Replevin, Ec. for taking his Cattle; the Defendant avowed the Takin aq 
a Diſtreſs for Rent-Service, Ec. the Plaintiff replied, that the Taking was nofe of 
dem diei ; the Defendant rejoined, that it was fempore diurno, and traverſed that 0 
was in the Night-time ; and upon a Demurrer to this Rejoinder, it was objected that 
the Traverſe was ill, for it ought to be 2»/qne hoc quod cepit modo & forma, &c. gene. 
rally; but here the Day was traverſed, which is not traverſable in this Action nor in 


Hob. 26 5˙² 


Treſpaſs; but adjudged, that the Traverſe is good; for where the Parties are agreed 


on the Day, as in this Caſe, there if the Fact be found to be done on another Da 
*ris ill, and therefore the Traverſe of the Day is material ; but where they are ng 
agreed on the Day, there, though tis proved to be done on another Day, yet *tis ſuf. 
ficient ; beſides, in this Caſe the Plaintiff had made the Day material by his Replica. 
tion, and therefore the Defendant could not traverſe generally, that cepit modo &g firs 
ma, but muſt anſwer to the Day. Palm. 280. Heydon verſus Godſale. 

16. In Treſpaſs for breaking his Cloſe, Ec. the Defendant pleaded, that C. §. wa; 
ſeiſed in Fee of the Land, and that it was extended on an Outlary, and that by the 
Command of the Sheriff, and by Virtue of a Levari facias he entered, E9c. the Plain. 
tiff replies Proteſtando, that the ſaid C. S. was not ſeiſed, &c. and that the Maſter and 
Fellows of King's College in Cambridge were ſeiſed in Fee, and that before the Ontlery 
and the Inquiſition thereon, they made a Leaſe to the Plaintiff, and traverſed, that 
the Cloſe in which the Treſpaſs was ſuppoſed to be done, was contained in the Juni. 
tion : Iſſue was taken upon the Traverſe, and the Plaintiff had a Verdict; it was ob. 
jected in Arreſt of Judgment, that the Traverſe was ill, for that the Plaintiff oupht 
not to have traverſed that the Cloſe was contained in the Inquiſition, but the Seifm in 
Fee ; but adjudged, that the Traverſe was good, even of any Part of that which the 
Defendant makes his Title. Hardres 316. Moor verſus Pudſey. | | 

17. Caſe, Ec. for fraudulently ſelling to the Plaintiff a Parcel of Corn, affirming it 
to be his own, when it was not, Sc. the Defendant pleaded, that the Plaintiff had 
brought another Action againſt him, Ec. for the ſame Cauſe ; the Plaintiff replies, 
that the Action was brought againſt him for another Cauſe, and not for the ſame, 
abſque hoc, that it was brought for the ſame Cauſe ; and upon a ſpecial Demurrer to 
this Replication, becauſe there was an expreſs Affirmative and Negative, the Plaintiff 
ought not to have traverſed, but have concluded his Replication to the Country ; but 
adjudged good, for it was to put the Matter more fingly in Iſſue. 1 Vent. 101. Haymar 
verſus Trewant. Raym. 199. S. C. 1 Mod. 12. S. C. See Antea. (D) 25. 

18. Debt on a Bond to the Sheriff, conditioned to appear octabis martini, &c. the 
Defendant pleaded the Statute 23 H. 6. and that he was arreſted, Er. by a Writ return. 
able Quiuden martini, and that the Bond was taken for Eaſe and Favour ; the Plain. 
tif in his Replication ſet forth a Writ returnable ofabis martini, by which the De- 
fendant was arreſted, and traverſed that he was impriſoned by Virtue of a Mrit returnabit 
Quinaey martini ; and upon Demurrer to the Replication, it was objected that this was 
an immaterial Traverſe, for it matters not whether any Writ was returnable Quindel 
martiui or not; the Plaintiff ſhould have concluded his Replication, & hoc paratus ef 
verificare, and left the Defendant to traverſe the Writ returnable of#abis martini, for 
that was the only Thing to maintain the Bond to be good ; but adjudged, that the 
Traverſe was good, for the only material Thing to avoid this Bond was, that the 
Writ upon which the Defendant was taken, was returnable $1inden* martini, and not 
oftobis martini, as the Plaintiff had declared, and the Traverſe was taken to that ve 
ry Thing. 2 Lev. 174. Gold verſus Cutler. 

19. Error of Judgment in the Palace-Court, wherein the Plaintiff declared that the 
Defendant became indebted to him by Bond in the Sum of one Hundred and ſeven 
Pounds: The Defendant without craving Oyer, pleaded that he was indebted truly to 
the Plaintiff in ninety-ſeven Pounds, c. and that by Way of corrupt Agreement 

for the Forbearance of that Sum one Year, this Bond was given: the Plaintif 
replied, that the Bond was given pro vero & juſto debito, (but did not ſay fo! 
how much) and traverſed the corrupt Agreement; and upon Demurrer to this Repli- 
cation, it was inſiſted that it was ill, becauſe the Plaintiff did not ſhew how much J 
2 jt 
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jnft Debt was ; but : adjudged well K 6 for there was ſufficient ſet forth to induce 


the Traverſe ; and if the Plaintiff had ſhewed how much the juſt Debt was, that being 
only an Inducement, could not be traverſed. Mod. Caſes 303. Villars verſus Cary, 


me (H) 
Where a Traverſe in the Replication is not good. 
. W HE Avowant derived a Title to himſelf, for that B. G. died ſeiſed in Fee with- 
{| out Iſſue, and the Land deſcended to him; the Plaintiff confeſſed the Dying 
ſeiſed, but conveyed a Title to himſelf by the Deviſe of R. L. ab/que hoc, that the Land 


deſcended, &c. adjudged that the Traverſe was ill, becauſe the Title of the Avowant 
was confeſſed and avoided, and in ſuch Caſe there ought ;not to be a Traverſe. Dyer 


366. Vernon's Caſe. 


2. Debt on a Bond, conditioned to ſuffer the Plaintiff's Tenants quietly to enjoy a 
Common; the Defendant pleaded Conditions performed; the Plaintiff replied, that he 
did not ſuffer B. C. who was his Tenant, quietly to enjoy, Ec. ab/que hoc, that he had 
performed the Condition; adjudged that this Traverſe was ill, for *tis no more than 
he had pleaded before, (viz.) that he did not ſuffer the Tenants quietly to enjoy. 
Golds. 62. Gawen verſus White. 

3. the Queen derived a Title to her ſelf to the Rectory of Ethelborongh, appropriated 
to the College of F. Peter founded at Weſtminſter, by the Name of the Dean and Chapter, 
and that the Defendant intruded and took the Tithes, Sc. the Defendant pleaded, 
that the College was founded, Sc. by the Name of Dean, Canons and Brethren, who 
leaſed the ſaid appropriate Rectory to B. G. under whom he claimed, ab/qne hoc, that 
the ſaid College was founded by the Name of the Dean and Chapter at Weſtminſter ; 
upon Demurrer, it was adjudged, that the Traverſe of the Foundation was ill, for the 
Words (at Weſtminſter) being placed at the End of the Traverſe, do imply that there 
may be a College founded by the Name of the Dean and Chapter at ſome other Place, 
but not at Meſtminſter; and if ſo, there will be two Colleges differing in Name, and 
both cannot be ſeiſed of the Rectory; therefore the 'Traverſe ought not to be taken 
upon the Foundation, but upon the Sin of one of them. Leon. 37. The Cueen verſus 
Lord Vang. | | 

4. In Replevin, Sc. the Defendant avowed for that D. A. granted a Term for Tears 
unto V. R. under whom the Defendant claimed; the Plaintiff replied, that D. A. 
married with M. M. who by a former Decd granted a Term in the ſame Lands to the 
Plaintiff, and traverſed the Grant made to V. R. and upon a Demurrer to this Repli— 
cation, it was held ill, for he who claimeth by the ft Deed, ſhall never traverſe the 
ſecond ; but he who claimeth by a ſecond Deed, muſt traverſe the firſt. Mich. 41 El. 
Cro. El. 650. Heliar verſus Withers. See (G) J. 

5. In Treſpaſs, the Defendant pleaded that the Place was Copyhold, and ſo claim- 
ed under a Grant made to him, Ec. the Plaintiff replied, that before the Grant made 
to the Defendant, B. B. was Leſſee for Life of the Place where, Ec. according to 
the Cuſtom of the Manor, which is, that the Lord may grant Copies as well in Re- 
verſion, as in Poſſeſſion, and that A. V. being Lord of the Manor, he on ſuch a Day 


| granted a Copy in Reverſion to the Plaintiff, before the Grant made to the Defendant, 


and that after the Death of B. B. the Tenant for Life, he entered, Cc. the Defen- 


dant rejoined, that if the Lord may grant Copies in Reverſion, it muſt be by the Agree- 


ment and Conſent of the Tenant in Poſſeſſion, ab/que hoc, that they are grantable 
modo && forma; and upon Demurrer, this Rejoinder was held ill and repugnant, for 
the Words (if any Copy may be granted) imply that there is ſuch a Cuſtom, and then 
the Traverſe of the Cuſtom is void, and ſo is the Cuſtom it ſelf Golds. 103. Plimp- 
ton verſus Dobynett. 


6. In Ejectment, the Defendant entitled himſelf by a Copy granted 44 Eiz. and 


the Plaintiff entitled himſelf by another Copy granted 1 Funii 43 Eliz. the Defen- 
dant maintained his Bar, ab/que hoc, that the Queen, 1 Jui 43 of her Reign, granted 
the Land modo C forma, &c. adjudged that the Traverſe was ill, becauſe it was not 
material to traverſe the Day on which the Grant was made to the Plaintiff, unleſs the 
Defendant had in his Bar alledged a Day when the Grant was made to himſelf; for 
if the Grant to the Plaintiff was made 43 E1iz. that avoids the Defendant's Title 
which was under a Grant made to him 44 Eliz. becauſe it was prior in Time, ſo 
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the Day on which it was made is not material; therefore the Traverſing the Day where 
it ought, makes it Parcel of the Iſſue, which ſhould not be, for 'tis Matter of Sub. 
ſtance. 2 Cro. 202. Lane verſus Alexander. 1 Cro. 360. Neviſon verſus Whitley. Nip. 
x22. IS. C. See Lime. (A) 31, & P. 1 
7. In Ejectment upon a Leaſe made by Eliz. the Defendant pleaded, that before 
Eliz. had any Thing, one B. G. was ſeiſed in Fee, and had Iſſue H. and died ſeiſeq 
and that the Land deſcended to him as Heir, and that Eliz. entered, and was ſeiſed 
by Abatement, who made the Leaſe to the Plaintiff; the Defendant replied, and ©. 
feſſed the Seiſin of B. G. but that he deviſed the Land to Eliz. in Fee, and that after 
his Death ſhe entered, and made the Leaſe to the Plaintiff, ab/que hoc, that ſhe wg 
ſeiſed by Abatement ; and upon Demurrer the Traverſe was held ill, becauſe the Plain. 
tiff had confeſſed the Title alledged by the Defendant, and had avoided it by a Deviſe 
to Fliz. and ſo her Entry was legal and not by Abatement ; and therefore he ought 
not * traverſe that ſhe was ſeiſed by Abatement. 2 Cro. 221. Bedel verſus Lull. Jy 
ISI. S. C. | | 
' In Replevin the Defendant avowed, that one Ellen was ſeiſed in Fee of three 
Acres, Ec. and married, and that they had Iflue Thomas; that Ellen died, and her 
Husband was Tenant by the Curteſy; and that Thomas who was the Heir in Rever. 
ſion, granted a Rent of five Pounds out of the ſaid three Acres to the Avowant; 
the Plaintiff replied, that Ellen was Tenant in Tail of the three Acres, who married 
and had Iſſue Thomas, who granted the Rent ut ſupra, abſque hoc, that ſhe was ſeiſed 
of the three Acres in Fee; Iſſue being joined on this Traverſe, and a Verdict for the 
Avowant, it was objected, that the Traverſe of the Seiſin in Fee was idle, becauſe the 
Title to the Rent is not derived from Ellen, but from Thomas the Grantor ; and 'tis 
his Seiſin which ought to have been traverſed, and fo it was adjudged ; but that it be. 
ing after a Verdict, it was helped by the Statute of Feofails. Telv. 54. Pigot verſus 


Pigot. 2 Cro. 44. S. C. | : | 
9. In Treſpaſs, &c. for cancelling a Deed, the Plaintiff declared, that the Defendant 


{ 
was ſeiſed in Fee, &c. and made a Feoffment in Fee to B. G. reſerving a yearly Rent | 
to himſelf, and afterwards by Deed granted the ſaid Rent to the Plaintiff, but that he 
the Defendant had got the Deed and cancelled it ; the Defendant confeſſed that he wa | 
ſeiſed in Fee, Oc. abſque hoc, that he had made any ſuch Grant of the Rent; adjudg- 
ed that the Grant was not traverſable. 1 Bulſf. 214. Sackvile verſus Conſtable, |< 
10. In Treſpaſs, &c. the Defendant pleaded, that before the Treſpaſs B. G. was ſeiſed, 8 

t 

] 


and made a Leaſe of the Lands under which he claimed; the Plaintiff replied, that 
before B. G. had any Thing, R. L. was ſeiſed in Fee, Ec. and deviſed the Lands to 
his Son, and fo ſet forth the ſeveral Conveyances and Deſcents ; after which B. C. 


mentioned in the Bar entered and intruded, and by ſuch Entry and Intruſion gained a r 
0 Fee, and that after ſeveral other Deſcents the Lands came to the Plaintiff, and aſtet- I. 
wards B. G. entered and made the Leaſe to the Defendant prout, &c. the Defendant WW a 
rejoined, and ſaid that B. G. was ſeiſed, Cc. and made the Leaſe ut ſupra, ab ſque loc, 0 
that the ſaid B. G. intravit & ſe fic intruſit modo & forma; and upon Demurrer, t ] 
was objected that this Traverſe was ill, becauſe the Intruſion being the principal Matter WW t' 
to avoid the Title of B. G. ought therefore to be expreſly traverſed, and not by Cir- tl 
cumſtance as in this Caſe; for it ought to have been abſque hoc quod B. G. intriſit, h 


which had been a full and direct Anſwer ; but to ſay ab/que hoc quod intravit & fic ſe in-. © 
truſit, is only circumſtantial ; but it was adjudged, that *tis not material whether the 
Traverſe was good or not, becauſe the Replication was naught, for the Title of B. G. 
alledged in the Bar, is not anſwered in the Replication, but only by a ſuppoſed In- 
truſion, which by Law cannot be upon an Eſtate of Inheritance. Telv. 170. Goddard 
verſus Thornton. 

11. In Ejectment, the Defendant pleaded in Bar that the Dean and Canons of 
Windſor were ſeiſed, c. who made a Leaſe for Years to JV. R. who aſſigned it to tht 
Defendant, by Virtue whereof he was poſſeſſed until the Leſſor of the Plaintiff turned 
him out, and diſſei ſed the Dean and Canons, who being ſo ſeiſed by Diſſeiſin made 4 
Leaſe to the Plaintiff: The Plaintiff replied, and confeſſed that the Dean and Canons 
were ſeiſed, and that they made a Leaſe for Years to V. R. but that he aſjgned tit 
Term to the Leſſor of the Plaintiff, before any Aſſignment made to the Defendant, 
and traverſed the Diſſeiſin; and upon Demurrer to this Replication it was held ill, be- 
cauſe the Plaintiff had confeſſed and avoided, and alſo traverſed, which he ought not 
to do, but have left the Matter wholly upon the Aſſignment, the Priority thereof being 
the ſole Point between them, which ſhould have been put in Iſſue. Moor 557. Townſend 
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of that Judgment, and reſted there. Mod. Caſes 235. Davenant verſus Rafter. 
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7 In Treſpaſs, Ec. the Defendant pleaded that . R. was ſeiſed in Fee, and 
made a Leaſe to him for Years, by Virtue whereof he entered, Ec. the Plaintiff re- 
plied, that before V. R. was ſeiſed, the Father of the now Plaintiff was ſeiſed, and 


died ſeiſed, and that the Lands deſcended to him, ab/que hoc, that JV. R. granted a 
Leaſe to the Defendant ; and upon Demurrer to this Replication it was held ill, be- 
cauſe the Plaintiff. had confeſſed and avoided the Seiſin of V. R. and therefore ought 
not to traverſe the Leaſe. Moor 574. Read verſus Armiger. 

13. Treſpaſs for breaking his Cloſe and treading his Graſs, Gc. and taking and 
carrying away five Loads of his Hay; the Defendant as to all, except Breaking the 
Cloſe and Spoiling the Graſs pleads not Guilty, and as to the Reſt he juſtified, for 
that he is ſeiſed of the Tithe Hay ariſing in the ſaid Cloſe; and for that the Hay, 
(vix.) five Cart- loads were cocked ſeparately for Tithes of the ſaid Hay, he entered the 
Cloſe and carried away the Hay, doing as little Damage as he could, que ſunt eadem, 


'&c. the Plaintiff replied, that the Defendant took the Graſs which the Plaintiff had 


cut and made it into Hay upon the Land, and carried it away, and ſo five Cart-loads 
of his (the Plaintiff's) Hay mentioned in the Declaration, he took and carried away, 
and traverſed that there were five Cart-loads of Hay in the ſaid Cloſe ſeparated for 
Tithes ; the Detendant demurred ſpecially, for that the Plaintiff traverſed the Quan- 
tity of Hay, which is not traverſable; for the Defendant having juſtified the Entring 
and the Taking Tithes for Hay, tis not material whether they were loaded in one, two 
or five Carts; and it was lawful for him to make the Hay on the Land after it was ſe- 
parated, and of this Opinion was the Court; ſo the Defendant had Judgment. 3 Lev. 
228. Paine verſus Brigham. See Seiſin. (B) 5. S. C. 
14. In Treſpaſs for breaking his Cloſe, and carrying away his Wood and Stones, 
Sc. the Defendant juſtified, Se. for that the Place where, &c. is called Raine's Cloſe, 
and is his Freehold; the Plaintiff replied that it was his Frechold, and that the Defen- 
dant de injuria ſua propria did break and enter, E9c. and carried away the Wood and 
Stones, E5c. and traverſed that the Cloſe was the Freehold of the Defendant ; and upon 
Demurrer to this Replication, the Defendant had Judgment, becauſe the Plaintiff 
ought to have concluded his Replication to the Country; for there was no new Aſſign- 
ment in it, (i. e) there was no new Place aſſigned, where the Treſpaſs was ſuppoſed to 
be done, other than that which was alledged in the Plea, ſo that the Place being agreed 
on both Sides to be the ſame, the Traverſe of the Freehold muſt be ill ; therefore the 
Plaintiff ought to have concluded his Replication, that it was his Freehold, and not 


the Freehold of the Defendant, & hoc petit quod ingiratur per patriam. 2 Lutw. 1399. 
Hulſter verſus Raines. 


2 Lutw, 
8. C. 


Replica- 
tion. (B) 
18. S. C. 
FTreſpaſs. 
(C) 7. 
8. P. 


15. Debt upon Bond in C. B. and Judgment by 210 dicit, and upon a Writ of Er- 


ror in B. R. Want of Original was aſſigned for Error; the Defendant pleaded a Re- 
leaſe of all Errors; the Plaintiff replied tnat there was another Judgment between him 
and tne Defendant for the ſame Sum, and that the Releaſe was of that Judgment, 
of vihich this Writ of Error was not brought, abſque hoc, that it was a Releaſe of the 


Judgment now in Queſtion ; and upon Demurrer to this Replication, it was objected 


Faat this Traverſe was ill, and fo it was adjudged, for by this Traverſe the Plaintiff in 
the Action is excluded from rejoyning aul tiel Record; the Plaintiff in Error ought to 
have ſet forth one Judgment ſpecially, and then to have aver'd that the Releafs was 
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Trraverſe. 


8 
here the Traverſe 13 1:nmaterial, where not. 


x N Replevin, the Defendant avowed the Taking Damage: feaſant; the Plaintiff re. 
plied that B. G. made a Leaſe to him by Virtue of which he entered, and put 
in his Cattle; the Defendant anſwered, that before the Leaſe made to the Plaintiff 


B. G. made a Feoffment, Ec. to him; the Plaintiff maintained the Leaſe, ab/que hoe, 


that B. G. /ciſitus feoffavit ; and upon Demurrer, it was held that the Word ſeiſtus i; 
idle, and ought to have been left out, for a Man cannot make a Feoffment unleſs he i; 
ſeiſed. Mich. 29 Eliz. Hales verſus Hones. 

2. In Replevin, Ec. the Defendant avowed, Sc. and the Plaintiff replied in Bar, 
that the Prior and Convent of the Priory of N. were ſeiſed in Fee, and ſo conveyed a 
Title to himſelf under a Leaſe made by them; the Defendant rejoined, c. and tra. 
verſed that the Prior and Convent were ſeiſed in Fee; and upon a Demurrer, it wa; 
objected that this Traverſe was ill, becauſe it was of a Thing impoſſible, (viz.) that 
the Prior and Convent were ſeiſed in Fee, whereas the Monks are dead Perſons in 
Law, and therefore can have no Seiſin, but the Prior alone: Sed per Curiam, the 
Monks being dead in Law, therefore it ſhall be taken as if it had be pleaded, the 
Prior was ſeiſed, without mentioning the Monks, ſo that the Traverſe is good, and the 
Word Convent vain. 1 Aud. 268. Eden verſus Downing. 

3. In Replevin, the Defendant made Conuſance as Bailiff to B. G. for that the 
Place where, was Parcel of the Manor of R. and that the Archbiſhop of Vork, and 
others were ſeiſed of the ſaid Manor in Fee, and 3 Tunit 11 H. 8. by Deed enrolled, 
granted a Rent-charge to H. 8. and ſo derived a Title under that Grant, and avowed 
the Taking for the Arrears of the Rent; the Plaintiff confeſſed the Seiſin of the Arch. 
biſhop and others, and ſaid that 4 Junii 11 H. 8. they made a Feoffment of the Ma. 
nor to R. L. who licenſed the Plaintiff to put in his Cattle, ab/que Hoc, that the Arch- 
biſhop and others 3 Funii 11 H. 8. granted the Rent-charge to the King modo & forng 
prout; the Defendants ſay, that the Archbiſhop and others did grant to the King, the 
Rent-charge modo & forma; upon which they were at Iſſue, and the Jury found that 
the Archbiſhop and others were ſeiſed, and that by their Deed dated 3 Funii, and en- 
rolled ) Fznii, they granted the Rent to the King, Oc. adjudged, that though the 
Iſſue was joined upon the Grant made modo & forma, and not upon the Day offered 


in the Traverſe, and though modo & forma goes only to what is material; yet ſince 


the Jury have found a Deed dated 3 Junii, and enrolled ) Junii, and no intervening 
Matter, tis a good Grant 3 Junii. Hutt. 120. Hicks verſus Mountford. 


(K) 


Trav:rke on a Traverſe, where good, where not. See 7:dif7menr. (f 
| Inducement. (A) | 


I. [ N falſe Impriſcnment in ſuch a Pariſh in London, the Defendant juſtified by Virtue 

of an Execution on a Judgment in a Plaint levied in Sandwich one of the Cinque Ports, 
abſque hoc, that he was guilty in London; the Plaintiff replied and maintained his Deck. 
ration, abſ/que hoc quod habetur aliquod tale recordum loquele pred”, as the Defendant had 
alledged, & hoc paratns eft verificare per recordum; and upon Demurrer, it was adjudg- 
ed, if the ſpecial Matter alledged in a foreign County by the Defendant is falſe, tht 
Plaintiff may maintain his Action, and traverſe that ſpecial Matter; and in ſuch Cale 
a Traverſe on a Traverſe is good. Poph. 101. Verrall verſus Paramonr. S. C. Poſte 

3 | 

f 2. Aſſumpſit, &c. in London; the Defendant pleaded an Accord in another Count) 


for all Matters, except in London, and traverſed quod aſſumpſit in London; the Plainti 


replied 9d aſſumpfit in London, and traverſed that there was any ſuch Accord; and 
upon Demurrer, this Traverſe upon a Traverſe was held good. Moor 428. Bonham 
verſus Spring. 
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Traverſe. 


3. In a Quare Impedit, the Plaintiff ſet forth a Title under a Grant of the next A- 
coidance by 7. F. the Defendant pleaded, that before 7. F. had any Thing, Ec. one 
Gr J. E. was ſeiſed, &c. and granted the {ame to R. F. who gave it to 7. F. fot the Life of B. 
ho thereupon preſented Brow, and granted the next Avoidance to the Plaintiff, and that 


4. FE having the Remainder in Fee after the Death of T. F. granted it to the Defendant; 


abſque hoc, that T. F. was ſeiſed at rhe Time of the Grant to the Plaintiff ; the Plain- 
tiff replied, and maintained his Declaration, abſque hoc, that J. F. was ſeiſed for the 
Life of B. and upon Demurrer the Court were divided, whether this Traverſe on a 
Traverſe was good; two Judges of Opinion, that the laſt Traverſe was idle, becauſe 
the Plaintiff had confeſſed the Title ſet forth by the Defendant, and avoided it, there- 
fore he ought not to traverſe it; but the better Opinion was, that to confeſs and avoid; 
and alſo to traverſe, is the ſurer Way of pleading. Moor 869. Digby verſus Fitz- 


erbert. | 

f 4. In a Clare Impedit the Plaintiff ſet forth, that Sir Thomas Chichely was ſciſed in 
Fee of the Advowſon, Oc. and preſented B. G. and that he died ſeiſed; that the 
{ame deſcended to his Son, who was the Husband of the Plaintiff, and that. he by 
Deed granted it to Truſtees in Fee, for the Uſe of the Plaintiff for her Jointure, and 
died ſeiſed, Ec. that the Church became void by the Death of B. G. and that it be- 
longed to her to preſent ; the Defendant pleaded, that he was Parſon imparſonee of 
the Preſentation of the King, and ſhewed that the Husband died ſeiſed of the Advow- 
ſon in Groſs, and of the Manor held i capite, leaving his Son within Age, and that 
the Tenure and Diſcent was found by Office ; whereupon the King became entitled, 


and preſented the Defendant, abſque hoc, that the Husband granted the Advowſon 


to Truſtees, Ec. (pron) the Plaintiff in his Replication traverſed the Inquiſition ; and 


upon Demurrer it was objected, that there cannot be a Traverſe upon a. 'Traverſe, 
but only in ſuch Caſes where the firſt Traverſe takes away the Plaintiff's Action, ei- 
ther as to Time and Place; ſo there the Plaintiff may traverſe theſe Circumſtances; 
eſpecially when they are made Inducements to the Defendant's Traverſe, and need 
not join with him in that Traverſe ; but where an Inducement is made, and the Plea 
concludes with a Traverſe of the Title ſet forth by the Plaintiff, there he muſt main- 
tain his Title, and not traverſe the Inducement : In the principal Caſe there were two 
Titles in the Plea ſet forth for the King, (viz.) that the Husband died ſeiſed of the 
Advowſon and Manor holden in Knight's Service in capite, and that the ſame deſcend- 
ed to his Son within Age, both which ought to have been anſwered in the Replica- 
tion, and there the Replication was only traverſed ; but becauſe the Defendant did 


not rely upon theſe Titles, but made them only as Inducements to the Traverſe of 


the Grant, which was the Plaintiff's Title, *tis that which ought to be maintained, and 
theſe Inducements ought not to be traverſed. Cro. Car. 104. Chicheley verſus Thomp- 
ſon. 2 Lutw. Crane verſus Biſhop of Norwich & al” S. P. 
5. Treſpaſs, c. for an Aſſault at Hamerton; the Defendant pleaded, that he was 
poſſeſſed of a Cloſe at Couington, and that the Plaintiff entered, and refuſing to de- 
part, the Defendant nolliter manus impoſuit on him, and ſo juſtified in Defence of his 
oſſeſſion, and traverſed that he was Guilty at Hamerton or elſewhere out of that 
Cloſe ; the Plaintiff replied, that he entered in a Way which was uſed by Sufferance, 
and did not go out of it; but that the Defendant being angry de injuria ſua propria; 
aſſaulted him at Conington, and traverſed that he molliter manus impoſuit; and upon De- 
murrer the Queſtion was, whether this Replication was a Departure from the Decla- 
ration, becauſe the Plaintiff had charged the Defendant with a Treſpaſs at Hamerton ; 
and after the Defendant had anſwered it by this Plea, the Plaintiff replied de injurid 
ſua propria at Conington, with a Traverſe that molliter manus impoſuit, &c. and adjudg- 
ed, that it was not ; for when the Defendant had ſhewed a ſpecial Canſe of Fuſtifica- 


tion in another Place than that which was laid in the Declaration, and by that Means 


had made his Juſtificatiom local; now if the Plaintiff ſhould not be admitted to tra- 
verſe the Place, but be forced to take Iſſue upon the Defendant's Traverſe; then he 


| muſt prove that the Treſpaſs was done at Conington, (tho in Truth it was not) other- 


Wiſe he would be nonſuited ; To that by this Means, Actions which in their own Na- 


ture are tranſitory, would be made /ocal ; therefore in ſuch Caſes a Traverſe upon 4 


Traverſe is allowed to be good. 2 Lutw. 1435. Searle verſus Darford: Moor 428. F. P. 
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r. PE E Plaintiff declared, that there being a Communication between him and 

one B. G. to demiſe the Manor, Ec. the Defendant (præmiſſorum non ignary;) 
ſaid I have a Leaſe of it; and then ſhewed a Leaſe made by the Anceſtor of him, uf. 
der whom the Plaintiff claimed, when in Truth he knew the fame to be forged ; the 
Defendant pleaded, that talis indentura, qualis mentioned in the Declaration, came to 
his Poſſeſſion by 'Trover, abſque hoc, that he knew the ſame was forged ; and upon 
Demurrer, adjudged that the Traverſe was ill, becauſe the Knowing of the Forger 
is not traverſable ; ſo likewiſe in an Action, for that the Defendant's Dog bit the 
Plaintiff's Cattle, ipſe ſcieus canem ſuum ad mordendum oves conſuetum; the Sciens ig 
not traverſable, but ought to be proved upon the general Iſſue, for Sciens is not a di. 
rect Allegation. 4 Rep. 18. In Ser S. Gerrard verſus Dickenſon. | 

2. In Replevin, Oc. *tis ſufficient for the Avowant to plead his Freehold ; but if the 
Plaintiff will traverſe it, as he may, in ſuch Caſe he muſt make a Title to himfelf para. 
mount the Title of the Avowant. Gold/. 65. Roger's Caſe. 

3. In Treſpaſs againſt Husband and Wife, they pleaded that B. G. was ſeiſed, &. 
and made a Leaſe to them, by Virtue whereof they entered ; the Plaintiff replied, 
de ſon tort demeſne, abſque hoc, that B. G. made a Leaſe to them; and upon Demur. 
rer, adjudged that the Plaintiff ought not to traverſe the Leaſe, without making a 
Title to himſelf. Gold/. 69. Forfter verſus Petty. 

4. Trover for Goods in Ipſwich ; the Defendant pleaded, that the Goods came to 
his Hands at Duntich in the fame County, and that the Plaintiff gave him the Goods, 
which came to his Hands at Dunwich, abſque hoc, that he was guilty of any Trover, 
Ec. at Ipſwich ; adjudged, that becauſe the Defendant made a ſpecial Fnftification, the 
Place is traverſable, but not where the Juſtification is general. Godbolt 137. Strarg- 


den verſus Barnell. | | t 
Fa Debt againſt an Executor, who pleaded ſeveral Judgments in Bar, Oc. the Plain- ˖ 
tiff replied, and ſaid, that the Judgments were ſatisfied, and kept on Foot by Coir c 
to deceive the Plaintiff of his juſt Debt; the Defendant rejoined, and faid, that the t 
Judgments were not kept on . by Covin, Sc. abſque hoc, that they were ſatisfed; ] 
and upon Demurrer to this Rejoinder, it was adjudged that the Traverſe was il, 0 
becauſe the Satisfaction of the Judgments was but an Inducement to the Fraud and F 
Covin, and Matter of Inducement ſhall never be traverſed. Hill. 2 Fac. Latch 111. tl 
Beaumont's Caſe. | | $ 
6. In Replevin there muſt be a Place aſſigned where the Taking was, as well asa 
Town, and in ſuch Caſe the Avowant may traverſe the Place as well as the Town; ki 
but in Treſpaſs the Plaintiff may aſſign, that it was done in a Town without mention- ce 
ing in quodam loco ibidem ; and if he do not aſſign a Place, Ec. the Defendant may plead 7 
at another Place without traverſing the Town. Read verſus Hawkes. Hob. 16. Godbol. th 
1$9. 0 Dienen . K C. | ar 
J. Where the Lord avows for other Services than what were uſually paid or per '© 


formed, in ſuch Caſe the Teuure is traverſable ; if for more Services of the ſame Na. 
ture, then the Sein muſt be traverſed, for he may acquire more Services by Encroact- 
ment, which He cannot avoid in an Avowry, &c. but Seiſin in an Avowry is not tra- 
verſable generally, as to ſay, abſque hoc, that he was ſeiſed of the Services, becauk 
by that Means he leaveth no Remedy to the Lord by the Avowry, therefore he ougit 
to diſclaim, or to plead hors de ſor Fee, and fo traverſe the Tenurc. 9 Rev. 33. Buch 
nall's Caſe. | 

8. Treſpaſs of Aſſault and Battery i London; the Defendant juſtified in the Cori) 
of N. by Virtue of a Warrant from the Sheriff of N. que eft eadem tranſgreſſio, and 
traverſed, that he was guilty iz London, or elſewhere extra Com N. and upon Demut 
rer it was objected that he ought to have produced the Warrant with a profert hic i 
curia, and that he ought not to traverſe, becauſe he had juſtified ; but adjudged, thi 
he ought not to ſhew the Warrant, for when *tis executed 'tis returned to the Sht- 
riff; and that the Defendant might both juſtify and traverſe, becauſe the Juſtificat'! 
is jn another County, and therefore that County where the Action is brought is tua 
verſable. 2 Cro. 372. Bateman verſus Noodcock. 8 
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Traverſe. 


Caſe, &c. for ſtopping three antient Lights; the Defendant pleads in Bar, and 
confefſeth the Stopping of two of them, and Part of the third; and juſtified by Vir- 
tue of Aa Cuſtom of London, that one may build upon his own I and on an old Foun- 
dation which he had done, abſque hoc, that he ſtopped three Lights; adjudged, that 
the Traverſe goes only to that Part for which he juſtified, and as to the reſt there is 
no Anſwer at all; beſides, he ought to have taken a Traverſe; Judgment for the Plain- 
if 1 Bulſt. 116. Newall yerſus Bernard. 5 | 

10. In Replevin the Defendant juſtified, for that the Place where is the Freehold f 
the Dean of St. Paul's, and that he (the Defendant) as his Bailiff took the Cattle Pa- 
mage feaſant; the Plaintiff replied de injuria ſua propria, and traverſed that the 
Defendant was Bailiff of the Dean; and upon Demurrer to this Replication, it was 
objected that the Plaintiff could not traverſe that the Defendant was Bailiff, becauſe he 
had ſet forth a Title in the Dean, which the Plaintiff by his Replication had confeſſed, 
and the Defendant had juſtified in his Right: Now if the Frechold is in another, the 
Plaintiff can have no Colour to bring an Action of Treſpaſs, whether the Defendant is 
his Bailiff or not, but 77 Avowry for Rent as Bailiff to T. F. the Traverſe that he was 
Bailiff is good, becauſe there is no Treſpaſs done unleſs he is Bailiff. 1 Ro. Rep. 

6. Lee's Cale. „„ 5 2 | | 

: 11. Debt for Rent reſerved upon a Leaſe for Years ; the Defendant pleaded, that 
before the Plaintiff had any Thing in the Lands, Ec. one V. R. was ſeiſed thercof, 
and died ſeiſed, &c. and that his Heir entered, upon whom the Plaintiff entered, and 
diſeiſed him, and then made this Leaſe, but that before any Rent was due the Heir 
re-entered ; the Plaintiff by Proteſtation ſaid, that the ſaid V. R. was not ſeiſed, nor 
died ſeiſed, and then pleaded that he did not diſſeiſe the Heir; and upon a Demurrer, 
the Queſtion was, whether the Diſcent or Diſſeiſin ſhould be. traverſed ; and adjudg- 
ed, that the Diſſeiſin ſhould. Moor 539. Baniſter verſus Lilley. —— 

12. Where the Lord and Tenant differ in the Services, there the Terre and not 
the Hiſin ſhall be traverſed ; but where they agree in the Services, there the Seiſin and 
not the Tenure is traverſable ; and 'tis a general Rule, that the 'Tenant ſhall never 
traverſe the Seiſin of the Services, without admitting the Tenure. March 116. Leyten 
verſus Grange. | | | 

13. In Replevin the Defendants made Conuſance as Bailiffs to the Earl of B. ſet- 
ting forth that the Lands were Parcel of ſuch a Chantry, which came to the Crown by 
the Statute of 1 Ed. 6. and then pleaded the Saving in the Statute, by which the Rights 
of others were ſaved, and ſhewed that ſo much Rent was behind and due to the Earl, Ec: 
the Plaintiff replied, that the Lands were out of the Fee of the Earl; adjudged no 
Plea, for ſo much was admitted by the Avowry, (viz.) that the Lands were Par- 


cel of a Chantry, and veſted in the Crown, ſo they muſt be out of the Fee of the 


Earl; he ought to have traverſed the Tenure, (viz.) abſque hoc, that at the Time of 
the Making the Statute, or ever after the Lands were holden of the Earl. IV/jnch 77. 
Stephens verſus Randall. : | SED 

14. Treſpaſs for entring his Cloſe, and taking and driving his Beaſts to Places un- 
known ; the Defendant pleaded, that the Place where, Cc. is a waſte Ground, Par- 
cel of his Manor, and the Plaintiff's Beaſts were there mix'd with the Beaſts of Stran- 
gers, who had no Right there; and becauſe he could not ſeparate them, he drove 
them all together to a Pound in the Waſte to part them, and there he ſeparated them, 
and drove the Stranger's Beaſts out of the Waſte, and left the Plaintiff's in the waſte 
Ground ; the Plaintiff in his Replication preſcribed for Common, and that immediate- 
Iv after the Defendant pounded his (the Plaintiff's) Cattle, he required him to deli- 
ver them to him, (the Plaintiff ) which he (the Defendant) refuſed, Sc. The Defen- 
dant rejoined and maintained his Plea in Bar, and traverſed, that ie & loco alledged 
vy the Plaintiff, he required the Defendant to deliver them ; and upon a Demurrer 
to this Rejoinder, it was adjudged il], becauſe he ſhould have traverſed ſome ſingle 
"wa, and not the Day and Place, &c. for that is multifarious. 3 Lev. 40. Thomas 
verfus Nzchols, | 
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' There it ought to be ſpecial and not general, and where a general 


Traverſe is good. 


. IN Treſpaſs the Defendant juſtified, by Virtue of a Cuſom in the Manor of 7 
| 1 the Plaintiff replied de injuria ſua abſque tali cauſa, &c. Now tho' this is as ef. 


fectual a Denial of the Cauſe for which the Defendant juſtified, as if it had been par. 


ticularly in the Words of the Plea; yet my Lord Hobart was of Opinion, that 45ſhne 


tali cauſa was too general, and that the Defendant ought to have traverſed the Cuſon 


zt ſelf. Hob. 76. | | | 
2. In falſe Impriſonment, c. the Defendant juſtified under a Latitat, and a War. 


rant thereon, by Virtue whereof he arreſted the Plaintiff at H. &c. abſque hoc, thy 
he is guilty aliter vel alio modo; the Plaintiff replied de injuria ſua propria abſque tai 
cauſa; *tis true upon Demurrer this Replication was held ill, but it was, becauſe there 
was Matter of Record, (viz.) a Latitat, and Matter of Fact, (viz.) an Arreſt ſet 
forth in the Plea, and for that Reaſon the Plaintiff ought to have anſwered or tra. 
Ming it in a particular Manner, and not generally, by ſaying ab/que tali cauſa. ; 

ev. 65. | 15 

3. 3 yet in the Replevin, where the Defendant juſtified under a Cuſtom to make 
By-Laws, and to diſtrain for the Penalty; and the Plaintiff replied, de injuria ſu 
propria abſque tali cauſa, & c. upon a Demurrer this Replication was held good, with. 
out a particular 'Traverſe of the Cuſtom. 3 Lev. of De 

4. Treſpaſs, Ec. for breaking and entring his Cloſe ; the Defendant juſtified under 
a Preſcription to dig for Coal, &c. the Plaintiff replied de injuria ſua propria abſque 
tali cauſa, but did not traverſe the Preſcription in a particular Manner; and upon 
Demurrer it was objected againſt the Replication, that the Plaintiff ought to hare 


traverſed, ab/que hoc, that the ſaid A. B. and all thoſe whoſe Eſtate he had in the 


Premiſſes, have Time out of Mind uſed to enter into the Cloſe, Ec. to dig for 
Coals, 2 Litw. Rep. 1347. Kilborne verſus Vallence. Juſtification. (B) 19. S. C. 


. THY 19 — 9 * 


yi 


Treaſon. 


of High Treaſon. (A) of pigment and Forfeitures in High 
of Petit Treaſon. (B) Treaſor. (C) ; 


Trials therein. (D) 


xy 
Ok High Treaſon. 


1. W Oh Imperial, who was Agent here from the State of Genoa, ſitting one Even- 
ing before his Door in Broadſtreet, one tar Kirby trode on his Toe as he was 
paſſing ty; this cauſed an Aﬀray in which the Agent was killed; Kirby was 
indicted for High Treaſon, the Jury found all this Matter, and the Killing was 

ſe Lefendendo, and without Malice; yet afterwards this was declared High Treaſon by 

1 N and Judgment was given againſt him accordingly. 3 Rich. 2. John Inpe- 

rials Cale. 

2. John Hall ſtifled the Duke of Glouceſter between two Feather Beds at Calice ; 
now tho this was only Murder, yet the Parliament 1 H. 4. added a greater Puniſhment 
than is inflicted for that Crime, (viz.) that he ſhould be drawn, hanged and quarter- 
ed. 1 H. 4. Fobhn Hall's Caſe. 

3. One Balſbal coming from London, ſaw one Bernard at Plough in Hertfordſhire, 
who asked him what News? he replied, that K. Rich. 2. was alive in Scotland, and that 
he would be here at Midſummer: Bernard thereupon asked him what was then to be 
done? Balſhal anſwered, Get Men and go to King Richard; adjudged, that this Advice 
was High Treaſon. Mich. 3 H. 4. B. R. Rot. 4. Balſbal's Caſe. 

Jobn Sparhawke was convicted of High Treaſon for theſe Words, (viz.) King H. 

4. is not lawful King, but the Earl of March ; and the Pope will grant Indulgencies, to 

all who will aſſiſt the Barl's Title; within half a Tear there will be no Liveries, or Cogni- 

jances of the King; he hath not kept his Promiſes with the People, but hath laid Taxes on 
them ; adjudged this was a Denial of the King's Title, and compaſſing his Death, and 

a Motive, though but implicitly, of ſtirring up the People to Rebellion. 3 H. 4. Spar- 

bawk's Caſe. 5 5 | 

5. John Awater was convicted of High Treaſon for theſe Words, (viz.) I have been 
Servant to the Earl of Warwick, and though he is dead, the Earl of Oxford is alive, and 
ſhall have the Government of Part of the County : That Edward whom they call King of 
England is a falſe Man, and bath by Att and Subtilty ſlain the Earl of Warwick and his 
Brother without any Cauſe ; when in Truth, both theſe Brothers had been attainted of 
High Treaſon. 18 Ed. 4. Awater's Caſe. | | 

6. Sir Fohn Mortimer being committed to the Tower on Suſpicion of High Treaſon, 
broke the Priſon and eſcaped ; now though this was not Treaſon by the Statute 25 
Ed. 3. yet by the Parliament Anno 2 H. 6. he was attainted of High Treaſon for the 
lame by Bill. 2 H. 6. Sir Jobn Mortimer's Caſe. | 

7. Richard Cole was attainted of High Treaſon, for putting Poiſon into a Pot of 
Pottage boyling in the Biſhop of Rocheſter's Kitchin, by which two Perſons were poy- 
oned; and there was a particular Statute made for his Puniſhment, viz. by the Sta- 
tute 22 H. 8. cap. g. it was enacted that he ſhould be boiled to Death. Anno 22 H. 8. 
Richard Cole's Caſe. | 

8 Elizabeth Barton, commonly called the Holy Made of Kent, by pretending Reve- 
lations from God, ſaid, That God was diſpleaſed with the King, for being divorced from 
the Lady Katharine ; and if he perſiſted in that Separation and ſhould marry another, he 
would not continne King above a Month; ſhe was convicted of High Treaſon, becauſe 
mee Moods tend to hinder the lawful Succeſſion of the Crown. 25 H. 8. Eliz. Bar- 
ons Caſe. 
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9. Henry Lord Grey, being Lieutenant of Irelard, let ſeveral Rebels out of Duzj;, 
Caſile, and diſcharged ſome Triſh Hloſtages which had been given for ſecuring the Peace 
and refuſed to puniſh one who called the King Heretick ; for this he was attainted of 
High 'Treaſon, in adhering to the King's Enemies, and executed. 33 H. 8. 1 Leon 
Lord Grey's Caſe. 6 > e 
2 And. 10. S veral Apprentices in London were committed by the Court of Har-Chamber fox 
4. S. C. a Riot; afterwards one Grant and ſeveral others aſſembled on Jower-Hill, and one of 
them carried a Cloak on a Pole inſtead of a Banner; and their Intent was to deliver 
the Apprentices out of Priſon, and to kill the Lord Mayor, and ſet Priſes on Vi&y. 
als; adjudged, that this being intended againſt the Government and the Queen's Of. 
ficers, was High Treaſon by levying War againſt the Queen. Trin. 3) Flix. B. R 
Grant's Caſe. See pl. 30. s 
11. If there is a Rebellion in England, and any of the King's Subjects do relieve 3 
Rebel beyond Sea, knowing him to be a Traitor, this is High 'Treaſon : Therefore one 
Srory , who was beyond Sea, ſollicited a foreign Prince to invade the Kingdom 
and contrived himſelf to deſtroy the Queen; both theſe Acts were adjudged High 
* cap. 1. Treaſon, and triable by the Statute * 35 H. 8. which was adjudged to be in Force 
notwithſtanding the Clauſe 1 & 2 Marie, by which tis enacted, that Trials for Trez. 
ſon ſhall be at Common Law. Dyer 298, 310. Story's Caſe. 
12. Thomas Heber Anno 18 Edw. 4. was convicted of High Treaſon for theſe Words 
(viz.) The laſt Parliament was the moſt ſimple that ever was in England; that the King | 
was gone to live in Kent, kecauſe he had not the Love of the Citizens of London, nor ſhould je | 
have it for the future; that if the Biſhop of Bath and Wells was dead, the Archbiſhop of | 
Canterbury being Cardinal of England would loſe his Head: For theſe Words were ſpoken 
to withdraw the Affection of the People from the King, and to ſtir them up againſt 
him. See Dyer 128. Conftable's Caſe. 7 
1 Roll. 13. John Owen an Engliſhman, coming from St. Lucar in Spain to Sandwich in Kent, t 
Rep. 185. ſpoke theſe Words, (viz.) If the King be excommunicated by the Pope, tis lawful fy 
8.0. every Man to kill him, and tis no Murder; for us tis lawful to put a Man to Death who i; 
| condemned by a temporal Fudge, ſo tis lawful to kill the King if be be excommunicated ly ] 
the Pope, for that is the Execution of the Law, and this of the Pope's ſupreme Sentence; q 
the Pope being the Greater, includes the King being Leſſer ; Now though the Words were 0 
conditional, (viz.) if the King be excommunicated; yet it was adjudged High Treaſon, | 
Godb. 363. Owen's Caſe. | | F. 
14. Pope Pins quintus having excommunicated Queen Eliz. Anno 11 of her Reign, £1 
it was reſolved by all the Judges, that if any of her Subjects publiſhed ſuch Bull of n 
Excommunication, it was High Treaſon by the Common ps ; and afterwards by an 0 


Act of Parliament 13 E1iz. cap. 1. it was declared to be High Treaſon, and Anno 21. c 
of her Reign, Campian, Sherwin, and other popiſh Prieſts coming into Exgland, and Wi b 
confeſſing they came hither to make a Party for the Catholick Cauſe, were indi@- 8 
ed for High Treaſon at Common Law, and executed. 5 Rep. In the Caſe of the King's at 
Eccleſiaſtical Law. | | 
15. If a Peer of Ireland commit Treaſon there, he cannot be tried in England, be- « 
cauſe he is not a Subject of England, but of Ireland; and the Trial in ſuch Caſe is b | b 
Parliament, and not per pares. Dyer 360. 20 Eliz. 1 And. 262. Orork's Caſe. 01 
16. Indictment for Treaſon muſt be found in the County where the Treaſon is ? 
committed, and ſuch Indictments may be afterwards removed into B. R. and the Jury I 
ſhal! come from the Place where the Indictment was found. Dyer 286. 12 Elix. ED 
17. Somervile, and Arden and his Wife, conſpired in the County of Warwick to kill E 
the Queen; upon which a Queſtion was moved upon the Statute 33 H. 8. cap. 23. by WF © 


which tis enacted, That a Man may be indicted for High Treaſon in what County the ur 
King pleaſeth ; and the Statute 1 & 2 Ph. & Mar. cap. 10. is, that all Trials for Trea- C: 
ſon, ſhall be according to the Order and Courſe of Common Law, and not otherwiſe ; now it 
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was ſaid, that an Indictment is one Thing, and a Trial another Thing, ſo that Man co 
might be indicted in what County the King pleaſeth, and the Trial ſhall be according co 
to the Courſe of the Common Law; but it was held, that the Statute 1 & 2 Ph. & de 
Mar. reduced the Indictment, with all other Circumſtances requiſite to a Trial, to the ch. 
Courſe of the Common Law, and by the Common Law the Jndictment muſt be found he 
in the County where the Fact was committed; and thereupon a Commiſſion was di- Ki 


reſted to Juſtice Mead, and Baron Shute and others, to inquire of 'Treaſons, &c. before Wi vi. 
whom Somerville was indicted in the County of Warwick, for compaſſing the Death of no 
the Queen, and that he took a Piſtol, Powder and Bullets, and went towards the Of 
Queen then at &. Fames's, to execute his devilliſh Intentions ; and that he, and Ara" Ra 
and others aſſembled at Perk-Hall in Warwickſhire, and there Somerville was procured 


to deſtroy the Queen, &c. upon this Inditment another Queſtion did ariſe, ular 
n > ſhouls 


| ould be an Overt-Act within the Stdtute 2 


. Treaſon. 


an Overt-Act withii 8 5 Ed. 3. and as to Somerville it was held, 
that his bein armed with a Piſtol, Sc. and his going 
cient, Overt-Act, and as to Arden and the other Confſpirators, their Aſſembling together 


to procure Servi to commit this 'Treafon was an Overt-A& : This Inditment was 
London, Somerville upon 


removed, and the Offenders coming to a Trial at GV, 
his Arraighment pretended himfelf mad ; and thereupon it was held, that the Sheriff 
of London might return a Jury, to try whether he was ſo or not; afterwards Somer- 
ville confeſſed the Indictment, and Arden, &c. pleaded not Guilty, and a I/arwick- 
ſpire Jury being ſworn, he was found Guilty and was executed; but Somerville hanged 
himſelf in the Tower. 1 And. 104. Somerville's Caſe 

18. Several People in Oxfordſhire conſpired to aſſemble themſelves, and to move 
others to riſe and to pull down Encloſures ; and for that Purpoſe they reſolved to go to 
the Lord Norris's Houſe and others, and to ſeiſe their Arms and Horſes, and to 
kill ſeveral Perſons, and from thence to march to London, where (as they ſaid) there 
would more join with them; all this Matter appearing upon their Examination and 
their own Conteſhon, was adjudged High Treaſon. 2 And. 66. | 

19. Adbering to the King's Enemies ont of the Realm is Treaſon ; and by the Statute 
33 H. 8. cap. 2. ſhall be tried by a Jury in England, either in B. R. or by a ſpecial 
Commiſſion. See the Af. 

20. Bradſhaw and Burton made an Agreement between themſelves, and with others 
to riſe and arm themſelves, and ſo to go from Place to Place to pull down Enclo- 


towards the Queen was a ſuffi- 


ſures, which was done accordingly ; and this was adjudged High Treaſon within 


the Statute 13 Elix. cap. 1. See Popham 122. Bradſhaw and Bartos's Caſe. 


21. Adjudged, that he who intendeth by Force to preſcribe Laws to the King, and Mods 
to reſtrain him of his Power, doth intend to deprive him of his Crown and Life: 620. S. C, 


That though a Man is ignorant of the Intention of thoſe who take up Arms againſt 
the King, yet if he join in any Action with them, he is guilty of High Treaſon: That 
if any Man attempt to ſtrengthen himſelf, ſo far that the King cannot reſiſt him, 'tis 
High Treaſon: That the Law conſtrueth every Rebellion to be a Plot againſt the 
King's Life, and a Depoſing him; becauſe a Rebel will not ſuffer that King to reign 
and live, who will puniſh him for Rebellion. Earl of Eſſex's Caſe, in Cambden's Life 
of Hueen Elix. . > EE 

22. In a Parliament holden 1 Car. it was reſolved by all the Judges, that the Pro- 


| ceedings againſt a Peer for High Treaſon ought to be by Indictment; and if tis for a 
| Treaſon done beyond Sea, and made ſo by the Act 3 Fac. cap. 4. it muſt be by Indict- 


ment taken before Juſtices of Aſſiſe where the Offender was taken, or before Juſtices 
of the King's Bench; for in ſuch Caſe the Trial cannot be by the Statute 35 UH. 8. 


cap. 2. but where the Treaſon is done in Erg/ard, and the Indictment found, it may 


be tranſmitted by Certiorari to the Parliament, and the King may appoint an High 
Steward, or the Proceedings may be by Bill which paſſes both Houſes; and then 'tis 


| an Attainder with the Conſent of the King. Hutton 131. Lord Digby's Caſe. 


23. Tis not cælum or ſolum which makes a Man a Subject, but tis obedientia & lige- 


ania, for if Enemies poſſeſs a Town here and have Iſſue, they are not Subjects, tho 
| born within the Realm, becauſe they were not born under the Allegiance of a Subject, 


or Protection of the King; and therefore where Stephano Ferrara de Gama, and another 


Portugueſe, came into England under the Queen's Protection, and conſpired with Dr. Lopes in 
| Treaſon againſt her, the Indictment muſt be contra Dominam Reginam, but not naturalgn 
Douminam ſuam, but it muſt conclude contra ligeantiæ ſux debitum; but if an Alien 
Enemy invade the Realm, and is taken here, he cannot be indicted for Treaſon, be- 
| cauſe the Indictment cannot conclude contra ligeautiæ ſuc debitum, for he was never 
| under the King's Protection, but he'muſt be put to Death by Martial Law. 7 Rep. in 
| Caloin's Caſe. | 


24. Sir Walter Raleigh was indicted Auuo 1 Fac. for High Treaſon, and tried and 2 Roll. 
convicted before Judges commiſſioned to try him at Viucheſter; adjudged, that he Rep. 50, 


could not be executed by a Warrant under the Great Seal or Privy Seal, without being 
demanded what he couſd ſay for himſelf, why Execution ſhould not be awarded; and 


thereupon he'was brought up by Habeas Corpus to the King's Bench Bar, and there 


he was asked whether he had any Thing to ſay for himſelf ; who anſwered, that the 


| Xing had employed him as a General in a Voyage, and had given him Power de 
d & membris of other Subjects; the Attorney General replied, that Treaſon could 
not be pardoned by Implication, there muſt 'be expreſs Words to pardon ſo great an 


Offence ; ſo he was executed at Weſtminſter, Mich; 16 Fac. Hutton 21. Sir Malter 
Raleizh's Caſe. 
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25. One Robinſon was condemned for High Treaſon, for that he had counterfeited 
the King's Signet and a Patent, to which by Virtue of the Grant under the counter. 
feit Signet, he had procured the Great Seal, and had collected ſevetal Sums of Mone 
by it: Reſolved, that counterfeiting the Great Seal, Privy Seal, Seal Manual, or 
Signet is Hiph Treaſon ; that though ſome Words were left out, and ſome added to 
this counterfeit Patent, on Purpoſe to make a Difference between it and that under 
the Great Seal, yet the Fixing the Signet to it, and thereby obtaining the Great Seal 
to this counterfeit Patent, is High Treaſon; for the Circumſtance of publiſhing it a; 
true, and collecting Money by it, ſhew that he uſurped a Royal Authority. 2 Rol, 
Rep. 50. Robinſon's Caſe. 8 | | 

26. One Williams a Lawyer wrote two Books, the one called Balaam's Aſſe, the 
other Speculum Regale, and ſent them encloſed in a Box to King James, in which he 
propheſied the Death of the King in the Year 1621, and grounded his Opinion upon 
the Prophecy in Daniel, that Antichrifs ſhould be revealed at the Time when Sin was at 
the Higheſt ; and that then the End is nigh, which he affirmed to be at this Time, be. 
cauſe Sin was now at the Higheſt ; that this Land was the Abomination mentioned by 
Daniel the Prophet, full fraught with Deſolation ; that it was the Dwelling-place of 
Devils, and the Anti-mark of Chriſt's Church; for this he was indicted, and found 
guilty of High Treaſon at Common Law; for theſe Words import the End and De. 
ſtruſtion of the King and Kingdom; and that Antichriſtian and falſe Religion is here 
maintained, which is a Motive to the People to rebel; and if Treaſon is crimen leſe 
Majeſtatis, the King canot be more hurt than by propagating ſuch Opinions; tis true, 
this was writ and ſent to the King in a Box, and that in the End of the Sentences the 
King was admoniſhed to avoid thoſe 1 89 Which were likely to happen to him; but 
tho” it was writ, and no Rebellion or Treaſon enſued, yet in atrocioribus delictis puniti 
affectus, licet non ſcquatur effectus; neither did this Matter reſt in Opinion, for it was put 
in Writing, and /cribere eſt agere; and though it was not publiſhed but ſent in a Box, 
yet it ſhewed his Intent to be High Treaſon. 2 Roll. Rep. 88. Williams's Caſe. 

27. Adjudged, that a Perſon at the Head of a Multitude of People, there being 
about three Hundred, and going in a warlike Manner to Lambeth Houſe to ſurpriſe the 
Archbiſhop, who was then a Privy Counſellor, this is High Treaſon ; and that breaking 
a Priſon where 'Traytors are committed, and cauſing them to eſcape, although they 
did not know there were Traytors there, this is High Treaſon by the Stat. 1 H. 6. cap, 
5. Cro. Car. 583. Benſted's Caſe. 

28. Crohagan a Dominican Friar and Prieſt in Spain, being alſo an Iriſhman, ſpoke 
theſe Words on Shipboard at Lisbon, I will kill the King if I may come to him, for he is 
an Heretick; theſe Words were ſpoked in Faly, and he came into England in Augif 
following for the ſame Purpoſe, and was found guilty of High Treaſon upon the Stat. 
25 Edw. 3. though it was likewiſe High Treaſon in him, being a Prieſt, to come into 
England to ſeduce the King's Subjects; and this upon the Statute 23 Eliz. but he was 


not tried for that. Cro. Car. 242. Crohagan's Caſe. 


29. Morgan was convicted for connterfeiting twenty Shilling Peices of Silver of the 
King's Coin, and for offering them to the King's Subjects, knowing them to be coun- 


terfeited ; and had Judgment to be drawn and hanged, but not quartered. Cro. Car. 218. 


' Morgan's Caſe. 

30. Several Apprentices and others, to the Number of one Thouſand or more, met 
together in Moor-fields, under Pretence of pulling down Bawdy-Houſes, which they 
did ; but likewiſe took away the Goods, and being oppoſed by the Conſtables and 
Guards, they reſiſted, and ſome of them were wounded; then they marched in a war- 
like Manner, with Captains whom they choſe, and being diſperſed ſome of them were 
taken, and they were indicted for High Treaſon, and this being found ſpecially, it was 
adjudged Treaſon, and they were hanged. Sid. 358. The King verſus Cotton. 

31. Sir Henry Vane and Lambert, being convicted of High Treaſon, upon a Trial at 
Bar they offerred ſome Matters to ſtay the Sentence; and the Court reſolved, That the 
Indictments, though written in Latin, ſhall be read to the Priſoners in Eugliſi,, be- 
cauſe they muſt anſwer to the Matter and not to the Form of their Indictments; that 
they ſhall not have Copies of their Indictments, nor Counſel, unleſs Matter of Lav 
doth ariſe, and then only a Copy of ſo much as concerns the Matter in Law ; that the 
Statute V. 2. cap. 31. which gives a Bill of Exceptions, doth not extend to criminal 
Caſes, but only where a Judge over-ruled the Evidence in Civil Cauſes: That the 


Priſoner ſhall offer nothing to ſtay Judgment, but what ariſes out of the Indictment it 


ſelf, as Sir H. Vane would have done, (viz.) that the King at the Time when the 
Treaſon was ſuppoſed to be committed, was King de jure only, and not de facto, for 
ir was in the Time of the Long Parliament. Sir H. Vane was three Days afterwards 
beheaded on Tower-Hill, but Lambert was reprieved. Sid. 84. The King verſus Vanc, = 
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is a Baſtards his Mother is a Whore, he is gone to convey the Whore ont of the King- 
, but may come Hort Home, for if I meet him, I will kill him: At a Trial at Bar, 
the Words were adjudged Treaſon ; but the Witneſſes being of ill Fame, the Jury ac- 
quitted the Defendant. 1 Lev. 51. The King verſus Alicocke. | 
33. The Defendants were attainted by Act of Parliament for Regicides, and being 

+. brought, inſiſted that the Court ought not to proceed againſt him, without having the 

Record of their Attainder in Court; as was done in Sir Halter Raleigh's Cafe, where 
the Indictment, tho long before was made a Record of the Court; thereupon the 
Record of the Act of Attainder was removed by Certiorari into the Chancery, and 
by Mittimus ſent into B. R. and being read to the Defendants, they pleaded that they 
were not the ſame Perſons ; and a Jury being immediately impanelled, they were 
found to be the ſame Perſons; they were not allowed to challenge any of the Jury, 
becauſe the Trial was not for the Treaſon, but only of the Identity of the Perſons ; 
they had Sentence to be executed, which was done about four Days afterwards at 7- 
zurn. 1 Lev. 61. The King verſus Okey, Berkfted verſus Corbett. 3 

34. Error on a Judgment on an Indictment for High Treaſon; the Error aſſigned 
was, for that the Indictment did not conclude contra ligeantiæ ſuæ delſitum: Now tho 
all the particular Facts of the Rebellion of the Duke of Mcnmonth were fully expreſ- 
ſed, ſo that it appeared that it muſt be contra ligeautiæ ſte debitum ; yet the Judgment 
was reverſed, which Reverſal was affirmed in the Houſe of Lords by one Vote: Net, 
the Indictment againſt Sir Henry Vane and General Lambert was as this. 3 Lev. 396. 
The King verſus Tucker. | 
33. 1 in Tail, Reverſion in Fee, levied a Fine to the ſame Uſes, reſerving a 
Power to make Leaſes for any Number of Years, Cc. afterwards Tenant in Jail com- 
mitted Treaſon ; and by the Statute 13 Car. 2. cap. 15. tis enacted, that he ſhould for- 
feit all his Lands, Tenements, Hereditaments, &c. and Intereſts of what Quality or Nature 
ſoever, and whether the Eſtate-tail was forfeited by the Words of this Act was the 


9 Queſtion ; and adjudged that it was; 'tis true, all Efates were Fee-ſimple at Commer 
0 Law and forfeitable ; it was the Statute de bonis, which firſt protected Eſtatesstaid 
1g from all manner of Forfeitures, and ſo it continued till 12 Ed. 4. Taltarum's Caſe ; 
y from which common Recoveries have nor been reſtrained by that Statute, but always 


allowed to bar Eſtates-tail ; and afterwards the Statutes 4 H. J. of Fines, with the Ex- 
planation of the 32 H. 8. have been always held to bar ſuch Entails ; ſo that as to 


3 The Defendant was indicted for T reaſon, by ſpeaking theſe Words, The King 


Sid. 72. 


4 Mod. 
162. 

Coſes Adj. 
186. 

Falk 630. 


2 Lev. 
169. 
Jones 357. 
2 Ao. 
130. 


ke Alienations, theſe Eſtates-tail were ſet free by theſe Statutes ; but they ſtill continued 
is free from Forfeitures, even in Caſes of Treaſon, till the Statute 26 H. 8. cap. 13. by 
uf which they became forfeitable in Treaſon, and ſo by the Statute 5 Ed. 6. tis true. 
at. WE theſe Statutes extend only to Attainders of Treaſon, and ſo may ſeem not to affect the 
nto preſent Caſe, becauſe the Tenant in Tail was not atrainted ; but adjudged, that the 
Nas Crime mentioned in this Act 13 Car. 2. is of the ſame Nature with that mentioned 

in 12 Car. 2. by which the Offenders are attained of Treaſon, and this Tenant in Tail 
the | was one who was guilty of the ſame Offence ; ſo that he is 72 pari gradi with thoſe 
un- who were attainted. 1 Vent. 299. Brown verſus J//aite ; this Judgment affirmed in the 
218, 


e and in the Houſe of Peers, 1 V. & M. by the Majority of one 
oice only. | þ 
36. Sir Miles Stapletors was arraigned at the Bar for High "Treaſon, and a Day be- 
they ing appointed for his Trial, the Proſecutor Baldron made Oath that his Wife was a 
material Witneſs, and that ſhe was near her Time of Lying-in, and could not be at 
War- the Trial: Thereupon he deſired that he might be try'd in Torkſhire at tlie next Aſ- 
were tes, and it was ruled that an Indictment for High Treaſon may be try'd at the Aſ- 
| files, by Virtue of the Statute 14 H. 6. cap. 1. becauſe that Stature gives the Judges 
of NI Prius Power to give Judgment, and award Execution, in Caſes of Felony and 
Treaſon, which cannot be, unleſs ſuch Offences are try'd at the Aſiſes; for guatenns 
| Judges of Niſi Prins, they cannot give Judgment in Caſes not legally coming before 
them; and that a Tales may be awarded in Treaſon, by Virtue of the Statute 4 U 5 
77%. & Mar. cap. J. where the King is Party; and that Indictments for Felony or 
| Murder removed into B. R. may be ſent down to be try'd at the Afiſes, by Virtue 
| of the Statute 6 II. 8. cap. 6. but that Statute doth not extend to "Treaſon. Reym, 
| 367. Sir Miles Stapleton's Caſe. 
37. The Preamble of the Statute 2) Eliz. cap. 2. is; (viz.) Whereas Feſuits, ſemi— 


| #ithdraw the Subjetts from their Obedience, &c. The Defendant was indicted upon this 
ee, for that he being born within the King's Dominions, and being a Prieſt or- 
aned by the Authority of the Seexof Rrme, on the 28 Feb. 31. Car. 2. was and 
2 


/ 


uary Priefts, and other Prieſts, have of late Tears come, and been (ent into England to 
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39. In a ſpecial Verdict upon an Indictment for High Treaſon, the Jury found 

that Patrick Harding, to the Intent to depoſe the King, and to reſtore the late King 

James, did liſt and raiſe ſixteen Men to war againſt the King; and theſe ſixteen Men 

ſo liſted and raiſed, did ſend out of this Kingdom (into the Kingdom of France, to 4. 

fift and aid the French King then, and yet an Enemy to the King, and in open War it) 

him) and to join themſelves with the Enemies and Rebels of and againſt the King, in 

waging War againſt him; the Queſtion was, whether this was within that Clauſe of 

the Statute 25 Ed. 3. of levying War againſt the King, (viz.) If a Man levy War 

againſt the King in his Realm, and here the Verdict finds that theſe Men were ſent 

beyond Sea; another Queſtion was, whether the Fact ſet forth in the Indictment was 

an adhering to the King's Enemies, which is another Clauſe in that Statute ; it was 

agreed on all Hands, that the Fact found by the Jury was within that Clauſe ; for they 

find that the Defendant did ſend the Men he raiſed zuto the Kingdom of France, to a{- 

ſiſt and aid the French King, then and yet an Enemy to the King, and in open War ith 

him ; whereas the Indictment was ſhort of this Matter, for that charges him with 
ſending Men out of England ad ſeſe jungend* aliis hoftibus, inimicis & rebellat' Domini 

Regis, without ſaying who theſe Enemies were, that the Court might judge whether 

they were Enemies, as the Law intends ; there were ſome Doubts upon both theſe 
Queftions ; but the greater Part of the Judges, being afſembled at the Chief Ju 

ſtice's Chamber ſome Time afterwards, agreed that the Defendant was guilty of High 
Treaſon within the Clauſe of that Statute, for compaſſing the Death of the King; for an 
Intention to depoſe the King (being proved by an Overt-Act) hath always been taken 

to be within that Clauſe of compaſſing his Death ; ſo Judgment was given againſt 
Harding in the following Seſſions, and he was executed. 2 Vent. 315. Harding's Cale 

40. The Defendant was indicted of High Treaſon for raiſing a Rebellion in Cui 

lina in America, and try'd at Bar and acquitted ; and it was held, that this Trial wa 

allowed by the Statute 25 H. 8. cap. 2. by which *tis enacted, that Foreign Treaſon 

may be try'd by a ſpecial Commiſſion, or by the Court of King's Bench, by a Jur) 

of "il that being the County in which that Court fits. 1 Vent. 349. Cuept 

er's Cale. | | 

2 Lev. b 41. Three Frenchmen were indicted for Treaſon in Coining and Clipping the King“ 
98. Money; and by the unanimous Opinion of all the Fudges of Enzland, the Judgment 
Raym. for this Treaſon is Drawing and Hanging, but not Quartering ; for by the Statute 25 
N Jones Ed. 3. which mentions only Corning, the Judgment for that Offence is to be drav! 
232, S. C. and hanged ; and by the Statute 3 H. 5. Clipping and Diminiſbing the King Coin, | 
declared to be an Offence within the Statute 25 Ed. 3. which Statute was not repealed 


by the Statute 1 Mar. but continues ſtill in Force; for by the Statute 1 Marie, 4 
; 3 | Treaſoſ 


— — a 


—_— : 


2 


* 


Treaſons within the Statute 25 Ed. 3. are left as they were before: Now Coining is 
expreſly within that Statute, and Clipping is declared likewiſe to be within it, by the 
cratute 3 H. 5. and ſo the Statute 1 Eliz. againſt Coining, doth not make it a new 
Treaſon ; therefore the Judgment for Coining being Drawing and Hanging, the Judg- 
ment for Clipping muſt be ſo too, for that ſeems a leſs Offence than Coining. 1 Vent. 
254. Beliew's Cale. - | e | 
42. Holloway was outlawed for High Treafon, and taken at Nevis in the Weft-Indies, 
and brought to the Bar, where the Clerk of the Crown read the Indictment ; upon jy 
which he was outlawed, and the Attorney General conſented, that the Outlary might be | 
reverſed, and that he might be. try'd ; but he having nothing to alledge in his De- 
fence, the Court made a Rule for his Execution, (without pronouncing any Sentence) 
and he was executed. 3 Mod. 42. Holloway's Caſe. | Es 
43. Sir Thomas Armſtrong was outlawed for High Treaſon, and being taken gt Leyden 
in Holland, was brought to the Bar, and deſired Leave of the Court to reverſe the 
Ontlary, and that he might come to his Trial, by Virtue of the Statute of * Ed. 6. by * & 6 
which tis enacted, that if the Party within a Tear after the Outlary, ſhall yield himſelf Ed. 6. 
to the Chief Juſtice and offer to traverſe the Indict ment, he ſhall be admitted to traverſe cap. 114 
it, &c. He inſiſted, that it was not a Tear ſince he was ontlawed, and craved the Be- 
nefit of that Statute : Sed per Curiam, it was denied, becauſe he did not yield himſelf, 
but was taken; and a Rule was made for his Execution, and he was executed. 3 Mod. 
47. Sir Thomas Armſtrong's Caſe. 5 
44. The Defendant being a Nonconformiſt Miniſter, was indicted for High Trea- 
ſon in preaching theſe Words, [. Me have had two wicked Kings now together, (innu- 
endo Car. 1. & Car. 2.) who have ſuffered Popery to be introduced, whom I can 1iken to 
no Body but to wicked Feroboam ; and if they (innuendo the People) would ſtand to 
their Principles, I make no doubt but to conquer our Enemies, (innuendo the King and all 
his loyal Subjects) with Ram's Horns, broken Pitchers, and a Stone in a Sling, as in the 
| Days of old: This Indictment was try'd at Bar, and the Defendant found guilty upon 
the Evidence of two Women; it was inſiſted in Arreſt of Judgment, that the Words 
diſcharged of the Iunnendo's do not import any Treaſon ; the Crime ſeems to conſiſt in 
theſe Words, Ne have had two wicked Kings together: Now this denoting a Time paſt, 
may as well be intended King Ethelred and Alfred, as King Charles the firſt and ſecond, 
of whom there was no precedent Diſcourſe ; & per Curiam, the Judgment was ar- 
reſted ; tis true, Words may be an Overt-A& of Treaſon, but then they muſt be ſo 
certain and poſitive, as plainly to denote the Intention of the Speaker; and therefore 
theſe Words are not treaſonable without an Averment, that they were ſpoken ge rege. 
3 Mod. 52. Roſewell's Caſe, 15 8 b 
| 45. Mr. Ayloſſe and Mr. Nelt hrop were outlawed for High Treaſon, and being brought 
to the Bar, a Rule was made for their Execution; and the Chief Juſtice Herbert de- 
cared, that there was no Hardſhip in making this Rule upon an Outlary, becauſe thoſe 
_ fly from Juftice add a new Crime to their Offence, c. 3 Mod. 72. Aylofie's 
| Caſe. | 
46. Chriſtopher Batſcomb was convicted of High Treaſon upon his own Confeſſion, 
and executed; and upon a Writ of Error to reverſe his Attainder, the Errors affigned 
| vere, that there was no Arraignment or Demanding Fudgment, that there was no Pro- 
| ceſs of Capins, but a Venire facias, which ought not to be in Treaſon, that after the * Ses Go- 
Confeſſion the Judgment followed ; and it doth not appear, that he was * asked what ring verſ. 
he had to ſay, why Sentence of Death ſhould not paſs upon him, for poſſibly he might Peering. 
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| have pleaded a Pardon, and for theſe Reaſons the Attainder was reverſed. 3 Mod. 265. een = 
Mr. Batſcomb's Caſe. 7 to 1 


47. The Defendant was indicted, for that there being a War with the French King, 
| he (the Defendant) falſo, malitioſe & proditorie hired a Boat to aſſiſt the King's Enemies 
to eſcape beyond Sea; that the Boat ſo hired was brought to the Shore, in order to. 
| embark the Defendant and others, where he (the Defendant) was taken; all this 
| Fas found by the Jury; it was objected in Arreſt of Judgment, that this was nor an 
Offence at Common Law, nor by any particular Statute ; for if it was, then an I 
77107 to do an unlawful Act would be a Crime; but adjudged, that the Law takes 
Jotice even of an Intention to conmit Treaſon ; and any Preparation to affift the 
| Aing's Enemies, is an Offence againſt the publick Peace, and therefore puniſhable 
at Common Law; that our Actions are governed and qualified by our [tcnitions, 
and by them are made more or leſs criminal. 5 Mod. 206. The King verſus 
Copper. | 
48. Tenant for Life, Remainder in Tail to his firſt Son, Remainder in Fee to T. P. 
| the Tenant for Life was attainted of High Treaſon, and died without Iſſue ; it was 
Bbb . inſiſted, 
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Pl. 57. 
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4 Mod. 
395» 

Caſes Adj. 
127. 8. Co 


inſiſted, that the Eſtate is veſted in the King, by the Statute 33 H. 8. without an 
Inquiſition, as if a general Office had been found, and then it would have been ſu 


— 


— 


poſed a Fee; but adjudged, that by the Statute no other Eſtate is veſted in the King, 
than what the Perſon attainted had; and as in Caſe there had been a ſpecial Office found 
therefore the Remainder Man in Fee may enter; tis true, where an Eſtate in Fee is found 


in the Perſon attainted, it muſt be avoided by a Traverſe, or an Amoveas many 


2 Salk. 4.69. Linch verſus Coat. See Sheffeild verſus Ratcliffe. Moor 100. Cro. Elix. 640. 


Hob. 334, and Dyer 335, 354. S. P. 


49. Upon a Writ of Error to reverſe an Attainder in Treaſon, the Error aſſigned 
was, that it did not appear that the Party convicted was asked what he had to ſay, wy 
Judgment ſhould not be given againſt him; and for this Reaſon the Attainder was re. 
verſed, for he might have a Pardon, or ſome Matter to move in Arreſt of Judgment. 
2 Salk. 630. The King verſus Geary. See Plowd 387. Co. Ent. 532. Raſtal's By 

5. TO | 
1 Upon a Writ of Error to reverſe an Attainder in Treaſon, upon an Indictment 
againſt him, being in Rebellion with the Duke of Monmouth, &c. the Error aſſigned 


was, that contra ligeantie ſug debitum was omitted in the Indictment ; it was held, that 


there could be no Treaſon where there was no Allegiance, therefore an alien Enemy 
cannot commit Treaſon; *tis true, this Indictment ſets forth, that the Defendant . 


geantie ſig debitum minime ponderans did traiterouſly wage War againſt the King ve. 


rum & naturalem Dominum furm ; but a Man may not conſider his Duty, and yet not 
act againſt it; therefore theſe Words will not ſupply the Omiſſion of contra liegeantir 
ſuæ debitum ; beſides, they only imply, that he acted againſt his Allegiance ; and Indig. 
ments for capital Offences are never made good by Intendments; tis admitted, that 
there are ſome Indictments where this Clauſe is omitted; but thoſe are IndiQment 
for Treaſon, made by particular Statutes, and not where the Fact was Treaſon in its 
Nature; and in ſuch Caſes it is ſufficient, if the Indictment purſue the Words of the 
Statute, and conclude contra formam ſtatuti, &c. the Attainder was reverſed. 2 Salk. 
630. Tucker's Caſe. | 

51. Charnock was indicted for High Treaſon; and at his Trial the Queſtion va, 
whether Words could be an overt Act, E9c. in compaſſing the Death of the King; ad- 
judged, that looſe Words without any Relation to an Act to be done, are not an oven 
Act; but Words of Perſuaſion to kill the King are overt Acts of compaſing his Death, 
fo is conſulting how, and in what Manner to kill him ; the bare Imagination makes 
the Treaſon, and any external Act which may be a Manifeſtation of ſuch Imagination, 
is an overt Act. 2 Salk. 631. Charnock's Caſe. See Cro. Car. 117. | 

52. Writ of Error to reverſe an Attainder in Treaſon; the Error aſſigned was in 
the Judgment, out of which was omitted this Part of it, (viz.) in the burning the 
Bowels, it was not ſaid in conſpectu ejus, or ipſo vivente comburentur ; and adjudged, 
this is a neceſſary Part of the Judgment, for though Death is u/timum ſupplicium, ye 
tis more ſevere and formidable to be inflicted in Treaſon, than in any other Crime; 
and therefore there is a ſtated Judgment for this Offence by the Law, from which the 
Court cannot vary : Now though in the Record certified theſe Words were omitted, 
yet in the Record below at the Old Baily there were theſe Words; but the Court 
would not amend it, the Attainder was reverſed. 2 Salk. 632. The King verſus Hal 
cott. See Plowd. 387. Raſtall 545. Co. Ent. 422. See Jones 421. Sampſon's Caſe. 

53. One Cranburne a Subject of England, was indicted for that he, contra ligeantit 
ſue debitum with others, did proditorie conſult, &c. of Ways and Means how Domini 
Regem they might kill, & conſenſerunt & agreaverum, that forty Horſemen ſhould be 
provided for that Purpoſe, Ec. it was objected againſt this Indictment, that it ougit 
to be contra naturalis ligeantiæ ſue debitum, & Regem naturalem Dominum ſuum, and 
this would be to diſtinguiſh it from a /ocal Allegiance ; beſides here are two diſtind 
Acts of Treaſon, (viz.) the Compaſſing the Death of the King, and the Agrecing is 
Conſenting to provide forty Horſinen; and the Firſt is laid to be proditorie, but the laſt 
not: As to the firſt Objection, it was adjudged that contra ligeantie ſuæ debitum Wb 
ſufficient, without the Word zaturalis, becauſe Allegiance is the Genus, and that being 
ſer forth, all Species of Allegiance ſhall be compriſed under it; and as to the two d. 
ſtint Acts of 'Treaſon, the copulative Et conveys the Force of the Word proditorte i 
the former Sentence to the Laſt ; but in Truth, here is but one Treaſon alledged, a? 
that is the Compaſſing the Death of the King, which is laid to be proditorie, for i 
that which makes the Treaſon; the Agreeing and Conſenting to provide Horſemen“ 
the Overt-Act to prove the Treaſon, and 'tis the Evidence of it, but 'tis not the Tr 
ſon it ſelf, therefore there is no Occaſion of repeating the Word proditorie in {ettin! 


forth the Overt-Act ; bur if a diſtin Treaſon hag been alledged, as of levying * 
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The King verſus Ayloffe. See 3 Cro. 23 275, 558. 


* * 


where the Treaſon conſiſts in the Act it ſelf, and not barely in the Intention, there it 
muſt be laid to be proditorie; becauſe the very Act of levying War is Treaſon in it 
ſelf, and not an Overt-Act of Treaſon. 2 Salk. 633. Cranburne's Caſe. 

4. By the Words of the late Statute, a Perſon indicted for Treaſon is not bound 
to plead, unleſs he hath a Copy of the Indiftment ; but then he muſt demand it, and he 
muſt complain if 'tis refuſed ; but if he hath pleaded, then 'tis too late to claim it, 
becauſe the Granting the Copy of the Indictment is only to enable him to plead ; and 
when he hath already pleaded, he admits himſelf able to plead without it, or that 
it would not do him any Service to require a Copy. 2 Salk. 634. Cook's Caſe. 

"7 Indictment for High Treaſon in adbering to the King's Enemies, with man 

Frenchmen Enemies to the King ; and that they did navigate a Ship called the Clamarty, 
with a Deſign to deſtroy the King's Ships; it was objected againſt this Indictment, that 
the Adhering was not ſaid to be againſt the King, and that Navigating the Ship was 
not a ſufficient Overt-Act of adhering, without fighting, or ſome Act of Hoſtility 
done; adjudged, that an Indictment for levying War, or adhering to the King's Ene- 
mies, generally without ſhewing ſome particular Inſtances, is not good ; becauſe theſe 
Words, (viz.) And be thereof proveably attainted by ſome Overt-Act, do immediately 
follow, and are connected to theſe Treaſons which are mentioned juſt before, ard 
theſe are Compaſſing the King's Death, Levying War, and Adbering to the King's Enemies : 
That a diſtinct Overt-Act cannot be given in Evidence, unleſs it relate to prove the 
Treaſon alledged, for then *tis good Evidence; as if Conſulting to kill the King is al- 
ledged, any Actings or Doings in Purſuance of that Conſultation may be given in 
Evidence, becauſe they are a farther Manifeſtation of the Treaſon alledged in the In- 
dictment: Then as to the firſt Objection, that the Adhering is not ſaid to be againſt 
the King ; it was r that Adhering to his Enemies, is an Adhering againſt him; 
that Joining with Rebel Subjects of the King's Allies, and fighting with them under 
the Command of an Alien Enemy Prince, is Treaſon in adhering to the King's Ene- 
mies: That Cruiſing in this Ship, without doing any Act of Hoſtility, is a ſufficient 


| Overt-Act of adhering, comforting and aiding ; for where an Engliſhman liſts himſelf 


and marches, this is Treaſon without coming to Battle; and there may be a Levying 


War, without actual fighting. 2 Salk. 634. Vaughar's Caſe. 


56. The Defendant was indicted for High Treaſon, for that he on the tenth Day of 


Teb. in the ninth Year of the Reign of King Will. & diverſis aliis diebus & vicibus tam 1 
antea quam poſtea, in the Pariſh of St. Clements Danes, did traiterouſly conſpire to kill 52. S. C. 


the King; adjudged, that Evidence may be given of the Fact at any Time, either be- 


| fore or after the Day alledged in the Indictment, becauſe *tis only a Circumſtance and 


mere Form; for ſome Day muſt be laid in the Indictment, and it may be at any 
| Place, ſo it be within the County. 


I Salk. 288. Charnock's Caſe. 
57. The Chief Fuſtice Holt doubted, whether an Executor could bring a Writ of 


| Error, to reverſe the Attainder of his Teſtator for High 'Treaſon, becauſe by the Re- 
| verſal, the Blood and Land is reſtored, which is of no Advantage to the Executor, 
and the Goods are forfeited by the Conviction ; but the other Judges were againſt him, 


becauſe the Executor is Privy to the Judgment, and may have a Loſs. 1 Salk. 295. 


Bbb3 (B) Con⸗ 


- W898 * —— a _ — 
— — — > - ed — — — 


——_ 4 . — — 
* — — — ** 5 — 
— — — — = _— — — 
— — — TE 
e —_— — * — 
——— — —ůĩ—— IE ——— ee ennns — — = 


—— 


— CETeann — 
— — — — marr * 


1 7 
wy 
i 
"0 
1 
AG 
! 
J 
1 
o 
Ll 
' 1 
q 
4} 
' 
„ 
þ 
£4 


* 2 hn 
— ———— Df＋wH2—:ͤ 


p — * — li K — — — — — - — 
2 — a ene Rn 
— : 6 . » TW — 4 p N 
C N — = — ws gm ne Ponta —ͤ—œ— — 
- — , - — 
8 * > - 5 — amp n * 
— — — 2 — — . — 8 E on abner rn 
8 . ˙ > ee Tre nn < LR = A 
—_— —— — — m — ä — < = £25 Laſs: — — — — 


6 ' De” 
— — 
— St — 
— — — 


— — — — — —— 
* —ä — — — .WKT% „ —— —— - — 
TTT. TT 


. - r . — SOT" PET So RT - —— 
Dre co. 1, SALES — r.. ——— = = — 2 —— 2 = 
— — — 2 — — = =» 
CEE * a —— jen — 2 = 2 — 2 — = 
— ——— — —— nn — 
. ͤ— IA SS 5 
— — KEEL EE 


— DES, 
. I 


+ 
in 
i 
4 
Fi 
1 . 
1 
if; 
r 4 l 
. 79 
1 
n 
\* 8 
1 
N 
ig 
' oY 
"1 5 
\ if 8 
ily 
41 
. 
LSE 
IT : 
\ 10-0" 4 
#f 
i: 1 
47 
_ 
14 
TH 
wh 
» 4 
4 
1 * 
U 
bt 
. 
_ 
=” 
4 
1 
o i 
i * oh 
i 
it 
* it 
' 
| by 
4 
x 
i 
* 
if ) 
i 
444 
2 * 


9 — — — = 
— — — 


* T1 
— 2 2 * 
* 
Ent Ea 
— — — — 8 >= 
: —— Ez 


— 


7 — — — 
EREZSS 
— f ̃ ͤ!T——T—I— — TED Donne 4 nLS 
— 
ED I —— . 


F — N * ==. => 

. * — 2 — oh — - — 

þ : — . — 3h % = 
— — — = = — 


r 
— 6 ge 


TIN < . l —_— — ĩ 
— = —U— — a SG — 
— py — — n —ů — 

— — — Le rg Ira — So — — _ — 3 
rr 2 — . ̃ —ůů — —— — 

” — = = - CEE — net = nn j —ðꝑp 

— — VT. — = K - b 

J = 


— — — 
<-> — 
— = G7. 


. * = - 
= 2408 8 r a al. as. tO. ads 4 — 4 , 
CY" 
— 


W. Jones 
425. S. 8. 


Antea pl. 
4. 


Treaſon. 


Concerning Petit Treaſon. 


t. TH Etit Treaſon is an Offence 1 the Head, though not againſt the fiprens 
Head; as by a Wife killing her Husband, a Servant killing his Maſter, or , 
Parſon killing the Biſhop. 5 

2. A Servant conſpired to rob her Miſtreſs, and in the Night-time ſhe let a Felon 
into the Houſe, and ſhewed him the Bed where her Miſtreſs lay, and there he killed 
her, the Servant ſtanding by with a Candle, but ſaying nothing; it was a Quere, whe. 
ther the Servant was a Principal, and guilty of Petit Treaſon. Dyer 128. Plow, Com, 
100, 260. | ; 

3. The Wife conſpired with her Servant to kill her Husband, which ſhe did in the 
Abſence of the Viſe; adjudged that it was petit Treaſon in the Wife, though but 40 
ceſſary to the Murder, becauſe it was petit Treaſon in the Servant; but it had not 
been ſo, if ſhe had conſpired with one who was not her Servant. Dyer 332. | 

And therefore where the J/ife and another who was not her Servant, conſpired the 
Death of the Husband ; the Inictment was, that the Wife proditorie, and the other 
Perſon felonice gave him Poiſon in a Poſſet, which he not knowing drank, and in a 
ſhort Time died; the Wife was burnt. Cro. Car. 331, 382. Pigot verſus Piggot. Poſtea 

I. 5. 1 
5. In Piggot's Caſe beforemention'd, the Mother in Law was acquitted upon the In- 
dictment, and ſhe brought an Action againſt her Son in Law for a malicious Proſecu- 
tion, and recovered Damages; afterwards he brought an Appeal of Murder againſt her 
for poiſoning his Father, upon which ſhe was convicted at the Bar in B. R. and car- 
ried down into Berkſhire where the Fact was committed, and there burnt. Mod. Caſer 
217. N 


(C) 
Ok the Judgment and Foꝛkeiture in High Treaſon. See Attaindi. 


per totum. 


1. 1T vas a Queſtion, whether an Earldom might be forfeited for Treaſon; and ad- 

judged that it might, and this was by a Condition in Law annexed to the Eſtate 
of the Dignity ; but if it could not be forfeited at Common Law, yet *tis clear tis 
now forfeited by the Statute 26 HF. 8. which gives a Forfeiture of all Inheritances; and 
a Dignity is an Inheritance, and ſo within the expreſs Words of the Statute. 7 Rep. 33: 
In Nevil's Caſe. : 

2. The Biſhop of Durham hath Fura Regalia in his Dioceſe ; afterwards the Statute 
26 H. 8. was made, and the Queſtion was, whether the Forfeitures for Treaſon ſhould 
be taken away by that Statute from the Biſhop, and veſted in the King; adjudged, 
that for new 'Treaſons the Biſhop ſhould not have the Forfeitures, but that he ſhould 
have the Forfeitures of Lands in Fee-ſimple, by Virtue of the Saving in the Act. 12 
Eliz. Dyer 289. Biſhop of Durbam's Caſe. 
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(D) 


Trials therein. 


1. DV the Statute 1 2 M. cap. 10. Trials of Treaſons are to be had and uſed ac- 

B cording to the Curſe of the Common Law ; but Treaſons committed out of the 
Realm, could not be tried = the Courſe of Common Law, therefore the Statute 
33 H. 8. provided a Remedy in ſuch Caſes; but though the Statute 1 Mar. ſays, 
that Trials in Treaſons ſhall be according to the Courſe of the Common Law ; yet thar 
Statute 33 H. 8. which directs in what Manner Trials for Treaſons done out of tlie 
Land ſhall be had, is not thereby repealed ; bur it repeals the Trials for Treaſons done 
in a foreign County; for the Offenders muſt be indicted in the proper County where 
the Offence was committed, and though it be removed into B. R. it muſt be tried by a 


Jury - Freeholders of the proper County. Mich. 3 Marie. Dyer 132. Hill. 12 Eliz. 
Dyer 281. | 


Trees. See Eſtovers, Wafte, 
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Trelpals. 


Where the Action muſt be brought, | Treſpaſs for entring, &c. and hunting, 

and againſt whom it will lie, and. (F) 3 

not lie; and what is a good Plea | For beating the Plaintiff's Serygyy, 

in Bar to the Action, and what not; | and for taking them out of his Hr 

and of Damages in 'Freſpaſs. (A) vice. (G) | | 
Treſpaſs in Aſſault, Battery and Mai- In what Caſes both Treſpaſs and Tre. 

hem. (B) N I ver will lie, and how thoſe differ 

Of the new Aſſignment of the Place. | from 4 7 (H) 

(C) „ For Ways, Water-courſes, Paſlages, G, 
Treſpaſs for Chaſing, Gc. and for ta-] and for not ſtouring Ditches. (1) 
king Cattle, Dogs, Fiſh, Hawks, | Where the Declarations, and Pleas i 

Sc. (D) Treſpaſs are good, and not good 
Treſpaſs for entring and damaging, and with a Continuando, &c. (x 
Graſs, Trees, Hedges and other | Juſtification, Gc. and Pleas in Tre 


'Things. (E) paſs. (L) 


z 


1 


1 * ; 838 — 
— l * 


(AJ 


here the Action muſt be brought, and againſt whom it will le 
and not lie; and what is a good Plea in Bar to the Action, an) 
what not; and of Damages in Treſpaſs, See (K) per totum. 


, OS Doc ooo 


HE Defendant committed Adultery with a Woman in Southwark where 
they both dwelt, the Woman went to Ratcliff in Middleſex, the Ma 
brought her from thence to Richmond in Surrey; the Plaintiff brought a 
Action of Treſpaſs in London, de uxore rapta & abducta cum bonis wii; 
it was a Doubt, whether upon this Matter given in Evidence, the Defendant could bt 
found guilty in London; but the Jury found him guilty generally, and gave the Hu- 
band 300 J. Damages. Dyer 256. 

2. Treſpaſs quare vi & armis, &c. was brought againſt Tenant at Will for cutting 
down Trees ; and upon Demurrer to the Declaration, it was a Queſtion, whether thi 
Action did lye againſt Tenant at Mill; it was agreed, that Vaſte would not lye again 
him, and therefore adjudged, that this Action was well brought. Golds. 72. Walgrat 
verſus Somerſet. > | Z 

3. It lies againſt a Servant for taking his Maſter's Goods; but he cannot have Tre: 
paſs if they are taken from him, becauſe he hath neither a general or ſpecial Prope! 
ty. Golds. 12. Moſſe's Caſe. 1 Leon. 8. ay verſus Haynes. 
| a. Where Conies encreaſe ſo faſt in my Land, that they deſtroy the Lands of 1 
Neighbours, an Action of the Caſe, or Treſpaſs will not lye againſt me; becauſe | 
one Man might have an Action of the Caſe, every Man who is damnified might har? 
the like Action, which the Law will not allow, becauſe ſuch Actions would be int- 
nite; and Treſpaſs will not lye, becauſe the Conies are feræ nature, and I have 10 
Property in them; the Remedy therefore is, that my Neighbours may kill them. 5 
Rep. 104. Boulſtone's Caſe. | 
F. Treſpaſs quare clanſum fregit, &c. the Defendant pleaded, that before this Tim 
he had brought an Ejectment againſt the now Plaintiff, for the ſame Lands in whic 
the Treſpaſs was by him ſuppoſed to be done, and had a Verdict and Execution, & 
and concluded his Plea in Bar to the Action, and this was adjudged good. 1 Lei. 


313. Kempton verſus Cooper. Golds. 43. Peyton verſus Lawſon. S. P. 


I 6, 3 


1 . 


—— 


Treſpaſs. 


i. 


„ 

6. A Treſpaſs was committed by two Men; the Plaintiff brought an Action againſt 
one of them and recovered; he ſhall have Treſpaſs againſt the other; for if he brings 
the Action, the Defendant may plead the Judgment had againſt his Companion, which 
all be a good Bar to that Action, becauſe by that Judgment the Damages were re- 
auced to a Certainty, which before were incertain; and therefore he ſhall not reſort to 
gemand the Incertainty again. Telv. 67. Broom verſus Wotton. Hickman verſus Sir oli 
poynes. S. P. Cro. Eliz. 36. Morton's Caſe. S. P. Hob. 66. Coke verſus Fenner. F. P. 

J. Where a Man bath a Freehold in a Market-place, and Corn is brought thither 
and ſet down, he cannot 1 the Taking it there Damage: feaſant. Cro. Eliz. 75. 
The Mayor of Launceſton's Caſe. a | 

3. The Owner of the Land let it to be ſowed by halves, (viz.) he was to find 


ts half the Seed, and three more were to manure the Land, and find the other half of 
ops the Seed; a Stranger ſpoiled the Corn, and all four brought and Action of Treſpaſs ; 
adjudged that this was no Leaſe of the Land, but that they were all Tenants in Coma 
70. mon of the Corn, and hecauſe it was no Leaſe of the Land, they could not all join 
e in Treſpaſs quare clauſum fregit, &c. Cro. Eliz. 143. Hare verſus Coley. 
9. The ſucceeding Churchwardens may have an Action of "Treſpaſs againſt their 
N predeceſſors for taking a Bell out of the Church; but then they ought not to declare 
1 ad danmum ipſorum, but ad damnum Parochianorum. Cro. Eliz. 145, 119. Hadmam verſus 
ö Green. | EY 
in 10. Treſpaſs by the Dean and Chapter of Exceſter, quare clauſum fregit of the Dean 
0d, only ; the Plaintiff had a Verdict, but could not get Judgment, becauſe the Chapter 
) ought not to Join in an Action of Treſpaſs brought for the Poſſeſſions of the Dear. 


Gro. Eliz. 300. Dean and Chapter of Exon. verſus Robinſon. 
11. Treſpaſs for n his Houſe and taking away a Pike, c. the Defendant 

pleaded, that before the 

Goods remaining in the Plaintiff's Houſe, who ſold them to the Defendant; and 

therefore he demanded them of the Plaintiff's Wife, (her Husband being abſent) and 

that ſhe licenſed him to enter into the Houſe, and to take the Goods, Ec. and upon 

Demurrer, this was adjudged an ill Plea, becauſe the Wife could not give him Leave 
to enter into the Houſe. Cro. Eliz. 242, 245. Tayler verſus Fiſher. Poſtea. (K) 2. 


Hh | 

12. Treſpaſs for breaking his Cloſe ; the Defendant pleaded, that long before the Time 
| of the ſuppoſed 'Treſpaſs, one B. G. was ſeiſed in Fee, c. and made a Leaſe of the Place 
where, to him the Defendant ; the Plaintiff replied, that he was ſeiſed in Fee of the 
Place where, Ec. until he was diſſeiſed thereof by the ſaid B. C. who leaſed to the 


ime, Sc. he was poſſeſſed of the Pike as of his proper 


Moor. 
461. S. C. 


pen Defendant, and that afterward he re- entered; and for the Treſpaſs done between the 
Man Diſſeiſin and the Re- entry the Action was brought; upon Demurrer, it was inſiſted 
bt 1 that the Defendant is not puniſhable for the Occupying the Land, becauſe he could 
vin; not be a Treſpaſſer to the Diſſeiſee before his Re- entry; and therefore ſhall not be an- 
d be {werable for what was done in the intermediate Time after the Diſſeiſin, and before 
Hus the Re-entry ; but adjudged, that by the Re-entry, the Diſſeiſee was remitted to his 
Poſſeſſion, as if he had never been out of it. Cro. Eliz. 540. Holcomb verſus Rawlins. 
atting 13. In Treſpaſs, Sc. the Jury found that the Plaintiff was ſeiſed, &c. with two 
r th bers in Gavelkind, and he brought the Action alone; adjudged, that the Finding this 


Matter by the Jury, is not material to the Defendant ; for though it had been a good 

ge Plea for him in Abatement to ſay, that the Plaintiff was Tenant in common with an- 
her; yet ſince he had not pleaded it, he hath now loſt that Advantage. Cro. Elix. 

554. Deering verſus Moor. Sowell's Cale. S. P. Moor 466. 

14. Treſpaſs; the Plaintiff declared that the Defendant mu cum B. G. and an- 
| other clauſum fregit ; and upon Demurrer, it was objected that the Declaration was 
naught, becauſe by the Plaintiff's own Shewing it appears that the Treſpaſs was done 
| by the Defendant and another, it ſhould have been ſimul cum aliis ignotis perſonis; but 

notwithſtanding this Objection, it was adjudged for the Plaintiff, 3 Leorw. 77. Henry 
verſus Brode. 55 5 6 

15. In Treſpaſs, Wc. the Defendant pleaded an Exchange of Lands between him and 
the Plaintiff, and that it was agreed between them, that the Plaintiff ſhould make 
the Fences, and always maintain them ; and that rhe Fences of a certain Cloſe called 
R. were in Decay, by Reaſon whereof &c. and upon Demurrer adjudged an ill Plea, 
becauſe 7575 Agreement can be no Bar to an Action of Treſpais, though it had been by 
Deed ; his proper Remedy is an Action on the Caſe againſt the Plaintiff, if he deth 
not perform his Promiſe and Agreement to repair the Fences, Cro. Elis. nog. Ave! 
| Verſus Smith, 
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' Godb. 
385. S. C. 


Jones 148. 
Stile 346. 
Dawk's 
Caſe. S. P. 
pl. 26. 


16. Six Carpenters went into a Tavern, and drank 4 Quart of Wine, and refuſeg 
to pay for it; in this Caſe ir was reſolved, that where the Law gives one Authorit 
to enter, and afterwards he doeth any Thing which is wrongful, the Law will adjudge 
that he entered with that Intent, and ſo he ſhall be a Treſpaſſer ab initio ; but the uy 
doing what he ought to do, will not make him a Treſpaſſer ; but if he enter of hin. 
felf without any lawful Authority, and afterwards doth what is amiſs, he ſhall be pu- 
niſhed for it, but not as a Treſpaſſer ab initio. 8 Rep. 146. Six Carpenter 
Caſe. | R 3 

17. In Treſpaſs for Aſſault and Battery againſt three, two of them, upon not Gull 
ty pleaded, were convicted for the Whole, and the Jury gave 100 /. Damages againſt 
them; the third let Judgment go by Default, and upon a Writ of Enquiry, the ju. 
ry gave 51. Damages; but adjudged, that the Damages which were given by the fi; 
Jury, ſhall be recovered againſt all the Defendants, becauſe that Jury aſſeſſes the Da. 
mages for the whole Treſpaſs. 9 Fac. Heydon verſus Stiles. 

18. The Teſtator made the Plaintiff his Executor, but the Defendant got Admini. 
ſtration and took the Goods ; thereupon the Plaintiff brought Treſpaſs againſt hin, 
quare vi E armis he took the Goods; and adjudged, that the Action lay, becauſe the 
Executor had the Property, though not the Poſſeſſion. 2 Bulſt. 268. Fiſher verſy 


aa a 


| 
Tung. | 
i Treſpaſs quare vi & armis fænum ſuum cepit; upon not Guilty pleaded, and: | 
Verdict for the Plaintiff, it was inſiſted, that he having declared for taking fan 
ſuum, ought to ſhew how, and by what Title it was his Hay; but adjudged, that in , 
Treſpaſs the Plaintiff need not ſet forth any Title; and if he doth, tis Surpluſage ' 
'2 Bulſt. 288. Willmore verſus Bampfeild. 7 . 
20. Treſpaſs in an Acre of Land in R. and abutted it Eaſt, Weſt, North and South; 
upon not Guilty pleaded the Jury found the Defendant Guilty in dimidio Acre infra U 
ſcript? ; it was objected, that here is no Treſpaſs found, becauſe the whole Acre i ; 
abutted with certain Bounds, and therefore the Defendant ought to be found Guilty 
within thoſe Bounds, and not zh half an Acre, which is incertain ; but adjudged, that x 
in Treſpaſs, if the Jury found it was done in a Foot of the Acre tis good, becauſe i 
in this Action Damages only are to be recovered; but ſuch a Verdict had not been C 
good in Ejectment, becauſe of the Incertainty in what Part to give Poſſeſſion by le- 1 
bere facias poſſeſſionem. Tel. 114. Winkworth verſus Man... | f 
21. Treſpaſs, the Caſe was, B. G. made a Feoffment of Lands to R. L. rendring 1 
Rent; afterwards B. G. by Bargain and Sale enrolled, ſold the ſaid Rent, and all the p 
Eſtate he had in it to the Plaintiff, who loſt the Indenture, and the Defendant found 5 
it, and vi & armis tore the Seal from it contra pacem, and to his Damage, &c. adjudy- 
ed, this Indenture muſt be a Counterpart of the Feoffment, and not the original Deed ti 
it ſelf, by which the Rent was firſt granted; and if ſo, then the Rent was not re. V 
ſerved by this Counterpart, neither did it paſs to the Plaintiff by the Bargain and * 
Sale of the Rent as incident to it; ſo he having no Title to it, the Action is not N 
well brought for tearing the Seal. 77. 223. Suckliffe verſus Conſtable. | of 
22. 'Treſpaſs for breaking into a Ship, and carrying away her Sails ; the Defendant "x 


juſtified by a Warrant from the Admiralty, to arreft the Ship and to keep her ſafe, by ve 


' Virtue whereof he entered and carried away the Sails; upon Demurrer to this Plea, he 
it was objected that the Breaking into the Ship was not anſwered, neither was there th: 
any Warrant to carry away the Sails; but adjudged, that the Entry into the Ship, die 
by Virtue of the Warrant, is in Law a Breaking it, as clauſum fregit is in other Caſes; ſer 
and that he might lawfully carry away the Sails, becauſe he could not keep herſafely pai 
(as the Warrant directs) without ſo doing. Latch. 188. Creamer verſus Tookey. | Ne 
23. Treſpaſs for breaking his Houſe at R. and carrying away 3000 J. in Money in ty 
Bags ; the Defendant pleaded, that at the Proſecution of the now Plaintiff, he was in- the 


dicted for the ſame Offence at the Aſſiſes in Nottingham, and upon not Guilty pleaded 
B. G. was found guilty as Principal, and the Defendant as Acceſſary, and thereupo" 
he pray'd his Clergy which was allowed, Sc. it was objected, that Treſpaſs, Cc. did 
not lie, becauſe the Defendant being already found a Felon by a Verdict, the Plaintiff 
ſhall not now be admitted to ſay he was a Treſpaſſer; but adjudged, that the Action 
did lie, and that the Conviction on the Indictment was no Bar to this Action of Tre!- 
paſs. Latch 144. Markham verſus Cobb. . Ho 

24. In Treſpaſs, the Caſe upon the Evidence was, that Queen Elizabeth was ſciſcd 
of the Manor of D. and made a Leaſe thereof to Sir John Fortefene for Years, except 
all Trees and Timber; Sir ohn aſſigned his Intereſt to Sir Francis Stoner: There was 
Cloſe in this Manner, Part whereof was Paſture, but the greateſt Part was covered 


with Timber-Trees; Sir Francis Stoner makes a Leaſe to T. & rendring Rent, in - 7 
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Leaſe he 


cut them down; 
* put his C attle 


25. In Tre 


m the | | | | 
jw! againſt him ; but adjudged, that it would not lie, becauſe the Herbage was 
leaſed to him, and he could not be hindered from feeding the Cloſe by cutting down 
ihe Timber, and he could not feed it without cropping the Germins ; adjudged like- 
wiſe, that upon not Guilty plea 
. Jones 388. Clitheroe verſus Higgs. 


{paſs for breaking her Cloſe, c 


anted the Herbage to the laid 7. 5 King 


mn 


James gave the Trees to R. R. 


and then he granted the Manor to the Plaintiff ; and J. S. the 
into the ſaid Cloſe, which dropt the 


young Germins ſprouting 


Roots of thoſe Trees which had been cut down, for which an Action was 


pleaded. he might give all this Matter in Evidence. 


* 


alled the Homecloſe, and taking a Cow; 


the Defendant Juſtified under a Cuſtom of a Manor to ſeiſe the beſt Beaſt of every 
Tenant upon his Death, &c. where-ever it ſhould be found; and that he ſeiſed 
the Cow for an Heriot, which was afterwards taken from him by V. B. and delivered 
to the now Plaintiff, and put into her Barn ; whereupon the Defendant entered into 
the ſaid Cloſe and Barn, and did retake the Cow, que eft eadem tranſgreſſio; and upon 
Demurrer, it was inſiſted that this Juſtification was not good, for admitting that V B. 
was a Wrong-Doer in taking away the Cow after it had been ſeiſed for an Heriot, and 
delivering it to the Plaintiff ; yet the Defendant could not enter into the Cloſe and 
Barn to retake it, without being a Treſpaſſer ; but the better Opinion was,that ſhe was 
privy to the wrongful Taking by JF. B. and ſo a Wrong-Doer herſelf ; for when the 


Cow was wrongfully taken and delivered to her, ſhe put it in her Barn, which amounts 
to a command to take it; tis true, this Caſe was where the wrongful Taking was 


by a third Perſon, (viz.) by V. B. but *tis clear, that if the Plaintiff herſelf had 


wrongfully taken the Cow, or if another took it by her Aſſent, and put it into her 


Cloſe ; this would have been a Treſpaſs, and the Defendant might juſtify the Re-taking 


in any Place, where it could be found. 2 Latw. 1309. Baldwin verſus Noakes. Cro. Elix. 
246, 255, 329. §. P. Keilw. 30. FS. P. 


26. In a ſpecial Verdict in Treſpaſs, the Caſe was for breaking his Cloſet, and car- 


rying away 250 J. the Jury found, that the Defendant did feloniouſly break and enter 
into the Plaintiff's Houſe, and carry away 250 J. for which he was indicted, found 
eſtion was, whether this Action would lay or 


Guilty, and burnt in the Hand ; the Qu 
not; it was objected that it would not, for then the Defendant would be doubly puniſhed 


for one and the ſame Offence ; but adjudged, that the Action was well brought, for the 


Defendant was indicted at the Suit of the King, and not at the Proſecution of the 
| Plaintiff ; neither did the Jury find that he gave any Evidence upon the Indictment. 


Stile 346. Dawks verſus Coverleigh. 


27. Treſpaſs for taking a Negro pretii centum librarum, by Reaſon whereof the Plain- 
tiff loſt the Uſe and Benefit of him; upon not Guilty pleaded there was a ſpecial 
Verdict, that E. C. was ſeiſed in Fee of a Plantation in Barbadoes,. and of certain 


Negro Slaves thereunto belonging; that this Negro was born in the ſaid Ifland, of 
| Negro Parents, Ec. that by an Ordinance made there, Negro Slaves are made Part 
| of the real Eſtate, and ſhall deſcend to the Heir and Widow, &c. that E. C. died 


ſeiſed, and that this Negro came to the Widow as Part of her Dower, and the Re- 


| verſion deſcended to the Plaintiff : That the Widow married Sir h 
her Right was ſeiſed of this Negro, and being ſo ſeiſed brought him into England ; 
| that he was baptized here, but without the Privity of the Plaintiff ; that the Widow 


John Witham, who in 


died, and then Sir ohn Witham turned this Negro out of his Service, who afterwards 
ſerved ſeveral Maſters ſucceſſively, and was now in the Service of the Defendant, who 
paid him Wages ; the chief Queſtion was, what Property the Plaintiff had in this 
Negro; and it was inſiſted, that he muſt have either an abſolute or qualified Proper- 


Cee 


| ty; that he could not have an abſolute Property in him, becauſe by magna Charta, and 
| the Laws of the Land, one Man cannot have ſuch a Property over another ; ſo 
| that if he hath any Property at all, it muſt be a qualified Property, and then he can- 
| not maintain an Action of Treſpaſs, but muſt have Action on the Caſe for takin 
him away, per quod ſervitum amiſit; beſides, if this Negro is Part of the real Eſtate, 
then Sir John IVitham was a Diſſeiſor by bringing him into England ; and the Plaintiff 
being the Diſſeiſee, cannot have an Action of Treſpaſs before Re-entry, Ec. becauſe 
the Freehold is in the Diſſeiſor; adjudged, that Treſpaſs would not lie for taking a- 

y a Man generally, but a ſpecial Action of Treſpaſs for taking his Servant per quod 
| ſervitinm amiſit. 5 Mod. 886. Chamberlaine verſus Harvey. — 
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1. MPReſpaſs brought by the Father for the beating and wounding his Son, ſo tha 
T he became lame (being then an Apprentice) and he loſt his Marriage; ad. 
judged, that the Father caniiot have this Action for the Loſs of his Son's Marriage, 
except when he is taken by Force and married; neither will Treſpaſs lie for the Fr. 
ther, for the Aſſault and Beating his Son, for he muſt have the Action, and not the 
: Father. Cro. Eliz. 55. Grey verſus Fefferies, and Bonham verſus Dennis 50. | 
Moor 2. Treſpaſs, for that the Defendant 31 Maii 13 Fac. at London in Parochia, &c. af. 
863. ſaulted the Plaintiff, & adhunc & ibidem beat and wounded him, and took and car. 
fied away a Bag of the Value of 1 s. with 100 J. in it, & alia enorwia ei iutulit, but 
did not ſay adtunc & ibidem, and fo no Time is alledged when he carried away the 
Bag; but adjudged, that the Copulative Et joined the Taking away the Bag, with 
the Time of the Battery; but becauſe there was no vi & armis in the Declaration, 
the Judgment for the Plaintiff was reverſed in Error, for it was held thoſe Words are 
Matter of Subſtance. 2 Cro. 443. Tailer verſus IVelfced. ; . 
=_ 3. Treſpaſs for Aſſault and Battery; the Defendant pleaded, that both he and the 
54-5: C. Plaintiff were of the trained Bands in London, and that they were exerciſing one ano- 
ther with Muskets charged with Powder; and as they were ſo exerciſing, the Defen- 
dant caſualiter & per infortunium, & contra voluntatem, in diſcharging his Musket did hurt 
and wound the Plaintiff, which is the ſame Treſpaſs. and traverſed that he was guilty in 
any other Manner; and upon Demurrer the Plaintiff had Judgment ; for ſuppoſe two in 
tilting, *tis not Felony, if one kill the other, yet in Treſpaſs where _— are to be 
given according to. the Hurt or Loſs, the Defendant ſhall never be excuſed, unleſs it 
be inevitable as in this Caſe, the Defendant ſhould have pleaded that the Plaintif 
came croſs his Musket when he was diſcharging it, or ſhould have ſet forth ſuch Cir- 
cumſtances, that it might appear the Injury was againſt his Will and i table. Hob. 
134. Weaver verſus Ward. See Dickenſon verſus Watſon. Pl. 14. See Gibbon verſus 
See pl. 18; Pepper. = = 
4. Treſpaſs for Aſſault and Battery againſt ſeveral Defendants, upon not guilty 
dee Au. Pleaded the Plaintiff had a Verdict, and ſeveral Damages given againſt the Defen- 
ee Au- Ent « a : F 
on vert dants, according to their ſeveral Offences, and entire Colts againſt them all ; it was 
Miller. objected, that the Damages ought to have been jointly againſt all ; but adjudged well 
See Rod- enough, becauſe the Battery of one is not the Battery of the other, and that the Damages 
me drags ſhall be ſeveral in Proportion to the Offence ; but where the Act is joint, there tis 
Raſt Ent. Otherwiſe, as in 'Treſpaſs for cutting down Trees and carrying them away, there the 
677. Damages muſt be entire. 1 Bulſt. 157. Sampſon verſus Cranfeild. 
| Roll, F. The Plaintiff and Defendant were playing together, and having each of them f 
Rep. 233. an Heap of Money on the Table, the Plaintiff thruſt his Money amongſt the Money v 
of the Defendant, who keeping the Whole, kept the Plaintiff from it by Force, 5 
for which he brought Treſpaſs of Aſſault and Battery, & quod cumulum pecuniæ cepit; 
adjudged, that the Action would not lie, it being of the Plaintiff's own Wrong, and h 
no Body could now tell, which was his Money; therefore it being his own Act, he WF i: 
ſhall loſe all. 2 Bulſt. 323. Wand verſus Eyre. Shorditch verſus Moor, and ir 
Richard Martin's Caſe. S. P. | 
1 Roll. 6. Treſpaſs for an Aſſault, Wounding, Taking and Impriſoning ; the Defendant qu 
Rep. 135. the Wounding pleaded not Guilty, and quoad the Taking and Impriſoning, he juſti- i; 
Fs fied by a Warrant from the Lord Mayor, but doth not ſay when or where it was 
made, and ſaid nothing as to the Aſſault; and upon Demurrer to the Plea, for theſe 
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Reaſons it was held ill. 2 Bulſt. 335. Hilſon verſus Dodd. Antca Juſtification. (B) 2. Wh i 
K 6-4 | | b 
7. Treſpaſs in Aſſault and Battery, 1 Aug. 13 Car. the Deſendant pleaded % ν MF « 
ſault Demeſne, upon which they were at Ifſue, and the Defendant gave Evidence of MW ti 
an Aſſault and Battery made on him by the Plaintiff 2 F»ly 13 Car. which was a Month i 
before that Aſſault laid in the Declaration; the Plaintiff ſhewed, that the Battery he F 
intended was 9 July 13 Car, which was about three Weeks before the Action brought; W *« 
it was inſiſted for the Defendant that this was no Evidence; for the Plaintiff — vs WT 
ave i 


4, 


eo 


he 
th 


ths. n „6 + - a. 


* * 8 ** 
1. 1 | 
* 2 re — . * : . * th 


8 


have made ſpecial Replication, and ſhewed that ſpecial Matter; but adjudged that it 
was not requiſite, for if he had ſhewed another Day in Pleading, it had been a Depar- 
ture; therefore tis ſufficient to ſhew it in Evidence that there was an Aſſault, and the 
Day is not material. Cro. Car. 370. Thornton verſus Lifter. | 

# 8. In Treſpaſs for Aſſault, Battery and Maihem ; the Jury gave only ten Shillings 
Damages; but the Court «por View of the Maihem, (which was a broken Leg) and 
upon Affidavit of the Charges to the Surgeon, encreaſed the Damages to twenty 
Pounds, 2ift can ſa, & c. and now Cauſe was ſhewn, (viz.) that the Plaintiff did not ſer 
forth in what * Part of bis Body he was maimed ; but adjudged, that it was well enough 
to declare that he was maimed, and that was ſufficient to encreaſe the Damages ; but 
the better Way had been to expreſs the particular Maihem, and that in ſuch Caſe the 
Court might encreaſe the Damages upon the View. Hardres 408. Auſtin verſus Hil- 
liars. See Cooper's Caſe. Latch 225. | 

9. In Aſſault, Battery and Wounding ; the Evidence was, that the Plaintiff put his 
Hand on his Sword, and faid If it was not Afſiſe-Time, I would not take ſuch Language 
from yon; adjudged no Aſſault, for tis the Intention, as well as the Act it ſelf which 
makes an Aſſault; therefore Striking one gently in Diſcourſe is no Aſſault, becauſe not 
intended ; but Holding up a Hand againſt another is an Aſſault. 1 Mod. 3. 

10. Error to reverſe a Judgment in an inferior Court, in an Action of Battery; the 
Error aſſigned was, that the Court had encreaſed the Damages upon View of the Maihem, 
which an inferiour Court hath not Power to do: Sed per Cur”, the Judgment was af- 
firmed. T. Jones 183. Anoni mus. fre: | 

11. In Treſpaſs the Plaintiff declared generally, that the Defendant Maibemavit, 
&c. upon not Guilty pleaded, the Evidence was, that it was done againſt the Will of 
the Plaintiff, who knew not when it was done, it being by the Diſcharge of a great 
Gun in a Ship according to Cuſtom, &c. and thereupon, though the Plaintiff loſt an 


Eye and a Leg, the Jury gave but ten Pounds Damages; and a Motion being made to 


encreaſe the Damages upon View of the Maihem, and Examination of Witneſſes, which 
being the ſame in Effect as at the Trial, the Court would not encreaſe them; beſides 
the Particulars of the Maihem being not ſet forth in this Declaration, but maihemavit 
generally, the Court cannot encreaſe the Damages upon View of it, unleſs the Judge 
of the N prius, before whom it was tried, certify the Particulars of the Maihem ; 
and that theſe were the Maihems, which the Plaintiff offered to prove upon the Evi- 
dence at the Trial; for otherwiſe it cannot appear to the Court, that they are the 
ſame Maihems for which the Plaintiff had declared. Sid. 108. Angell verſus Shatterton. 
See Latch 223, 225, contra. | 

12. Treſpaſs by Husband and Wife, for that the Defendant miſuſed her and the 
Horſe on which ſhe was riding, ſo that ſhe was thrown on the Ground, and another 
Horſe trod on her, per quod, ſhe loſt the Uſe of three of ber Fingers; the Paintiff had 
a Verdict, and eight Pounds Damages; and upon a Motion to encreaſe the Damages 


| upon View of the Maihem, and Evidence of Surgeons, it was denied, becauſe it was by 
Accident and not on Purpoſe ; and probably the Woman might have avoided the Horſe. 


Hd. 433. Burford verſus Dodwell. | | 

13. In Treſpaſs for an Aſſault and Battery, the Defendant pleaded ſpecially in De- 
tence of his Poſſeſſion of his Ship, and concluded his Plea & fic molliter inſultum fecit, 
where it ſhould be mamus impoſuit; and upon a Demurrer to this Plea, it was held ill. 
Hd. 441. Jones verſus Treſilian. | | 
14. In Treſpaſs for an Aſſault, Battery and Wounding his Eye, by which he loſt 
his Sight, by the Diſcharge of a Gun with Powder and Shot ; the Defendant pleaded 
in Bar, that he was an Officer of the Cuſtoms, and for the better ſecuring the Money 
collected he rode with fire Arms, and having a Piſtol in his Hand and intending to 
diſcharge it ge aliquod dammum eveniret, he did diſcharge it, ſeeing no Body near, and 
whilſt he was diſcharging it, the Plaintiff caſually came that Way, & {i aliguod malum ei 
Lade accideret, hoc ſuit contra voluntatem of the Defendant, quæ ef eadem tranſgreſſio ; the 
Plaintiff demurred and had Judgment, and upon a Writ of Error brought, that Judg- 
ment was affirmed, becauſe the Plea was ill; for the Defendant ſhall never be excuſed 


in Treſpaſs, unleſs upon an inevitable Neceſſity, which was not ſhewn in this Plea; 


beſides he ſhould have traverſed that he was guilty aliter vel alio modo, which was 


done in Meaver and Ward's Caſe in the like Plea, and yet even in that Caſe the Plain- 


tiff had Judgment. T. Jones 205. Dickenſon verſus Watſon. | 
15. Treſpaſs, Aſſault and Battery laid Octob. 1. Reg. 3. the Defendant as to the 
Force pleads not Guilty, and as to the Reſidue he pleads, that long before, &c. (viz.) 
1 Septemb. 13. a Stranger's Bull broke into his Cloſe, which he was driving out to 
impound, and that the Plaintiff came into the Cloſe, and with Force hindered the 
C-CC-2 Defendant 


Raft. 
Ent, 46. 
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Defendant, and would have reſcued the Bull; and that he to prevent the Plaintiff, Par- 
vum flagellum ſuper querentem molliter impoſuit, which is the ſame Reſidue of the Tree. 
paſs, and traverſed that he was guilty 'at any Time before the 1 —— 4 thirteenth Day |, 
September; and upon Demurrer to this Plea, it was objected that it was ill, becauſe 
the Defendant ſhould have required him to go out of his Cloſe before he beat him 
and that flagellum molliter imponere was repugnant, and that the Traverſe was ſhort, be. 
cauſe it did not anſwer the Treſpaſs after Septemb. 13. adjudged, that in every Trex. 
paſs quare clauſum fregit, there is a Force in Law; and in ſuch Caſe, where the Plain. 
tiff enters, the Defendant muſt require him to go out before he lay Hands on him. 
for every Impoſition of Hands is an Aſſault which cannot be juſtified upon the 1. 
count of a Force, or breaking a Cloſe in Law, without a Requeſt to be gone; but 
where there is an actual Force, as in Burglary, or breaking open a Door, there he 
who is in Poſſeſſion may repel Force by Force; for in ſuch Caſe there is no Time to 
make a Requeſt: That quod eſt idem reſiduum is good without a Traverſe, and conſe. 
_ quently *tis not material, if this Traverſe is ſhort, for it goes only to the Time, and 
not to the Matter; for if it had gone to the Matter, then all before it had been on 
Inducement and waived ; but where tis to the Time only, tis otherwiſe. 2 Salk, 644. 
Green verſus Goddard. | | | 
16. 'Treſpaſs, £9c. de eo quod the Defendant ſuch a Day and Year at B. aſſaulted and 
beat the Plaintiff, Ec. & domum (of the Plaintiff) apud B. pred adtunc & ibid frei 
& intravit, and aſſaulted and menaced his Sons and Daughters, hecnon E. N. ſervan 
ſuam; upon not Guilty pleaded, the Plaintiff had a Verdict; it was moved in Arreſt 
of Judgment on the Authority of 2 Cro. 501, that the Maſter could not maintain Treſ- 
*paſs for beating his Servant, without ſome {pecial Damage, which ought to be ſhewed.; 
but adjudged, that this Action was for breaking and entring the Houſe; and the 
other —— of this Treſpaſs might, be laid and given in Evidence by Way 
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(I) pl. 31. 


tiff could not recover any thing for the Loſs of the Servant's Service, becauſe he 
might have a proper Action for that Purpoſe. 2 Salk. 642. Newman verſus Smith. 
17. In Treſpaſs for an Aſſault, Battery and Maihem, the Defendant pleaded ſon 4. 
ſault demeſne; and upon a Demurrer to this Plea, the Queſtion was, what Aſſault it 
muſt be to maintain ſuch a Plea where there was a Maihem; adjudged, that ſon aſſaiit 
demeſne is a good Plea in Mazhem, becauſe it may be ſo furious, that it may indanger 
the Defendant's Life; the Meaning of the Plea is, that he ſtruck in his own Defence; 
but where one ſtrikes a little Blow, and the other returns it with a Blow that maihems 
him, there *ris not a good Plea. 2 Salk. 642. Cockecroſt verſus Smith. 
18. In Treſpaſs and Aſſault, the Defendant pleaded, that he was riding his Horſe 
C. in the Highway, which being frightened ran away with him; and that he called to the 
PlaintiF and others to ſtand out of the Way, which they did not; and that the Horſe 
run on the Plaintiff againſt his.(the Defendant's Will; and upon Demurrer to this 
* Ses * Plea, it was adjudged ill, becauſe the Defendant had juſtified for a 'Treſpaſs and 
Weaver had not confeſſed it, he might have pleaded not Guilty, and upon this Evidence he 
verſuss would have been acquitted. 2 Salt. 637. Gibbon verſus Pepper. See Hob. 134. Moor 
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(C) 
Ok the new Aſſignment of the Place. 


1. IN Treſpaſs for breaking his Cloſe being ſix Acres in R. the Defendant juſtificd 

| that the Place where, is ſix Acres of Land in R. which are his Freehold ; now 
fnce the Plaintiff had fix Acres there, this Plea ſhall be intended to relate to theſe 
fx Acres; becauſe until the Defendant give a Name to his ſix Acres, (viz.) fix Acres 
in R. called King's Mead, the Plaintiff need not aſſign a new Place, for the Defendant 
hath not varied from what was in the Declaration. Dyer 23. 

2. But if the Plaintiff in his new Aſſignment giveth a ſpecial Name to the Place, 
and alſo aſſigns Boundaries on each Part, and gives Names to thoſe Boundaries, he 
ought to prove thoſe to be right and true, as well as the Name of the Place de noun 
aſſenat*, becauſe every Word which is put in the new Aſſignment to make it plain and 
certain to the Jury, is not only effectual to that Purpoſe; but is alſo Parcel of the 
new Aſſignment. Dyer 161. Ce nn, 

z. In Treſpaſs guare clanſum fregit, &c. the new Aſſignment was, (viz.) In one 
Acre of Land five paſture, lying in a Field in Surrey aforeſaid, called Northfield; the 


Defendant replied, as to the Treſpaſs de novo aſgnat in pred? Acrd terre, not Guilty; 
adjudged, that this new Aſſignment was ill, becauſe of the Incertainty whether the 
Acre was plow'd Land or Paſ 


ture; therefore the copulative ſve ſhould have been left 
out. Dyer 264. 1 | 


4. Treſpaſs quare clauſum & domum fregit ; the Defendant in his Plea put the Plain- 
tiff to the new Aſſignment, (viz.) an Houſe called a Stable, a Barn, and another Houſe 
called a Cart-honfſe ; but adjudged, that the Word Domus in the Declaration is omen col- 


. leltivum, and contains every Thing mentioned in the new Aſſignment. 2 Leon. 184. 
i Writtlowforth's Caſe. | | 55 
I 5. In Error the firſt Judgment was affirmed, (viz.) where the Plaintiff made the 
8 new Aſſignment, the Defendant may plead not Guilty, and need not aver that the 
. Place where, Oc. eft una & eadem. Moor 460. Gonch verſus Frecftone. 55 
Fs 6. Where the Plaintiff makes a new Aſſignment of the Place where, Oc. the De- 
fendant may wy from his firſt Juſtification; as for Inſtance, in an Action of Treſ- 
1 | paſs, the Plaintiff aſſigned the Treſpaſs generally in Dale; the Defendant juſtified the 
55 Taking, Sc. Damage-feaſant ; the Plaintiff in his Replication made a new Aſſgument; 
ole and thereupon the Defendant juſtified for an Heriot ; and adjudged good. Moor 540. 
his Odibam verſus Smith. 5 . 3 
ind 7. In Treſpaſs the Defendant pleaded a Bar at large, in Order to make the Plaintiff 
ho | aſſign a certain Place where the Treſpaſs was committed, which he did in his Repli- 
foor 


cation, but different from that in the Bar: The Defendant in his Rejoinder aver'd, 
that the Place ſet forth in his Plea in Bar, and the Place zeuly aſſigned by the Plaintiff 
in his Replication, were oe and the ſame Place; and upon Demurrer the Plaintiff had 
| Judgment, for the Defendant ought not to have made ſuch an Averment, becauſe by 
| the new Aſſenment in the Replication, the Plaintiff had waived the Place ſet forth by 
| the Defendant in his Plea, and had alledged that the Treſpaſs was done i another Place; 
| therefore the Defendant ſhould have either rejoined in Bar, or pleaded not Guilty of 
| the Treſpaſs in the Place newly aſſigned; for if in Truth both the Places ſhould happen 
o be the ſame, as the Defendant in his Rejoinder did alledge they were; then the 
Plaintiff cannot upon Evidence prove the 'Treſpaſs to be done in that Place where the 
| Defendant juſtified the Doing it, becauſe the Plaintiff himſelf by his zcw Aſignment had 
alledged it to be done in another Place; for every new Aſſignment is a new Declaration, 
to which the Defendant muſt give a new Anſwer, becauſe all the former Pleading is 
| Vaived by it; and therefore the Defendant cannot traverſe it, but muſt either plead 
or demur ; *tis true, where Treſpaſſes are alledged to be done i ſeveral Places, and 
| the Defendant pleads to ſome, but agrees to the Places wherein the Plaintiff alledged 
| the Treſpaſſes to be done; there the Plaintiff may anſwer that Part of the Plea by a 
| iraverſe, and ſhew a new Aſſignment as to the Reſt. Cre. Eliz. 492. Cro. R 812. 
P. See Traverſe. (H) 14. 
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dict the Declaration was held ill, becauſe the Plaintiff did not alledge that he had any 
Property in the Horſe, (vz.) he did not ſhew it to be equam ſuam, for it might be the 


no Cauſe for one Treſpaſs, the Verdict is not good. Telverton 36. Parcel! verſus 


for all the Tenants, and that the Lord could then put in but three Horſes only, 


= 


_ * Py at _—— dats. * 8 


(D) 
Foz chaſing, &c. and foz taking Cattle, Dogs, Fich, Hawks, &c. 


. Man hath a Property in ſeveral Sorts of Dogs, and therefore he may juſtify in 

A Treſpaſs brought againſt him, that it was done to one who would have take; 
away his Dog. Cro. Eliz. 126. Ireland verſus Higgins. 145 

2. Treſpaſs againſt the Defendant, for that he vi & armis took and led away 9. 
dam Canem venaticum, &c. adjudged that the Action lies. Hob. 283. Edwards verſys 
Ingleton. l 

. Treſpaſs for taking away a Greyhound with a Collar; the Defendant pleaded ; 
frivolous Plea, and upon Demurrer the Plaintiff had Judgment, which ſhews that the 
Action did lay. 2 Cro. 463. Atbill verſus Corbett. Es 

4. In Treſpaſs the Defendant pleaded, that the Plaintiff's Sheep were in his Ground, 
and that he chaſed them from thence with his Dog, who purſued them into the Plain. 
tiff's Ground adjoining, and that he immediately chid his Dog, guz eft eadem tranſgreſjy, 
&c. and upon Demurrer, it was objected, though a Man hath Authority to chaſe Cat. 
tle out of his own Ground, he ought not to exceed that Authority which he hath by 
Law, for if he doth tis void in all; but adjudged the Plea was good; for *tis the Na. 
ture of a Dog not to be ſuddenly ruled, and that the Defendant had not abuſed tj: 
Authority which he lawfully had. Poph. 161. Miller verſus Cawdry. 

5. Treſpaſs quare clauſum fregit, & cuniculos ſuos cepit, is good, notwithſtanding the 
Word fuos. Godb. 174. Newton verſus Richards. See pl. 8. contra. | 

6. Treſpaſs, for that Novemb. 4. &c. the Defendant at R. aſſaulted him, zecnon unan 
equam pretii 61. a perſona ipſins (the Plaintiff) adtunc & ibidem cepit ; and after a Vet- 


® => 


Defendant's Mare, and then he might lawfully take her; and the Jury having aſſeſſed 
entire Damages as well for the Taking the Mare as the Aſſault, and there being 


Bradley. „ 
7. Treſpaſs; the Defendant juſtified the Taking the Cattle Damage-feaſant, ſetting 
forth a Cuſtom that the Lord of the Manor (who was now Plaintiff) had the Place 


where, c. entirely to himſelf till Lammas-Day, and that afterwards it was Common 


and becauſe he put in more, the Defendant took them Damage-feaſant ; the Court was 
divided, (viz.) two Judges were of Opinion that a Commoner might deſtrain the 
Lord's Cattle Damage-feaſant ; the other two doubted whether he could or not, without Wi it v 
alledging an Uſage ſo to deſtrain. 2 Cro. 208. Kenrick verſus Pargiter. 1 Brown!. 187 

8. Treſpaſs, Cc. for fiſhing in ſeparali piſcaria of the Plaintiff, and for taking piſces 
7pfirs (the Plaintiff); after a Verdict for him, it was objected that the Plaintiff had no 
Property in the Fiſh, and therefore he could not declare for taking piſces ſuos, for they 
are feræ nature ; but adjudged, that a Man may have a ſpecial and a qualified Proper- 
ty in Things which are fere nature, either ratione infirmitatis, * ratione loci, or raticli 
privilegii, and in this Caſe the Plaintiff hath: a Property ratione privilegii, (vix.) be- 
cauſe the Fiſh were taken in ſeparali piſcaria ſua; but if he declared generally for 
taking piſces ſuos, it had been ill, though quare clauſum fregit & lepores ſuos cepit is good. 
March 48. Child verſus Greenhill; *tis otherwiſe in Trover, for there the Plaintiff mult 
prove a Property. Cro. Car. 390. Feb 

9. Treſpaſs for cutting the Plaintiff's Nets, Oars, £9c. the Defendant pleaded that !: 
was ſeiſed of a ſeveral Fiſhery, and that the Plaintiff with others endeavoured to ro" 
on the Water, and with their Nets to catch the Fiſh; and thereupon to preſerve d 
Fiſhing, he cut the Nets and Oars, Sc. adjudged no 2 Plea, for he might hate 
taken the Nets and Oars, and detained them Damage- feaſant; but could not juſtij 
the Cutting them. Cro. Car. 165. Reynell verſus Champernoon. | 

10. Treſpaſs for ſtriking and killing Accipitrem ſuum ; after a Verdict for the Plz 
tiff, it was moved in Arreſt of Judgment, that the Plaintiff ought to have ſheued 
what Kind of Hawk it was, whether a Goſshawk or Lanner; for accipiter is the ge 
and he ought to ſhew what Species the Hawk was; beſides, he doth not ſay that t 
Hawk was reclaimed, for it being a Bird of Prey, and feræ nature, no Man can hast 


a Property in it till *tis reclaimed ; but adjudged, that the Declaration was * for 5 
: 74 L. 
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greſpaſs the Plaintiff may declare upon his Poſſæſſion, without ſhewing of what Kind 1 
the Hawk was; neither is it neceſſary in this Action to ſhew it was reclaimed, as tis 1 
in Trover, where the Plaintiff muſt ſhew a Property in the T hing in Demand. Cro. 1 
Car. 13. Vincent j | I 
11. Treſpaſs, &c. for immoderately beating, wounding and chaſing an Horſe, Ec. | 
at Rippon, &c. the Defendant pleaded, that the Place where, &c. was called Spell : 


triggs in Rippon, and that it was his Freehold, and becauſe the Horſe was there Da- f 


mage-feaſant, he juſtified the driving him out, and ſtriking him with a little Stick, 1 
doing little Damage; the Plaintiff replied, that de injuria ſua prrpria the Defendanr | | 
did graviter & immoderate ſtrike the Horſe, but did not fay apud Rippon pred” ; and 
upon Demurrer the Defendant had Judgment, becauſe of the Omitting theſe Words. 
2 Lutw. 1394. Cundall verſus Hodgi ſon. 
12. Treſpaſs quare piſces ſuos cepit in ſeparali piſcaria; after a Verdict for the 
Plaintiff, it was inſiſted in Arreſt of Judgment, that the Plaintiff cannot call them 
piſces ſuos, unleſs they had been in a Stew or Trunk; but adjudged, that after a 
Verdict any Thing ſhall be intended to make the Caſe good ; but this had been a good 
Demurrer. 1 Vent. 122. Pollexfen verſus Criſp. pl. 8. 
13. Adjudged, that every Subject hath of common Right a Liberty to fiſh with 1 Salk. 
lawful Nets in a navigable River; and that the King's Grant cannot deprive him of 357: 
that Liberty, for the Crown hath only a Right to royal Fiſh. Mod. Cafes 15. Warren 

verſus Matthews. | 
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#02 entring and doing — G2aſs, Trees, Hedges, and other 
ings. 


i. IN Treſpaſs quare clauſum fregit, called Ereat-Long- Mead, and ſpoiling his Graſs 
I there, &c. the Defendant pleaded, that he was poſſeſſed of a Cloſe called I/ood- End, 
next adjoining, Ec. and that the Plaintiff deber reparare the Hedges between thoſe 
Cloſes ; that the Defendant being /o poſſeſſed of the Cloſe called Mood-Eud, at the 
Time of the ſuppoſed 'Treſpaſs, put in his Cattle to feed there ; and that the Plaintiff 
ſuffered the Hedges and Fences between the ſaid Cloſes to remain open and not re- 
paired, by Reaſon whereof his Cattle entered into the Plaintiff's Cloſe, and ſpoiled 
the Graſs; and upon Demurrer, it was objected againſt this Plea, that the Defendant 
had pleaded he was poſſeſſed generally of the Cloſe called H/ood-End, without ſhewing 
by what es or for how long; but adjudged, that was well enough, becauſe the 
| Intereſt or Title to the Cloſe was not in Queſtion, but meerly collateral to it ; then 
it was objected that the Defendant did not ſhew by what Title, or in what Manner 
| the Plaintiff ought to repair the Hedges, but generally that reparare debet ; this like- 
| viſe was adjudged well, becauſe the Right to repair, ſo as to charge the Inheritance 
was not in * but the Allegation that the Plaintiff rcparare debet was only to 
| excuſe a 'Treſpaſs pro hac vice. el. 14. Faldo verſus Ridge. 
| 2. Treſpaſs for breaking his Cloſe, and cropping two Hundred Pear-Trees, and one 
Hundred Apple-Trees, upon not Guilty pleaded the Plaintiff had a Verdict, and Da- 
mages to 40 J. the Defendant moved the Court to mitigate the Damages, it appear- 
ung upon Afidavit that the Plaintiff would have accepted 5 J. before the Action 
| brought ; but they would not mitigate any Damages in Treſpaſs. 1 Brown!. 204. 
Delves verſus MWyat. 5 
. Upon a ſpecial Verdict in Treſpaſs quare clauſum fregit, it appeared that the Plain- 
tiff had only primam veſturam terre, as Lot-Acres, every third cr fourtk Year ; ad- 
Judged, that Treſpaſs quare clauſum fregit lies in ſuch Caſe; ſo it will for him who had 


— terre. Moor 302. Melden verſus Bridgewater. Dyer 285. S. P. Cro. Elig. 
Zl. | 
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t. 12 for taking a Greyhound with 4 Collar; the Defendant pleaded, that 


and led him away; upon Demurrer this was adjudged an ill Plea. 2 Cyo. 463 


| Beaſts of Prey in another Man's Ground; yet it muſt be done in the uſual Manner 


„ 


Foz Entring and Hunting. See Benner and T albot's Caf, 


the Dog was courſing a Hare in his Land, and thereupon he took him 


11 verſus Corbett. 5 © 0B GIS EO 
* Treſpas vi E armis for breaking his Cloſe ; the Defendant pleaded, that there 
was a Report that a Virmin called a Badger was in the Plaintiff's Ground, doing Da. 
mage to thoſe who dwelt near, by Reaſon whereof he with his Hounds hunted there, 
and finding the Badger chaſed him into the Place where, Ec; that the Badger ry 
into a Hole, and thereupon he digged the Ground, and took and killed it; and Upon 
Demurrer adjudged an ill Plea, for though the Common Law warrants the Hunting of 


by hunting and killing, and not by digging and killing. 2 Cro. 321. Goſh verſy 
. Pony > Elix. Nicholas's Caſe. The lame Law for a Fox. 


* . In Treſpaſs for hunting and breaking his Hedges, the Defendant pleaded, thy | 
3 Jones 5 1 n in his Son Land, . purſued him with his Hounds into the | 
Wil _ 125 Lands of the Plaintiff; and if his Hedges were broke, it was done involuntarily In 
bl (D)4 Purſuit of the Fox, &c. and this was heid a good Plea, and that a Fox might be pu. 5 
bi S.C. {ſued into another Man's Land, becauſe tis a Beaſt which is injurious and noiſom to | 
Ul Latch 13. the People. Poph. 161. In Miller and Cawdry's Caſe. 55 i 
Ll 8. C p p | eel 3 | h f fog ] 
a I 45 4. By the Statute 4 & 5 Willi. cap. 23. par. 9. tis enacted, that if any inferior 
1 Tradeſman Apprentice, or other „ N Perſon ſhall hunt (unleſs in the Company of ö 
4 the Maſter of ſuch Apprentice qualified by Law) and being convicted before one [y. t 

Forſeits ſtice, he ſhall forfeit not under 5 s. nor above 20 s. and may be ſued for a Treſpaſ f 
for every in coming upon any Perſon's Ground, and ſhall recover his Damages and full Coſt . 0 
1 the Defendant was convicted upon this Statute, for that he being diſſoluta perſona di T 
yo og hunt and kill ſo many Hares ; but it was quaſhed, becauſe it did not alledge that the ( 
205, Defendant was not qualified ; for many diſſolute Men are worth 500 J. per Anim, and t 
by Conſequence are qualified, Mod. Caſes 40. The Queen verſus George. n 

7 

( G ) | ſa 

| | ki 

Foz beating the Plaintiff's Servants, and foz taking them out r 

his Service. 5 


1. Reſpaſs for breaking his Cloſe, and heating bis Servant; upon not Guilty plead 
ed the Plaintiff had a Verdict, but could never get Judgment, becauſe he did 
not declare per quod ſervitium amiſit. 5 Rep. Pooly verſus Osborne, vouched in Sir 
's Caſe. 5 Rep. 10. | | | 
2 = 3 himſelf may have an Action of Treſpaſs for the Beating, tho 
his Maſter cannot, unleſs the Beating is ſo great, that he loſes his Service; for tif 
Act of Beating is no Damage 8 * Maſter, unleſs he loſe the Service of his Servant 
. In Robert Mary's Cale. 
? 3 Treſpag quare vi & als he took his Servant out of his Service, Ec. the Defen- 
dant pleaded, that one B. G. was poſſeſſed of Corn in R. which the Servant by Com- 
mand of his Maſter had carried away; and that the ſaid B. G. deſired the Defendat! 
being a Conſtable, to detain the Servant until he could get a Warrant from a Juſt 
of Peace, Sc. and upon Demurrer this was held an ill Plea, becauſe a Conſtable cat- 
not detain any Perſon but for Felony, &c. 1 Brownl. 198. Ringhall verſus IWolſey d 
ME reſpaſs quare vi & armis he aſſaulted B. G. being the Plaintiff's Servant, 
ipſum cepit & abduxit at R. &c. the Defendant pleaded, that B. G. was a 1 
grant in the ſame County, and that not having N otice that he was the 8 1 
4 . 
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Treſpaſs. 
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Servant, he retained him, c. adjudged, this was a good Plea; but if the Cauſe of 
Action had been for receiving and entertaining a Servant, it muſt not be vi armis. 


Winch $T- 
(H) 


Caſes where Trover will lit as well as Treſpaſs, and how it differs 
| from Replevin, FN 


. H E Defendant's Bailiff ſeiſed the Plaintiff's Beaſt for an Heriot, when there 
was none due; the Defendant agreed to the Seiſure, and converted the Beaſt ; 
whereupon the Plaintiff brought Trover, and adjudged well brought, for he may have 


either Treſpaſs or Trover at his Election. 2 Cro. 50. Biſhop verſus Lord Mountague. 
O. Elix. 824. S. C. 


Rent, and that for the Homage and Fealty, and three Years Rent, the Defendant as 


Houſe was held of R. L. as of his Manor of S. abſque hoc, that it was held of B. G. 
modo & forma, &c. upon this they were at Iſſue, and the Jury found that it was hol- 
den of B. G. as of his Manor of P. (which was not the Name ſet forth in the Plea) 
by Homage, Fealty, Incloſure of the Park with Pale, and the Rent of a Pound of Commin- 
Sed, and no otherwiſe : Now though the Verdict did not agree with the Defendant's 
Plea in the Manner of the Tenure, yet it agreed in Subſtance, for which the Taking 
was, (viz.) that the Houſe was held of B. G. by Homage, Fealty, and Rent, and 


for there the Avowant muſt make a Title to every Thing alledged in his Avowry, be- 
cauſe he is to have a Return habend'. 1 Brownl. 212. Goodman verſus Auling. He muſt 
make out a Title to all the Services, becauſe if found for him, it will be a perpetual 
Charge on the Tenant ; but in Avowry for ſeveral Sums due for Rent, *tis ſufficient 


that the Subſtance is found, (viz.) that the Rent is due, though not ſo much as de- 


manded. - 

3. In 'Treſpaſs, Ec. the Plaintiff declared that he was robbed of 20 J. and that the 
Defendant purſued the Robber to ſuch a Town, and there with the Help of a Con- 
ſtable he apprehended him, and finding the 20 J. about him, the Defendant took the 


fame, and detained it in his Poſſeſſion; the Defendant by his Plea confeſſed the Ta- 


king the 20 J. at the aforeſaid Town; and farther pleaded, that it being a Place of 
no Strength, he was carrying it from that Place to another Town, and was robbed of 
the Money; adjudged, that it was at his Peril if he did not keep it ſafely, but that 


the Plaintiff ſhould have brought an Action of Trover, and not Treſpaſs. Mich. 3 
Tac. Owen 120. Walgrave verſus Skinner, 


Servant to B. G. and by his Command diſtrained ; the Plaintiff replied, that the 


that is ſufficient to excuſe the Defendant in Treſpaſs ; but in Replevin *tis otherwiſe, 


2. Treſpaſs for breaking his Houſe, and carrying away a Chafindiſh ; the Defendant vel. 148. 
| pleaded, that the Houſe was held of B. G. as of his Manor of R. by Homage, Fealty, See5Mod. 
Eſcuage, Suit of Court, Encloſure of the Park with Pale, and one Pound of Commin-Seed 367. 
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fo: Ways, Water-courſes, Paſſages, not ſcouring Ditches, 3: 


1. TY paſs, the Defendant - juſtified, Sc. for that he had a Vay over the Land, 
c. and that by the continual driving of Carts, the Way was ſo ruinous and 
full of Water, that he could not uſe it as before, and therefore he did fill up the Cart. 
Ruts, and digged a Trench to let out the Water; and upon Demurrer the Plea va; 

held ill, both for the' Matter and Matiner of Pleading, becauſe he did not claim an 
Intereſt in the Soil, and therefore could not dig it; beſides, he pleaded he could not 

uſe his Way as before, when he ſhould have ſer forth that he could not uſe it al. 

Godbolt 52. Dyke verſus Dunſtall. iy, | 85 

2. Every Way is either appendant or in groſs, therefore where the Plaintiff brought 
Treſpaſs for ſtopping a Way, which he claimed from his Houſe to his Mill; and ha. 

ving a Verdict, it was objected that he ought to ſet forth that the Way was apper. 

taining to his Houſe ; but adjudged, that becauſe in this Action the Plaintiff is only 

to recover Damages, he need not ſet forth that the Way was appendant. 1 Buff. 4 

Pollard verſus Coſin. 

t Brownl. 3. In Treſpaſs, Ec. the Defendant juſtified for a Foot-way, and that the Plaintif 
212. S. C. 4 November, &c. ploughed it up, and ſowed the Way with Corn; and before the 
Treſpaſs done, he left a new Foot-way near the old Way, which had ever ſince been 

uſed by all Foot Paſſengers, and that the Defendant went over the ſame Way at the 

Time when the T keſpal⸗ was ſuppoſed to be done, c. qu eſt eadem tranſgreſſio; this 
was adjudged a good Juſtification. Tel. 141. Horn verſus HV idelake. — 

vel. 163. 4. In Treſpaſs for breaking his Cloſe called Sandy Heath; the Defendant pleaded, 
S. C. that William Lord Riiſſel was ſeiſed in Fee of a Cloſe called Sandy Heath next adjoin- 
ing, and ſo laid a Preſcription in him for a Paſſage thro' Sandy Heath to Sandy Cliſe 
and that he as Servant to the ſaid Lord, and by his Command, did walk in the zi 
Paſſage thro' Sandy Heath to Sandy Cloſe, &c. and upon Demurrer the Plaintiff had 
Judgment, becauſe a Paſſage is properly over Water and not over Land, and there. 
fore he ought not to preſcribe for a Paſſage but for a May, &c. beſides, he did not 
ſhew what Manner of Paſſage it is, (viz.) whether a Foot-way, Horſe-way, or Car- 

way. 1 Brownl. 214. Alban verſus Bromſall. 
vel. 21. 5: The Lord of the Manor brought Treſpaſs quare clanſum fregit, and trod and eat 
S. C. his Graſs, Sc. the Defendant pleaded, that he had a Cloſe adjoining to the Highway, 
2 Cro. which was ſuppoſed to be the Lord's Waſte, and that the Cattle coming out of his 
337: 8. Cloſe did caſually ſtray in the Highway que eſt eadem tranſgreſſo; adjudged, that 
if the Cattle ſtay any Time on the Waſte and depaſture there, an Action of 'Treſ- 
paſs will lie; but this appearing to be huis via Regia, the Court was againſt the 

Action. 1 Bulſt. 157. Durand verſus Child. 

6. The before- mentioned Caſe of Durraut and Child is thus reported in Teloertir 
217. . Treſpaſs for chaſing his Cattle; the Defendant juſtified for Damage: feaſant 
in a Cloſe called M. which was his Freehold ; the Plaintiff replied, that B. B. was 
ſeiſed in Fee of a Cloſe called D. which he leaſed to him; and that the Defendant 
was ſeiſed in Fee of another Cloſe called F. which lay contiguous to the Cloſe called 
D. and ſo laid a Preſcription in the Defendant, and all thoſe whoſe Eſtate he had in 
the Cloſe called F. to repair the Fences between theſe two Cloſes; and that he put 
his Cattle into the Cloſe called D. which for Default of Encloſure of the Cloſe called 
F. eſcaped into that Cloſe, and from thence to the Cloſe called M. the Defendant re- 
joined and confeſſed the Seifin in each Cloſe, as the Plaintiff in his Replication had 
ſet forth; but ſaid, that between theſe two Cloſes called D. and F. there was a little 
Brook adjoining to the Sides of each of them which had Banks, and fo laid a Preſcrip- 
tion in the Plaintiff and his Anceſtors to repair thoſe Banks, Fc. and upon Demurrer 
to this Rejoinder it was adjudged ill, for it did neither confeſs or avoid the Replica- 
tion but perplex it, by adding a Preſcription on the Plaintiff's Part to another, which 
the Plaintiff had laid in the Defendant ; he ought to have traverſed that Preſcription, 
and not to add another to it. Telverton 217. Durrant verſus Child. 
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J. In Treſpaſs the Caſe was, that the King's Tenant of a Capital Meſſuage, laid a 
Water-pipe to carry he Water to his Houfe through the Lands of a Copyholder of 
the Manor; and afterwards the Capital Meſſuage with the Appurtenances, was grant- 
ed to the Earl of Leiceſter, and the Copyhold to another; then the Tenant broke the 
Ground of the new Copyholder to mend the Pipe; and adjudged juſtifiable, quia terra 
tranſit cum onere. Moor 644. Cuy verſus Brown is ER 1 


. (K) 


eahere the Declaration and Pleas in Treſpaſs are good, and not 
_ good, See (A) per totum. W 


1. Reſpaſs quare clauſum & domum ſuam fregit; the Defendant pleaded, and put 
I the Plaintiff to a new Aſſignment, (viz.) domus called a Stable, a Barn, and 
another Houſe called a Cart-bouſe ; and upon Demurrer, the Declaration was held good, 
for the Word Domus is verbum collectivum, and comprehends all in the new Aſſign- 
ment; but if it had been for breaking of his Cloſe, and the new Aſſignment had been 
of a Barn it had been other wife. Mich. 32 Elix. 2 Leon. 184. Mirigleswortb's 
Caſe. jo | 5 **VV | | 

2. In Treſpaſs for entering his Houſe and taking vis Goods; the Defendant pleads, 
that the Property of thoſe Goods was in B. who ſold them to the Defendant, and 
that he demanded them, but they were not delivered to him, whereupon he entered 
the Houſe (by Leave of the Plaintiff's Wife) and took them; and upon Demurrer to 
this Plea, it was adjudged ill, becauſe it did not appear that the Goods came Wrongs 
fully to the Plaintiff's Houſe ; far they came otherwiſe than by Mrong, the Defendant 


cannot enter to take them. Cro. Eliz. 242. Tailer verſus Fiſher. Antea (A) 11. 


3. Treſpaſs for Og guadam averia, but did not ſay ſua; the Defendant pleaded 
that they were his Cattle, and that a Stranger wrougfilly put them into the Plaintiff's 
Cloſe and by his Conſent ; thereupon the Defendant finding them gid retake them ; 
and upon Demurrer this was held a good Plea, becauſe the Cattle being wrongfully 
taken from the Defendant, he might retake them wherever he found them; tho' in 
this Caſe the Plaintiff claimed no Property in the Cattle, for he did not alledge 
them to be ſha averia. Cro. Elig. 29. | 

4. In Treſpaſs, Ec. the Plaintiff declared for taking quædam averia, but did not ſay 
ſia; the Defendant pleaded that the Property of the Cattle was in himſelf, and that 
I. R. took them and put them into the Plaintiff's Cloſe, and by the Plaintiff's Con- 
ſent, where the Defendant found and retook them, as he lawfully might; and this was 
adjudged a good Plea, for the Plaintiff did not claim any Property in the Cattle, but 
it might have been otherwiſe in Replevin. Cro. Elix. 162. Rookwood verſus Fraſier. 

5 Treſpaſs quare clauſum fregit & ſpinas ſuas ad valentiam, &c. ſuccidit; upon not 
Guilty pleaded, the Plaintiff had a Verdict, but it was moved in Arreſt of Judgment, 
that the Declaration was not good, becquſe the Plaintiff did not ſet forth the Quan- 
tity of Lands, or the Land, Sc. for which Reaſon *tis incertain how many were cut 
down; like Playter's Caſe. 5 Rep. quare piſces ſuos cepit ; but in the principal Caſe the 
Declaration was held good. 2 Cro. 435. Jones verſus Wilſon. 

6. In Treſpaſs, the Plaintiff declared, that on ſuch a Day the Defendant aſſaulted 
him necuon unam equam precii 61. a perſona ipſius (the Plaintiff) adtauc & ihidem ce- 
pit; adjudged that this Declaration was ill, becauſe it did not ſet forth any Property 
which the Plaintiff had in the Mare; he ought to have ſaid eguam ſuam, or equan ipſi- 
us (the Plaintiff) for as this Declaration is, it may have two Intendments; one that it 
was the Defendant's own Mare, and then the Taking was not wrongful ; the other, 
that it was the Plaintiff's Mare, and then the Taking was wrong; and ſo it having a 
different Conſtruction, it ſhall be in the ſtrongeſt Senſe againſt the Plaintiff. Paſch. 
I fac. Telv. 36. Purce} verfus Bradley. | | 

7. Treſpaſs, Ec. quare fanum. ſuum cepit; upon not Guilty pleaded, the Plaintiff 
had a Verdict, and it was moyed in Arreſt of Judgment that the Declaration was ill, 
becauſe the Plaintiff had not made out any Title to the Hay ; adjudged that it was 
more than he ought to do, and if it had been done, it had been Surpluſage and nuga- 
tory ; for *tis ſufficient in an Action of Treſpaſs to declare generally, quare fanum ſu- 
um cepit. Mich. 12 Fac. 2 Bulſt. 288. Willamore verſus Bamford. a 
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Treſpaſs. 85 


8. In 7 reſpaſs for taking the Plaintiff's Goods, he muſt alledge a Property in himſeſ 


46. S. C. becauſe in ſuch Caſe there may be two Intendments; one that they were the Defen. 
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dant's own Goods, and then the Taking is lawful; the other, that they were the 
Plaintiff's Goods, and then the Taking will be wrongful ; but wherever the Cunſtryg;. 
on is indifferent, it ſhall always be moſt ſtrong againſt the Plaintiff. Telv. 36. 2 Ley 
20. S. P. Sid. 184. S. C. n e | 

9. In Treſpaſs, Ec. the Defendant juſtified under a Leaſe made to him of Lang: 
Sc. and that afterwards . R. entered, and cut down a Tree there growing an, 
ſquared it into Timber, and brought it on the Land where the 'Treſpaſs was ſuppoſed io 
be done, and gave it to the Plaintiff; and that he (the Defendant) entered on the ſaid 
Land and retook the Timber; upon a Demurrer to this Plea, it was objected, that 
ſawing and ſquaring the Tree into Timber, the Defendant could not know it to be hi 
Tree, and that the Property. was now altered ; but adjudged, where any Thing ; 
wrongfully taken, and the Form of it is afterwards altered, yet if najor pars ſubſtan. 
| tie ſtill remains, the true Owner may retake it. Moor 19, 20. 

10. Treſpaſs for an Aſſault and Battery againſt two Defendants ; they pleaded I 
aſſault demeſre, and this was aſſigned for Error, becauſe the Aſſault of one of them 
could not be the Aſſault on the other; they ought to have pleaded ſeveral Pleas, but 
the Judgment was affirmed, becauſe the Aſſault may be joint. Moor 704. Penruddick 
verſus Errington. DES | Y 56; 

11. In Treſpaſs, Ec. the Defendant. pleaded, that ſome Apple-Trees were Nulen, 
rooted up and carried away to rhe Plaintiff's Houſe, where he found them, and {© ju- 
ſtified the Entering and Taking them, and upon Demurrer the Plaintiff had Judgment, 
becauſe a Man cannot juſtify the Entering and Searching in another Man's Houſe, un. 
leſs 'tis for ſtolen Goods; now though it appeared by this Plea, that the Trees were 
wrongfully taken away from the Defendant, but not felvniouſly, becauſe they were root. 
ed up and carried away at the ſame Time. 2 Roll. Rep. 55. | | 

12. In Treſpaſs for a T reſpaſs done in the Reign of Hueen Eliz. the Plaintiff con. 
cluded his Declaration contra pacem dictæ Dominæ Reging & Regis nunc; after a Ver. 
dict for the Plaintiff, it was moved in Arreſt of Judgment, that a Treſpaſs done in the 
Reign of Qucen Elix. could not be * contra pacem of King Fames, which is very true 
in ſome Caſes, but not in this ; for the Words contra pacem Regis ſhall be Surpluſage 
and void; but where Part of a Treſpaſs is done in the Reign of the Queen, and Part 
in the Reign of King James, the Declaration muſt conclude as here; the Plaintiff had 
Judgment. 1 Roll. Rep. 259. Cuddington verſus Wilkins. | | 

13. In Treſpaſs for entering his Cloſe on ſuch a Day, and detaining the Poſſeſſion 
uſque diem exhibitionis Billz, and did not alledge on what Day the Bill was exhibited; 
upon not Guilty pleaded, the Plaintiff had a Verdict, but the Judgment was ſet aſide, | 
becauſe it did not appear in the Declaration, how long the Defendant had derained 
the Poſſeſſion; ſo that it muſt appear to the Jury, that they may proportion the 
Damages accordingly. 2 Roll. Rep. 135. Siford verſus Gooderick. 

14. Treſpaſs in C. B. in which the Plaintiff declared that the Defendant die 
Aiugn/ti (leaving a Blank for the Day of the Month) aſſaulted him; but the Declars- 
tion upon the Imparlance-Roll was right; upon not Guilty pleaded the Plaintiff had a 
Verdict, and upon a Writ of Error in B. R. the Judgment was reverſed, becauſe the 
Day of the Month on which the Battery was done, was left out of the firſt Declara- 
tion, for *tis on that Declaration the Court are to give Judgment and not on the 
ſecond, which is only a Recital of the firſt, and this cannot be amended becauſe 'tis 
Subſtance. 2 Roll. Rep. 152. Bicroft's Caſe. | 

15. The Plaintiff declared in placito tranſgreſſionis againſt the Defendant, for that 
Vi & armis he chaſed the Plaintiff's Cattle, by Force whereof they went into the 
Grounds of V. R. who took them Damage-feaſant, and that the Plaintiff was com- 
pelled to pay him forty Shillings for the Damages; upon not Guilty pleaded the Plain- 
tiff had a Verdict, and it was moved in Arreſt of Judgment, that the Plaintiff had 
omitted to conclude his Declaration contra pacem which he ought to have done, becauſe 
the Action was 71 placito tranſgreſſions, and the Declaration was Vi & armis ; but ad- 
judged, that the Action was not brought merely for the Chaſing the Cattle, but for 
chaſing them into another Man's Lands, ſo as they were there doing Damage to the 
Owner, and this was a ſpecial Wrong and Injury done to the Plaintiff, and though 
his Declaration was Vi & armis, that doth not prove it to be an Action of Treſpaſs; 
for theſe Words may be in an Action on the Caſe; and though it was 22 placito tran! 
greſſionis, it doth not neceſſarily follow that it muſt be a Treſpaſs only, for theſe Words 
may ſerve for a Treſpaſs on the Caſe. 1 Cro. 236. Tiffin verſus Wine field. 
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16. In Treſpaſs, &c. The Defendant pleaded that the Place where, &c. was his 


Freehold and fo juſtified; the Plaintiff replied, that before the Defendant had any 


Thing there, one T. S. was ſeiſed, and made a Leaſe thereof to the Plaintiff, Sc. to 
which Replication the Defendant demurred and had Judgment, becauſe the Plaintiff 
neither confeſſed, or avoided the Freehold; but if a Feoffment had been pleaded in 
Bar, it had been otherwiſe. V. Tones 352. Key verſus Cook. | 

1). In Treſpaſs the Plaintiff declared for breaking and entring his Houſe and taking 
away quingue mſerumenta ferrea Anglice Fetters ; after a Verdict for the Plaintiff, it was 
moved in Arreſt of Judgment, that IJuſtrumenta doth not ſignify Fetters, for *tis a ge- 
neral Word and comprehends any Thing 3 beſides there is a proper Latin Word for 
Fetters, and that is Compedes, and the Anglice will not help where there is proper La- 
in Word, but only where there is an artificial Word, which cannot be made good 
without an Anglice; adjudged not good. Stile 19, 37. Barker verſus Martin, and 102. 
Leving verſus Camball. S. P. and 194. F. P. and 199. Graves verſus Drake. S. P. and 
313. Floyd verſus Morgan. S. P. 5 . 

18. In Treſpaſs for breaking his Cloſe and eating his Graſs chm averiis, 
not Guilty pleaded the Plaintiff had a Verdict, and upon a Writ of Error brought ; 
the Error aſſigned was, that the Declaration was incertain, becauſe averia is too gene- 
ral a Word, and ſignifies any Cattle; he ought to ſhew what Sort of Cattle they were 
that eat his Graſs, otherwiſe the Jury cannot proportion the Damages ; but adjudged, 
that where the Thing it ſelf is in Demand for which the Action is brought, as in Tro— 
ver, there it ought to be particularly named ; but not as in the principal Caſe, where 
the Action is brought for Damages. Stile 170. Brook verſus Brook. 3 

19. In Treſpaſs for taking his Cattle, c. the Defendant pleaded not Guilty as to 
the Force, and as to the Taking the Cattle, he pleaded that he bovght them in a Mar- 
ket; and upon Demurrer to this Plea, it was objected that he did not ſhew on what 
Day the Market was kept, and for that Reaſon the Plea was held ill. Hull. 23 Car. 
File 113. Marſhall verſus Porke. | 

20. Treſpaſs for breaking his Cloſe, and eating his Graſs with Cattle; if the Defen- 
dant had demurred to this Declaration, becauſe it was for eating his Graſs cum quibu/- 
dam averiis, and did not ſet forth what Cattle they were, ſo he may recover Dama- 
ges in this Action, and. bring another for the ſame Treſpaſs, becauſe *tis not known. 
with what Cattle the former Treſpaſs was done ; yet the Declaration had been good ; 
but if he plead not Guilty, and there is a Verdict againſt him, then *tis certainly good, 
for though in Trover where the Thing ir ſelf is in Demand, it ought to be particular- 
ly named; tis not ſo in Treſpaſs, where Damages only are to be recovered. Mich. 
24 Car. Stile 170. Brooke verſus Brooke. 


21. Treſpaſs, Ec. quare diverſas Teſtas, Anglice Earthen-fots, 72 (the Plaintiff) 


&c. upon 


cepit, &c. adjudged ill for the Incertainty, for Teſta is not a Pot, but a Porſheard. Palm. 


447. Clapham verſus Middleton. 


22. Treſpaſs, &c. for taking diverſa genera apparatuum in ciſta pred” exiſten”, and for 


beating his Servant per quod ſervitum amiſit ; after a Verdict for the Plaintiff, it was 
objected in Arreſt of Judgment, that there being #wo Cheſs mentioned in the Decla- 
ration, and the Cloaths being alledged to be 77 ciſta prædicta, it was incertain in 
which they were, ſo the Judgment was arreſted ; but it was agreed, that if there had 
been but one Cheſt, then though diverſa genera apparatuum had been incertain ; yet 
being referred to a Cheſt in which they lay, that made it certain enough ; alſo it was 
agreed, that Treſpaſs for taking his Goods, and a ſpecial Action on the Caſe for beat- 
ing his Servant, may be joined in one Action. Allen 9. Vincent verſus Furſey. 

23. In Treſpaſs the Plaintiff declared, quod cum he was ſeiſed of ſuch a Cloſe where 
there was a Common contiguous, and that the Defendant broke down ten Perches of 
Hedge of the ſaid Cloſe, Ec. per quod, the Cattle depaſturing in the Common came 
into the Cloſe and eat the Graſs there ad damuum, &c. upon not Guilty pleaded 


the Plaintiff had a Verdict, and it was objected in Arreſt of Judgment, that the De- 


claration was ill, for the Words Vi & armis ſhould have been in the Declaration, be- 
cauſe the Treſpaſs is laid to be done in the Plaintiff's own Soil; but adjudged, that 
the Beginning of the Declaration quod cu &c. and the Concluding it per quod, ſhew 
that it was an Action of Treſpaſs; and ſo it was adjudged between the ſame Parties 
upon a Demurrer. Allen 84. Sir Anthony Aſbley Cooper verſus St. John, 

24. Treſpaſs quare clauſum fregit, &c. The Deferidant juſtified, for that he had a 
Right of Fiſhing in the Place where by Preſcription ; and upon Demurrer, this was ad- 
judged an ill Plea, becauſe the Defendant did not ſet forth hät Kind of Fiſhing he. 
claimed, either /ibcra, ſeparalis, or communis; nor whether he did it as appertiining to a 
Manor or a Meſſuage, but makes it a mere perſonal Thing; *tis true, an Enfemernt (as 


a Way) may be claimed without ſetting forth to what it àppertains, and ſo may a Li- 
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Lev. 184. 
S8. cz 


Lev. 362. 
S. C. 


of Fiſhing. Hardres 407). e | | 33 > "TO 5 
25. In Treſpaſs for taking his Goods, E9c. upon not Guilty pleaded the Plaintig 
had a Verdict, it was 9075 in Arreſt of Judgment, that the Words Pretii and 4. 
valentiam were omitted; tis true, this was a Doubt in Mood and Smith's Caſe 2 00 
but ſince it hdth been held, that after a Verdict tis cured by the Statute of Feofail, 
Sid. 39. Mer verſus Br ſhell. by Og | 3 W. 
26. In Treſpaſs for Faw a Hook, the Defendant pleaded; that he had a Wa 
over the Plaintiff's Land to ſuch a Wood, and was going thither with his Team, 1 
that the Plaintiff endeavoured to cut the Harneſs, and to wound the Defendant with 
the H6ok ; and thereupon he took the Hook extra poſſeſſonem of the Plaintiff, ang 


delivered it to the Conſtable, E9c. Iſſue was taken upon the E Fl the Plaintif 
Declaration was il 


1 
- 


1 


had a Verdict; it was objected in Arreſt of Judgment, that the 
becauſe it was for taking away a Hook, and did not ſer forth that it was in his (the 
Plaintiff's) Poſſeſſion; adjudged, that it had been ill upon not Guilty pleaded, hy; 
tis made good by this ſpecial Plea, for the Defendant pleaded that he took the Hool 
extra poſſeſſonem of the Plaintiff, Sid. 184. Brook verſus Bro r.. 
27. Error in B. R. of a Judgment in C. B. in Treſpaſs, where the Writ was for 
taking bona & catalla ſia, but the Declaration was for taking an Ox, without ſaying it 
was his Ox; and this being aſſigned for Error, the Judgment was affirmed ; for in 
C. B. the Writ is Parcel of the Declaratiqn, and there *tis catalla ſuz, and that makes 
the Declaration good. Sid. 187. Jones verſus Pritchard. „ 
28. 'Treſpaſs Vi & armis for throwing Loggs in the Plaintiff's Cloſe, coiinuaudo the 
ſaid Treſpaſs as to Throwing the Logs, Ec. after a Verdict for the Plaintiff, it was 
moved in Arreſt of Judgment, that this Treſpaſs could not be with a Continuando divers 
diebus & vicibus, becauſe a Man muſt have Time to eat and ſleep, though 'tis other. 
wiſe in a Treſpaſs with Cattle, becauſe they ſtill continue on the Land ; but ad- 
judged, if it could not be done with a Contiunande, then that Word is Surpluſage, 
and Damages ſhall be intended to be given for the Reſt. Sid. 224. Litchford verſus 
Elliott. 249. S. C. 318. Butler verſus Hodges. S. P. 1 Lev. 210. S. C. 2 Mod. 253. x 
Mod. 179. Far. 152. F. P. 5 
29. Treſpaſs for breaking his Soil in ellington, and for pulling down his Hurdles 
there fixed ; the Defendant, as to all beſides the Breaking and Entring the Soil, and 
pulling down the Hurdles, pleads not Guilty, and as to that he pleads in Bar, that 
the locus in quo is a Piece of Land in the High Street in Mellington, &c. and that 
ante tempus quo, &c. the Defendant was ſeiſed of an antient Neſſtage there, abutting 
on the North to the ſaid Piece of Ground, and that V. was an antient Burrovgh; 
and that Time out of Mind there had been a Market and two Fairs there every 
Year, and fo preſcribed to fix Hurdles there on Market and Fair Days; but that the 
Day before the Fair, the Plaintiff fixed Hurdles there, and the Defendant removed 
them; and upon Demurrer to this Plea, it was inſiſted for the Plaintiff, that this appears 
to be his Soil, and if {o, the Defendant cannot preſcribe to enter and break it; beſides he 
had not entitled himſelf to place Hurdles there, excluſive of the Plaintiff and all others: 
But it was argued for the Defendant, that the Bar was good, for a Man to preſcribe 
to enter and break the Soil of another; as for Inſtance, to mend a Water-pipe, and ſo 


1 md cos [— JI 


is Lutterell's Caſe; fo a Man may preſcribe to dig for Mine in the Soil of another, and q 
without his Conſent ; but ſuch a Preſcription is certainly good, when it is attended e 
with a publick Benefit, as to fix Stakes in another Man's Ground to dry Nets; it vas i. 
not adjudged ; Levinz ſays, Judgment was given for the Plaintiff. Sid. 291. Pophain a 
verſus H/oolcott. | Ds ” t 

30. Treſpaſs for riding his Horſe; the Defendant pleaded, that poftea ſcil. ſuch a t 
Day the Plaintiff exoveravit him of the ſaid Treſpaſs; and upon a Demurrer to this $ 


Plea, it was adjudged ill, for exoneravit is no Plea in Treſpaſs, though it may in A, 
ſumpſit before Breach of the Promiſe. Sid. 295. Weſtlake verſus Perve. See Langdel 
verſus Stokes. 

31. In Treſpaſs for chaſing and driving his Cattle to Places unknown, ſo that he 
-Jofe. them; upon a Demurrer to the Declaration, this was adjudged ill, becauſe if the 
Plaintiff hath Damages, as he will for Jong his Cattle, he ought to have none for 
the chaſing and driving. Sid. 295. Cooper verſus Coatebed. 

32. Treſpaſs quare vi & armis cepit chaſiavit & imparcavit averia carucæ contra forman 
Statuti; the Defendant pleaded an ill Bar, to which the Plaintiff demurred ; bur the 
Defendant objected that the Declaration was ill, becauſe it was too general; for ſince 
there are two Statutes which make it unlawful to deſtrain the Beaſts of the Plow, he 
ſhould have declared upon a particular Statute, and ſhould have alledged that there was 
not a ſufficient Diſtreſs to be had, præter the ſaid Beaſts; but adjudged good without * 
Recital of the Statutes, and without alledging that there was not ſufficient præter; . | 
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if chere was, the Plaintiff ought to ſhew it in his Replication; and ſo is Dyer 312. a. 
& contra format ftututi is good, though there are two; and ſo is Dyer 347. b. Sid. 
344. Northbury verſus Levingba smn. 5 1 
5 33. Treſpaſs, Ec. for taking ten Loads bf Barley 1 April, continuando the faid Sid. 319 
„ rreſpaſs from 1 April to the 1 Tune; after a Judgment for the Plaintiff, a Writ of * © 
Error was brought in B. R. and the Error aſſigned was, that the Treſpaſs being laid 

1 April; and ſo all one Day, the Continuando muſt be ill, for what was done 1 April 

cannot be done another Day, which is very true, if tis a ſingle Act, as the Killing a 


/ Horſe or the like; but tis otherwiſe of Things which may be done at ſeveral Times; 
" as in the principal Caſe, for there the Continuando ſhall make a Diſtribution oH hem; 
4 (viz.) that Part was done on one Day and Part on another, within the Time d Hared. 
f 1 Lev. 210. Butler verſus Hedges. 2 RY 44, adv 

l 34. Treſpaſs, Ec. for entring his Houſe, and taking amongſt other Things 17am 
g parcellam penſarum laniarum, Anglice, a Quantity of Woollen Yarn ; after a Verdict for 

Ut the Plaintiff the Judgment was ſtay'd, becauſe of the Incertainty de ina parcella. 
k 2 Lev. 195. Wade verſus Hatcher. 


35. Treſpaſs, for that 1 May, &c. he broke and entered his Cloſe, and digged his 
Land, and carried away twenty Loads of Earth and Soil valoris 40 5. continuando the 
ſaid Treſpaſs as to the Digging, Taking and Carryin away the Earth and Soil aforc- 
ſaid, (but did not ſay of what Value) from the aforeſaid firſt Day of May, &c. after 
a Judgment for the Plaintiff, upon a Demurrer it was ſet aſide, becauſe the Value of 
the Soil was not ſet forth in the Continmando. 2 Lev. 250. Strode verſus Hunt. 


he 36. Treſpaſs, Ec. for breaking his Cloſe called the Hade, and cutting and carrying 
(as away his Graſs; the Defendant by his Plea diſclaimed any Title in the Plaintiff*s 
1 Land, but that he (the Defendant) had a Balk next the Plaintiff's Balk; and in mow- 
er- ing his own, he involuntarily and by Miſtake mowed ſome Graſs growing on the 
id. Plaintiff's Hade, intending only to mow his own Hade, and carried away the Graſs 
ge, que eſt eadem tranſgreſſio; and that before the Writ ſued out, he tendered 2 5. in Sa- 
{us tisfaction, which 2 s. was ſufficient Amends ; and upon Demurrer the Plaintiff had 
4 Judgment, becauſe the Defendant's Intention is not traverſable. 3 Lev. 37. Baſely 
verſus Clerk ſon. | | 
Iles 37. A Trial at Bar in Treſpaſs ; the Queſtion was, whether A. B. had the Right 
ind of Fiſhing in the River Mallleet excluſive of all others: Hale Chief Juſtice, where the 
hat Lord of a Manor hath the Soil on both Sides, *tis a good Evidence that he hath the 
hat Right of Fiſhing, and it puts the Proof upon him who claims /iberam piſcariam ; but 
ing where a River ebbs and flows, and is an Arm of the Sea, there prima facie *tis Com- 
ph; mom to all, and he who claims a Privilege to himſelf muſt prove it ; for if Treſpaſs 
ery is brought for Fiſhing there, the Defendant may juſtify that the Place where is Bra- 
the chium maris, in quo unuſquiſque ſubditus Domini Regis habet & habere debet liberam piſca- 
ved riam: In the Severn there are particular Reſtraints, as Gurgites, &c. but the Soil be- 
ears longs to the Owners of the Lands on each Side; the Soil of the River Thames is in 


the King, and the Lord Mayor is Conſervator ; but the Fiſhing is Common to all, 
ſo that the Soil of the River may be in one, and yet the River it {elf Common to 
all. 1 Mod. 105. : | ] | 
38. Treſpaſs againſt John Sampſon, for that he together with George Francis took © 
and detained the Plaintiff's Cattle, until he paid a Fine of 11 J. to them; the Defen- 
| Cant Sampſon juſtified the Taking, Cc. by Virtue of an Execution, and the Detain- 
| ing until the Plaintiff had paid 11 J. to the other Defendant, for the Uſe of the Sheriff; 
and upon Demurrer the Plea was held ill, becauſe the Defendants had not an{wered 
that Part of the Declaration, by which they are charged for detaining the Cattle, un- 
4 El I. was paid to themſelves. 2 Vent. 93. Antea Falſe Impriſonment. (B) 4. 
39. Treſpaſs quare vi & armis 1 Feb. 1701. he broke his Cloſe, and concludes con- Mod 
tra pacem Reginæ, there was a Plea and Replication; and upon Demurrer the Defen- Cates 
dant had Judgment, becauſe King William died 8 March 1101. ſo this Treſpaſs being 80. S. C. 
laid to he done 1 Feb. before, it muſt be contra paces of the King and not of the 
| Queen, and the Court muſt take Notice of the Demiſe of the King; this might have 
been good after a Verdict. 2 Salk. 640. Day verſus Muſkett. 
40. In Treſpaſs for breaking his Cloſe and feeding his Graſs, and laying Timber _ | 
| there, continuando tranſgreſſionem præd, &c. upon not Guilty pleaded the Plaintiff had | a 2 
a Verdict; it was objected in Arreſt of Judgment, that one of the Treſpaſſes which By the 
was Laying the Timber could not be with a Continuando, which is very true, if the Con- Name of 
timando had been laid expreſly for that very Treſpaſs ; but in this Caſe it ſhall be ap- E<!8Þron 
plied to thoſe other Treſpaſſes, to which a Continuando is properly applicable. 1 Vent. — 
563. Cleyto verſus Gillam, 
| 4.1. In 
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_ Treſpals. 


could not otherwiſe be prevented ; but by this Plea it doth not appear but that the 


tered with his Cattle to mow, take, and carry away the ſaid Corn; and in Entring 


41. In Treſpaſs, Ec. the Plaintiff declared, that the Defendant Sampſon toge. 
ther with G. Francis, &c. took his Cattle and detained them, until he 18 Plain. 
tiff) had paid 11 J. o Sampſon and Francis for the Delivery, &c. the efendant, 
juſtify by Virtue of a Heri facias obtained by Sampſon, upon a Judgment he had 
recovered againſt the now Plaintiff for 10 J. which Writ was directed to the She. 
riff c. who made his Warrant to the Defendant Sampſon and to George Francis, com. 
manding them to levy the Debt, that he (the Sheriff) might have the Money 
in Court at the Return of the Writ ; by Virtue of which Warrant he the ſaid 
Francis and the Defendant Sampſon took the Cattle in Execution, and cauſed them 
to be appraiſed at 11 J. which was the true Value, Ec. and detained them till 11 
was paid to the ſaid Francis to the Uſe of the Sheriff; and upon Demurrer t 
this Plea three Judges held it ill, becauſe the Defendants could not detain the Cattle 
till the Money was paid to the Uſe of the Sheriff, for that doth not anſwer the Writ, 
for it ought to be to the Uſe. of the Plaintiff, at whoſe Suit the Execution was obtain. 
ed; $4 the Plaintiff declared that the Cattle were detained till the Money wy, 
paid to Sampſon and Francis, and the Juſtification was for the Detaining, till the Mo. 
ney was paid to Francis: But Ventris held, that Payment to the Uſe of the Sherif 
ſhould be taken to his particular Uſe, that he might have the Money ready in Court, 
and that *tis a ſtrained Conſtruction to ſay that it is for his own proper Uſe; and thy 
the Detaining the Cattle till the Money was to be paid to Francis, doth not preciſely 
anſwer the Declaration; yet 'tis well enough, becauſe they were both jointly concern. 
ed in the Execution of the Warrant, and therefore Payment to one of them ſhall be 
intended to both. 2 Vent. 93. Beal) verſus Sampſon. See Salmon verſns Percival. See 
Stringer verſus Stanlake. See Withers verſus Henley. See Benſon verſus Flower. 

42. Treſpaſs quare clauſum fregit & ſolum & fundum, viz. two Acres of Land, did 
digg, ſubvert, and carry away; upon not Guilty pleaded the Plaintiff had a Verdid, 
but could not get Judgment, becauſe the Declaration was ill as to the Digging ani 
Carrying away the Soil: for Duas Acras Terre ſignifies only the Meaſure and Extent of 
the Ground where the Digging was, and not the Quantity of Soil carried away, 
2 Vent. 174. Highway verſus Derby. 

43. Treſpats, &c. quare clauſum fregit & diverſas pecias maheremii cepit, &c. after a 
Judgment by Default, and a Writ of Inquiry returned, the Judgment was ſtay'd up- 
on a Motion in the Behalf of the Defendant, becauſe the Declaration was very incer- 
tain. 2 Vent. 262. 

44. Treſpaſs quare clanſum fregit herbas conculcand* & diverſas careftat* tritici ibiden 
aſportavit ; after Verdict for the Plaintiff the Judgment was ſtay'd, becauſe the Plain- 
tiff did not ſet forth in his Declaration whoſe Wheat it was, for it was not ſaid biden 
creſcen*, but ibidem aſportavit. 1 Vent. 278. Holland verſus Ellis. OY 

45. Treſpaſs, Ec. for breaking his Cloſe and throwing down his Fences, &c. the De- 
fendant as to all but to the Breaking the Fences pleads not Guilty ; and as to that he 
juſtified, for that he was poſſeſſed of Corn in the Place where, Ec. and made a Breach 
in the Fence, as was neceſſary for him to carry it away; the Plaintiff demurred ſpe- 
cially, for that the Defendant did not ſhew in his Plea by what Title he was poſſeſſed, 
and for that Cauſe the Plea was adjudged ill. 1 Vent. 221. Perrot verſus Bridges. 
46. In Treſpaſs the Plaintiff declared, that the Defendant beat and killed his Ma- of 
ſtiff, Oc. the Defendant pleaded in Bar, that the Plaintiff ſuffered his Maſtiff to go 91 
in the Street without a Muzzle, and that he run upon another Dog of one Ellen Baj- 
catch, which he bit, and which Dog was kept by the ſaid Ellen for the Security of her 
Dwelling-Houſe, and that the Defendant as her Servant moloſſum præd occidit, leaſt he 
ſhould do any further Damage ; and upon Demurrer to this Plea, it was adjudged to 
be ill, 3 a Maſtiff is a valuable Beaſt, and therefore the Defendant cannot juſt- 

the Killing it without a reaſonable Cauſe ; tis true, he might juſtify the Beating the 
Maſtiff to prevent any further Miſchief to the other Dog, but not the Killing it, unleſs it 


Defendant might have ſaved his Miſtreſs's Dog without killing the Maſtiff ; and that 
is the Caſe of Whadburft and Deram, where the Defendant juſtified the Killing a Ma- 
ſtiff, becauſe he could not be otherwiſe prevented from doing Damage in his Warren. 
I Sand. 84. +4 fi verſus Ramſcott. See Ireland verſus Higgins. Cro. Elix. 125. 

47. Treſpaſs for breaking his Cloſe and eating his Graſs with Cattle; the Defen- 
dant pleads, that at the Time of the 'Treſpaſs, Sc. he was poſſeſſed of all the Cir 
growing on four Acres of Land, Parcel of the Cloſe where, Sc. as of his proper Goods, 
by Reaſon whereof at the Time when the 'Treſpaſs was ſuppoſed to be done, he en- 


his Cattle did the Treſpaſs ſparſim & raptim, and fo juſtifies the Treſpaſs preciſe!y 
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ed in the Owner of the Soil, unleſs ſuch Title is ſhewed. 2 Sand. 401. Pearle verſus 

_ 4. | 
"= In Treſpaſs for entring his Houſe, and taking his Goods, and amongſt the reſt 
pro una 4 Anglicè a Frying-Pan; after a Verdict for the Plaintiff, it was moved 
in Arreſt of Judgment, that Damages were given for nothing, for the Word Satago 
is inſignificant, it ought to be Sartago, for that is Latin for a Dripping-Pan ; but the 
udgment was affirmed, for if Satago fignifies nothing, then the Jury could not give 
any Damages for it; but it had been otherwiſe, if it had fignified another Thing. 
Raym. 15. Smith verſus Warner. | 

49. Treſpaſs for breaking his Cloſe, Ec. 2 down his Graſs, and feeding it 
with Cattle; the Defendant as to Breaking the Cloſe pleads not Guilty, and as to the 
reſt he pleads in Bar, that Sir Thomas Bridges was ſeiſed of the Manor of I edmore, 
and ſo lays a Preſcription in him, Ec. for Common in the Place where, for all com- 
monable Cattle levant and couchant, &c. and that the ſaid Sir Thomas Bridges did ap- 
oint the Defendant to take Care of his Cattle put into tlie ſaid Cloſe, and that he 
(Sir Thomas) cauſed ſeveral of his commonable Cattle to be pit thereon, and which being 


Gon Demurrer this Plea was adjudged ill, becauſe the Defendant had not ſet forth 


Title he had to the Corn; for tis not ſufficient for him to ſay that he was poſ- 
ſeſſed thereof without ſhewing ſome ſpecial Title, becauſe the Property ſhall be intend- 


in the ſaid Cloſe, the Defendant entered to ſee that they had no Damage, and by En- 
. tring he trod down the Graſs que ef eadem tranſgreſſio, &c. and upon Demurrer to 
e this Plea it was adjudged to be ill, becauſe the Defendant did not ſhew that theſe were 
e his own Cattle, or that he put them into this Cloſe, for theſe are the Things which 
make a Man guilty of a Treſpaſs; and here the Defendant had juſtified the Treſpaſs 
d with Cattle, when he himſelf could not be guilty of the Treſpaſs, for he neither pur 
t, them into the Cloſe, nor were they his proper Cattle, but the Cattle of $ir Thomas. 
1d Bridges; ſo that his Plea being ill for that Matter; *tis bad for the Whole, becauſe *tis 
of an entire Plea ; beſides, he did not aver that the Cattle were Jevant and conchant on 
Y. the Manor. See Cro. Elix. 268, 330, 431. 2 Cro: 27. 1 Sand. 27. Earl of Mancheficr 
| verſus Vale. 5 „ py 
4 50. In Treſpaſs, Aſſault, Battery, and falſe Impriſonment, the Plaintiff declared, 
p- for that the Defendant, c. vi & armis made an Aſſault on the Plaintiff, and beat, 
er- wounded, and impriſoned him for two Days, Ec. the Defendant, as to the Aſſault and 
Wounding, pleads ſon aſſault Demeſne, and as to the Impriſonment, except for eleven 
lem Hours he pleads not Guilty ; and as to theſe eleven Hours, he pleads in Bar that it 
ün- was on the xoth Day of Fauuary, &c. at the City of Coventry, in the County of that 
em City, and that he was then Sheriff thereof, and in the Execution of his Office, by 
| watching the Common Goal there, leaſt the Priſoners ſhould eſcape ; and that the 
De- Plaintiff at eleven of the Clock in the Night-time, being an unſeaſonable Hour, ſtruck 
t he 


the Defendant with his Fiſt, and hindered him in the Execution of his Office ; where- 
upon Ie (the Defendant) to keep the Peace, impriſoned the Plaintiff till the next 
Morning, and then brought him before a Juſtice of Peace, who bound him over to 
the Aſſiſes, Oc. and upon Demurrer to this Plea, the only Objection was, that the 
Defendant had not anſwered to the vi & armis ; but adjudged, that was only Matter 
of Form, and aided by the Statute 27 Eliz. cap. 5. of general Demurrers. 1 Saud. 
$1, Law verſus King. See The King verſus Hopper. S. P. 

51. Treſpaſs for taking Phaſianos ſuos & perdices ſuas ; upon not Guilty pleaded the 
Plaintiff had a Verdict, and it was moved in Arreſt of Judgment that the Declara- 
tion was ill, becauſe Pheaſants and Partridges are feræ nature, and therefore no Man 
can have a Property ſo as to call them /uos ; but the Plaintiff had Judgment, becauſe 
after a Verdict they ſhall be intended dead, and then a Man may have a Property in 
them. Raym. 16. Uſher verſus Buſbnell. See Child verſus Greenhill. 

52. Treſpaſs for thruſting a Woman on his Son an Infant, under the Age of Diſ- 
cretion, by Reaſon whereof his Thigh-bone was broke, and the Plaintiff was at great 
Labour and Charges in the Cure, &c. upon not Guilty pleaded the Plaintiff had a 
Verdict, and it was moved in Arreſt of Judgment, that this Action would not lie for 

the Father, becauſe the Injury was not done to him, but to the Child, and therefore 
he ought to bring the Action; *tis true, if the Father had laid in his Declaration 
ſome ſpecial Damages, as per quod ſervitium amiſit of his Son, or that by Reaſon of 
the Hurt he was not capable of being married, there might have been ſome Colour for 
the Action; for ſo is Grey and Feffery's Caſe, and fo is Norton and Faſon's Caſe, Stile 
398. where the Father declared for breaking his Houſe, and aſſaulting his Daughter 
againſt his Conſent, and getting a Baſtard Child on her, per quod ſervitium amiſit ; but 
Judgment was given in the principal Caſe for the Plaintiff. See Palm, 559. Belſiſb 
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Treſpaſs. 


3 


verſus Ciggill. Raym. 259. Hunt verſus Wotton. See Cro. Eliz. 63, 849. Rippon verfus 
Norton. 5 l 3 | 
53. Treſpaſs for breaking his Cloſe and ſpoiling his Graſs, to the Value of 40 x. 


pedibus ambulando, and eating other Graſs (of the Plaintiff *s) cum quibuſdam averiis, 


(viz.) Equis, &c. Necnon cum caredtis, plauſtris & aliis carriagiis ſuis aliam herbam & fh. 
lum clauſi pred” depreſſer, ſubverter & ſpoliaver, and in the ſaid Cloſe did dig Tobacco. 
Pipe- Clay, and carried away 2000 Loads thereof, to the Value of 400 J. continujy 
the ſaid Treſpaſs diverſis diebus & wicibus, quoad the Feeding and Treading hon | 
the Graſs with their Cattle, and quoad the Treading down of other Graſs, and TY 


it with Carts, Wagg ons, and other Carriages, and quoad the Digging in the ſaid Cloie 


from ſuch a Day to ſuch a Day 3 and upon Demurrer to this Declaration, it was 
objected that it was ill, becauſe the Continuance of theſe Treſpaſſes were ſeveral 
and diſtin Treſpaſſes in themſelves, and ought not to be jumbled together with x 
Continuando ; but adjudged, that theſe Words diverſis diebus & vicibus made the Action 
good. Raym. 396. Nappier & al verſus Curtis. . 

54. In Treſpaſs and falſe Impriſonment, and Detaining him in Priſon, quonſque he 
paid a Fine ad damnum, &c. the Detendant pleaded not Guilty as to all, except the Im. 
priſonment, and as to that he juſtified by Virtue of a Writ non omittas, &c. the Plain. 
tiff replied de injuria ſua propria, &c. and the Defendant demurred and had Judg- 
ment, and upon a Writ of Error brought, it was aſſigned for Error, that the Defen- 
dant was charged for impriſoning the Plaintiff quouſgue finem fecit pro deliberatione, 
which is not anſwered, for the Defendant juſtified the Impriſonment only; but ad- 
judged, that the Plea is good notwithſtanding that Exception, becauſe the Defendant 
pleaded not Guilty as to all, except the Impriſonment. Raym. 467. Beſſey verſus Ol. 
liott. 1 Roll. Rep. 264. Slowly verſus Evely, contra. ov, 

55. Treſpaſs for breaking his Cloſe, ſpoiling his Graſs, and taking up and carrying 
away two hundred Poſts fixed in the Ground, continuando tranſgreſſion” præd to ſuch a 
Day; there was a Verdict for the Plaintiff and entire Damages; and now it was ob— 
jected againſt him in Error, that there could be no Continuando as to the Poſts ; but ad- 
judged, that it being continuando tranſgreſſion pred's without ſhewing what in Parti- 
cular, and there being ſeveral Treſpaſſes laid in the Declaration, of which ſome may 
be with a Contiuuando and ſome not, the Continuando ſhall refer to thoſe which may be 
continued, 3 Lev. 93. Gillam verſus Clayton. 

56. "Treſpaſs quare vi & armis cla ſum fregit, which the Plaintiff laid to his Damage 
of 20 J. and the Defendant demurring for that Cauſe, for B. R. have no Cogniſance 
either at Common Law, or by the Statute of Gl/oucefter, to hold Plea in an Action 
where the Damages are under 40 s. Sed per Curiam, Treſpaſs quare vi & armis will lie | 
here, let the Damages be what they will. 3 Mod. 215. Lambert verſus Thurſton. | 

57. Treſpaſs for taking four Colts; the Defendant pleaded, that he was poſſeſſed of | 
a Piece of Paſture-Ground called, Ec. and that he took the Cattle there Damage-fea- 
fant ; and upon Demurrer this was held an ill Plea, becauſe where a Defen#hnt will 


Juſtify by any ſpecial Pleading, either in Treſpaſs or Replevin, he muſt ſhew a Title; 


F. Jones 


109. 


and *tis not ſufficient to alledge that poſſeſſionatus furt ; but *tis otherwiſe where a Man 
is Plaintiff, for there he may declare that paſſeſſionatus fuit, which is good againſt | 
a wrong Doer. 2 Lntw. Pell verſus Garlick. Cro. Car. 138. contra. 

58. In Treſpaſs for Fiſhing in his ſeveral Fiſhery, and for taking twenty Buſhels of 
Oyſters, Sc. continuando piſcationem pred, from ſuch a Day to the Time of the 
Action brought; upon not Guilty pleaded the Plaintiff had a Verdict, but the Tudg- 
ment was atreſted upon the Authority in Playter's Caſe, for that the Fiſhing men- 
tioned in the Continnando was altogether incertain, not expreſſing the „ . or 
Quality of the Fiſh ; but Hale Chief Juſtice ſaid, that they were more ſtrict formerly 
in the Certainty of Pleading than now; for now an Indebitatus aſſumpſit for Goods ſold, 
is good without any farther Certainty. 1 Vent. 329. Howell verſus Reynolds, and 272. | 


* 


59. Treſpaſs, Oc. for killing a tame Deer; the Defendant pleaded in Bar, that he 
was poſſeſſed of ſuch Lands for a Term of Years, and that a ſtray Deer came there- 
on, and that he not knowing it to be a tame Deer, killed it, gu eft cadem interfetsi ; 
and upon Demurrer the Court inclined that the Declaration was ill, for the Plaintiff 
ſhould have averred that he did know the Deer to be tame, otherwiſe *tis no Fault to 
kill it; and yet tis agreed that Sciens is not traverſable. 2 Lutw. 1359. Atkinſon ver- 
ſus Hunter. | 

60. Treſpaſs, Ec. the Defendant Philip/on pleaded not Guilty, and the other De- 
fendants juſtify by Virtue of a Warrant, ſetting forth Phillip/er was poſſeſſed of the 
Cattle; but did not ſay ut de bonis ſuis propriis, and that the Plaintiff got them un- 


lawfully into his Poſſeſſion ; thereupon Phillipſon complained to the Sheriff, &c. (but 
3 dic 


— 
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did not ſay where) who made a Warrant, (but did not ſay in Writing) by which he 
commanded the Defendant to replevy the Cattle; upon Demurrer, theſe Faults were 
objected to the Plea; but then the Declaration likewiſe was Faulty, becauſe the Plain- 
tiff declared for chafing his Cattle, but did not ſay what Species of Cattle. 2 Latw. Rep. 
1372. Dale verſus Philipſon & al. FRO 
61. Treſpaſs for entering her Houſe and taking her Goods, the Defendant juſtified 
by Virtue of a Fi. fa. againſt the Goods of one Dunn, and a Warrant thereon, by 
which he entered the Houſe and took the Goods aforeſaid; and upon Demurrer the 
Plaintiff had Judgment, becauſe the Defendant did not aver that the Goods which he 
took were the Goods of Dunn; and if he had made ſuch an Averment, yet that would 
not be ſufficient, without he had alledged they came wrongfully to the Plaintiff's Poſſeſ- 
fon, or without ſhewing ſome other Matter by which he might juſtify the Entering 
the Houſe. 2 Latw. 1385. Gardner verſus Peyton. | | 
62. 'Treſpaſs for breaking his Houſe, and taking viginti modios triciti ( Anglice four 
Loads of Wheat) continuando totam tranſgreſſiuuem, from ſuch a Day to ſuch a Day, Ec. 
there was Judgment in C. B. by il dicit; and now on a Writ of Error in B. R. the 
Errors aſſigned were, that medins tritici is a Buſhel of Wheat, and that tis impoſſible 
that twenty Buſhels of Wheat ſhould make four Loads; beſides the Continuando cannot 
be for ſo long a Time as ſet forth in the Declaration, for a Man muſt have ſome Time 
to reſt; but the Judgment was affirmed, the Court rejected all which followed the 
Anglice, and then viginti modios was eaſily underſtood ; and as for the Continuando di- 
verſis diebus & vicibus, it ſhews that the Taking was not all at the ſame Time; but 
how it was done beſides Damages ſhall be intended to be given; for that which might 
have a Continuance; tis true, it had been better if it had been continuando tran/greſſio- 
nem pred generally, but *tis continuando totam tranſgrefſionem, which cannot be for 
breaking the Houſe ; however the Plaintiff had Judgment. 5 Mod. 118. Wilſon verſus 
Howard. | 
63. A Cheat bought Goods of V. R. upon Credit, and ſold them to B. B. but *. 
R. diſcovering the Cheat, takes out a Replevin in the Sheriff's Court of London, and 
went to the Warehouſe of B. B. and took the Goods again; upon which B. B. 
brought an Action of Treſpaſs, and the Defendant juſtified under the Replevin, and a 
Precept thereon to V. V. an Officer, in whoſe Aid the Defendant came: The Plaintiff 
replied, that before the Taking away the Goods, he claimed a Property in them, and 
gave Notice thereof to the Defendant ; and the Queſtion upon a ſpecial Verdict was, 
whether the Taking away after a Claim of Property, and Notice, did not make the De- 
fendant a Treſpaſſer ab initio; it was held in this Caſe, that the Notice of Property 
ſhould be the ſole Iſſue; that the Claim of Property ought to be made to the Officer 
himſelf; for if tis made to one who came in Aid of him, and yet the Officer doth not 
deſiſt, it will not make the Execution illegal; but in ſuch Caſe, he who comes in Aid 
muſt deſiſt, or he will be a Treſpaſſer ab initio; the Plaintiff had Judgment. Mod. 
Caſes 63, 139. Leonard verſus Stacy. | | 
64. Treſpaſs for breaking and entering his Cloſe and Depaſturing his Graſs 36 Car. 
2. continuando the Depaſturing till 4 Fac. 2. contra pacem Domini Regis nunc, which 
muſt be the Peace of King James, and if ſo, then contra pacem in the Time of Kin 
Charles is omitted, which being Subſtance, for that Reaſon the Declaration was held 
ill. 2 Salk. 636. Incledon verſus Burgeſs. | 
65. Error of Judgment in C. B. in an Action of "Treſpaſs, wherein the Plaintiff de- 
clared that the Defendant Vi & armis entered his Cloſe, took away a Matrock in R. 
&c. the Defendant pleaded in Bar, that locus in quo, &c. eft liberum tenementum of the 
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. Defendant, and that the Mattock was there Damage-feaſant; and upon a general De- 
murrer to this Plea, the Queſtion was, whether /iberum tenementum, without any other 
Certainty was a good Plea; it was inſiſted for the Plaintiff in Error that it was, be- 
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5 cauſe the Plea in Bar is as certain as the Declaration, and leſs Certainty is required in 

a Bar than in a Declaration, eſpecially where *tis a common Bar; that there is no Oc- _ 
e caſion to ſet forth in the Plea, that the locus in quo is an * Acre of Land in R. is liberum * If the 
- tenementum of the Defendant, becauſe if the Plaintiff would aſcertain the Place where Plea had 
| liberum tenementum is pleaded generally, he ought to make himſelf a Title to it in the 5% %, 


. Replication; but adjudged, that this was a tranſitory Action, where there is no ſuch a 233 
0 Thing as a locus in quo, &c. if it had been a local Action, the Plea had been good: in hi, R. 
- The Courſe in ſuch Actions, is for the Plaintiff to aſcertain the Place in his Declara- plica:ion 
tion, and this is to prevent the Prolixity of a new Aſſignment of the Place; but it * 7 
e- the Defendant will make that local which was not ſo before, as he hath done in this Caſe „ 45 
1e by Pleading Damage-feaſant in his Freehold, he ought to aſcertain the Place at his ſignnieut 
n. Peril; the Judgment was affirmed. 24. Cafes 117. Elwis verſus Lomb. 
ut | 
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66. Treſpaſs for breaking and entering his Cloſe April z. and treading down his 


Graſs, necnon arbores ſuas (viz.) 10 populos, & ſubboſcum ſuum (viz.) 10 carettar . ſub. 


boſci, cutting, taking and carrying away tranſgreſſonis pred” uſyue 27 Aprilis diverſi; gi. 
= & 3 1 a not Guilty pleaded, the Plaintiff had a Verdict and 
entire Damages, and in Arreſt of Judgment it was held, that the Continuance of the 
Treſpaſs as to the Cutting the Poplars and Under woods was impoſſible; therefore no 
Part of the Damages ſhall be intended to be given for that; but only for ſuch of the 


Treſpaſſes to which a Continuando may be applied; but where there is a Continuando of 


ſuch and ſuch Things in particular, and they lay not in Continuunce, tis naught, even 
after a Verdict. 2 Salk. 639. Brook verſus Biſhop. See Cleyton verſus Gwillam. F. P. 
67. Treſpaſs for breaking his Cloſe, and entering and hunting ſuch a Day continuay. 
ao tranſgreſſionem quoad the Hunting at diverſe Days and Times from the Day of the 
Treſpaſs alledged to ſuch a Day; it was inſiſted for the Defendant in Arreſt of Judy. 
ment, that Hunting could not be laid with a Continuando; that there were ſome Ads 
which were permanent, and thoſe properly lay in Continuance; that other Acts terminate 


in themſelves, and cannot be continued, as killing a Dog, or the like; but adjudged, that 


Hunting is not an Act which terminates in it ſelf, for it may be laid with a: Continuangy 
diverſis diebus & vicibus, between ſuch a Day and ſuch a Day; tis true, where a 
Treſpaſs is laid with a Continuance that cannot be continued, Execution of it ſhould 
be made at the Trial, and the Evidence ought to be only to the firſt Act, becauſe the 
Plaintiff ought not to recover for a Treſpaſs which cannot be continued. 2 Salk. 638, 
Monkton der . | 

' 68. Treſpaſs for taking his Cattle in D. the Defendant pleaded that the Place where, 
Sc. was twenty Acres, &c. where he had Right of Common, and fo juſtifies the 


Taking the Cattle Damage-feaſant ; the Plaintiff replied, that the Defendant took | 


them in another Place, naming it; adjudged, that the Plaintiff might make 
this new Aſſignment, which they ſaid neither confeſſed, or avoided the Place 
mentioned in the Bar; for where the Defendant by his Plea will make a tranſitory 
Treſpaſs local, the Plaintiff in his Replication may make a new Aſſignment. 2 Fall. 
453. Cook verſus Evans. | | 

69. So where the Defendant makes the Place material by his Plea, he muſt ſhew it 
with great Certainty ; as for Inſtance, in Treſpaſs for taking and carrying away his 
Goods in D. the Defendant juſtified that the Place where, Ec. was his Freehold, and 


that he took the Goods Damage-feaſant ; and upon a Demurrer, the Plaintiff had 
Judgment, becauſe the Action being tranſitory, there is no locus in quo, &c. ſuppoſed; 


for this was not a Treſpaſs quare clauſum fregit in D. if it had been fo, then the Clau- 
ſum had been a locus in quo, &c. but in the principal Caſe there is no particular Place 
named, only in D. and that is for the ſake of the Venue; therefore if the Defendant by 
his Plea will make the Place material, he muſt ſhew a Place certain ; but if it had 
been a Treſpaſs quare clauſum fregit in D. and the Defendant had pleaded that the 
Place where, was his Freehold, and Iflue be taken thereon, the Defendant may give 


in Evidence, any Cloſe in which he hath a Freehold ; but if the Plaintiff had replied, | 


and had given the Cloſe a Name ; the Defendant muſt have a Freehold in that very 
Cloſe. 2 Salk. 453. Helwis verſus Lomb. 


70. Treſpaſs for breaking his Cloſe, and throwing Bricks and other Materials into | 


the Sea lying on the Land, towards the Building a Houſe de novo ere? ; the Defen- 
dant juſtified, for that the Houſe was a Nuſance built croſs the High-way, and that 


he pulled down the Walls, Cc. and the Bricks rolled into the Sea; and upon a De- 


murrer to this Plea, the Defendant had Judgment; firſt it was held, that where the 


Defendant juſtifies the Treſpaſs by abating a Nuſance, he need not ſhew that it was 


done. by committing as little Hurt as could be, becauſe any Man may juſtify the 


Abatement of a common Nuſance; but that in this Caſe the Declaration was repug- | 
nant and inſenſible ; for there could not not be materials towards the Building a Houſe | 


which was already de novo erect'. 2 Salk. 458. Lodie verſus Arnold. 
7. Treſpaſs quare vi & armis clauſum fregit, after a Verdict for the Plaintiff, the 


Judgment was arreſted, becauſe guare is only interrogatory ; tis not a poſitive Allega- | 


tion of the Treſpaſs, and *tis worſe than quod cum, &c. 2 Salk. 636. Hoare verſus 


Chapman. See 1 Cro. 420. 3 Cro. 57. 2 Cro. 47. 2 Bulſf. 214. Godbolt 251. Sid. | 
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52. Treſpaſs for breaking his Houſe, Ec. the Defendant made an ill Juſtification, 1 
and the Plaintiff demurred, but Judgment was given againſt him upon an Exception 1 
to the Declaration, for that the Words Vz & armis were omitted, which is ill upon a if 
eneral Demurrer, being an Omiſſion of Subſtance, for it alters the Nature of the ll 
Judgment from a Capiatur to a Miſerecordia. 2 Salk. 636. Wildgoofe verſus Kelleway. WR 
13. Treſpaſs for breaking his Cloſe at D. & duos equos in D. & twenty Buſhels of Mod 0 
Wheat de bonis propriis ipfins, &c. did take; the Defendant pleaded not Guilty as to Caſes 1 4. WHAM 
all, but the Taking the Horſes, and as to them he juſtified the Taking for Rent ar- S. C. 19 
rear, Oc. The Parties were at Iſſue, and it was found for the Plaintiff; but it was 1 
moved in Arreſt of Judgment, that the Declaration was ill, becauſe the Plaintiff had 1 
not alledged any Property in the Horſes, for the Copulative Et will not let them in ſo Il 
as to be compriſed by the ſubſequent Words bona & catalla ; and this is not like- Cutfor- RK 
tby's Caſe in Raym. and the Caſe in 2 Sand. 379, becauſe in this Caſe the Sentences See 2 Lev. 9 
are different, and the firſt is cloſed and made diſtinct from the other, by adding the 136. Il 
Place * the Horſes were taken. 2 Salk. 640. Foice verſus Mills. The Judgment 5 Wl 
arreſte , : | | 2 | | | ; 1 (20 
74. Treſpaſs, Ec. for entering his Houſe and taking ſeparales claves, for opening VAR 
the Doors of the ſaid Houſe; upon not Guilty pleaded, the Plaintiff had a Verdict; Wit 
it was moved in Arreſt of Judgment, that the Taking each Key was a diſtin Treſ- N 
paſs, and might require ſeveral Anſwers like Playter's Caſe, and that the Kind and HW 0 
Number ought to be ſet forth; but adjudged, this was ſufficiently aſcertained by wg 
Reference to the Houſe. 2 Salk. 643. Layton verſus Grindal. See Thompſon verſus Hun- 10 
ter, and Elphick verſus Acton, and 2 Vent. 114. Allen 9. 2 Cro. 485. | Wall 
75. Treſpaſs, &c. vi & armis for taking Fiſhes in libera piſcaria ſua; upon not Nod. Will 
Guilty pleaded, the Plaintiff had a Verdict; it was moved in Arreſt of Judgment, e 8. C. 1 
that the Plaintiff could not maintain Treſpaſs for taking Fiſh in liberd piſcaria, be- | Tallh: 
cauſe in ſuch Caſe he is like a Commoner who cannot maintain this Action for a bi. il 
Treſpaſs done on the Common; for 7ibera piſcaria is the ſame with communis pi ſcaria, Wi 
(i. e.) a Freedom of fiſhing with others ; but /ibera Warrenna is not, for he may bring 1 
Treſpaſs againſt any one but the Owner of the Soil; but Libera piſcaria is only to "NN A 
take Fiſh, and the Grantee hath no Property in them till taken ; but adjudged, thar 4 
Treſpaſs would lie for fiſhing, and taking Fiſh i libera piſcaria; that there are three 1 
| Sorts of Fiſheries, ſeparalis, libera, & communis piſcaria; that in the firſt Caſe, he a 
| who had ſuch Fiſhery was Owner of the Soil; that he who hath Jibera piſcaria, hath 1 
a Property in the Fiſh, and may bring a poſſeſſory Action for them without ſhewing a 11 
A. Title, and that communis piſcaria was like the Caſe of all other Commons, and 1 1. e 
e 122, was denied to be Law. 2 Salk. 637. Smith verſus Kemp. | | i 14 
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| / Juſtification and Pleas in Treſpaſs. 


x. IN Treſpaſs for an Aſſault, Battery and falſe Impriſonment; the Defendant ju- 

ſtified as Deputy-Governor of the Ifle of Scilly, ſetting forth a Cuſtom there, 
to chaſtiſe and puniſh by Impriſonment any Soldier, &c. who neglects his Duty, or 
refuſes to obey the Orders of the Deputy-Governor, and being required thereunto 
gives contumelious Words to the ſaid Deputy-Governor, and then ſets forth that the 
Defendant diſobeyed the Orders of the Deputy-Governor, and gave him opprobrioug 
Words, whereupon he committed him prout ei bene licuit; and upon Demurrer to this 
Plea, the Plaintiff had Judgment. T. Jones 147. Ekins verſus Newman. 

2. In Treſpaſs quare clauſum fregit, and for taking his Goods, the Defendant juſtifi. 
ed the Taking, 0 the Command of the Lord of the Manor, for Non- payment of 
Rent; the Plaintiff replied, that the Place where, Ec. is extra, abſque hoc, quod eſt infra 
feodum ; and upon a ſpecial Demurrer, it was objected to this Replication, that the 
Plaintiff ought not to plead hors de ſor: tort, without taking the Tenancy upon himſelf, 
which is very true in Caſes of Aſſiſe, but in Actions of Treſpaſs there never was any 
fuch 'Thing. 2 Med. 103. Sherrard verſus Smith. | | | 

3. In Treſpaſs for taking his Cattle, the Defendant juſtified for that he was poſſeſel 
of a Cloſe for a Term of Years, and the Cattle did 'Treſpaſs therein, Ec. and upon 
Demurrer, it was adjudged a good Plea ; for where the Treſpaſs is tranſitory, as in 
this Caſe, *tis ſufficient for the Defendant to juſtify upon his Poſſeſſion ; for the Title 
to the Cloſe can never come to be conteſted upon the Evidence; but where the Treſ. 
paſs is local, as guare clauſum fregit, there the Plaintiff claims a Right to the Cloſe, 
and in ſuch Caſe the Right may be conteſted, 2 Salk. 643 TIN 
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5 - 3 Trials. 


Trials and Miſ-trials. (A) Of Miſ-trials in improper Counties; 


Of Trials per medietatem Lingue. (B)] and of Trials in Foreign Counties. 
Of Trials by Certificate of the Biſhop, | (F) 
and on other Certificates, and in the Where the Trial ſhall be by the Re- 


Spiritual Court. (C) cord, where not. (H) 
of Miſ-trials by miſawarding the Ve-] Of Notice of Trials, and by Proviſo. 
aire facias. (D) (I) 


of Miſ-trials, by miſreturning the Ve- Where new Trials ſhall be granted, 
nire facias, Diftringas, Habeas | where not. (K) 
Corpora, Farata, &c. (E) Of Trials at Bar. (L) 


(A) 


Of Trials upon Jſſnes joined, and upon immaterial Iſſues. See 
Venire facias per totum. 


1. N Ejectment the Defendant pleaded, that the Lands were Copyhold, Ec. and 
ſurrendered by B. G. into the Hands of the Steward, to the Uſe of the De- 
fendant, who was thereupon admitted, c. the Plaintiff replied, and concluded 
his Replication with ab/que hoc, that he was Steward; adjudged, this was no 

good Iflue, for it ought to have been abſque hoc, that B. G. made any Surrender. 

Cro. Eliz. 206. Wood verſus Butts. 

2. B. G. became bound in a Statute, the Cogniſee ſued out Execution, and B. G. 
brought an Audita querela, and they were at Ifſue, whether two Seals were to the 
Statute or not, and this was try'd by a Jury, and found for the Cogniſee; it was ob- 
jetted, that the Iſſue ought to have been try'd by a Certificate from the Mayor of 
Lincoln, before whom the Statute was acknowledged; but adjudged, that the Trial 
was good, becauſe the Iſſue was not, whether a Statute was acknowledged or not, but 
whether it had two Seals to it, and that is not recorded by the Mayor as the Statute 
is. 1 Leon. 228. Askew verſus Falkener. £ 

3. Aſſumſit, &c. and no Place was ſet forth where. the Promiſe was made; upon 
non aſſumpſit pleaded the Plaintiff had a Verdict, and it being in Arreſt of Judgment, 
that this was a Miſ-trial, becauſe there was no Place laid, Sc. yet it was adjudged 
that this is helped by the Verdict Goldſ. 47. 

4. In 'Treſpaſs the Defendant pleaded a Grant by Letters Patents under the Great 
Seal; the Plaintiff replied, aon conceſſit, &c. and upon this they were at Iſſue; it 
ſhall be try'd where the Lands lie, and not where the Letters Patents bear Date, for 
theſe being of Record cannot be denied; if ſo, then the Effect of the Iſſue is, that 
nothing paſſed by the Grant, which muſt be try'd where the Land is. 6 Rep. 15. 
Eden's Caſe. Dyer 242, 253. S. P. 

5. Judgment by Default againſt an Infant; and upon a Writ of Error brought the 
Iſſue was, whether he was of full Age; it was adjudged, that the Trial ſhould be in 
B. where the Lands are, and not in Middleſex where the original Action was brought. 
Cro. Eliz. 818. Green verſus Roſſe. 


6. Leſſee 
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6. Leflee for Years of Tithes granted to the Plaintiff torum jus & intereſſe ſuum in 
the Tithes, who brought an Action „4 the Statute 2 Ed. 6. for not ſetting them 

forth ; after a Verdict for the Plaintiff upon an Iſſue, whether the Lands were dif. 
charged of Tithes or not, it was objected, that the Plaintiff had not ſhew'd any Title 
to the Tithes; but adjudged, that the Grant to him was good, and that by the Words 
intereſſe ſuum ih the Grant, the Property in Poſſeſſion did paſs, for ſuum imports ſo 
much ; then it was objected that the Leaſe it ſelf was void, becauſe it was made by 


an Abbot within a Year before the Diſſolution of his Abbey; but it was adjudged, - 


that the Iſſue being, whether the Lands were diſcharged of Tithes, and the Jury ha. 
ving found that at the Time of the Diſſolution they were not diſcharged, the Trial 
is good, and the Leaſe was only an Inducement to the Title. Arnold verſus Bidgood 
2 O. 318. | | | Ws 

5. Goods were deviſed to B. G. Sn and Heir of R. G. and he libelled for them in 
the Spiritual Court; the Executors pleaded, that B. G. was not Som and Heir of R. C. 
this Iſſue ſhall be try'd in the Spiritual Court, becauſe it depended upon another 
Matter, of which that Court had Juriſdiction, (viz.) the Devife of the Goods. 9 
Rep. In Henſloe's Caſe. fs 

8. Ejectment, Ec. upon not Guilty pleaded the Plaintiff had a Verdict, and it 
was moved in Arreſt of Judgment, that this was a Miſ-trial, becauſe the Venire facias 
was returned by the Sheriff, who was Couſin to the Leſſor of the Plaintiff ; adjudged, 
that this was no Miſctrial, but only a Mi ſconveyance of Proceſs, which is, where one 
Writ is awarded inſtead of another, but to an Officer, who of Right ought to execute 
that Proceſs, and he returns it; in ſuch Caſe, though the Proceſs is wrong, tis helped 
by the Statute 32 H. 8, and 13 Eliz. but if a Writ be awarded to an Officer, who 
ought not to execute it, and he returns it, that is a Miſ-trial, and not helped by the 
Verdict. 1 Brownl. 134. Craddock verſus James. 

9. In 'Treſpaſs, the Plaintiff declared of taking Corn and Hay, ſevered from the 
nine Parts at E. &c. the Defendant as to Part of the Tithes pleaded not Guilty; 
upon which they were at Iſſue, and as to the other Part that V/. R. deviſed the Par- 
ſonage to him at MV. and alledged E. to be a Hamlet of M. the Plaintiff replied no 
deviſavit ; upon which they were likewiſe at Iſſue as to that Part, and the V7/ze was only 
from V. and the Jury found that Iſſue for the Plaintiff, and the other for the Defendant; 
and now he moved in Arreſt of Judgment in that Iſſue, which was found for the 
Plaintiff, becauſe the Viſne ought not to come from W. only, but from E. and WW. ad- 
judged, that where any Plaintiff declares of a 'Treſpaſs in E. it ſhall be preſumed to 
de a Town, of which Town the Matter in Ifſue ought to be tried; and though in this 
Caſe the Defendant in his Plea had alledged that E. was an Hamlet of W. that was 
only to entitle himſelf to a Demiſe of the Tithes in E. and could not extend to the 
other Iſſue of not Guilty, ſo a Venire facias de novo was awarded. Mich. 3 Fac. 
2 Cro. 86. Lepworth verſus I eſt. Fa 

10. In Treſpaſs for taking his Boards, the Defendant pleaded, that the Plaintif 
had ſo nailed them to the Defendant's Houſe, that they hindered his Light ; the Plain- 


tiff replied, that he did not nail them to the Houſe, Ec. and thereupon they were at 


Iſſue, and the Jury found that the Boards were nailed to the Defendant's Houſe, 5 
not by the Plaintiff : Now tho' this Trial was upon an impertinent Iſſue, for tis not 
material who nailed the Boards there, yet the Plaintiff had Judgment. 2 Roll. Rep. 
141. Gwynn verſus Damport. SR 

11. Upon an Ifſue joined in an inferior Court in Cornwall, it was try'd only by fix 
Jurors ; and upon a Writ of Error brought to reverſe the Judgment, this was aſſigned 
for Error; it was inſiſted that the Trial was good, for it was ſecundum con ſuetudiuen 
curie a tempore quo; but adjudged, that the Cuſtom was void, and againſt the Com- 
mon Law. Cro. Car. 188. Tredimock verſus Perryman. | 

12. In Treſpaſs the Defendant juſtified, by Virtue of a Cuſtom in London, to take 
the Wares of Hawkers, ſelling them up and down the Streets; the Plaintiff replied, 
there was no ſuch Cuſtom, upon which they were at Iflue, and the Cuſtom was cer- 
tified by the Recorder; and the Defendant had a Verdict; the Plaintiff objected that 


it was a Miſ-trial, becauſe it was a Point of Intereft as well as Privilege; for Part of 
the Wares taken were for the Benefit of the City, and therefore ſuch Certificate of 


the Recorder ought not to be allowed, but the Trial ought to have been in a foreig! 
County; thereupon a new Trial was awarded. Stile 137. Smith verſus Hancock. See 
Day verſus Savage. 
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(3) 


Ok Trials per medietatem Linguz; 


1. H E Statutes 27 Ed. 3. cap. 8, and 28 Ed. 3. cap. 13. were made in Favour 
T of Aliens in Trials per medietatem lingie ; but becauſe it doth not appear by 
the Record that una pars eſt alienigenæ, therefore an Alien Plaintiff muſt move the 


Court that a Writ may be awarded for the Trial per medietatem linzgne ; for if he 


omits this Advantage, and the Venire facias is returned, in ſuch Caſe he comes too late. 
Dyer 144. Shirley's Caſe, and 358. Spinoſa's Caſe. S. P. 

2. Trials in High Treaſon ſhall not be per medietatem lingne ; this appears in one 
Stirley's Caſe, who was a Frenchman, and the Venire facias was awarded in 7ork gene- 
rally, and not per medietatem lingua. Dyer 144. Shirley's Caſe, and 358: S$pinoſa's Caſe. 
0 3. An Alien, who was an Adminiſtrator, brought an Action as ſuch ; adjudged, 
that the Trial ſhall not be per medietatem linguæ, unleſs the Inteſtate were likewiſe an 
Alien: Cro. Eliz. 275. Wingate verſus Marks. „ 

4. In Ejectment the Defendant pleaded to Iſſue, and a Venire facias was awarded 
de medietate liuguæ, upon a Suggeſtion that the Defendant was an Alien; and there- 
upon Aliens and Denizens were returned together, and the Trial was had by them, 
and a Tales after a Verdict for the Plaintiff ; it was objected this was a Miſ-trial, be- 
cauſe the Tales was not of Aliens, as it ought, for it ſhould be Tales, as in the Venire 


returned together, when they ought to be returned twelve of each ſeparately, and 
the Court was of this Opinion. Cro. Eliz. 818. Goodwin verſus Monnteagle. 8.41. 

5. Shirley a Frenchman was indicted for High Treaſon, and the Indictment concluded 
contra ligeantie ſue debitum, and held good, becauſe he was here under the Protection 
of the Queen in Time of Peace between her and the French King, and therefore a 
local Obedience was due to the Queen; ſo Sephano Ferrara de Gomes and Emanuel 
Lewis Tinaco, two Portugals born, came hither under the Queen's Protection, and 
conſpired with Dr. Lopez, her Phyſician, to poyſon her, and were indicted for High 
Treaſon contra Dominam ſuam, omitting the Word Naturalem, and the Indictment 
concluded contra Ligeantiæ ſue debitum; but if an Alien Enemy come into the King- 
dom, and is taken in War, he cannot be indicted for Treaſon, becauſe the Indictment 
cannot conclude contra Ligeantie ſux debitum, for he was never in the King's Pro- 
tection, and therefore he ſhall ſuffer by martial Law; and ſo it was in Perkin N ar- 
becks Caſe, who pretended himſelf to be one of the Sons of Ed. 4. but was an Alien 
born in Flanders, and invaded this Kingdom, but was try'd by the martial Law. ) Rep. 
6. In Calvin's Caſe. „„ | | 

6. The Iriſh were formerly as Aliens, which appears by ſeveral Denizations granted 
to them; but that Kingdom came to the Crown by Conqueſt in the Reign of II. 2. 
and though it was a ſeparate and divided Kingdom, yet whilſt the People were under 
the Subjection and Obedience of the Kings of England, if an Iriſhman had committed 
High 'Treaſon there, he might be indicted and try'd in Euglaud; but this is by Virtue 
of the Statute 33 H. 8. cap. 23. and ſo it was adjudged 33 Eliz. in Ornet's Caſe, and 
in Sir John Perrott's Caſe. 7 Rep. 23. In Calvin's Caſe. 


was an Alien, &c. born, and pray'd a Trial per medietaten linguæ, which was granted; 
and at the Niſi Prius fix Engliſhmen and five Aliens appeared, and the Pinintiff pray'd 
a Tales per medietatem linguæ (whereas the Defendant ſhould have pray'd it) which 
was granted, and the Record was, Jdeo alius alicnigena de circumſtantibus per Vic? London 
ad requiſitionem (of the Plaintiff) per mandat* Fuſticiar” de novo appoſit” cujus nomen in 
panello præd afſidetur ſecundum formam ſtatuti in hnjuſmodi caſu uuper edit & provis, qui 
qudem Furator fic de novo appoſitus, (viz.) Chrifianus Dethick Alienigena exact venit, as 
m jiratam illam cum aliis juratoribus pred” prius impanellat' & jurat” juratus fuit ; and 
they found for the Plaintiff; afterwards it was objected, that where the Trial was 
der medietatem linguæ, no Tales could be granted by the Statute 35 H. 8. becauſe that 
Statute mentions the Freehold of Jurors to be 1 per Aun. and an Alien is ſuppoſed to 
F 


have 


ſacias; beſides, the Writ was not well returned, becauſe Aliens and PDenizens were 


7. In Sander, &c. the Defendant being an Alien pleaded not Guilty, and ſaid he 
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have no Freehold; but adjudged, that the Statute ſhall be expounded favourably, ac. 
cording to- the Intent of 2 Makers. Cæſar Sr Fuliuss Caſe, in 10 Rep. Denhbay Py 
Caſe. 104. Poph. 36. S. C. 

8. Information againſt ſeveral Merchants, whereof ſome were Aliens and ſome Ey. 
gliſb; after Iſſue joined, the Aliens moved for a Trial per mediatatem Lingze ; but it 
was denied, becauſe the Engliſhmen, with whom they were joined, could have no ſuch 
Trial; but the Aiens might be try'd by all Engliſh, as they might before the Statute 


was made in their Favour, and may till, if tis not demanded. Moor 557. Barregs 


Caſe. 


(0) 


Ok Trials by Certificate from the Biſhop, and other Certificates, and 
in the Spiritual Court, | 


I. IN a Hare Inpedit the Plaintiff made a Title to him by Survivorſhip, under 3 

Grant made to him and others by B. G. who had the fourth Fart of an Ad. 
vowſon, Oc. in Groſs, and had preſented R. L. &c. the Defendant pleaded, that the 
entire Advowſon was appendant to the Manor of R. the Moiety whereof deſcended 
to him, ab/que hoc, that R. L. was admitted and inſtituted on the Preſentation of B. C. 
adjudged, that this ought to be try'd by the Certificate of the Biſhop. Dyer g, 


— 


2. In a Quare Impedit Iſſue was joined, whether the Church vacavit upon the 4. | 


woidance of the late Incumbent by Reſignation, or not; adjudged, this ſhall be try'q 
by the Country, becauſe the principal Part of the Ifſue is the Avoidance, of which 
the Reſignation is only Evidence. Dyer 229. Sir H. Sydney's Caſe. CET 

3. In Dower Iſſue was joined, whether ever accoupled in lawful Matrimony; and 
upon a Writ to the Biſhop to certify whether it was ſo or no; he certified, that the 


Ape of the Husband was twelve Years, and of the Wife ſixteen Years ; adjudged, | 


this Return was ill, for he ought to return the Lauſulneſs of the Marriage only ; and 


he being a ſpiritual Judge in this Caſe, and making ſuch a frivolous Return, was | 


amerced 20 J. by the Court, and a new Writ was awarded to him. Dyer 368. 

4. The Biſhop muſt certify the Point in Ifſne generally, (viz.) Copulata vel nn 
copulata in legitimo matrimonio, and muſt certify at large, or expreſs the Manner of 
Marriage, but thus, . Breve Domini Regis præſentibus annexat” omni qud decuit reve- 
rentia accepimns : Virtute hujus Brevis vobis certificamus quod omnibus & ſingulis in brevi 
illo ſpecificat' rite & debite juxta juris exigentiam obſervatis, & vocatis in ea parte us 
candis, diligentem & celerem fieri fecimus inquiſitionem de rei veritate de & ſuper ma- 


teriis in brevi illo contentis, per quam luculenter & evidenter compernimus & invenims 


per legitimas probationes & alia in hac parte canonice requiſit', quod dictus B. R. in breui 
præd nominat apud R. in com' B. in diœceſi noftra S. cum pred R. L. in prediff bred 
ſimiliter nominat”, legitimo matrimenio copulat fuit: In cujus rei Teſtimonium, &c. Dyer. 


3057 313. 


5. In Dower, if the Iſſue is, whether B. S. the Demandant was the Wife of M. B. 


or not; this ſhall not be try'd by the Certificate of the Biſhop, but by a Jury ; but 
whether M. B. was lawfully married, or not, is triable by Certificate. Stile. 10. 
Betiſworth verſus Betiſworth. 

6. Baſtardy is an Eccleſiaſtical Cauſe, and if tis pleaded generally in Diſability of 
the Plaintiff, it ſhall be tried by Certificate of the Biſhop ; bur if *tis pleaded ſpecially, 
(viz.) that the Plaintiff was born at R. before the Marriage was ſolemniſed, &c. this 
ſhall be tried by a Jury of the County where the Birth was alledged. Dyer 89. 

. Excommunication is likewiſe a ſpiritual Cauſe, and if tis pleaded in Diſability of 
che Plaintiff, the ſame muſt be certified by the Biſhop, and not by his Official; for no 
Perſon ſhall certify an Excommunication, but he to whom the Court may write to 


abſolve the Party, which is the Biſhop or his Chancellor ; but a Vicar general may | 


certify it, if it appear that the Biſhop is in remotis agend* ; if a Biſhop make a Cer- 


rificate, and afterwards dye before the Return of the Writ to him directed, in ſuch | 


Caſe his Succeſſor muſt certify it; but one Biſhop cannot certify an Excommunication 
made by another Biſhop. 8 Rep. 68. Tro/lop's Caſe. | 
| 3 8. Action 
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8. Action againſt an Executor, who pleaded that he ref#/ed, upon which they were 
at Iſſue; and the Biſhop certified quod non recuſavit, whereas in Truth he had refuſed 
before the Commiſſary ; adjudged, that the only Remedy for the Party was, to bring 
an Action againſt the Biſhop for this falſe Return, for the Court cannot write to the 
Commiſſary, neither can the Party aver againſt the Certificate of the Biſhop; and the 
Iſſue being upon a Refuſal generally, tis well tried by his Certificate though falſe ; but 
if it had been that he refuſed before ſuch a Time, then it ſhould have been tried by a 
Jury, becauſe . Time and Place are Circumſtances of Fact. Trin. 31 Eliz. 1 Leon. 
205. + 
4 The Law allows fix Sorts of Trials by Certificates, (viz.) In Time of War the 
Certificate of the Marſhal out of the Realm; in Time of Peace, if the Defendant 
alledges he was impriſoned in Bourdeaux in France, and in the mean Time was outlawed 
in England, this Impriſonment ſhall be tried by a Certificate from the Mayor of Bour- 
deaux ; the Cuſtoms of London, ſhall be tried by the Certificate of the Recorder ore 
tenus ; Caſes of Privilege ſhall be tried by a Certificate of the Sheriff, upon a Writ to 
him directed for that Purpoſe ; Trials of Records ſhall be by the Certificate of the 
Judges, in whoſe Cuſtody. they are by a Law; the Lawfulneſs of Marriage, Baſtardy, 
Excommunication, &c. ſhall be tried by the Certificate of the Ordinary. 9 Rep. In the 
Caſe of the Abbot de Strata Marcella. hs 

10. Cauſes Matrimonial and Teſtamentary were at firſt tried in the temporal 
Courts, for they were Civil Cauſes, till Kings had given the Juriſdiftion to the Spiri- 
tual Courts; and the Queſtions of Baſtardy or Legitimation ought firſt to be moved 
in the Courts of Common Law, and Ifſue joined there, and then, and not before, 
by a Writ directed to the Biſhop, theſe Cauſes may be examined and be certified; but 
if ſuch Queſtions or Cauſes be firſ# moved in the Spiritual Court, a Prohibition will 
lie; and the Reaſon why an Eccleſiaſtical Judge cannot intermeddle in ſuch Caſes, un- 
til he hath the King's Writ to give him Power ſo to do, is, becauſe the Spiritual 
Courts had not an original Juriſdiction in ſuch Caſes. Dav. Rep. Caſe of Legiti ma- 
tion, QC. Ry | | | 

11. Error to reverſe a Judgment in C. B. in an Action of Debt on a Bond condi- Raym: 
tioned, that If Jobn Watſon do upon the firſt of October next or before, (if the ſaid Mil- 175. 8. C. 
liam Baker, at the Parſonage Houſe at Cowley, ſhall requeſt the ſame) and i wh hog 
Watſon ſhall take another Benefice, in due Manner, refign the ſaid Rectory or Benefice of 
Cowley to the Biſhop or the Ordinary of the Dioceſe, whereby the ſaid Rectory may become 
void, &c. that then, &c. the Defendant pleaded, that before he took a ſecond Bene- 
fice, (viz.) on ſuch a Day, and at ſuch a Place, reſgnavit, the ſaid Rectory in forma 
juris to the Biſhop of London, &c. which he accepted, & hoc paratus eſt verificare ; the 
Plaintiff replied, nor reſignavit modo & forma prout, &c. upon which he tendered an 
Iſſue, but the Defendant demurred to the Replication; and the Queſtion was, whe- 
ther this Reſignation ſhall be tried by.a Jury, or by a Certificate of the Biſhop ; and 
adjudged, that it ſhall be tried by a Jury, and by Conſequence the Replication is 
good which concluded to the Country. Sid. 38%. Watſon verſus Baker. | = 

12. Prohibition to ſtay a Suit in the Spiritual Court to deprive a Parſon, for that T. Jores 
he was no Prieſt ; the Suggeſtion was, that at the Time of his Inſtitution he was a Prieſt 131. S. C. 
by Epiſcopal Ordination ; the Defendant pleaded that he was not, and concluded to | 
the Country; the Queſtion was, how this Ifſue ſhould be tried; it was agreed, that 

Priefs or no Prieſt is triable by the Ordinary; but Prieſt or not at ſuch a Time, is tri- 
able by Jury; but adjudged, that it out to be tried by the Ordinary, becauſe the 
Time refers to a Spiritual Act, (viz.) to the Inſtitution; but if it had referred to a 


temporal Act, as to the Time when ſuch a Feoffment was made, it had been otherwiſe. 
2 Lev. 250, Hill verſus Barnes, 
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(D) 
of Mit trials by Miſ-awarding the Venire facias. See (F) per 


totum. 


I. Reſpaſs for breaking his Cloſe ; the Defendant juſtified under a Preſcription, 

5 for a Way leading from his Houſe in R. to the Town of O. the Plaintiff re- 
-plied de injuria ſua propria, upon which they were at Iſſue, and the Ve. fa. was de R. 
only ; it was objected that it was a Miſ-trial, for it ought to be de vicineto de R. & 0. 
which is true, if the Preſcription had been traverſed; but by the Replication the Way 
is confeſſed, and ſo he might commit the Treſpaſs in breaking the Cloſe, without uſing 
the Way; the Court was divided. Cro. Eliz. 421. Atwood verſus Ballard. 

2. Treſpaſs for taking an Ox; the Defendant juſtified, becauſe the Place where, 
Oc. was holden of him as of his Manor of I. in the County of S$ſſex, and that the 
Cuſtom there is, that the Lord might ſeiſe for an Heriot, the beſt Beaſt in any Place, 
upon the Death of a Tenant, Sc. Iſſue was taken upon the Cum, and the Ve. fa. 
was awarded de vicineto manerit ; it was objected, that it ought to be from the Place 
where the Treſpaſs was alledged to be done, as well as from the Manor; but adjudged, 
that the Iſſue being on the Cyftom, it ſhall be from the Manor only. Cro. Elix. 855. 
Burſley verſus Challoner. | 
3. The Plaintiff preſcribed to have a Vater- courſe running by three Towns, Reading, 
Sunning, and Marlow to his Mill, Sc. and that the Defendant cut the Banks of the 
Water-courſe in Reading; upon not Guilty pleaded, it was found for the Plaintiff, 


and objected, that it was a Miſ-trial, becauſe the Ve. fa. was awarded de vicineto de 


Reading only where the Cutting was, when it ſhould come from all three Towns, 
| Which is very true, if the Iſſue had been upon the Preſcription ; but it being upon 10 

Guilty, the Ve. fa. is well awarded from Reading alone. Cro. Eliz. 151. Leeds verſus 

Shakerly. 

4. In Replevin, the Parties were at Iſſue upon a Preſcription for Common in N. 
appendant to Land in another Pariſh, and the Pe. fa. was of N. only; adjudged, that 


ſince the Matter ariſeth from two Places, the Ve. fa. ſhall be from both; and though | 


this was after a Verdict, yet that will not help, becauſe the Iſſue is miſ-tried. Golds. 
38. Knight's Caſe. 3 
J. In Replevin, the Defendant pleaded that the Place where, Oc. is called Spical, 
and held of the Manor of Eſcall by Payment of a certain Rent, which being in Ar- 
rear, he made Conuſance for the Taking the Cattle as Bailiff to the Lord of the Ma- 
nor; and upon Iſſue joined, the Trial was by a Ve. fa. from Spicall; and adjudged a 
Miſ-trial, for it came from Eſcall alſo, and not from Spical alone. 2 Leon. 59. Lacy 
verſus Fiſher, and 31 Eliz. Webb verſus Richmond. S. P. : 
6. Quo Warranto for claiming in the Manor f R. he pleaded that he was ſeiſed in 
Fee of the Manor, and ſo claimed the Leet i upon which they were at 
z and the Ve. fa. was de manerio de R. and held good. Cro. Eliz. 502. Nevil ver- 
ſus Paine. . | A 
7. In falſe Impriſonment in Suffolk, the Defendant juſtified, for that a Commiſſion 
Rebellion iſſued out of the Court in Chancery in Mzadleſex againſt the Defendant, 
which was directed to VJ. R. and that the Defendant as his Servant, and by bis 
Command, arreſted the Plaintiff, Sc. who replied de ſor tort demeſne, upon which they 
were at Iflue, and the Trial was by a Fury in Suffolk, and a Verdict and Judgment 
for the Defendant ; and upon Error brought, the Error aſſigned was, that this Iſſue 
ought to have been tried as well, by a Fury of Middleſgx, as of Suffolk, becauſe the 
Awarding the Commiſſion of Rebellion is here in Iſſue, Wd the Juſtification muſt ariſe 
from thence ; for if there had been no ſuch Commiſſion, the Defendant could not have 
juſtified the Arreſt by the Command of his Maſter, for which Reaſon the Judgment 
was reverſed. Cro. Eliz. 844. Downing verſus Byward. 
| Yely. 7. 8. Treſpaſs for taking Corn in R. the Defendant as to Part pleaded not Guilty, and 
S.C. as to the Reſt, that B. G. was ſeiſed in Fee of the Rectory of V. and deviſed it to 
3 72 him in Fee, and that the Corn was Tithes ſevered from the nine Parts, and ſo juſti- 
Ns Woke fied ; the Plaintiff proteſtando, that R. was not within the Pariſh of IV. pleaded 55 
I „G. 
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B. G. was ſeiſed of the Rectory prout, &c. and died ſeiſed, and the ſame deſcended 
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to him as Couſin and Heir, ab/que hoc, that he deviſed it to the Defendant; Iſſue was 
taken upon this 'Traverſe, and a Pe. fa. was awarded de vicineto parochie fe M. to try 
both the Iflues; the Jury found the Ifſue of not Guilty for the Defendant, and the 
other Iſſue for the Plaintiff; adjudged this was a Miſ-trial, for tho' the Defendant had 
confeſſed in one Part of his Plea, the Place where the Treſpaſs was ſuppoſed to be 
done; yet that would not have helped the Trial, becauſe the Iſſue of not Guilty is 
diſtin by it ſelf, (viz.) not Guilty in R. where the Plaintiff had laid the Treſpaſs 
to be done; and the other Iſſue is likewiſe diſtin&, and hath no Relation to the firſt ; 
therefore admitting a Ve. fa. de vicineto parochiæ de M. may be well enough to try that 
Iſſue; it ſhall not be good to try the firſt Iſſue in R. 2 Gro. 86. Lapworth's Caſe. 221. 
7. S. C. 1 Brownl. 203. S. C. 

9. Treſpaſs for entering his Cloſe in L. and cutting down an Hedge; the Defendant 
juſtified, for that in the Cloſe of L. there was an Highway leading from Shelley to 
Newport, &c. and becauſe the Way was ſtop'd by the Hedge he cut it down; the 
Plaintiff replied de injuria ſua propria, and the Iſſue was tried upon a Ve. Ja. de L. 
only; adjudged this was a Miſ-trial, for it ought to have been from Shelley and News 
pert, being the Places from and to which the Way did lead. 2 Cro. 399, 598. The King 
verſus Hopper. | | 

10. In Waſte, the Plaintiff declared for Waſte done in ſeveral Places, (naming 
them) and aſſigned Waſte done in one Place not mentioned in the Writ ; there were 
ſeveral Iſſues, and one Ve. fa. to try all; and this was allowed by the Court to be 
well enough, to avoid Multiplicity, but then the Je. fa. muſt ariſe from every Place 
from whence the Iſſues ariſe, and from no more; but in the principal Caſe, it did not 
ariſe from one Place 1nentioned, and it did ariſe from another Place not mentioned in 
the Writ ; and becauſe it could not be made good in Part, and void in Part, and eſpe- 
cially becauſe a Place was mentioned in the Ve. fa. which was not mentioned in the 
Mrit, which Place could not be applied more to one Iſſue than to another, it was 
held ill in all. Hob. 37. Earl of Cumberland verſus Counteſs Dowager of Cumberland. 

11. Error to reverſe a Judgment given in the Court of Pie-powders at Rocheſter ; the 


Plaintiff declared on a Bond, and ſet forth that the Court was held according to Cuſtom, 


and by Charter before the Mayor, calling to him two Citizens, &c. the Defendant plead- 
ed Payment, upon which Iſſue was joined, and the Ve. fa. was awarded returnable be- 
fore the Mayor or his Deputy, calling to him two Citizens; and after a Verdict for the 
Plaintiff, this, amongſt other Things, was aſſigned for Error; and adjudged that it was 


fo, for the Ve. fa. ought to be returnable before the Mayor alone, for he is the ſole 


Judge, and the two Citizens are not, till they are called by him to his Aſſiſtance ; 
and it ought to be returnable before him or His Deputy, unleſs it appear by the Charter 
that he hath Power to make a Deputy. 2 Bulſt. 21. Goodſon verſus Drffil. 2 Cro. 313. 
S. C. Moor 830. S. C. 4: 4 5 | 

12. Debt on a Bond made at R. the Defendant pleaded the Bond was made at 5. 
upon a corrupt Contract, and ſet forth the Statute 13 Elig. of Uſury, to avoid the 
Bond; the Plaintiff replied, that it was made bona fide ab/que hoc, that it was entered 
into by any corrupt Contract, &c. and Iſſue was taken upon this Traverſe, and the Ve. fa. 
awarded from the Place where the corrupt Contract was alledged to be made, and the 
Plaintiff had a Verdict; it was moved, that the Ve. fa. ought to have been from both 
Places, (viz.) from the Place where the Bond was ſealed, and from the Place where 
the Contract was made; but adjudged, from that Place alone. 2 Bulſt. 34. Stanton 
verſus Barton. | 


13. Quare Impedit to preſent to the Church of Ulceby in Com. Lincoln; the Patron 
pleaded, that there was no ſuch Church called Ulceby in the County of Lincoln ; the 


Plaintiff replied there was ſuch a Church, upon which they were at Iſſue, and the Ve. 
fa. was de vicineto de Ulceby, this being tried in Lincoln, it was found for the Defen- 
dant; for there was an Union of the Church of Fardington to Ulceby, and fo it was 
called Ulceby cum Fardington ; it was objected, that the Trial being by a Ve. fa. de vici- 
eto de Ulceby was a Miſ-trial; for where null ticl Vill is pleaded, it ought to be tried 
by a Ve. fa. de corpore comitatus, and fo it ought in the principal Caſe; but adjudged, 


_ that the Trial was good, becauſe it was admitted there was ſuch a Place as Ulcevy. 


Hut. 31. Cuppledike verſus Tirwhite. 


14. In Debt upon a Bond, conditioned to pay Money at the Houſe of the Plaintiff 


' Lincoln; the Defendant pleaded Payment h Lincoln, upon which they were at Iſ- 
ſue, and the Ve. fa. was de vicineto civitatis Lincoln; the Plaintiff had a Verdict, but 
it was objected this was a Miſ-trial, for the Ve. fa. ſhould have been de corpore Comi- 
?atus, and not of the City, which is alſo a County; but adjudged the Trial W good, 
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Trial and Miſtraial. 


| becauſe it doth not appear upon the Record, that there is a more proper Place gf 


Trial, beſides the Trial could not be by the Body of the County, becauſe the Pay. 
ment was to be at the Plaintiff's Houſe in Lincoln, which muſt be intended the City, 


17 Car. Winch 125. Thorndike verſus Turpington. 


15. The Manor of Nanington extended to the Pariſh of Stangrave, and three more 


Pariſhes; the Plaintiff in a Prohibition ſhewed, that he was ſeiſed of three Cloſes in 
Srangrave, and preſcribed to a Modus in thoſe three Cloſes, and to all other his De. 


meſnes in the Pariſh of S$rarmgrave; the Queſtion was, whether the Ve. fa. ſhould be de 


vicineto parochiæ de Stanzrave, or of the Manor; adjudged, that where the Whole 
goes to the Manor, the Ve. fa. ſhall be de vicineto manerii ; but where that which is 
claimed goes only to Part of the Manor, there it ſhall be de vicineto parochiæ, &c. 11 


Fac. Godb. 203. Norton verſus Lyfter. | . 
16. Treſpaſs for breaking his Cloſe called G. in N oodthorpe; the Defendant pleaded, 
that the Cloſe was known as well by the Name of D. as G. and that Time out of 


Mind it had been Parcel of the Manor of Wigenworth ; and farther pleaded, that he 


was ſeiſed of the ſaid Manor in Fee, Oc. the Plaintiff maintained his Declaration, ab/que 
hoc, that the Place where, Ec. was Parcel of the Manor, &c. and upon this they were 


at Iſſue, and the Ve. fa. was awarded of Moodthorpe only; adjudged this was a Miſe 


trial, for though the Parties were agreed, that Voodthorpe was the Place where the 
Jreſpaſs was done; yet that being alledged to be Parcel of the Manor of Wigenworth, 
a Ve. fa. from the Manor, Ec. may have a better Knowledge of the Fact, than the 
Vill of Hordthorpe only. 1 Brownl. 210. Kniveton verſus Roylie. | 

17. In Aſſumpſit at N. &c. the Defendant pleaded zom aſſumpſit, and the Ve. fa. was 
de vicineto de N. where it ought to be only de N. becauſe the Corporation of N. had no 
Juriſdiction out of the Town; but "th that upon this Ve. fa. thoſe of the 
Town might be well returned to try the Iſſue. 2 Cro. 493. Walter verſus Manſel. 

18. Ejectment, &c. on a Leaſe made at R. in parochia de R. præd'; upon not Guil- 


C. ty pleaded, the Plaintiff had a Verdict, and it was objected that the Ve. fa. was miſ- 


awarded, for it was de parochiæ de R. when it ought to be de villa de R. but adjudg- 
ed good, becauſe the Word præd made villa de R. and parochia de R. the ſame 
Place. 2 Cro. 340. Veale verſus Field. | | 
19. Treſpaſs, for that he was ſeiſed of the Manor of R. in R. and L. and ſo pre- 
ſcribed to have Eſtrays, and that an Ox coming into the Manor as an Eſtray, the 
Defendant ſeiſed him at L. and carried him away; upon not Guilty pleaded they 
were at Iſſue, and the Ve. fe was awarded out of L. it was objected it ought to be d 
vicineto manerii de R. or from both R. and L. but adjudged, that it was well awarded 
de wicineto de L. becauſe the Treſpaſs was alledged to be done there, and the Preſcrip- 
tion did not come in Queſtion. 2 Cro. 513. Dalton verſus Bernard. | 
20. Treſpaſs for taking a Cow in R. Mead in R. the Defendant pleaded that the 
Mead contained ten Acres, whereof half an Acre was Copyhold, Parcel of the Manor 
of M. and ſo alledged a Cuſtom to have Common, Egc. Iſſue was taken upon the C»fton, 
and the Ve. fa. was de vicineto mancrii, &c. when it ought to have been de vicineto de 


R. and ſo it was adjudged, though the Iſſue was taken upon the Cuſtom of the Ma- 


nor becauſe the "Treſpaſs was alledged in R. 

21. Debt upon the Statute 2 Ed. 6. for not ſetting forth his Tithes of Lands in the 
Pariſh of H. Parva; the Defendant pleaded nil debet, and after a Verdict it was ob- 
jected that here was a Miſ-trial, becauſe the Verire facias was from H. Parva, when 
it ſhould be de parochia of H. parva; but becauſe both were named in the Record, it 
was adjudged, that it —__ be awarded from either. 1 Brownl. 52. Hawkey verſus 
Wed. 161. Cappel verſus Tuttie. S. P. 

22, Debt upon the Statute 2 Edw. 6. for not ſetting forth Tithes ; the Plaintiff 
made a Title under a Leaſe made to him of the Rectory of Eveley in Kingſton up 
Hull, and that the Defendant occupied thirty Acres of Land in S. in King ſton, the 
Tithes whereof belonged to him, Sc. upon nil debet pleaded, the Plaintiff had a Ver- 
dict; but it was moved that here was a Miſ-trial, becauſe the Venire facias was award- 
ed from Eveley, when it ſhould be from S. where the Tithes did grow; and ſo it was 


* , Roll. adjudged. 1 Brown. 76. Cooper verſus Bacon. 2 Cro. 676. * Phillips verſus Slade. S. P. 
Rep.71z. Palm. 390. S. C. 


23. In Replevin for taking his Cattle at B. in a Place there called R. the Defen- 
dant avowed the Taking Damage-feaſant ; the Plaintiff replied, that he was ſeiſed of 
a Meſſuage in C. in the Pariſh of B. and ſo preſcribed for a Common appendant ; after 
a Verdict for the Plaintiff, it was moved that here was a Miſ-trial, becauſe the Verire 
facias was awarded from B. only, when it ought to be from C. as well as B. for when 
a Thing is alledged to be in C. or at C. it implies that C. is a Village, and of rhat 


Opinion was the Court. x Brownl. 116. Francis verſus Forreſt. 1 
I 24. In 


Trial and Miſctrial. 
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24. In Dower the Demand was de tertia parte manerii de D. and alſo de tertia 
harte terrarum in H. the Venire facias was of H. only; after a Verdict for the Deman- 
dant, it was aſſigned for Error, that this was a Miſ-trial, becauſe the Venire facias 
ought to have been de manerio, &c. but adjudged that it was good, for the third Part 
of the Lands in H. and the Verdict having found that the Husband was ſeiſed of the 
Manor of D. it was likewite good for the Whole: Godbolt 255. Wroteſly verſus Ca- 
oendiſh. | 4 | | | 

2 1 7 he Action was laid in Lanceſton, and the Vehire facias was de viciueto de Lan- 
ceſton; after a Verdict this was aſſigned for Error, becauſe the Vicenetum may be of 
ſuch of which the Corporation of Lanceſton have no Juriſdiction; in Berkly's Caſe, 10 

ac. the Venire facias was de Vicineto Civitatis Eborum ; and adjudged good, for Vicine- 
um ſhall imply thoſe within the Juriſdiction of the City, and not thoſe without; but 
in Proctor and Clifford's Caſe, 10 Facobi, the Venire facias was de vicineto civitatis Co- 
ventry; and adjudged not good; and ſo it was adjudged in the prineipal Caſe. God- 
bolt 381. „„ | | 

26. Aſſumpſit, &c. laid in Maidſtone, and upon non aſſimpſit pleaded the Venire fa- 
cias was de vicineto ville & parochiæ de Maidſione, and thereupon a Trial was had; 
but it was adjudged a Miſ-trial, becauſe it ought not to be of a larger Precinct, than 
the Plaintiff himſelf had made. 7. 104. Packhurſt verſus Palmer. | 

21. Debt upon the Statute 2 Ed. 6. for not ſetting forth his Tithes, in which the 
Plaintiff declared that he was Parſon de parva Lavar in Eſſex, and that the Defendant 
had ſowed ſo many Acres with Wheat infra parochiam de parva Lavar, and at parva 
Lavar carried the Corn away, Sc. the Venire facias was de parva Lavar, and the 
Plaintiff had a Verdict; it was objected, that it ought to be de parochia He parva La- 
var; but adjudged, that becauſe the Wrong was laid to be done 77 parva Larvar, 
and not in the Pariſh; and ſinceè in this Action no Damages are to be recovered, but 
the Defendant is to be puniſhed by the Statute for not ſetting out his Tithes; it was 
the Opinion of the Court upon great Deliberation that the Trial was good: 72. 127. 
Oliver verſus Collins, and Bernard verſus Coſterdam. F. P. 5 

28. In Replevin the Defendant avowed, for that the Plaintiff held Lands of him 77: 
D. as of his Manor of D. by Fealty and certain Rent, and for the Rent and Service 
behind he took the Cattle; the Iſſue being joined on the Tenure, the Venire "rg 
was awarded from D. only, and not from the Manor of D. and the Avowant had a 
Verdict; it was afterwards aſſigned for Error, that the Venire facias ought to have 
been as well from the Manor of D. as of D. alone ; adjudged, where it appears on the 
Record, that the Lands lie 772 D. and are held of the Manor of D. iz D. there the 
Venire facias from D. alone is good, becauſe it appeareth that both the Lands and the 
Manor are 7: D. but where *tis that the Lands lie in D. and are held of the Manor 
of D. there the Venire facias muſt be from both. Ye. 26. Lovelace's Cale, 

29. In Debt for Rent upon a Leaſe of an Houſe called C. in the Pariſh of D. the 
Defendant pleaded an Entry and Expulſion before any Rent due, upon which Iſſue 
was joined, and the Venire facias was de vicineto de C. in parochia de D. it was moved 
that it ought to be de parochia de D. only, and not de vicineto de C. becauſe C. is nei- 
ther Pariſh or Vill, but only the Name of the Houſe ; but adjudged, that C. here is 
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30. The Payment of Money was to be at Lincoln's Jun Hall in Holborn, and the e AY 
Venire facias was awarded from Holborn ; it was objected that it ought to be from Ml tot 
Lincoli”s Inn, that being the moſt certain Place; but adjudged, that it was never 
heard a FVenire facias came from an Inn of Court, therefore this was no Miſ-trial. 
2 Bulſt. 120. Baker verſus Chew, | 
31. Debt upon Bond conditioned to appear, and put in Bail in the King's Bench 
next Term; the Defendant pleaded, that the Term was adjourned to the Ca/te of 
Hartford, and that he there put in Bail; upon this they were at Iſſue, and the Plain- 
tiff had a Verdict; upon Error brought, it was objected that here was a Miſ-trial, be- 
cauſe the Venire facias was de Vicineto de Hartford, when it ought to have been de Ca- 
ſro de Hartford; and it was adjudged a Miſ-trial, for Caſtrum Hartford is a diſtin 
Place from Hartford; and *tis not like where a Thing is to be done at the C-vital 
Houſe in D. there the Venire facias ſhall be of D. becauſe it ſhall be intended all one 
wich the Town of D. 2 Cro. 234. Cuningham verſus Hore. 


Wb. | 
intended as a Vi in the Pariſh of D. and that where a Thing is alledged to be done 1 
at C. in the Pariſh of D. there a Venire facias from the Pariſh is good; for though it Wi 
may contain more Vills, yet it ſhall never be intended, unleſs the contrary doth ap- 1 
pear by the Record. Hutt. 6. Dorrell verſus Andrews. Cavendiſh verſus Savil. Tel. 213. 1 
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32. Treſpaſs, Oe. in Langbam; the Defendant pleaded, that the Place where, 6; 


is Parcel of the Waſte called Hope in, Langham ; and that he was ſeiſed in Fee of the 


Manor of Taunton, where a Houſe and twenty Acres of Land in Langham is Copyhold 
and ſo claims Common of Eſtovers, by Cuſtom of the Manor, as a Copyholder in the 
ſaid Waſte called the Hope; the Iſſue was upon the Cuſtom, and the Venire facias wa, 
of Langham only; and it was found for the Plaintiff that there was no ſuch Cuſtom: 
but adjudged, that it was a Miſ-trial, becauſe the Verire facias ought to be of as large 


Extent as the Ifſue ; and that being upon the Cuſtom of 4 Manor, therefore the Venire 
facias ought to be of the Manor, which may extend to ſeveral Towns ; ſo that it mug 
be ill to award it from one Town in the Manor. 2 Cro. 329. The Earl of Brdfort's 


Caſe. 3 . | DOT 

33. Treſpaſs for taking Goods at Meſtoun; the Defendant juſtified under a Cuſtom 
of the Manor of T. upon which they were at Iſſue, and the Veiire facias was de vi. 
cineto de Weſtown Es manerio de T. and the Plaintiff had a Verdict; but becauſe the 
Sheriff had returned the Panel de vicineto de Weſtown only; this was held incurable 
and not to be amended, for it ought not to have been de Feftown at all, becauſe both Sides 


confeſſed the Taking to be there, ſo there ought to be no Trial of that Matter: Noy 
the Cauſe in Controverſy was the Cuſtom of the Manor, &c. and if the Roll had been 


right from the Manor only as it ought, ſo as the Verirs facias might be amended by 
it ; yet ſince it appears that the 'Trial was not had by ſuch a Jury as the Law and 
the Roll required, it ought not to be ailowed or amended. Hob. 76. Banks verſus 
Parker. | | 

34. In Eje&ment on a Leaſe made at . Genny's, in the County of, Ec. of one 
Meſſuage, Oc. with the Appurtenances called Eaſi-Dizard, in the ſaid County; upon 
not Guilty pleaded the Plaintiff had a Verdict, and it was aſſigned for Error, that 
here was a Trial without a Ve. fa. for there was neither Town, Pariſh, Hamlet, &c, 


alledged where Eaft-Dizard lay, but only in the County at large; and a Ve. fa. ſhall 


never come from a County, becauſe there may be a nearer Place. Hob. 98. Rich 
verſus Sheers. ro te. . 

35. Treſpaſs for taking his Horſe in Willſitzpaiu, &c. the Defendant pleaded, that 
the Place where contained forty Acres of Land, Ec. which Time out of Mind were 
Parcel of the Manor of Wilkfitzpain, &c. of which Manor the Earl of N. was ſciſed 


in Fee, and ſo juſtified the Taking as Bailiff to the ſaid Earl, ab/que hoc, that the | 


Place where was Parcel of Millfitxpain; upon this Traverſe they were at Iſſue, and 
the Ve. fa. was awarded de vicineto de Wilkfitzpain ; after a Verdict for the Plaintif 
Judgment was ſtay'd, becauſe the Ye. fa. ought to have been de vicineto manerii, and 
not de vicineto of the Town. Hob. 284. Gaybard verſus Miller. | 


36. In Replevin for taking his Cattle in Bazldon, the Defendant made Conuſance 


as Bailiff to B. G. becauſe the Place was holden of him as of his Manor of Baildin, 
the Ve. fa. was de vicineto Baildon ; after a Verdict it was objected that it ought to 
have been as well of the Manor as of the Town ; but adjudged well enough of the 
Town only, becauſe it did not appear that the Manor was larger than the Town. Hob. 
305. Stced verſus Harley. | | 

37. Treſpaſs, Oc. for that he was ſeiſed of an Houſe in Fairfeild, to which he had 
Common appendant in a Place called B. and that the Defendant had ſeven Acres in 
Fairfeild aforeſaid ; and ſo the Plaintiff preſcribed for a Way from his Meſſuage to the 
ſaid ſeven Acres, and over it to B. and that the Defendant had ploughed it up, where- 
by he loſt both his Way and Common; upon rot Guilty pleaded the. Ve. fa. was from 
Fairfeild alone, when it ſhould have been likewiſe from B. where the Common was; 
which is very true, that it ought to have been ſo, if the Iſſue had been upon the Pra- 
ſcription ; but it being upon not Guilty, that relates only to the Ploughing up Part of 
the Way in Fairſeild, which is a Treſpaſs, though the Way had gone no farther, 
and the reſt of the Way is but an Inducement to the Action. Hob. 315. Clerk verſus 
aal. 5 | 

38. Caſe, &c. for that the Mayor and Burgeſſes of Liskarret in the County of 
Cornwall, were ſeiſed in Fee of three Water-Mills i» Liskarret pred', &c. and fo pre- 
ſcribed to have a Water-courſe running from H. in parochia de Liskarret præd to tlie 
ſaid Mills, Sc. and that the Defendant apud Liskarret præd digged a Breach, and di- 
verted the Water-courſe at Liskarret, between H. and the ſaid Mills; upon not Guil- 
ty pleaded the Ve. fa. was from Liskarret, when it ought to have been from the Pariſh 
of Liskarret, for the Water-courſe is alledged to run from H. in parochia Liskarrt! 
pred” ; but adjudged, that the Trial was good by a Ve. fa. from Liskarret only, be. 
cauſe the Pariſh of Liskarret, and the Town of Liskarret, ſhall be intended to be al 


one. 2 Cro. 263. IWray verſus Veſpers. 
5 39. Calc 


LY 2 A - 22 2 


Trial and Miſctrial. 


495 


39. Caſe for exceſſive labouring 4 Mare, and no Place was laid where ſhe was ſo 
jaboured ; adjudged, that if the Ve. fa. was of any other Place than where the La- 
bouring Was, tis a Miſ-trial. 1 Bron. 17). Keymes verſus Morcham. 


40. Caſe in Nature of Conſpiracy to indict the Plaintiff of Felony, ſuppoſed to 
be done at Weſt-Brummidge at Cawcott-Hills ; the Indictment was preferred at Stafford 


at the Aſſiſes, and the Jury found Ignoramus; and the Ve. fa. was awarded de Stafford, 
and held good. 2 Bulſt. 331. Hercott verſus Underhill. | 

41. In Ejectment againſt two Defendants, they both pleaded not Guilty, and there- 
ypon they were at Iſſue; the Habeas corpora was againſt them both, but the Ve. fa. 
againſt one alone ; after a Verdict for the Plaintiff, this was held amendable ; and 
adjudged, that the Ve. Ja. is miſtaken, it ſhall be made agreable with the Plea-Roll, 


and that was inter partes prædictas, which comprehended both the Defendants. 3 Balf. 
311. Cranefeild verſus Collins. | | 


42. In an Action on the Caſe the Plaintiff declared ſpecially, that on ſuch a Day 


he truſted his Servant at Aldermanbury in the Ward of Cheap, and laid the Male-fea- 
ſance to be in the Pariſh of H. Peter in the Ward of Queenhithe ; and the Ve. fa. was 
awarded as well from that Pariſh, as from the Pariſh and Ward of Aldermanbury, when 
it ought to have been from the Pariſh and Ward of Aldermanbury only; adjudged a 
Miſ-trial, and a Ve. fa. de novo awarded. 2 Cro. 265. Lewſon verſus Rolls. ; 

43. The Plaintiff ſer forth, that he was Steward of the Manor of K. and of ſeve- 
ral other Manors of the Biſhop of Glouceſter in ſeveral Vills naming then, and that the 
Defendant diſturbed him in receiving his Fees in the Court of the Manor of K. and in 
the other Courts of the ſeveral Manors, &c. upon the general Iſſue pleaded, the Ve: 


fa. was awarded de vicineto of the Manors where the Diſturbance was; it was objected, 


that this was a Miſ-trial, becauſe it ought to be of the Vills where the Manors were, 
and therefore not aided by the Statute 21 Fac. but adjudged, becauſe the Manors 
vere mentioned to be in the Vills, the Ve. fa. de vicineto of the Manors is good, 
though it was of fewer or more Places than it ought. Cro. Car. 11 Cook verſus Dunger. 

44. In Ejeftment the Plaintiff declared on a Demiſe of a4 Houſe in D. upon not 
Guilty pleaded it was ſuggeſted, hat the Pariſh of D. is in Ramney, within the Cinque 
Ports, Sc. and that R. is the next Village, &c. whereupon a Ye. fa. was awarded de 
vicineto de R. after a Verdict for the Plaintiff, it was aſſigned for Error, that the Ve. 
fa, was not well awarded, for it was upon a wrong Suggeſtion, (v7z.) it ought to have 
been that D. is within the Cinque Ports, and not that the Pariſh of D. is in them, 
for D. may be a Vill of it ſelf ; but adjudged, that a Vill and a Pariſh are the ſame, 
unleſs the contrary appear. Cro. Car. 102. Bach verſus Gilbert. 

45. Aſſumpſit, for that the Defendant was ſeiſed of Lands in C. in the County of 
Kent; and in Conſideration of {ſuch a Sum adtunc & ibidem, (viz.) apud London in 


objected that it was a Miſ-trial, and ought to have been in Kent where the Lands 
are, for the Words adtunc & ibidem relate to Kent, and the, (viz.) is idle, where= 
upon a Ve. fa. de novo was awarded. Cro. Car. 207. Delves verſus Clerke. 

46. Caſe, c. for diſturbing him in a Foot-way through the Cloſes, called Long L. 
Little L. and G. over the Church-Yard of the Church of B. and from thence to the 
Church of B. &c. upon not Guilty pleaded the Ve. fa. was from GE. only, and the 
Plaintiff had a Verdict; but it was ſet aſide, for it ought to come from all the ſaid 
Places, and ſo a Ve. fa. de novo was awarded from them all. Hutton 27. Reynor ver- 
lus Waterhonſe, and 39 Clerk verſus Wood. S. P. 5 Rep. 36. Baynham's Caſe. S. P. 

47. The Plaintiff recovered in the Court of the Verge in an Action of Treſpaſs, 


Martin pred', and did not ſay infra juriſdictonem; and this being a Court which 
changes by the Remove of the King, it might be that $7. Martin was infra juriſ- 
lictionem when the 'Treſpaſs was done, and the Declaration & Ve. fa. might be many 
Months afterwards ; and for this Cauſe the Judgment was reverſed in Error. Latch 
214. Thaire verſus Foſſett. 

48. In Covenant the Caſe was, the Plaintiff was Apprentice to the Defendant, who 
eovenanted to inſtru him in ſuch a Trade, and for not performing the ſame, this 
Action was brought and laid in Middleſex ; the Defendant pleaded, that the Plaintiff 
departed out of his Service in London ; and upon Demurrer to this Plea, it was inſiſt- 
ed for the Defendant, that the Venue ought to be from London where the Departure 
2s, and the rather, becauſe the Cauſe of Action in Middleſex was admitted by the 
'emurrer ; but adjudged, that in perſonal and tranſitory Caſes, the Plaintiff may la 
S Action in what County he will, and the Jury ought to find all local Acts, tho' in 
another County; Judgment for the Plaintiff. 2 Sid. 60, 118. Dickſon verſus Williams, 


Ggg (E) Df 


parochia, &c. promiſed, E9c. upon uon aſſumpſit pleaded the Trial was in London; it was 


which he laid to be done in St. Martins infra juriſdiftionem ; the Ve. fa. was de St. 
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Ok Mit⸗trials by mitreturning the Ve. fa. Diſtringas, Habeas Corpora, 
FFT . 111 Jurata, Cc. 9 | | 


1. IN Ejectment at the Trial by Ni Prius, fix of the Jurors were challenged and 
I withdrawn, and the Trial did not then proceed at the next Aſſiſes; a new Di. 
Hringas was awarded of the ſame Jurors, and at the Nif Prius the Trial was had b 
{ome of thoſe who were returned on the. old Panel, and by others who were returneq 
on the Tales; and after a Verdict for the Plaintiff, it was moved that the Diſtringas 
was miſawarded, for it ought not to have been of any of thoſe Jury-men who were 
withdrawn ; but adjudged, that the Trial was good at Common Law, and that this 
being a judicial Proceſs, it ſhall not tend to the Prejudice of the Plaintiff, becauſe tis 
the Act of the Court; beſides, if tis a Miſawarding the Proceſs, tis helped by the 
Statute of Jeofails. Cro. Eliz. 429. Whitby, verſus Marſhall. | 0 | 

2. In the Ve. fa. there were the Names of twenty-four Jurors, and in the Habeas 
Corpora there were twenty-three and no more, and likewiſe twenty-three in the Panel, 
and the 'Trial was by ten of them, and by two Tales Men ; after a Verdict for the 
Plaintiff, and a Writ of Error brought, this was aſſigned for Error; but it was ad- 
judged, that it ſhould be amended, the Number of the Jury being ſhort in the Habea 
Corpora, but not in the Ve. fa. Cro. Eliz. 586. Pawlett verſus Chriſtmas. | 

3. In the Ve. fa. there were twenty-five returned, and at the Trial by N:/f Prins 
twelve were ſworn, whereof the twenty-fifth Perſon was one; adjudged, this was a 
Miſ-trial ; but if the twenty-fifth- Perion had not been {worn, the Trial had been 
good. 2 Cro. 647. Calthrop verſus Newton. | 

4. The Plaintiff had Judgment in an Action of Eaſe, and 30 J. Damages; it was 
moved in Arreſt of Judgment, that eleven only of the principal Panel appeared and 
a Tales Man; and the Entry was, qui quidem jurator fic de novo appoſitus, (viz.) B. G. 
&c. exactꝰ venit ac in juratam iliam cum omnibus juratoribus pred” prius impanellat & ju- 
rat; but theſe Words following were left out, (viz.) juratus fuit, and for this Cauſe 
the Judgment was ſtay'd. Godb. 117. Quod's Caſe. | 

$5. In the Ve. fa. there were but twenty-three Jurors returned, and the Trial was 
by ten of them and two Tales Men; this is only a Miſreturn of the Sheriff, and aided 
by the Statute 18 Eliz. of Feofails. Cro. Car. 162. Sankill verſus Stocker. 5 Rep. 37. 
Gardner's Caſe. S. P. | | | 

6. Debt upon the Statute 2 Ed. 6. for not ſetting out Tithes; upon il debet pleaded, 
the Furata was, (vix.) ponitur in reſpectu inter (the Plaintiff and Defendant) in placito 
tranſgreſſionis, when it ſhould have been in placito debiti ; at the Trial the Defendant 
had a Verdict, but it was moved in Arreſt of Judgment, that this was a Miſ-trial, 
for by the Furata, which is the Warrant of the Juſtices to try the Iſſue between the 
Parties, they had none to try this Iſſue of 7i/ debet; adjudged, it was the Default 
of the Clerk, and amendable by the Statute 8 H. 6. cap. 12. but this being a groſs 
Miſtake in the Clerk of the Treaſury, he was fined 40 J. Cro. Car. 200, 274. Merchant 
verſus Reaſon. 

J. In Trover the Plaintiff had Judgment in C. B. and upon a Writ of Error in 
B. R. it was aſſigned for Error, that in the Ve. fa. V. B. of Harnthorne, &c. was return- 
ed, and in the Habeas Corpora it was I. B. of Harinthorp : Now the Ve. fa. is the Ori- 
ginal ; and if ſo, then the Sheriff had no Authority to return V. B. of Harinthorp ; 
but adjudged, that the Miſtake of the Name of Habitation is no Error where conſtat 
de perſona; the Place of Habitation was of late added for the Benefit of the King, 
that if the Party make Default, it might be known where to levy Iſſues, and to diſtin- 
guiſh Perſons, if there ſhould happen to be two of the ſame Name in the ſame County. 
Palm. 336. Ramſey verſus. Bradford. | | 

8. A Judge of Aſſiſe died in the Circuit at Chelmsford, and the Aſſiſes were ad- 
journed to Brentwood ; the other Judge died at London, and a new Commiſſion iſſued 
to another Judge to ſit at Brentwood, and a Trial was there had upon the old Furata, 
returned before the other Judges; it was objected this was a Miſ-trial. and that there 
ought to be a new Jury returned ; but adjudged the Trial is good, becauſe the Judges 
are not named in the Furata, but only the Cauſe which they are to try. Stile 412. 
Barker verſus Elmer. 
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Ok Mir-trials in impꝛoper Counties, and ok Trials in Foꝛeign 
| Counties. 


I. Die upon Bond ſuppoſed to be made in London; the Defendant pleaded, that 
he entered into the Bond for Performance of an uſurious Contract, (ſetting 

forth what it was) and which was made in Miltſbire, and the Trial was had in that 
County; and there being a Verdict for the Plaintiff, it was moved, that it was a Miſ- 
trial, for that the Iſſue ought to be tried in London, where the Bond was made; but 
. adjudged, that the Trial was good in the Country where the Contract was made. Cs. 
Eliz. 195. Kinnerſly verſus Smart. Sibthorp verſus Tanner. S. P. Pay verſus Wilkinſon. 
K P. | 1 , 

2. Trover at Reading in the County of Berks; the Defendant pleaded a Sale in a 
Market-overt at Royſton in the County of Hertford; the Plaintiff replied, that B. G. 
ſtole the Goods from him, and by Covin between the ſaid B. G. and the Defendant at 
Reading, he fold the Goods to him, Oc. Iſſue was joined upon the Covin which was 
tried in Berkſhire, and found for the Plaintiff; and it was objected, that this was a 
Miſ-trial, for that the Jury ought to come out of both Counties, or otherwiſe, the 
Trial ought to be by a Jury of Hertfordſhire alone; but adjudged that the Trial was 
good, becauſe the Sale in Hertfordſhire was confeſſed ; and the Iflue being upon the 
Covin, and not upon the Sale, tis well tried in Berkſhire. Cro. Eliz. 510. Harbin ver- 
ſus Sherman. 


3. Caſe, Ec. the Plaintiff declared, that he procured a Writ of Entry ſar diſſeiſm, Cro. Eliz. 


&c. againſt B. G. and thereupon had a Summons for Lands in Lincoln, which Sum- 175. S. C. 
mons he delivered to the Defendant being Under-Sheriff, who ſummoned the ſaid B. 
G. on the Land, but did not return the Summons, Cc. the Action was brought 
and tried in London, and the Plaintiff had a Verdict; but it was objected, that this 
was a Miſ-ttrial, becauſe it ought to have been in the County where the Lands are, 
the Cauſe of Action being local; but adjudged a good 'Trial. 1 Leon. 146. March 
verſus Afry. | 1 5 . 

4. Error to reverſe an Outlary againſt him, for that he was outlawed by the Name 
of B. G. Gent. of Hlumby in the County of Lincoln, and there are two Humbys in that 
County, (vz.) great Humby and little Humby, but none without an Addition; to 
which it was anſwered, that Great Humby was as well known of Humly only, as by Great 
Humby; and upon this they were at Iſſue; and the Ve. fa. was de Magna Humby only, 
and not de corpore comitatus, as it muſt have been, if the Iſſue was 0 ſuch Town as Hom- 
by. 1 Leon. 109. Beverly verſus Bawd. | | 

5. Action on the Caſe for ſlanderous Words ſpoken in London; the Defendant ju- 4 
ſtified, for that the Plaintiff had ſworn in the Court of Exchequer in Middleſex, that 230. S. C. 
the Defendant had refuſed to pay his Subſidy-Money, when in Truth he had not; the Goulds. 
Plaintiff replied de injuria ſua propria, and had a Verdict; it was objected, that the 28. S. C. 
Trial ought to have been in Middleſex, and the Court was of that Opinion. Godb. 10). 
Box verſus Munſon. 

6. A Leaſe was made in London of Lands lying in Southwark, wherein the Leſſee + Roll. 
covenanted to pay Rent, the Action of Debt was brought in London, by the Deviſee Rep. 38:, 
of the Reverſion; adjudged, it ought to have been where the Lands lye. Winch 6g. N. Jones 


Treherne verſus Cleyton. See Debt. (A) 17. S. P. (B) 1. S. P. See Action on the Caſe. „ 


(q) per totum. being 
| 8 | 5 brought by 
the Deviſee of the Reverſion, tis upon the Privity of Eſtate ; but upon the Privity of Contract "tis otherwiſe, 


7. Debt upon Bond; the Ifſue was, whether the Money was paid at Coventry or 1 Roll. 


not, and by Conſent of the Parties, a Rule was made to try this Iſſue in London; af- Reb. 28, 


ter a Verdict for the Plaintiff, a Writ of Error was brought in the Exchequer-Cham- * 


ber, and the Judgment was * reverſed, for the Conſent of the Parties ſhall not alter Lead. 5. P. 
the Law. Hob. 5. Crow verſus Edwards. Nota, The Conſent was entered on the * Ses 
Roll. Clare ver. 
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8. The Biſhop of London at Fulham in Middleſex, granted the next Avoidance of a 


conceſſit, which was tried in 


PI "IT 
_— 


3 


Church in the County of 1 in a Quare impedit brought, the Iſſue was quod non 
orceſterſbhire; it was objected, this was a Miſ- trial, be- 
cauſe it ought to have been in Middleſex where the Grant was made; but adjudged good, 
and that it ought not to he there, but where the Church was. 1 Bulſt. 47. Biſhop of 
London verſus Drew. Heal verſus Spratt. S. P. 5 

9. A Murder was committed in Montgomeryſbire in Wales, and an Appeal of the 
Murder was brought in Shropſhire, being the next Eugliſb County; the Plaintiff had a 
Verdict, but could never get Judgment, becauſe the Trial of an Appeal for Murder, 
ſhall never be brought out of the County where the Murder was done. Cro. Car. 179. 
Bently verſus Price. 

10. Caſe, &c. the Plaintiff lent the Defendant a Horſe to ride from London to Exon, 
and there ſafely to deliver him to the Plaintiff; that the Defendant rode the Horſe 
thither and back again to London, and that by the Riding back again the Horſe was 
ſpoiled ; this Action was brought for not delivering the Horſe, and alſo for a Conver- 
ſion to his own Uſe; upon not Guilty pleaded, the Plaintiff had a Verdict; but it 
was objected, that the Trial being at Exon, was a Miſ-trial, becauſe the Agreement 
was made in London, and the Miſuſing the Horſe was in riding him back to London, 
ſo that the Action ought to be brought and tried there, (vix.) at London, where the 
Contract was begun; but adjudged that the Trial was good, becauſe the principal 
Matter was, not Delivering the Horſe ſafe at Excn ; tis true, the Defendant might have 
demurred to the Declaration, becauſe Caſe and Trover were joined, but having 


pleaded to Iſſue, and found againſt him, tis cured. Cro. Car. 20. White verſus 


Hardres 


32.7. 


Sid. 38m. 
S. C. and 
462. S. C. 
1 Mod. 
36. S. C. 
Raym. 


173. S. C. 


1 Lev. 
252. S. C. 


1 Lev. 
114. S. C. 


Ri ſden. 
1 Caſe, Sc. for diſturbing him to take the Fees, and other Profits of one of the 
Judges of the Sheriff's Court in London; after not Guilty pleaded, the Plaintiff moved 
for a Trial in a foreign County, his Title being under a Grant of the Mayor and Alder- 
men, and the Defendant pretending a Title under the Mayor, Alderman, and Commonal- 
ty in Common Council aſſembled, ſo that the whole Commonalty of London, were con- 
cerned in the Succeſs of this Trial ; but this Motion was denied, becauſe it did not ap- 
pear that the Title would come in Queſtion upon this Ifſue; for probably the Defen- 
dant may inſiſt that he had not taken the Profits; and in Smith and Hancock's Caſe, 
(which was cited for the Plaintiff) it appeared that all the Commonlty were concern- 


ed by that Iſſue; and in Day and Savage's Caſe, . the Queſtion was, whether the Iſſue 


ſhould be tried by Certificate, or by a Jury, and not whether it ſhould be tried in a 
foreign County. Hardres 311. Proctor verſus Philips. 

12. In Covenant for not repairing, the Action was laid at York; the Defendant 
pleaded an Entry and Expulſion at Berwick, upon which they were at Iſſue, and the 
Plaintiff ſuggeſted that K. in Northumberland is next to Berwick; whereupon a Ve. 
ja. was awarded from K. and after a Verdict for the Plaintiff, and the Poſtea returned 
above two Terms, and no Continuances entered, the Judgment was entered, and ruled 
well. 1 Vent. 58, go. Criſp verſus Mayor of Berwick. See Sbepperton verſus Chambers. 
H. 42 Eliz. Rot. 630. S. P. | 5 | 

13. Covenant was brought by the Plaintiff in Hampſhire, and the Breach aſſigned for 
not repairing an Houſe in Berkſhire ; and the Iſſue being joined upon uon infregit con- 
ventionem, there was a Verdict for the Plaintiff, upon a Trial in Hampſhire; but ad- 
judged in Arreſt of Jndgment, that this was a Miſ-trial, for this being a ſpecial Iſſue, 
nothing could be given in Evidence, but the not Repairing in Berkſhire; eſpecially 
ſince the Suit is between thoſe who are Parties to the Deed, and not by any Aſſigns. 
Sid. 157. Gilbert verſus Martin. | 

14. Debt upon Bond, the Action was laid in London, the Condition was for Per- 


formance of Covenants, in an Indenture by which a Walk in a Foreſt called Shrub- 


Walk in the County of Northampton was granted, Oc. and the Venue was of Shrub- 
Walk, and the Cauſe tried at Northampton ; and after a Verdi& for the Plaintiff, it 
was inſiſted that a Venue could not come from a Walk in a Foreſt becauſe it was only 
an Office or Liberty, which is very true, it being alledged as a 'Thing granted, and 


not as a Place where the Fact was done; but this being tried by a Jury where the 


* 
— b 
. 


Matter in Iſſue did ariſe, 'tis within the Statute 16 & 17 Car. 2. cap. 8. tis true, the 
Words of that Statute are, (viz.) It ſhall be good, if tried by the County where the Actibu 
was laid; but that muſt be underſtood by the Connty where the Matter in Iſſue doth ariſe ; 


for otherwiſe it would deſtroy the whole Law concerning Juries to try it in a Coun- 


ty foreign to the Iflue, as it may be if tried in a County where the Action is laid 
1 Lev. 208. Stirke verſus Bates. See 4 & 5 Anna. cap. 16. See pl. 16. 


I 15. Caſe, 
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15. Caſe, &c. for calling the Plaintiff perjared Knave; the Defendant juſtified for 1 Vent. 
that the Plaintiff made Oath in Cormwal, that he did not know that T. F. was Plaintiff 263. 
in ſuch an Action, when in Truth he did &kzow zt: This Action was laid in Devonſbire, 
and the Defendant pleaded de injuria ſua propria abſque tali cauſa; after a Verdict for 
che Plaintiff, it was objected that this was a Miſ-trial, for that it ſhould have been tri- 
ed in Cornwal where the Juſtification did ariſe ; it was anſwered, that it being tried in 
the County where the Action was laid, tis well enough by the expreſs Words of the Sta- 
tute 16 Car. 2. tis true, the Words of the Statute are ſo, but the Meaning muſt be 
of a Trial in the County where Matter in Iſſue ariſes ; for the Intent of the Statute 
was to cure Trials by improper Venues taken in the ſame County, and not to alter the 
whole Courſe of Trials, to have Things tried in foreign Counties where the Jury are 
Strangers to the Parties, to the Witneſſes, and to the Point in Iſſue. 2 Lev. 121. Jeu- 
nings verſus Hunkin. See Ve. fa. (D) 8. S. C. 5 | 

16. Covenant, Ec. the Action was laid in London, and Iſſue was joined upon a 
Feoffment in Oxfordſhire, and the Cauſe was tried in London; and after a Verdict, it 
was moved that this was a Miſ-trial, becauſe a Feoffment in Oxforoſpire of Lands 
there is local, and ought to be tried in that Court, which is very true, but *tis cured * 
by the Statute 17 Car. 2. being tricd in the County where the Action is brought. 2 
Lev. 164. Adderly verſus Wiſe. See Croft verſus Boile. See pl. 14. 3 Lev. 394. Hunt's 
Gale. &. F. 7 | 

17. Debt againſt the Defendant as Heir upon a Bond of his Father; he pleaded 
riens per deſcent, beſides a Reverſion of Lands in Herefordſhire and Worceferſhire, ex- 
pectant upon the Death of T. S. and Judgment was had againſt him upon this Con- 
feſſion of Aſſets ; afterwards T. S. died, and then upon a Sci. fa. brought on this Judg- 
ment, he pleaded that G. D. was ſeiſed of theſe Lands till V. V,. diſſeiſſed him, and 
that this Diſſeiſor made a Feoffment to his Father, who Demiſed it to T. S. for Life, 
and that after his Death G. D. entered, Ec. and Iſſue being taken that G. D. did not 
enter, it was tried by a Jury of Herefordſhire, and after a Verdict for the Plaintiff, 
the Judgment was ſtay'd becauſe it was a Miſ-trial, for it ought to be tried by a Jury 
of both Counties, which is very true; but it ſeems cured by the Statute 21 Zac. by 
which 'tis enacted, that it ſhall be well where the Venue is of one Place, when it ought 
to be of more, and *tis not reſtrained to oe County, but to an improper Place in the 
ſame County ; and therefore it may well extend where the Places are in ſeveral Coun- 
ties; befides this is Debt againſt an Heir, in which the entire Debt muſt be recovered, 
and not ſeveral Damages; therefore if his Plea is falſified in any Part, the whole Debt 
muſt be recovered, and in this Caſe tis falſify'd by a Jury of Herefordſhire where Part 
of the Lands are. 2 Lev. 178. Hore verſus Lord Dorſet. 

18. Covenant for not repairing a Houſe in Cheſter, the Action was laid in Chefter ; 
the Defendant pleaded quod reparavit ; upon which they were at Iſſue, and the Ve. 
fa. and Trial was in the Cyunty of Cheſter at large; after a Verdict for the Plaintiff, 
it was moved in Arreſt of Judgment that this was a Miſ-trial, for the Iſſue being local, 
(viz?) in Cheftcr generally, and the Trial being in the County of Cheſter at large, it was 
by a Jury of a wrong County, which is not aided by any Statute, but only a wrong 
Jenue in a proper County; as if the Iſſue ariſeth at 1izmgton in Middleſex, and the Ve- 
ae is of Hampſtead in the ſame County; here the County is right but the Venue is 
wrong, and *tis that which is aided by the Statute, ſo the Trial was ſet aſide. 5 Mod. 
405. Calverly verſus Leving. | | | 

19. A Leaſe was made in London of Lands in Jamaica, and in an Action of Debt Mod. 
for the Rent, the Defendant pleaded te the Juriſdiction of the Court, (viz.) that Caſes 94. 
this Matter ought to be tried in Jamaica; and it was inſiſted for him, that a Leſſor S. C. 


FY 1 
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cannot bring Debt here againſt an Aſſignee of a Term * in Ircland, and that the Right * See Par- 


in this Caſe depends on foreign Laws ; but adjudged, that where the Leſſor declares ker ver. 
upon the Privity of Efrate which is local, the Action muſt be brought where the Lands Mer: 
are; but *tis otherwiſe where the Action is founded on the Privity of Contratt, which is _ up- 
 tranfitory as in this Caſe, where the Leſſor brings an Action of Debt againſt his Leſſee on :te Pri- 
for Rent, for that is founded on the Privity of Contract; and if a + foreign Iſſie which is wy f E- 
local, ſhould happen, it may be tried where the Action is laid; and for that Purpoſe 8 : 
the Plaintiff may enter a Suggeſtion on the Roll, that ſuch a Place in ſuch a © 
County is next adjacent, and it may be tried in B. R. by a Jury from that Place, pow- 
according to the Laws of that Country, which may be given in Evidence upon il de- dale's 
vet pleaded. 2 Salk. 651. Way verſus Tally. Caſe. 
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414 rial and new Trial. 


T. Jones 26. In Ejectment for Lands in the Connty of Clare in Ireland; upon not Guilty 
ag 2 pleaded, the Parties were at Iſſue, and the Entry upon the Roll was thus, Et ſuper 
7 Devo- Doc pro indifferenti triatione, &c. partes præd ex nnanimi conſenſu & eorum confilii & 
ren verſus Attoru, &c. petunt breve Domini Regis Vic? Com“ Corke dirigend de Venire facias, &c. 
Walcott, 89 quia videtiir Curie hic quod p:titio illa eft ratione con ſona, ideo præcept eſt Vic Corke, &c. 
whercupon a 'I rial was had in Corke, and Judgment for the Plaintiff; and now upon a 

Writ of Error brought in B. R. the Queſtion was, whether the Conſent of the Parties 

can alter the Law, ſo as to make this Trial good in a foreign County, where the Lands 

did not lie; and adjudged, that the Trial was well had; tis rue, this is contrary to 

* 1 Roll. * Crow and Edwards's Caſe, Heb. 5. but in that Caſe, the Conſent was not entered on 
tgp 25. Record, as 'tis in this Caſe. Raym. 372. Clare verſus Linch. See 5 Rep. Dormer's Caſe, 
rote bo where Conſent will make good what otherwiſe would not be ſo. See 2 Roll. Rep 
1066. Macdunco verſus Stafford and Palm. 100. S. C. See 2 Roll. Rep. 363. Loyd verſus 

Williams. ha | | 15 | 

Mod. 21. If there is no proceeding in Fact within four Terms after Iſſue joined, the De. 
Caſes 57. fendant muſt have a whole Term's Notice of Trial; therefore if Iſſue is joined and 


D 5 — entered, as of Trinity-Term 1hos, and the Plaintiff doth not proceed till Trinity-jJerm 
5 


fringas in the Vacation, with a Tec, and entered as of the preceding Term, this is 

not ſufficient Notice, for though in Law this is a Proceeding in the Term, yet in 
Mod. Fat? "tis a Proceeding in the Vacation, and therefore there was not a Term's Notice 
Caſes 18. of Trial. 2 Sk. 457. Lazer verſus Dier, 650, S. C. 2 Salk. 645. Hatchell verſus Grif- 
S. C. tb. S. P. and 650 * Aſhwin verſus Corbell. S. P. =; 


4 Mod. 22. In Caſe for negligently keeping his Fire, there was a Verdict for the Defendant, 


85. by ne and thereupon the Plaintiff moved for a new Trial, but denied becauſe this was a hard 
Name of Action; and a new Trial had been granted in an Action againſt the Hundred for a 
Smithver. Robbery; a Verdict for the Defendant. Sid. 58. 2 Salk. 644. Smith verſus Bramp- 
_ fron. 2 Salk. 648. Sparkes verſus Spicer. S. P. 2 Salk. 653. Dunkly verſus Wade. S. P. See 
; Sir John Fackſou's Cafe. | | | 
23. The Plaintiff in Ejectment was a Mortgagee, and claimed under a Surrender, 
when in Truth the Land was not Copyhold, and the Defendant claiming only undera 
voluntary Conveyance, moved for a new 'Trial; but it was denied, becauſe this would 
be againſt the Honeſty of the Cauſe. 2 Salk. 644. Smith verſus Page. a. 
24. Motion in Arreſt of Judgment ; the Party thus moving, ſhall never afterwards 
move for a new Trial, nor for a new Writ of Enquiry ; but after a Motion for a new 
Trial, he may move in Arreſt of Judgment. 2 Salk. 647. Turbervill verſus Stamp. 
25. The Defendant was indicted for a Libel, and upon his Trial was acquitted; 
and upon a Motion for a new 'Trial it was denied ; *tis never done in criminal Caſes, 
where the Defendants are acquitted, unleſs ſome Fraud or Trick is proved. 2 Sahk. 
646. The King verſus Bear. | VE | 
26. Leſſor brought Trover againſt the Leſſee, for Trees cut down, and uſed in 
making Trenches for the Ground ; the Jury found for the Defendant, then the Plain- 
tiff moved for a new Trial, but it was not granted, it appearing that he had the greateſt 
Advantage and Benefit by the 'Trenches. 2 Salk. 647. Starr verſus Wade. 
27. Debt upon a Bond againſt an Heir, who pleaded riens per deſcent the Lands be- 
ing ſettled, but he forgot to bring the Settlement at the Trial, and the Jury found for 
the Plaintiff; and upon a Motion for a new Trial, it was denied, for the Suit was for 
an honeſt Debt. 2 Salk. 647. Witts verſus Polehampton. S. P. | 
28. Upon a Trial at if: prius, the Jury gave exceſſive Damages, and thereupon a 
new Trial was granted, and upon that Trial the Jury gave the ſame Damages ; and 
now it was moved for a third Trial, but denied. 2 Salk. 649. Clerk verſus Udal. 
29. Tis a Rule, that no new Trial, or new-Writ of Inquiry ſhall be granted for too 
ſmall Damages; yet where an Action of Covenant was brought for a Sum certain, 
(viz.) for one Hundred Pounds, which the Defendant had covenanted to pay, and in De- 
fault, that the Plaintiff might enter and take the Profits; the Defendant pleaded in Bat, 
that the Plaintiff had entered and taken the Profits ; and upon a Demurrer the Plaintiff 
had Judgment; and upon a Writ of Inquiry, the Jury gave Damages under one Hun- 
dred Pounds; and upon a Motion, a new Writ of Inquiry was granted, becauſe this 
is not like an Iſſue, where the Jury are to give no more Damages than what are pro- 
ved, for in this Caſe they muſt give the Whole, becauſe an Action of Debt might be 
brought upon this Covenant ; and in ſuch Caſe the Defendant muſt prove ſomething 
in Mitigation, or the Whole muſt be given. 2 Salk. 647. 


8 30 4 


1706, and then gives Notice of Trial after the Term, and takes out a Venire and Di. 


* 


Trial and Miſ,- trial. 415 
30, A Criminal was ordered by a Judge of Aſſiſe to be hanged in Chains, the OM- 
cer hanged him in privato ſolo ; the Owner brought an Action of Treſpaſs againſt 
him, and upon not Guilty pleaded the Defendant had a Verdict, and the Plaintiff 
moved for a new Trial; but it was denied, for the Place was convenient, and the 
Fact was not done to affront the Plaintiff. 2 Salk. 648. Spark's verſus Spicer. 

21. Adjudged, that a new Trial cannot be granted in an inferior Court, becauſe 

Trials there are not like Trials by Nifi Prius, which are ſubordinate to the Courts, 

out of which their Writs do iſſue. 2 Salk. 650. Briſtol Mayor and Aldermen. 

32. The Reaſon of granting new Trials upon Verdi&s againſt Evidence at the Aſ- 
ſiſes is, becauſe theſe Trials are ſubordinate, and are appointed by the Statute Jeſt. 
2. cap. 30. ubi de paucis articulis & facilis eſt examinatio and *tis plain that ſuch new 
Trials have been antiently granted, becauſe *tis a good Challenge to a Jury-man to ſay 
that he hath been a Juror before in the ſame Cauſe. 2 Salk. 648. In Argent and 
Darrell's Caſe. , 

33. In Aſſumpſit the Iſſue was, married or not married, and the ſame Thing was 
__ and ready for Sentence in the Spiritual Court ; and upon a Motion to pur 
O 

3 


* 


. _— * 
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the Trial till it was determined in that Court, it was denied. 2 Salk. 649. 
34. So where an Action was brought by an Adminiſtrator, it was moved to put off 5 Mod. 
the Trial till a Suit about the Right of Adminiſtration was determined in the Spiritual 3+ 
Court, which was ready for Sentence; but it was denied, for B. R. cannot take No- 
tice of Suits in theſe Courts. 2 Salk. 646. Salisbury verſus Procter. 
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there the Trial ſhall be by the Record, where not. Sce Record. (A) 


per totum, 


I. EB T upon Bond conditioned, that B. G. ſhall appear at the next Court in R. 

Ido anſwer the Plaintiff, Ec. rhe Defendant pleaded, that B. G. did appear ſuch 
a Day at the next Conrt ; the Plaintiff replied he did not, and upon this they were at 
Iſſue, and it being found for the Plaintiff, it was objected that it was a Miſ-trial, be- 
cauſe it ought to be try'd by the Record, and not by a Jury, for every Apprarance is 
on Record, which is very true ; but yet this Plea was adjudged good ; for *tis, that 
B. C. appeared ſuch a Day in Court, which may be, and his Appearance not entered; 
and the Chief Juſtice diſtinguiſhed between a Condition to appear generally and to ap- 
pear at ſuch a Day, for in the firſt Caſe the 'Trial ſhall be by the Record, and in the 
other by the Country. Cro. Eliz. 131. Hoe verſus Marſhall. Vid. pl. 2. contra. Owen 
53 


2. Debt by the Sheriff upon a Bond to appear at a Day certain in B. R. the Defen- 
dant pleaded, that he did appear at the Day; upon which they were at Iſſue, and it was 
try'd by a Jury ; it was objected, that it ought to be try'd by the Record; for tho' 
the Sheriff doth not return the Proceſs, yet the Defendant ought to come into Court 
at the Day, and there a ſpecial Entry is made of his Appearance. Owen 53. Howſe 
verſus Glindon. See pl. 1, and Brett verſus Sheppard. S. P. | 

3. In falſe Impriſonment, &c. the Defendant pleaded, that there was a Court of qt. 20. 
Record kept at Briſtol every Monday before the Mayor, Ec. according to Cuſtom; and S. C. 
that B. G. levied a Plaint there, Ec. and ſo juſtified under that Plaint ; the Plaintiff 
took Iſſue, that B. G. did not levy any ſuch Plaint, &c. and it was found for him; it was 
moved in Arreſt of Judgment, that this Matter ought not to be try'd by a Jury, but 
by the Record ; but adjudged, where Matter of Record is mixed with Matter of 
Fact, (as in this Caſe it is,) (viz.) whether the Court was kept, and the Plaint was 
entered according to Cuſtom ; all which is Matter of Fact, it ſhall be try'd by a Ju- 


Y ; beſides, the Levying a Plaint is like Suing out an Original, which is not of Record 
till returned. Hob. 124. Peters verſus Stafford. 


4. Debt upon Bond, conditioned to ſave him harmleſs from all Plaints to Sir Miles 


Stapleton ; the Defendant pleaded quod conſervavit indemnem ; the Plaintiff replied, 
that an Action was brought againſt him by Sir M. S. in which he recovered a Judg- 
ment; and that in the Defence of the Suit it coſt him ſo much, Ec. and ſo he did 
not ſave him Harmleſs, and concluded to the Country ; and the Cauſe was try'd by a Ju- 


!7; after a Verdict it was objected that this Matter ought to be try'd by the Record; 
4 | 


beſides, 


416 1 
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beſides, the Plaintiff ought to have averred his Replication with hoc paratus eft verif.. 
care, which is very true; but this being after a Verdict, the Judgment ſhall not be {ex 
aſide for that Reaſon ; and as to the Trial by the Record, tis not neceſſary in this 
Caſe, becauſe the Record ſet forth in the Replication is but an Inducement to the 


Action. Palm. 524. Rigg verſus Wharton. 


* 


„ 
Of Notice of Trials, and of Trials by Pꝛovico. 


1. SSUE was joined more than a Year paſt, but the Defendant had delayed the 
Trial, inſiſting on his Privilege of Parliament; in ſuch Caſe the Plaintiff is not 


ohliged to give a Term's Notice, no more than if Proceedings had been ſtay d by an 


Injunction in Chancery. Sid. 93. Sir Hugh Povey's Caſe. 

2. There was a Judgment in Dower, and Error in Fact aſſigned, (vis.) that the 
Tenant was an Ideot, and appeared per Attornatum ; Iſſue being taken in the Ideocy, 
the Plaintiff in Error gave Notice of Trial at the next Aſſiſes, and afterwards coun- 
termanded it; but the Defendant in Error try'd it without a Proviſo at the ſame Al. 
ſiſes; and adjudged that he might, becauſe he was Actor, (viz.) a Demandant in the 
firſt Action, and was delay'd by this Writ of Error; and the Iſſue was found for him, 
and the Judgment affirmed. 2 Lev. 5. Dennis verſus Dennis. 

3. Where Iſſue is joined, and no farther Proceedings within four Terms, there 
ought to be a Term's Notice before Trial, and the Term in which the Iſſue was join- 
ed, is not to be reckoned one of the four Terms; but Notice of Trial at any Time 
within the Year, though afterwards countermanded, is a ſufficient Proceeding to bring 
the Plaintiff out of the Rule ; and fourteen Days Notice of 'Trial was the old Rule; 
and that ought ſtill to be obſerved. Mod. Caſes 18. - 

4. Adjudged, that convenient Notice is as requiſite to the Executing a Writ of In- 
quiry, as for a Trial; that if *tis to be executed in London, or an Iſſue to be try'd 
there or in Middleſex, and the Defendant doth not live above forty Miles from thence; 
in ſuch Caſe eight Days Notice muſt be given to the Defendant ; but if he live above 
forty Miles from thence, then fourteen Days Notice muſt be given, becauſe at twen- 
ty Miles per Day, a Man may come to London from any Part of England in fourteen 


Days. Mod. Caſes 146. Williams verſus Fackſon. 


4 | (K) Of 
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Ok new Crials where granted, where not. 


1. FAASE againſt the Defendant, for ſaying that the Plaintiff ſet his Hand to the 
Petition to bring the King to Fuſtice ; after a Verdict for the Plaintiff, and 700 7. 
Damages, he being an Officer of the Cuſtom-Houſe at Port ſmonth; it was moved for 
a new Trial, becauſe of the exceſſive Damages, and for that the Plaintiff's Attorney 
{aid the Jury were their Friends, and underſtood their Buſineſs; but the Court 
would not grant a new Trial; for if the Damages were exceſſive, an Attaint lies againſt 
the Jury, and the Words of the Attorney ſhall not injure his Client, utileſs expreſs 
Embracery is proved. 1 Lev. 97. Roe verſus Hawkes. Y 
2. In Treſpaſs between Sir John Fackſon and Primate ; the Verdict being againſt 
Primate, he indicted the Witneſſes for Perjury, which being ready for Trial, Sir Fob: 
Fackſon ordered his Servants to beat and impriſon thoſe Witneſſes, who were to prove 
the Perjury ; ſo they not appearing at the Trial, the Defendants were acquitted ; 
whereupon Primate moved for a new Trial, but it was not granted, it being in a cri- 
minal Caſe where the Party was acquitted ; but they ordered an Information againſt 


ale on which he was convicted and fined. 1 Lev. 124. The King verſus Sir Fob 
ackſon. 


Sid. 13 


3. Caſe for Words ſpoken by the Sheriff of London, (viz.) Thon art a beggarly Raſ- ' 


cal, go pay thy Debts ; the Plaintiff was a Citizen of London, and kept a Powder- 
Shop near Temple-Bar ; the Jury gave 800 J. Damages, and upon a Motion for a new 
Trial, for that the Damages were exceſſive, and the Court gave the Defendant Time 
(as uſual in ſuch Caſes) to procure the Judge before whom the Cauſe was try'd, to 
ſignify his Opinion of the Verdict; who reported, that the Plaintiff gave the Defen- 
dant no Provocation, and that he believed the Jury gave a Verdict according to their 
Conſciences ; ſo no new Trial was granted. T. Jones 200. Bolefworth verſus Pil- 
kington. | | 

f A new Trial ought not to be granted for Want of Evidence at the former Trial, 
which the Party might have then produced; but if he can prove that he endeavoured 
to get the Witneſſes there, and was prevented by ſome unforeſeen Accident, as Sick- 
w Sc. he may move the Court, and this will be a good Cauſe for a new Trial. 
Md. Caſes 22. Warren verſus Fuz. 

5. The Defendant was indicted at the Quarter-Seſhons in Berks, for an Aſſault on 
Mr. Culpeper in Windſor-Caftle ; afterwards the Proſecutor himſelf removed the Indict- 
ment in B. R. by Certiorari, but did not think fit to proceed; whereupon the Defen- 
dant without the Leave df the Court made up the Record, and carried down the 
Cauſe to be try'd at the Aſiſes, where it was try d and he was acquitted ; and now the 
Plaintiff moved for a new 'Trial and had it; and in this Caſe the Court held, that 
before the Statutes 5 & 6 Milli. cap. 11, and 8 & 9 Willi. cap. 33. the Defendant being 
indicted in any County might remove it by Certiorari into B. R. and give no Recog- 
niſance to try it, unleſs in London or Middleſex, and by this Means he was ſine die in 
Court ; *tis true, he might come in gratis, but if he did not, then new Proceſs was 
awarded againſt him, on which he might be ortlawed ; and this being the Cauſe of 
great Delays was remedied by theſe Statutes; if he was brought in by Proceſs before 
the making theſe Acts, he was obliged upon Pleading to give Security to try the 
Cauſe ; but if he came in gratis, he was not; that theſe Statutes provided for Remo- 
vals by the Defendants, but Removals by Proſecutors are not within theſe Acts; ſo that 
upon ſuch Removal the Defendant is ſine die in Court; that in civil Actions the Defen- 
dant ſhall never carry down a Cauſe by Provi/o, till there is ſome Neglect in the Plain- 
tiff, unleſs in ſuch Cauſes where the Defendant is in Nature of a Plaintiff, as in 
Replevin, where he is to have a Return, or in a Prohibition, where he is to have a Con- 
ſultation, and in a Quare Impedit, where he is to have a Vrit to the Biſhop ; that there 
can be no Trial by Proviſo in the King's Cauſe; and the Reaſon is, becauſe there can 
be no Neglect in him; neither can the Crown be obliged to try a Cauſe by Niſi Prius, 
but it muſt be try d at Bar, unlefs the Attorney General allow a Warrant of N Prins; 
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Trial at Bar. 
that as in Indictments for Treaſon or Felony, if the Attorney General will delay, B. R 
may give the Defendant Leave to bring on the Trial; ſo in Indictments for Miſde. 
meanors, it ſhall not be allowed for the Defendant to proceed (as in this Caſe) by a 
Surpriſe on the Attorney General, and without Leave of the Court. 2 Salk. 652 
The King verſus Sir Facob Banks. | 
6. Ruled, if. a Cauſe is not entered two Days before the Sittings, a Ne recipiatur may 


et. — Jy " 
n 


be entered; and if *tis entered, the Plaintiff muſt give two Days Notice, if he will 


try it at the ſame Sittings. 2 Salk. 653. Highmore verſus Walker. 


EL) 


— 


Ok Trials at Bar. 


e W HERE there is a great Value or great Difficulty in the Caſe, the Cour: 
of common Right is to grant a Trial at Bar; this is required by the Statute 
Meſtm. 2. cap. 30. Inquiſitiones de groſſis & pluribus articulis, que magna indigeant 
ecraminationue, capiantur coram Fuſticiariis de Bancis ; yet it hath been denied where the 
Plaintiff brought an Ejectment for Lands of the yearly Value of 3000 7. where he 
had nothing to do but to prove a Conveyance executed to him by the Defendant him- 
ſelf ; ſo where the Plaintiff was poor, and the Defendant moved for a Trial at Bar, 
it was denied, unleſs he would agree to take Ni Prius, if the Verdict went for him. 

2 Salk. 648. Lord Sandwich's Caſe. | 1 | 


2. A new Trial is never granted after a Trial at Bar in Ejectment, but where there | 


| hath been ſome foul Practiſe ; becauſe the Verdict in ſuch a Trial is not concluſive, 
for the Plaintiff may bring a new Ejectment. 2 Salk. 648. Argent verſus Darrel. 650, 
S. P. Fenwick verſus Groſvenor. . 
Mod. 3. Seire facias againſt Sir Samuel Aſtry, for his Place of Clerk of the Crown in 
Caſes B. R. and Iſſue being joined thereon, he moved for a Trial at Bar; and it being op- 
123. S. C. poſed, the Court held that it was never yet denied to an Officer of the Court, and 
hardly to a Barriſter ; 'tis true, the Attorney General is not bound to conſent to a 
Trial at Niſi Prius in the Queen's Caſe ; but he cannot refuſe a Trial at Bar, where 
the Cauſe requires magnam examinationem per Statute Meſim. 2. cap. 30. 2 Salk. 651. 
Sir Samuel Aſtry's Caſe. 3 3 | 

4. Upon a Trial at Bar againſt the Warden of the Fleet for the Forfeiture of his 
Office upon voluntary Eſcapes ; one was proved by a Witneſs, who being asked, whe- 
ther he had been burnt in the Hand for ſtealing a Tankard, anſwered that he had 
not; after a Verdict for the Plaintiff, it was moved for a new Trial, upon producing 
the Record of the Conviction of this Witneſs, and his being burnt in the Hand; but 
it was denied, firſt, becauſe it was after a Trial at Bar, and next, becauſe tis no Rea- 
ſon to grant it where the Party came unprepared to make his Defence. 2 Salk. 653. 
Ford verſus Tilly. 113 b . | | 
5. A Trial at Bar was appointed on a certain Day, and the Day before it was to 
come on, the Plaintiff moved to put it off, pretending he wanted a Witneſs to prove 
ſuch a Deed; but that being not granted, the Attorney would not bring in the Writ ; 
whereupon the Court ordered the Roll to be brought in, that it might appear to them 
there was ſuch a Writ ; and that being done, the Attorney was committed; the like 

was formerly done by Hale Chief Juſtice. 4 Mod. 367. ones verſus Harl of Bath. 
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Trover and Converſion ill 
Of the Declaration, and who may | What ſhall be a Converſion, what not. I 
have the Action. (A) (D) 1 
Where, and for what it lieth ; and | Declarations and Pleas in Trover, good. "0 
where the Declaration is good. (B) | (E 8 5 8 | 1 
Where, and for what it will not lie; ] Declarations and Pleas in Trover, not 1 
and where the Declaration is not] good. (F) 1 1 
good. (C) | Where Trover or Treſpaſs will lie. 1 
N * rl , — — 


2 — + - PRETTY — * 4. PRI a » —_— Y 
— — — —— Ai — — — a — — - : — 
— — < 6: + — — > IP — — on — — * - 
— „ —— — 2 — — — — — + 
— — — - 5.445 ors K 9893928 2 * "FI 4 


N n — OR HOT. g Ny ee Ss — 


— rr 
A 


r 


— . — =_—_ Y 
— — ——— 


7 — 2 — - — we 
—_—_— 5 cs : 8 2 - IE 


— MDT 
: 8 > 
— re 


— 
— 


Wb > RO > oe” 


— Fs 


. . —— 
— — —— H— 
— — —-¼ eng 
by ” « os.” 8 
X 2 2 — 


N Executor may bring Trover, Oc. upon a Converſion in the Time of 
the Teſtator; but then in the Declaration, he muſt lay both the Day 
when, and Place where the Converſion was made. Cro. Elix. 3). Counteſs 
of Rutland's Caſe. Moor 267. S. C. 

2, Trover and Converſion of ſeveral! Goods, and amongſt the Reſt de uno Trunco, 
Anglice a Trunk, ad damnum twenty Pounds; it was objected, that the Value of every 
Parcel of Goods ought to be ſet forth in the Declaration; but adjudged, that 'tis not 
material, becauſe the Whole is to be recovered in Damages. Dalliſ. Rep. 145. Har- 
wood verſus Goodwin. | | | 

3. [. Trover, Ec. for that 3 Maii, &c. he was poſſeſſed, Sc. and the ſame Day 
loſt them, and that 4 Maii the Goods came to the Defendant by Trover ; and that Po- 
tea ſci” 1 Maii he converted them, ſo that the Converſion was laid before the Trover ; 
| but becauſe it was ſaid Poſtea convertit, that was held ſufficient, and the Scil', was re- 
(0 jected. 2 Cro. 428. Teſmond verſus Fohnſon. 

4. Where. Goods are delivered to one to deliver over to another, if he to whom 
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t; they were firſt delivered do afterwards refuſe to deliver them over, and converts them 
M to his own Uſe, he is liable to an Action of Trover; not only by him who firſt deliver- 1 
ke ed them, but alſo by him to whom they were to be delivered; for though he never 1 
had the Poſſeſſion of the Goods, yet the Converſion of them is a Wrong done to him, 10 
and therefore an Action of Trover brought by him, was adjudged good. 1 Bulſt. 68. FM 
Lewellin verſus Reves. See 28 H. 8. Dyer 20, 21. S. P. | 1 14 
5. Reſolved, that no other Place is to be expreſſed in the Declaration, but only that 1 
2 where the Goods came to the Defendant's Hands. Cro. Car. 206. Atkyns verſus . lf 
eeler. — | 101 
6. Trover againſt Husband and Wife, and declared of a Converſion by the Wife during Latch 1 
et. the Coverture ; and adjudged, that the Action is well brought; for wo ſhe cannot 126. S. C. 11 
make a Contract for Goods during her Coverture, yet ſhe may convert them. Noy 79, ii 
Newman verſus Cheyney. Owen 48. F. P. Telv. 165. Draper verſus Fulks. S. P. See 1 Salk. ; 


114. Nelthrop verſus Anderſon. 
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420 Trover and Converſion. 


4 * 1 
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5. Trover, &. was brought by an Executor, who declared that his Teſtator was poſe 


ſeſſed and made his Will, and the Plaintiff Executor and that after the Death of the 


Teſtator the Goods came to the Hands of the Defendant, (hut did not ſay by Trover) 
and that he converted them, Ec. upon not Guilty pleaded, it was found for the Plain. 
tiff; and it was objected againſt the Declaration, that no Poſſeſſion was alledged in the 


Plaintiff, but only in the Teſtator, and 10 Trover in the Defendant ; but adjudged, . 


that the Plaintiff being Executor, and declaring as ſuch, the Law gives him a Property 
which draweth the Poſſeſſion to it, that is a legal, though not an actual Poſſeſſion. 
Latch 214. Hudſon verſus Hudſon. | | 

2 Tenant for Life without Impeachment of Waſte, excepting voluntary Waſte; he 
in Reverſion ſold Timber-Trees growing on the Land to B. R. the Tenant for Life 
cut them down, ahd ſold them to R. L. and whether the Bargainee of him in Rever. 


ſion can have Trover againſt the Vendee of the Tenant for Life, who was ſtill living, 


was the Queſtion; it was argued he could not, for though the Reverſioner had a ge- 
neral Property in them, yet he hath no Authority to ſell, during the Life of the Te- 
nant for Life; and if ſo, his Bargainee hath no Intereſt to maintain Trover. Cro. Car. 
129. Waller verſus Sands. | | 

9. The Caſe upon a ſpecial Verdict was, The Lord of a Manor made a Leaſe of all 
Coal-Mines open, or hereafter to be open, in his ſaid Manor for ninety-nine Years, 
rendring Rent, and died; his Son and Heir entered upon a Copyhold in the ſaid 
Manor, being the Eſtate of T. S. a Copyholder, and there opened a new Pit and dig. 
ed Coals, and converted them to his own Uſe; adjudged, that neither he, or the Leſſee 
of the Coal-mines, could enter on the Copyhold during the Life of the Copyholder, 
without being Treſpaſſers; but when once the Coals are digged, they belong to the 
Leſſee of the Coal-mines, and he may have an Action of Trover for them. VJ. Jones 
243. Player verſus Roberts. 
10. Adjudged, that where in Trover and Converſion an actual Taking is given in 
Evidence, it ſhall be good without proving a Demand and Refuſal ; as for Inſtance, if 
the Defendant actually take my Hat off my Head, for that is an actual Converſion; 
but if it came to him by Trover, there muſt be a Demand and Denial proved. Sid. 264. 


In Bruen and Roe's Cale. 
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Trover and Converſion. 
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(3) 


tuhere, and koꝛ what it lieth; and where the Pectaration is good. 


1. E RO R of a Judgment in Trover de 300 Todis Lane, becauſe Jodæ is no Latin 
Word; but Judgment was given for the Plaintiff for tis a framed Word to ſhew 
the Meaning of the Parties, and in the Regiſter there is Pipa vini, and Barrella Cervi- 
fie. 2 Cro. 307. Cliſon verſus Proctor. = | 
2. In Trover the Plaintiff as Adminiſtrator declared, that he was poſſeſſed de duobus 
arctis vocat', &c. cum ſuſpenſis vocat” Hinges, de uno molendino vocat' a Hand-mill, de uno 
plumbo vocat' a Lead, de una aveola, Anglice a Waſh-fat ; and the Objection was, that 
theſe Things appear to be fixed to the Freehold; but the Plaintiff having declared that 
he was poſſeſſed of them ut de bonis ſuis propriis, it ſhall be intended they were ſevered 
from the Freehold. 2 Cro. 129. WWood verſus Smith. See Telv. 68. 
3. O Trover de uno Riſco, Anglice a Trunk full of Linen to the Value of twenty Pounds, 
& de una pixide, _— a Box full of Bands, Cuffs and Shirts, to the Value of ten , Roll. 
Pounds, and of diverſe other Goods, E9c. there was a 2 pra for the Plaintiff, and Rep. 254. 
eighty Pounds Damages; and though it was objected, that Riſcus is only a Trunk, and 5: C. 
Pixis a Box, and that the other Words are incertain ; yet the Judgment was affirmed 
dn a Writ of Error. 2 Cro. 664. Banecroft verſus Coos. 


4. It lieth pro ano fulero lecti, for that may be underſtood of all the Furniture of 
a Bed. 10 Rep. 130. Osborn's Caſe. | 


5. It lieth for Money, though not in Baggs. Godb. 210. Clerk's Caſe. Noy 12. See See pl. 11. 
Poſtea. (C) 3. contra. | 


6. It lies for for one Hundred Must-Catts, and fixty Monkeys, though it was not ! Bulſt. 


ſnewn that they were Tame or reclaimed. 2 Cro. 262. Grimes verſus Shack. 95 S. C. 
7. . It lieth for a Hatband ſet with Diamonds. 2 Cro. 244. Ratcliffe verſus Davis. vel. 178. 
1 Bulſt. 29. S. C. and Stile 44. Vincent verſus Furſey. S. P. S. C. 


8. J, It lieth de uno ſcripto obligatorio, though the Date was not ſet forth, or that it J 57. 
was delivered as a Deed. 2 Cro. 637. Upchard verſus Tatam, and Cro. Car. 190. Wilſon 
verſus Chambers. | 

9. It lieth de uno Trunco, Anglice a Trunk; though it was objected, that Truncum 
was not Latin for a Trunk, but a Block. Dalliſor's Rep. 145. Harwood verſus 
Coodwrn. CHD | | 

10. It lieth de 300 Toddis Lane without an Anglice; for *tis as ſignificant, and as well 
known as Barrellæ Cerviſia, or Pipex Vini; theſe are all Vocabula Artis; and fo it was 
adjudged upon a Writ of Error. 1 Bulſt. 12h. Proctor verſus Clitheroe. 

11. It lieth de decem Arboribus, though Arbor is properly a Tree growing. Stile 
235. Popham verſus White. | 

12. . Error of a Judgment in Trover for one Hundred ninety Pounds in Pecuniis 
mmeratis, the Judgment was affirmed, though it was objected, that Trover would not 
lie for Money out of Bags. Cro. Car. 63. Kinaſton verſus More. 

13. U It lies for Goods found and converted, though they come afterwards to the 
Hands of the Perſon who loſt them. File 361. Gower's Caſe. 

14. It lieth for a Trunk with Writings. Stile 361. Webb verſus Waſhborne. 

15. It lieth for forty Ells Texti de cirico & pilis, without an Auglice, by which Stuff 
was intended; it was objected, that by theſe Words any Sort of $f woven might be 
intended; but the Court held, that there was no Latin Word to expreſs the new Stuff: 
which are invented every Year. Sid. 81. Villet verſus Dennis. 5 

16. In Trover after a Verdict for the Plaintiff, it was moved in Arreſt of Judg- 3 
ment, that the Declaration was ill, becauſe it was de plancis granariis, Anglice the 2 C. 
Planks of the Grauary, which is incertain, for he ſhould have ſer forth how many; and Farr. 142. 
tis de una Salſura, 1 a Salting Trough, which is naught, becauſe as to tlie Trough _ 
the Declaration is in Exgliſh, when the Statute requires all Pleadings to be in Latin; 
but adjudged, that Planks of the Granary are certain enough, becauſe they are confined 
to a particular Uſe and Place; and though the Declaration is ill as to the Trough, yet 
Damages ſhall be intended to be given for theſe Things, which are well ſer forth in the 
Declaration. Sid. 98. Maihu verſus Flower. Levinz tells us the Judgment was ſtay d, 
for the Fault was incurable. 

17. Trover 
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422 Trover and Converſion. 


1 Mod. 19. Trover de tribus ſtruibus fem; after a Verdict for the Plaintiff, it was objected, 
289. that it ought to be de tantis carectatis, &c. and that the other was incertain ; but ad- 
judged certain enough. 1 Lev. 301. Weſt verſus Davis. 1 Med. 289. by the Name of 
Hood verſus Davis. | | 
18. Trover, amongſt other Things, de ſex catulis, quatuor catellis & una amphora ſapo- 
ris; after a Verdict for the Plaintiff, and entire Damages, it was objected, that Catull: 
ſignified Whelps, and Cattellis little Whelps of any Sort, either of Dogs, Bears 
Foxes, Sc. and there be no Property in Whelps; beſides ſaporis ſignifies Savour, of 
which no Action lies; but adjudged, that it ſhall be intended Dog-Hhelps, and a Man 
May have a Property in a Dog; for Treſpaſs hath been brought for taking Canem vena. 
ticum. Hob. 283. Dyer 306. and Treſpaſs for killing his Maſtiff, for which ſee Traverſe, 
(C) 4. and 2 Cro. 463. and as for the Word Saporis, it ſhall be intended that Dama. 
zes were given for the Amphora, and nothing for the other. 3 Lev. 336. Chambers ver- 
us Warkhouſe. **V 5 

19. Trover de duabus centenis plumbis ur, Anglice two Hundred Weight of Lead 
Oar ; it was objected, that Centena was properly an Hundred in a County; but ad- 
judged good with an Anglice, ſo de duobus ponderibus Caſei, Anglice two Weighs of 
Cheeſe; ſo de duobus oneribus Cupri, Anglice two Horſe-loads of Copper; for theſe Words 
are to be underſtood according to the fubject Matter. 1 Vert. 211. Dionis verſus 
Curtis. | : 1 

20. Trover by the Plaintiff as Aſſignee of Commiſſioners of Bankrupts, in which he 
declared amongſt other Things, that he was poſſeſſed de uno Vaſe, Anglice Veſſel, Vini 
Hiſpanici ; and upon Demurrer to the Declaration, it was objected that it was ill, be- 
cauſe the Plaintiff did not ſet forth of what Wood the Veſſel was made, and ſo no 
Meaſure for the Damages; but adjudged, it ſhall be intended to be made of ſuch 
Wood, as Wine Veſſels are uſually made withal. 2 Vent. 61. Bliſſe verſus Froſt. 

21. Caſe, Oc. againſt a common Carrier, for una ſerie Cyanorum E Granatorum, 
Anglice a ſet of Turkey Stones and Granate; after a Verdict for the Plaintiff, it was 
moved in Arreſt of Judgment, that this was very incertain, how many of each ſhall 
£0 to a Set; but adjudged, that a Set is certain enough to thoſe who deal in Jewels; 
or they know how many are placed tggether to make a Ser. 2 Vent. 18. Chamberlaine 
verſus Cook. 5 | | 

22. Trover de ſcripto ſuo obligatorio, per quod T. P. tent & obligat fuit, &c. after a 
Verdict for the Plaintiff, it was moved in Arreſt of Judgment, and held good; for the 
Bond may be given to the Plaintiff, and ſo it ſhall be intended; and if ſo, then 'tis 
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ſcriptum ſuum, and *tis no Abſurdity ; though it was made by another to him, for tis 


only a Deſcription of the Deed. 2 Salk. 654. Arnold verſus Feffryſon. 


23. Trover for twenty Ounces of Cloves and Mace, there was a Judgment by Default 
and a Writ of Inquiry, Ec. and it was moved in Arreſt of Judgment, that this Decla- } 


ration was ill, becauſe it was not ſaid how much Cloves, and how much Mace, or that 
it was ſo many Ounces mingled ; it was ruled, that tho' theſe are Incertainties, yet if 


another Action ſhould be brought for the ſame Things, a Recovery in this Action would | 


be a good Plea in Bar to that. 2 Salk. 654. Hartford verſus Fones. 
24. Trover, in which the Plaintiff declared that he was poſſeſſed de bonis & catalis 
ſequen ut de bonis & catallis ſuis propriis, viz. de uno ſcripto obligatorio, & de una Ma 
„Dyer « Lutia, &c. The Defendant pleaded in Abatement, that the Bond and Warrant were not 
See Fels. Chattels; and upon a Demurrer it was held, that by a Gift of all his Goods and 
68. contra, Chattels a * Bond would paſs. 4 od. 156. Cook verſus Baſiuger. 


4 - (C) Where | 


ere 


tühere, and foz what it will not lie, and where the Declaration is 


1 R. Fines loſt a Hawk, and V/. R. found it, who ſold it to another, and he 


chargeable; it was objected againſt the Declaration, that the Plaintiff ought to have 


3 Bulſt. 269. Robinſon verſus Matter, and 289, Stirt verſus Drungold. 


_ verſus Simpſon. March 60. 
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gave it to Sir John Spencer, who ſold it, tho' he knew whoſe Hawk it was; 
and in an Action of Trover brought againſt him, it was adjudged, that he was nor 


ſer forth that the Hawk was tame and reclaimed ; but he having declared that he was 
_ Sc. ut de bonis ſuis propriis, that was held well enough. Dyer 307. Fines's 
Cale. | 5 | . 

2. Trover for twenty Barrels of Butter; and the Plaintiff declared, that the De- 
fendant tam negligenter cuſtodivit the ſame, that it was of little Uſe ; adjudged, that 
the Action did not lie, for the Law doth not oblige a Man to keep Goods ſafely, 
which he finds; tis true, if he uſeth or miſuſeth them, tis a Converſion ; but that 
did not appear in this Caſe. Cro. Eliz. 219. Muſgrave verſus Ogden. 

3. A Servant, who was a Factor for his Maſter, ſold twenty Quarters of Corn for 
25 J. and converted the Money to his own Uſe ; the Maſter brought Trover againſt f See (BJ 
him; and adjudged it did not lie for the Money, becauſe it was not in + Bags. Cro. pl. fe 
Eliz. 638, 661, 146. Higgs verſus Holliday. 819. Draycot verſus Piott. contra 870. S. P. (C) 1 
Ledefham verſus Labram. 11. 

4. It will not lie for a Bond; for if the Defendant find it, and receive the Mine 5 
an Action of Account lieth againſt him; if he cancels it, an Action of Treſpaſs lieth. 
Cro. Elix. 123. Watſon verſus Smith. x „5 | 

5. ff. It will not lie againſt an Inu-Keeper for detaining the Plaintiff's Horſe, which 
was brought to the Inn by a Stranger, and there left without paying for the Meat. 
8 Rep. 149. In the fix wan! wy Caſe. See 1 Bulſt. 107. Moſſe verſus Townſend, and 


6. F It will not lie againſt a Bargeman for Goods thrown over Board in a Storm. 
2 Bulſt. 280. Bird verſus Alcock. 


J. I. It will not lie for two Sheaves of Corn, becauſe of the Incertainty. Hodges 


8. Trover, Oc. de tribus ponderibus Lane ad valenciam, &c. after a Verdict for the 2 Roll. 
Plaintiff the Judgment was arreſted, becauſe pondus is incertain, for it ſignifies: any Rep. 369+ 
Manner of Weight. Palm. 393. Lawrence verſus Turner. „ 
9. It will not lie for ſ Tuns, becauſe *tis incertain what is meant by the Word 
Tuns. Stile 482. Clerke verſus Fitzwilliams. r 8 
10. . Trover againſt a Sheriff, who ſeiſed the Plaintiff's Goods by a E. fa. and af- 
ter he was out of his Office, ſold them, without a Writ of venditioni exponas; ad judg- 
ed, that the Sale was good, and that the Action did not lie againſt the Sheriff. 2 Cro. 
73. Stile verſus Herring. y 3 
11. It will not lie de ano pullo, by which the Plaintiff intended à Colt, becauſe Pul- 43 Pe. 
lus is Latin for any young Thing; and if an Anglice had been added, it would not 
have made it better, becauſe that never helps where the Latin Words have no Manner 
of Relation to the Engliſh, as quoddam inſtrumentum, Anglice, a Gridiron ; but quoddam 
inſtrumentum ferreum would have made it good. Sid. 60. Ellis verſus Yarrow. 
12. It will not lie de decem paribus velorum & tegularum, Anglice, ten Pair of Curtains 
end Vallance, for the Incertainty of what is meant by a Pair of Cirtains. 1 Vent. 11, 
106. Tayler verſus Wells. Sid. 445. S. C. contra. 2 Sand. 74. S. C. 2 Sid. Feek verſus 
Ward, contra, it will lie. | | 3 | Oe 
13. It will not lie de diverſis veſtimentis, without ſetting forth what Kind of Gar- 1 — 
ments. I Vent. 114. Elphick verſus Acton. 2 Sand. 14, 174. S. P. * 
14. Trover de duobus albis nodis, Anglice, white Knots & aliis parvis tæniolis, An- 
glice, ſmall Ribbons ; after a Verdict for the Plaintiff the Judgment was ſtay'd, be- 
cauſe parvis tæniolis, without ſaying quautæ or quales, is incertain. 2 Lev. 85. Miller 
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Verſus Green. 
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15. Trover amongſt other Things, it was de Ampulis, Anglice, Bottles, without 
ſhewing how many, and de 1 parcella lintea; after a Verdict for the Plaintiff 
and entire Damages, it was ſet aſide for this Incertainty. 2 Lev. 176. Hicks verfus 
Pendarvis. | | | 

16. For Trover, amongſt other Things, de quodam ferramento, Anglice, an Iron 
Range; after a Verdict the Judgment was ſet aſide, becauſe of the Incertainty, for it 


—_ th Me. LTD PEEP" <> 1 


ſignifies any Iron Tool. 2 Lev. 177. Dunwell verſus Bullock. 1 Vent. 304. S. C. That 


the Declaration is good with an * | | 

17. Trover for ſeveral Goods, E9c. & aliis Itenſiliis, Anglice, Implements ; after a 
Verdict for the Plaintiff, the Judgment was ſtay'd, becauſe aliis Utenſiliis of it ſelf, 
without ſetting forth quot, quanta vel qualia, is very incertain. 3 Lev. 18. Blackbonſe 
verſus Moor. 85 1 

18. Trover for two Pair of Pot- Hooks and Hangers ; after a Verdict for the Plain. 
tiff it was moved in Arreſt of Judgment, that Hangers was an equivocal Word; and 
tho? it was anſwered, that becauſe the Pot-Hooks preceded the Hangers, it would he 
intended no other Hangers than ſuch on which Pot-Hooks uſually hang ; yet it was 
adjudged too incertain, and therefore the Judgment was ſtay'd. Raym. 2. Seaman ver. 
ſus Barnes. | | | | 

19. Error of a Judgment in 'Trover ; the Declaration was de decem juvencis, An- 
glice, Bullocks and Heifers, and not ſaid how many of the one and the other; it was 
inſiſted for the Plaintiff, that Zuverca being a proper Latin Word, and of a known 
Signification, the Anglice ſhall be rejected; and Twiſden Fuſtice, that Trover was 
brought de Viginti averiis, Anglice Bobus 69 Agnis and held well; for the Viginti was 
applied to each Species; but the Judgment in the principal Caſe was reverſed, and ſo 
it was where Trover was brought de Vizinti ovibus matricibus & agnis, though theſe 
Words were of different Significations. 1 Vent. 31). Davis verſus Price. Sid. 445, 
Tailour verſus Wells. S. P. 125 | 3 

20. Trover doth not lie againſt a Common Carrier for Negligence in loſing Goods, 
but ig, doth for an actual Wrong, as if he break open a Box and take out the Goods 
or {fl them; for if Goods were loſt by Negligence, a Denial is no Evidence of the 
Converſion ; but if the Carrier had the Goods in his Cuſtody when he denied to de- 
liver them, that is an Evidence of the Converſion. 2 Salk. 655. 

21. In Trover the Defendant pleaded, that the Goods were caſt away, and that he 
ſaved and detained them till he was paid for his Pains in the Salvage ; and upon De- 
murrer to this Plea it was held ill, for though *tis true that he might detain for Sal- 
vage as a Carrier may for his Carriage, yet in this Plea the Defendant had not confeſ- 
{ed the Converſion ; Holt Chief Juſtice ſaid, that he never yet knew a ſpecial Plea in 
Trover good, except one, and that is in 7e. 198. and in the principal Caſe the De- 
fendant had Leave to waive this Plea, and to plead the general Iſſue. 2 Salk. 634. 
Hartford verſus Jones. See 2 Cro. 68, 69. 3 Cro. 262. „ 

22. Trover de uno Athiope, vocat a Negro; upon not Guilty pleaded the Plaintiff 
had a Verdict and 30 J. Damages; it was moved in Arreſt of Judgment, that Trover 
did not lie of a Negro, becauſe the Owner had not an abſolute Property in him ; a 
Negro is a Man, and a Man may be the Owner, but cannot be the Subject of Pro- 
perty ; Villanage aroſe from Captivity, and a Man may have Treſpaſs de eo quod 
captivum ſuum _ but cannot have Trover de Æthiope; therefore if the Plaintiff had 
brought Treſpaſs for taking captivum ſuum, he might give in Evidence that it was a 
Negro, and that he bought him. 2 Salk. 666. Smith verſus Could. 2 Lev. 201. Butts 
verſus Penny, contra. | | | 
23. Indebitatus aſſumpſit for 20 J. for a Negro ſold by the Plaintiff to the Defendant 

in parochia beate de arcubus, &c. after a Verdict for the Plaintiff, it was moved in Ar- 
reſt of Judgment, that Negroes are Inheritances and not transferrable without Deed ; 
but the Court inclined that they were ſalable as Chattels, and that the Plaintiff ſhould 
have declared that the Defendant was indebted to him for a Negro ſold at London; but 
that at the Time of the Sale he was in Virginia, and that by the Laws of that Coun- 
try Negroes are ſalable; for the Laws of England do not extend to Virginia, that be- 
ing a conquered Country; their Law is what the King pleaſeth, and B. R. cannot 
take Notice of it, unleſs ſer forth in the Pleadings. 2 Salk. 666. Smith verſus Brow. 

24. In Trover the Caſe was, A Carpenter ſent his Servant to work in the Queen's 
Yard, where he work'd for ſome Time, but would go no more thither ; whereupon 
the Surveyor of the Works detained his Tools, pretending an Uſage for that Purpoſe, 
to enforce Workmen to continue till the Queen's Work was done ; and now Trove! 


being brought for the Tools, it was ruled by Holt Chief Juſtice, that the Denial of 


Goods to him, who hath a Right to demand them, 7s a Converſion ; and that after 4 
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Demand and Refuſal, if the Defendant tender the Goods, and the Plaintiff refuſe to 
receive them, that will go only in Mitigation of Damages, but not to the Right of the 
Action of 'Trover, for the Plaintiff may have that till ; that this pretended Uſage is 
like a Cuſtom in the Army, that if a Soldier brings his own Horſe into the Service, 
the Property is immediately altered and veſted in the Queen, which is certainly againſt 
Law. Mod. Caſes 212. Baldwin verſus Cole, | | 


—_ 
What ſhall be a Converſioir, what not. 


l. ſ 6 ae by an Executor of the Goods of the Teſtator, and that the Defen- Cro. Eliz. 
1 dant knowing them to be the Teſtator's Goods, upon Demand, denied to de- 495. S. C. 

liver them to the Plaintiff ; adjudged in a ſpecial Verdict, this was a Converſion. Moor 

Coldſ. 152. Eaft verſus Newman. _ : Rp 5 one — 
2. . The Plaintiff declared on a Converſion of. his own Goods; the Defendant ju- 

ſtified, for that the Property of the Goods was in R. B. who ſold them to him; ad- 

judged,” this was no good, Title to juſtify the Converſion without a Traverſe, unleſs 

the Goods had been fold in a Market. 1 Leon. 221. Vandrink verſus Archer. 

3. . Trover and Comerſion of a Cow; the Defendant juſtified the Taking for Toll, Hutt. 16 

and did not traverſe, confeſs, or avoid the Converſion, or claim any Property in the S. C. 

Cow ; the Juſtification was ill, becauſe the Converſion which is the Grourid of the 


Action was not anſwered. Hutt. 10. Agar verſus Liſle. Hob. 18. S. C. 


ly. Tel. 19. Salter's Caſe. Diſtreſs. (C) 3. S. C. 


4. If a Diſtreſs is taken unlawfully, that is a Converſion, otherwiſe if taken lawful- 

5. Upon a Ca. /a. againſt the Principal, & ion eft inventus, a Sci. fa. iſſued againſt 1 Roll. 
one of the Pledges in an inferior Court, and three Buts of his Wine were taken in Rep. 59- 
Execution by the Serjeant at Mace; and B. G. being then preſent, delivered a Bag ?; ©: 
of Money to the Serjeant, to be kept till the next Court, and this only as a Pledge, 
for the Redelivery of the Wines to the Serjeant, if before that Time B. G. did riot 
get Leave of the Creditor to ſtay the Execution; which he did not, and yet he 
brought an Action of 'Trover againſt the Serjeant for the Bag of Money ; but adjudg- 
ed, this was no Converſion. 2 Bulf. 307. Iſaac verſus Clerke. 5 | 

6. O Trover, for that R. B. was poſſeſſed of Cows, and put them to paſture to the 
Defendant at 12 d. per Week per Cow; and afterwards ſold them to the Plaintiff, 
who demanded them of the Defendant, and he refuſed to deliver them till he was 
paid ; adjudged this was a Converſion ; for the Defendant ought to have brought his 
Action for the Money due to him for depaſturing the Cows. Cro. Car. 197... Chapman. 
verſus Allen. | | | 

J. /. Trover, Sc. the Writ was, that ſuch a Day and at ſuch a Place he was po/- 
ſeſſed of the Goods, and loſt them, and the Defendant found them and converted them, 
but did not ſay where; and in the Declaration the Plaintiff ſhewed the Trover and Con- 
verſion to be apud L. predit?* ; the Exception to the Writ was, becauſe the Place of Con- 
verſion was not ſet forth; but adjudged, that ſince the Poſſeſſion was ſuppoſed to be 
at L. and the Loſs, 'Trover, and Converſion being all joined with a Copulative, there- 
fore all ſhall be intended at one Place. Cro. Car. 376. White verſus Haulie. 
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(E) 


Declarations and Pleas in Trover, good. 


1. Rover and Converſion of 16 Broad Cloths ; the Defendant pleaded, that be. 
fore the Time of the Trover, one B. G. was poſſeſſed of the Goods, and ſold 
them to the Defendant, who (before he had any Notice that the Goods belonged to 
the Plaintiff) ſold them to R. L. the Plaintiff demurred to the Plea, but the Caſe 
was not adjudged. Cxo. Eliz. 480. Gibſon verſus Kirby. oe. 
2. 'Trover againſt the Defendant for taking a Horſe ; the Defendant pleaded, that 
the ſame Plaintiff brought an Action of Treſpaſs againſt one Wignoll for taking the ſame 
Horſe, who juſtified the Taking in the Right of the now Defendant, for an Heriot 
due to him, Sc. and upon a Demurrer to the Plea in that Action of Treſpaſs, the 
Defendant Wignoll had Judgment, which Judgment the now Defendant pleaded in Bar 
to this Action of 'Trover ; and the Plaintiff having alſo demurred to this Plea, the 
Defendant had likewiſe Judgment in this Action, becauſe the Plaintiff by his Demur- 
rer to the Plea in the firſt Action of Treſpaſs, had confeſſed that the Property of the 
Horſe was in the Defendant, and therefore he ſhall never bring Trover for the ſame 
Horſe. 6 Rep. J. Sir Humphry Ferrar's Caſe. CDI | 
3. In Trover for nine Oxen ; the Defendant juſtified by a Sale in a Market-overt, 
and adjudged good, without alledging any Property in the Seller, or that Toll was 
paid, for that ought to come on the other Side to avoid the Sale. Cro. Elix. 485. 
Comins verſus Boyer. Hetly. 49. S. P. See antea Sale. (B) 3. But ſince it hath been 
held to be no good Plea, becauſe it amounts to no more than the general Iſſue. 2 Cr, 


165. Fohns verſus Witham. | t 
4. In Trover, Ec. for Letters Patents of Wine-Licence ; after a Verdict for the 
Plaintiff, it was moved in Arreſt of Judgment, that a Record cannot be converted ; be- , 
ſides, the Declaration is ill, becauſe the Date of the Letters Patents is not ſet forth; { 
and 'tis not alledged that he was poſſeſſed of them ut de bonis propriis; but adjudged, : 
that the Letters Patents in the Declaration is only an Exemplification of them under g 
the great Seal; for which Trover lies, and they may be converted; and as to the Date t 
*tis upon Record, and as to the Omiſſion de honis propriis *tis not material, becauſe the M 
Plaintiff ſets forth, that the Defendant knowing them to belong to the Plaintiff con- h 
verted them, which implies, that they were the Plaintiff's Goods, Hardres 111. Fones f. 
verſus Winckworth. ö | C 
5. In Trover the Plaintiff declared de ſex bovibns, inſtead of bobs, &c. and after 
a: Verdict for him, it was moved in Arreſt of Judgment, that the Jury ought not to 1 
have given any Damages for Bovibus, becauſe it was an inſenſible Word, and they ha- 0 
ving given entire Damages for that and other Things in the Declaration, and being 5 
naught for Part, it muſt be ſo for the Whole; then it was objected, that this Action 
was brought by the Plaintiff as Executor, and the Trover was laid in the Time of his 4 
Teſtator, and the Converſion after his Deceaſe; but the Judgment was affirmed. L 


i Vent. 17. 
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(F) 
Declarations and Pleas in Trover, &c. not good, 


1. N Trover the Plaintiff declared, that he was poſſeſſed of a Chain of Gold of the 

Price of one Hundred Pounds, and being ſo poſſeſſed ſuch a Day in London, and 
in ſuch a Pariſh, he caſually loſt the ſame, which came to the Hands of the Defendant, 
who knowing it to be the Plaintiff's Chain, and intending to defraud him of it, ſold 
it to Uiverſe Perſons unknown; the Defendant pleaded, that he did not ſell it modo £9 


forma, &c. and demanded Judgment if Action, Ec. and upon Demurrer to this Plea, 


it was objected, that it amounted only to not Guilty by Argument, and that it ought 
to be concluded to the Country ; but it was adjudged, that though the Plea was ill, 
the Declaration was ſo too, for tis impoſſible that poſſefſionatus amiſit; beſides the 
Plaintiff ſuppoſeth a Fraud, where there was neither Privity or Truſt; for the Defen- 
dant had the Chain by Trover, and the proper Remedy for it had been by Detinue, 
and not by Trover, becauſe the Plaintiff did not ſhew that the Sale was in open Mar- 
ket, ſo that the Property was not altered. 3 M. Dyer 121. Lord Mounteagle verſus 
ny of Worcefter. | | 8 | 

2. Trover for a Horſe and ſelling him, and converting the Money to his own Uſe ; the 
Defendant confeſſed in his Plea, that it was the Plaintiff's Horſe, and that B. G. found 
him, and delivered dim to the Defendant, to redeliver to B. G. upon Requeſt, which 
he did before the Action brought, ab/que hoc, that he fold him, and converted the 
Money to his own Uſe ; adjudged that this Traverſe was ill, becauſe the Converſion of the 
Money to bis own Uſe, was a ſuperfluous Allegation in the Declaration, and the Defen- 
dant having by his Traverſe made ſuch ſuperfluous Matter Parcel of the Iſſue, *tis 
therefore ill. Cro. Eliz. 555. Kynerſly verſus Bernard. 

3. Trover of ten Angels in Gold and converting them, &c. the Defendant pleaded, 


that there was a Wager between the Plaintiff and B. G. concerning the Number of 


Yards in a Velvet Cloke, and that each of them delivered into his Hands ten Angels, 
and agreed, that if there was ten Tards of Velvet in the Cloke, that then the Whole 
ſhould be delivered to B. G. and if not, then to the Plaintiff; and alledged that upon 
meaſuring the Cloke, 2c was found that there was ten Yards of Velvet therein, upon 
which he delivered the Money to B. G. gue eft eadem converſio ; and upon Pemurrer, 
the Plea was held ill, -becauſe he did not aver in Fact that there was ten Yards of Vel- 
vet in the Cloke, but only that upon meaſuring it was found there were ten Yards ; but 
he might have pleaded the general Iſſue, and given the ſpecial Matter in Evidence; 
for if he had delivered the Money according to the Agreement of the Patties, *tis no 
Converſion. Cro. Efiz. 870. Ledſham verſus Labram. 

4. In Trover the Defendant pleaded a Sale in a Market-overt; upon which they 
were at Iflue, and found for the Plaintiif, and he had Judgment, tho he did not ſet 
forth any Place of the Converſion, becauſe the Defendant had pleaded collateral Matter, 
and not the direct Iſſue. Trin. 29 Eliz. Golds. 54. Paſch. 31 Elix. Golds. 89. F. P. 

5. In Trover for a Silk Quilt, Curtains, Petticoat and Coat ; the Defendant as to 
all but the Petticoat and Coat pleaded not Guilty, and as to them he pleaded, that in 
London there is a Market every Day, for all Goods to be ſold in every Part of the 
City, ſo as either the Buyer or Seller is a Freeman, and that he being a Freeman of 
the Company of Mercers bought theſe Things in his Shop, wherein for a long Time he 
uſed to buy Mares, &c. and fo juſtifies the Converſion; and upon Demurrer, it was ad- 
judged that this Plea was ill, becauſe the Cuſtom is laid too general, (viz.) for every 
Freeman to buy all Manner of Wares in his Shop, for then a Scrivener might buy 
Plate in his Shop, as well as a Mercer might buy Petticoats and Cloaks, which are not 
conſiſtent with his Trade. Trin. 2 Fac. 2 Cro. 68. Tailor verſus Chambers. | 

6. In 'Trover the Plaintiff declared, that he was poſſeſſed of 3000 Cords of Wood, 
but did not ſay ut de bonis ſuis propriis, and that afterwards the Defendant cordas ligni 
pred cepit, &c. without ſaying what Number or Quantity, or trædictas cordas ; be- 
ſides he did not alledge that the Defendant vi & armis cepit, after a Judgment for 
the Plaintiff in B. R. and a Writof Error brought in the Exchequer-chamber, all theſe 
Exceptions were made, but the Judgment was affirmed; for it ſhall be intended, that 


the Defendant took all the Cords of Wood before mentioned; and it ſhall be likewiſe 
intended, that theſe were his proper Goods; and that in an Action on the Caſe for 
I iis 
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a Trover, the Plaintiff need not alledge the Taking to be vi & armis. Moor 691. 
Maynard verſus Baſſet. | 

J. In Trover and Converſion of two Loads of Vetches, Ec. the Defendant juſtified 
the Taking, Ec. by the Command of V. to whom Part of the Land belonged, on 
which the Vetches did grown; and the other Part to B. in Right of his Wife, Ge. 
and upon Demurrer to this Plea, it was objected that it was ill, becauſe the Defen. 
dant juſtified by the Command of two generally; but adjudged, that though it was 
joint Command, yet the Parties had ſeveral Intereſts, and ſo it ſhall be taken to be 
ſeveral Commands reddendo fingula ſingulis; but then it was objected, that the Defen- 
dant did not ſhew particularly, on whoſe Lands the Vetches did grow; but only that 
Part did grow on the Land of the One, and Part on the Land of the ether ; and for 

that Reaſon the Plea was adjudged not good, becauſe it was incertain. Poph. 208. 


_— 


Sparrow verſus Sherewood. | * 94 1 5 
Hutt. 81. 8. In Trover and Converſion for 100 Sheep, c. the Defendant pleaded, that the 
S. C. nov Plaintiff had brought a former Action of Treſpaſs againſt him, for taking and dri. 
| x * ving away 100 Sheep; and upon not Guilty pleaded, the Plaintiff had a Verdict, and 
4 Stile Judgment for two Pence Damages, and fix Pounds Coſts; and averred, that * the 74. 
202. and king and Driving, for which that Action was brought, and the Recovery therein, and 
Rolle the Converſion, for which this Action was brought, was one and the ſame, and that the 
Ch. 7 of ſaid Judgment was yet in Force; and upon Demurrer to this Plea, Juſtice: Jelverton 
2 „ held, that the former Action of Treſpaſs being againſt the Defendant for * taking and 
i: could not driving the Sheep, it muſt be intended that he had them; and though the Damage 
be main- given was very ſmall, it muſt likewiſe be intended for the Sheep; and if ſo, then the 
_— Plaintiff cannot have another Action for converting them : But all the other Judges 
— ab. were of a contrary Opinion; for two Pence Damages can never be intended to be given 
duxir im- for the Value of 100 Sheep, but only for the taking and driving them away; and the 
plies, that Law will intend that the Plaintiff had them again, and that they were afterwards 
the Owner converted by the Defendant. Cro. Car. 35. Lacon verſus Bernard. See Putt verſus Rau- 


1 ſtern. See 2 Vent. 169. Letchmere verſus Toplady. S. P. 


agaix. 


6 | 
Where the Plaintiff map have either Trover oz Treſpaſs, 


x; HE Defendant's Bailiff took five Oxen for Heriots where none were due, and 

this without the Command of the Maſter, afterwards the Bailiff died ; but 
before that Time, the Defendant had agreed to the Taking, and converted them to 
his own Uſe; it was objected, that the Plaintiff could not bring Trover for theſe Oxen, 
but "Treſpaſs ; but adjudged he might have either. Cro. Eliz. 824. Biſhop verſus Moun- 


tague. 2 Cro. 50. S. C. 


alu. 


le. 


N Replevin the Caſe was, a Man made a Feoffment in Fee before the Statute 
of Quia emptores terrarum, and it was to hold of the Feoffor, Keeper poſt quam- 
libet venditionem vel alienationem the Value of the yearly Profits of the Land; 
adjudged, that the Value ſhall be intended, ſuch as it was at the Time of the 
Feoffment made, and not according to the improved Value. 2 Leon. 115. March ver- 
ſus ones. „„ F 1 wel 

Deir in the Debet and Detinet for 10% J. 105. being the Value of 100 Gnineas upon 
a Wager at Back-Gammon ; the Defendant pleads the Statute of Gaming ; and upon 
Demurrer to this Plea, it was objected, that Debt in the Debet and Detinet would , 
not lie for the 1077. 10 5. becauſe the Court cannot judge the Value of Guineas to be 
more than 20 5. a- Piece; tis true, in Commerce they paſs for more, but that cannot 
enhance the real Value; therefore the Plaintiff ſnould have declared for 100 J. or for 
100 Guineas, and averred the the Value to be 107 J. 10 5. tis true, where an Action 
on the Caſe is brought on a Bill of Exchange for Guineas, the Jury may aſſeſs Dama- 
ges according to the current Value; but that cannot be done in an Action of Debt, be- palm 
cauſe the Recovering in that Action muſt be purſuant to the Demand: Where Debt 40%. 
is brought for foreign Coin in Specie, tis never in the Debet, becauſe a Man cannot Ward es- 
ſay that another owes him ſo much, when the Value of what is owing is incertain, for Kidgmin. 
which Reaſon theſe Actions are always in the * Detinet, an@ the Declaration is ad va- 5 HA 
lentiam ; but for our own Coin, it may be in the Debet and Detinet, and the Declara- 54. I C. 
tion is never ad valenciam, becauſe we know the Value. 1 Lutw. 484. St. Leger verſus W. Jones 
Pope. Poſtea Variance. (B) 7. S. C. See Raſtai verſus Draper. 69. S. C. 
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399. 
Cro. Car. 
171. 


Variante. 


Between the Declaration and the Writ, Between the Eines and Recoveries, and 


and the Iſſue and Finding in the Ver- Indentures to lead the Uſes thereof. 
dict. See Verdict. (D) per totum. (A)] (D) © 
Between the Declaration and the Re- In the Names of Foundations of Cor- 
_ citals of Agreements, Leaſes, and] porations. (E) _ 
other Matters therein. (B) In reciting the Time when Statute; 
Between the Writ and Declaration, and | were made. (F) in 
Record of niſi prius; and between | Between the true Debt, and the Sum 
the Writ of Error, and the Record | demanded. (G) 
certified; and the Record, and ti. ; 
fa. (C) „ | 


(A) 


Between the Declaration and the Writ ; and the Declaration, Jſue, 
and finding the Gerdict. 


1. NN an Action for Slander; /. If Sir John Sydenham might have his Will. be 
would kill all the true Subjects of England, and the King too, &c. the Jury found 
all the Words as laid in the Declaration, with this Addition, I think in ny 
Conſcience, if Sir John Sydenham might have bis Will; it was objected, that 

the Words in the Declaration are poſitive and affirmative, but thoſe found by the Ver- 

dict are not ſo, therefore the Variance is material; but adjudged to the Contrary, for 

*tis only circumſtantial, and the Addition by the Verdict, doth not alter or vary the 


Words in the Declaration. 3 Bulſt. 260. Sir John Sydenham verſus May. Hob. 180. 


& C 
2. In Trover for forty Buſhels of Apples, there was Judgment by Default, and a 
Writ of Inquiry of Damages, Ec. and afterwards a Writ of Error was brought; and the 
Error aſſigned was, that the Writ of Inquiry varied from the Declaration, there being 
more Buſhels alledged in the Writ, than there was in the Declaration, and this was ad- 
Judged in the Exchequer-chamber to be Error. Mich. 19 Fac. 2 Cro. 294. Clagden ver- 
ſus Tailor. 1 

3. Iſſue was taken upon a Preſcription for Common for all Beaſts Jevant and conch- 
aut, upon ſo many Acres of Land, ſo many of Meadow, and ſo many of Paſture ; 
and the Jury found, that the Defendant had Right of Common upon fewer of ſome; 
and more of other of thoſe Acres; adjudged, that this is a * Variance which makes 4 
Failure of the Iſſue. Hob. 209. Michell verſus Mortimer. 


3 4. Upon 
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4 Upon a Writ of Error iu B. G. on- a Judgment in C B. the Error aſſigned was, 
chat the Original was Teſte in Trinity-Term; returnable Octab Mich following, between 
Mood Plaintiff, and Budden and Bodden Defendants, and the Declaration was againſt 
Budden ie and this was adjudged a, material Variance. 2 Roll. Rep. 29. Budden 
verius Wood. | : 4 = 3 | 

5. Cafe in which the Plaintiff declared, that the Defendant ſeiſed Goods, and tam pro 
Domino protectore quam pro ſeipſo, falſly and maliciouſly exhibited an Information 
againſt him, Ec. and upon not Guilty pleaded, the Jury found that the Defendant 
did exhibit an Information pro protectore, omitting quam pro ſeipſo ; adjudged, that 
this is ſuch a Variance, that it cannot be ſaid to be the ſame Information, eſpecially 
ſince tis not found to be the ſame ; tis true, where there is a Miſtake in the Fact, 
and ſufficient Matter is found beſides, this will not vitiate the Declaration; therefore 
if this Action had been grounded upon the falſe Seiſure only, it had been well; but 
tis grounded likewiſe upon the Information, which is Matter of Record; and if there is 
any Variance between the Record ſet forth in the Declaration, and the Record found 
by the Jury, the Declaration muſt be ill: Now an Information tam pro Domino Rege 
quam pro ſeipſo, and an Information pro Domiuo Rege only differ materially ; for where 
an Information tam quam, &c. is commenced, the King cannot releaſe it, nor the At- 
torney General enter a Nolle proſequi, becauſe the Informer hath gained an Intereſt ; 
but in other Informations it may be done. Hardres 198. 8 

6. Aſault aud Battery in C. H. the Writ was contra pacem #oftram, and the Declara- 
tion was Je & armis, &c: and concluded contra pacem nuper Regis Fagobi ; the Plain- 
tiff had a Verdict and Judgment, and upon a Writ of Error in B. R. this Variance 
between the Writ and Declaration was aſſigned for Error: Sed per Curiam, tis a Va- 
riance only * in Form, for Vi & armis in the Declaration includes contra pacem. IF. 
Jones 172. Muſgrave's Caſe. : 5 5 5 

7. In Debt upon Bond for Performance of Covenants in an Indenture, the Plain- 
tiff declared, that V/. R. covenanted that J. S. was ſeiſed in Fee; whereas the Inden- 
ture was, that I. S. covenanted that V. R. was ſeiſed in Fee; after a Verdict for the 


* 


Plaintiff, it was moved to ſtay the Judgment for this Variance ; but it was denied, 


becauſe it was the Defendant's Fault not to take Advantage of it upon a Demurrer, 
but to join Iſſue with the Plaintiff ; and it being found for him, Judgment ſhall be 
accordingly. Sid. 48. Pigg verſus Waters. 5 * 

8. In Treſpaſs, Sc. the Writ was quare vi & armis clauſum fregit, and the Decla- 
ration was for breaking and entring three Cloſes; and upon Demurrer this was adjudg- 


I . W. wet, 


* Stat, 2 1, 


Jac, 


ed no Exception; tis true, it was allowed formerly to be a good Exception upon a 


Demurrer; but *tis not ſo now: 
A 3 ; | | : | | 

9. In Treſpaſs the Writ was, CJuare clauſum fregit & herbam ibidem creſcen* conculca- 
vit O conſumpſit, & averia fugavit; and the Declaration was Qyare 1 (omitting 
fregit) & herbam ibidem creſcen', &c. upon not Guilty pleaded the Plaintiff had a 
Verdict, but the Judgment was atreſted, becauſe the Clauſum fregit was not in the 
Declaration; therefore where the Writ contains more than for what the Plaintiff de- 
clares; this is ſuch a material Variance, that tis not aided by a Verdict; but Juſtice 
Ventris held, that 'Treading and Conſuming the Graſs neceſſarily implied a Preach of the 
Cloſe ; as where in a forcible Entry the Jury found that the Defendant expulit & di/- 
ſeiſrvit, that implied it was done V7 & armis, which is the very Gift of the Action. 
2 Vent. 153. Ellis verſus Tates. See Keilway 187. (B) pw | 

10. In Ejectment for a Meſſuage with the Appurtenances ; upon not Guilty plead- 
ed the Jury gave a Verdict for the Plaintiff quoad parce? meſſuagii jacen prox ad 
meſſuagium of Francis Neve; and the Judgment was, that the Plaintiff recover the 
Term de & in parceP meſſuagii jacen prox* ad meſſuagium in the Occupation of Francis 
Neve; ſo that the Verdict is for Part of a Meſſuage next another of Francis Neve's, 
and the Judgment is of Parcel of a Meſſuage next another iz the Occupation of Francis 
Neve: Now by the Statute 16 0 1” Car. 2. cap. 8. if this is a Variance it ſeems to 
be amendable ; for the Words are, Al ſuch Omiſſions, Variances, Defects, and all other 
Matters of like Nature, not being againſt the Right of the Matter of the Suit, ſhall be 
amended ; but of and in the Occupation ſeems to be no Manner of Variance. Razm. 
398. Norris verſus Bayfeild. _ TP | es 

11. In Covenant the Plaintiff declared upon an Indenture, in which the Defendant 
covenanted to deliver him to (the Plaintiff) ſo many Maunds of Salt-Petre before ſuch 
a Day, Oc. and for the Performance thereof binds him in 500 J. but that he had not 
delivered the ſame ; the Defendant prays Oyer of the Indenture, by which it appears 
that immediately after that Covenant to deliver ſo many Maunds, and before the De- 


fendant 


2 Lutw. 1337. Merriton verſus Benn. See Cro. Eliz. 
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fendant bound himſelf in the ſaid 500 J. there is a Proviſo which comes between, 
Cviz.) that if the Defendant ſhould be diſabled by the Sea, Sc. before the Time 
to deliver the Salt-Petre, . then the Deed to be void ; and pleads, that within the 
Time he was diſabled by the Sea, and ſhews how, (viz.) that his Boat was caſt 
away with the Salt-Petre ; the Plaintiff replies, that he the Defendant had ſufkc;. 
ent över and above what was caſt away; upon which they were at Iſſue, ang 
the Plaintiff had a Verdict and 300 J. Damages; and it was objected in Arreſt 
of Judgment, that there was a Variance between the Indenture and Declaration, 


ah 


r 


but 14. that the Declaration was good without reciting this Proviſo, for that 
being in Order to diſcharge the Defendant from not performing his Covenant, he 
ought to have pleaded it. Raym. 65. Elliot verſus Blake. | 
12. Edward Nonne, the Adminiſtrator of George Nonue, brought an Action of 
Debt upon a Bond due to the Inteſtate ; and in the Concluſion, of his Declara- 
| tion profert hic in Curia Literas, &c. prefat Georgio, inſtead of Edwardo ; the De- 
fendant pleaded a frivolous Plea, and upon a Demurrer it was inſiſted for the Defen. 
dant, becauſe of this Variance of George inſtead of Edward: Sed per Curiam, tis only 
Surpluſage, and ſhall not make that void, which was well ſet forth before. T. Jones 
219. Nonne verſus Maxey. | | 
! | 13. Caſe, &c. on ſeveral Promiſes by Original ; the Defendant without craving 
1 Oyer of the Writ, pleaded a Variance between the Writ and Declaration; and upon 
a Demurrer to this Plea, there was Judgment againſt him to anſwer over ; for he 
ſhould crave Oyer of the Writ before he ſhall have any Advantage of the Variance, 
becauſe the Writ and Declaration are not upon the ſame Roll; therefore the Defen- 
dant cannot plead to it without demanding Oyer. 2 Sale. 658. Bragg verſus 
_ Digby. 
mh The Original in Treſpaſs was Qutare clauſum fregit, and the Declaration was 
Quare Clauſum & domum - fregit ; and after a Judgment for the Plaintiff in C. B. 
and a Writ of Error brought, this Variance was aſſigned for Error: Sed per Ci. 
riam, this Original being certified three Terms ſince, and no Continuances, it 
could not be the Original to this Declaration, and ſo a Verdict may be intended with- 
*18Eliz, out any Original, which is aided by the * Statute of Jeofails; ſo the Judgment was 


affirmed. Taylour verſus Brindley. 


. rr 
- * 


— — 


A = = — 

2 ——ꝛ— 

— . — 
mp 


——U— ECP _— 1 


—— 


3 2 — 
— whom v4, 


— | 
— — — — 
* —— ISS 


——̃ͤ —— — — — bin ns 
S x 
— owe: 
r 
1 


— r 
P 
Mn 


3 


+2 


- e 
—— · 


adn AYR i Coen OLE We 8 - 2 — - — . . 
— £ - 3 2 „ yes A 
— 8 ** 3 1 eu 
- * fl * 


n 
— . 
n 


— — — : PR 
WP" wes — ty = Cs = \ _ — —— ewes 
= — os — el \ \ 
— — — — —— 3: 
— - — 5 
— * * * q 2 2 *** * be — 
8 P „ „ — 9 — w \ — — 
1 e ö N 32 . te Poe pe arti rw ho oe 


— 
VE — — 


+ —4 3 


* — 2 


<S + our on wt we — — . 
. a”. — 
= Sg . . " 


| 
— 
Creed EE 


— enbjin 


. Copa ee cn 


* - =_ _— 4 — — * 
I — 0208 re 
n — — 8 
8 . ne 
— — . 
* . * 


. n — 5 * — 0 — "Ihe Aron "er D 
> 3 2 2 ; . D arts EY nl 5% 4 
c * 


(B) Between 


75 


5, 
* yu 
. 
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Between the Declaration and the Recitals of Agreements, Leaſes, 


and other Matters therein, 


1. EBT on the Statute 2 Ed. 6. for not ſetting out his Tithes, in which the 

Plaintiff declared that B. G. being Rector of R. leaſed to him the Tithes for 
fix Years, if he ſo long lived, and continued Parſon there; the Jury found the Leaſe 
was for fix Years, if he ſo long lived, omitting theſe Words in the Declaration, and ſo 
long continued there; but adjudged, this was no material Variance, for the Addition of 
theſe Words is no more than what the Law implies ; beſides, the Leaſe is not the 
Ground, but the Inducement to the Action, for the Ground of it is the not ſetting 
forth the 'Tirhes ; but if an Action of Debt had been brought upon a Leaſe where 
there was ſuch a Variance, there it had been material, becauſe the Leaſe is the Ground 
of the Action. 2 Cro. 328. Wheeler verſus Heydon. 


2. There was an inſenſible Covenant made in theſe Words, (viz.) And the ſaid 


Wiliam Key and T. K. (who was no Party to the Deed, neither did he ſeal it) do co- R 


venant for themſelves and their Heirs, to and with (the Plaintiff) that they the ſaid 
William K. and 7. K. now have (his Heirs and Aſſigns, by Force and Virtute of the ſaid 
Mill do own) full Power and lawful Authority to alien, Oc. and in Covenant the 
Plaintiff declared, that /. K. the Defendant, and 7. K. made a Feoffment to him, 
reciting that one Robert K. deviſed to the ſaid JF. K. in Fee, and died; and that Wil- 
liam K. covenanted with the Plaintiff, that he and the ſaid T. K. had full Power by 
Virtue of the ſaid Will to alien the Lands, leaving out the inſenſible Part of the 
Covenant ; and for this Variance between the Declaration and the Covenant, the De- 
fendant demurred ; but adjudged the Declaration was good, and that the Plaintiff had 
done well in reciting that Part of the Covenant which was ſenſible, and omitting that 
which was not to be underſtood. 2 Cro. 358. Goodman verſus Knight. 


3. In Ejectment, the Declaration in the Imparlance-Roll recited a Leaſe made 21 


2 Anno 10 Fac. habendum from the 2oth of December in the ſame Year for four Rep. 448. 
ears; and upon the Iſſue-Roll, the Leaſe was recited to be made 30 Far. &c. upon 8. © 


not Guilty pleaded the Jury found a ſpecial Verdict upon the laſt Leaſe 30 January, 
a Writ of Error was brought, and the Judgment was reverſed, for theſe can never be 
intended to be one and the ſame Leaſe ; and therefore if in the Imparlance the De- 


claration is i Debt, and in the Plea-Roll *tis in Tr2/paſs ; this is ſuch a material Va- 


riance, that if the Plaintiff hath Judgment, it ſhall be reverſed. 3 Bulſt. 229. Mil- 
ward verſus Watts. | = 
4. In Replevin the Defendant avowed under a Leaſe made to B. G. his Exzcutors 
and Aſſigns for ninety-nine Years, if he the ſaid B. G. R. L. and H. P. ſhould fo 
long live, rendring the beſt Beaſt for an Heriot, after the Death of the ſaid B. G. 
bis Executors and Aſſigns ; whereas the Clauſe in the Leaſe was, (viz.) Rendring af- 
ter the Death of B. G. R. L. and H. P. or ſome of them, his or their beſt Beaſt, &c. 
and for this Variance the Plaintiff demurred and had Judgment; and upon Error 
brought, it was inſiſted here was no Variance ; for the Leaſe being made to B. G. 
his Executors and Afſens, the Reſervation of the Heriot in Conſtruction of Law, 
muſt be after the Death of him, his Executors or Aſſigns ; and it cannot be conſtrued 
to be the beſt Beaſt of R. L. or II. P. becauſe they are Strangers to the Deed, which 
is very true ; but they are Parties, after whoſe Death the Heriot is to be paid, and ſo 
it is to be paid after the Death of B. G. and not of his Executors and Aſſigns. Cre. 
Car. 228. Randall verſus Scroggs. | 
5. The Covenant was, that the Defendant ſhould not cut down more Timber 
growing on the Lands demiſed, than what ſhould be neceſſary to repair the Buildings; 
the Plaintiff declared and aſſigned the Breach, that the Defendant had. cut down 
Timber, Sc. to the Value of 10 J. and had converted it to his own Uſe ; after a 
Verdict and Judgment for him, the Defendant brought a Writ of Error, and aſſigned 
for Error, the Variance between the Covenant in the Leaſe and that ſet forth — 
K K K the 
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the Declaration; for the one is expreſs that he ſhould not cut down more than js neceſ. 
ſary to repair, &c. and the other implies that he covenanted not to cut down any for 
his own Uſe, ſo that be no Breach of the Covenant in the Leaſe ; and To it was ad. 
judged. Stile 5. Wingfeild verſus Sherwood. | | 

6. Debt, Sc. in the Debet and Detinet for 107 J. 10 s. being the Value of on 
hundred Guineas upon a Wager in Writing, Oc. in which the Plaintiff declared, that 
he and the Defendant. were at play at Back-Gammon, and that he threw two 
Fours, and moved two Table-men, hut not from their Points; and thereupon a Wager 
was laid, (viz.) that the Plaintiff ſhould pay one Hundred and fifty Guineas to the 
Defendant, if by the Courſe of that Game he was bound to play the two 'Table-men . 
and that the Defendant ſhould pay to the Plaintiff one hundred Guineas, if he was not 
bound to play them; that this Wager was to be decided by the Groom-Porter, and 
that the Defendant did-acknowledge by a Writing under bis Hand and Seal curiæque 
hic oſtens, that he did oblige himſelf to pay to the Plaintiff or his Order one hun. 


dred Guineas, ſo ſoon as the Groom-Porter ſhould give his Judgment, if it happen- 


ed to be againſt the Defendant ; that afterwards the Groom-Porter did give Judgment 
that the Plaintiff was not bound to play thoſe two Table-men, unleſs 5 
them from the Point; that one hundred Guineas were of the Value of 107 J. 10 5. 
of which the Defendant had Notice, but did not pay, &c. the Defendant craved Oyer 
of the Writing, which was thus : | . 1 8 | 

ſſ. J John St. Leger, Ec. do own that I have betted with Lieutenant Colonel Roger 
Pope, one hundred Guines againſt one Hundred and fifty, concerning a Diſpute arifing on 


the Manner of playing a Caſt at Back-Gammon, which is ftated and figned by us both, 


and referred to the Deciſion of the Groom-Porter ; and I do hereby oblige my ſelf on the 
Word and Honour of a Gentleman to pay unto the ſaid R. P. or his Aſſigns one bundred 
Guineas, ſo ſoon as the Groom-Porier gives Judgment in the Caſe, if it happen to be 
againſt me; then he pleaded the Statute of Gaming, (viz. 16 Car. 2. cap. 5.) and 
upon Demurrer to this Plea the Plaintiff had Judgment in the Common Pleas; 
but it was reverſed upon Error in B. R. becauſe by the Note in Writing it appeared 
that the Diſpute between the Parties was ſtated and ſgned by them both; which Wri- 
ting the Plaintiff ought to have made Part of his Declaration ; and have averred, 
that the Caſe ſo ſtated and ſigned by them, and that in the Declaration, were the ſame; 
but as the Plaintiff had declared, there was a plain Variance between the Declaration 
and the Note; for he declared that the Defendant per ſcriptum ſigillo ſuo figillat), 
&c. had bound himſelf in the Wager; but there was no ſuch Thing in the Note, 
for that was only to ſtand to the Judgment of the Groom Porter, apon a Caſe ſtated 
and figned by them both. 1 Lutw. Pope verſus St. Leger. 484. 4 Mod. 410. S. C. 
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Variance. 
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Between the Writ and Declaration and Recozd of niſi prius; and the 


' CUrit of Erroz and Reco2d certified, and the Recozd and Scire facias. 
See Error. (C) per totum. 


. T HE Writ ſuppoſed the Demiſe to be made by the Abbot of C. and the Decla- 
ration was, that the Abbot and Convent beati petri de C. did make the Leaſe; 
adjudged, that the Declaration was ill for this Variance, and that tis not helped by 
the Statute of Feofails. Dyer 97. | | 
2. The Plaintiff ſuggeſted for a Prohibition, that there was an Agreement between 
him and the Defendant, (viz.) the Defendant promiſed, that in Conſideration of ſeven 
Shillings to be paid yearly to him by the Plaintiff, he ſhould haye the 'Tithes of ſuch 


Lands during his Life; and upon an Attachment on the Prohibition, the Plaintiff de- 
cared, that the Defendant Jeaſed to him the Tithes for Life, under the yearly Rent of 


ſeven Shillings ; and for this Variance the Defendant demurred, and his Demurrer was 
adjudged good; for a Suggeſtion to have a Prohibition is in Nature of a Writ, and 
and where that varies from the Declaration tis naught. 1 Leon. 138. Gomcrſal verſus 


Biſhop. 


Statute of Feofazls; but where there is 20 Original, that is remedied by the expreſs 
Words of the Statute. 5 Rep. 37. Biſhop's Caſe. 

4. The Record was between Palmer and Pendlebury de civitate London Fiſhmonger, 
and the Writ of Error was between Palmer and Pendlebury civem and Fiſhmonger Lon- 
aon; and it was objected, that the Record was not well removed, becauſe of this Va- 
riance between de civitate and civem ; for a Man may be a Citizen of London, and yet 
live at Lincoln; but when he is de civitate, he muſt live there: Sed per Cur, this is no 
{udſtantial Variance, for a Man cannot be a Citizen of London, unleſs he lives there; 
'tis true, he may be a Freeman of London, and live elſewhere, and he may be a Free- 


man of ſeveral Cities, but he can be a Citizen but of one, whether Freeman or not. 


1 And. 276. Palmer verſus Pendlebury. 

5. Error of a Judgment in Debt, wherein the Plaintiff declared for a Debt of 
twenty Pounds, and after Imparlance he declared again, and demanded a Debt of 
eighteen Pounds, and this was aſſigned for Error; for that there was but one Original, 
and two Declarations, and the one varied from the other; the Judgment was reverſed. 
for this Reaſon. Cro. Eliz. 416. Warner verſus Winch, and Mich. 37 Eliz. Cro. Eliz. 
507. Briggs verſus Sheriff. FS. P. 

6. Aſumpſit in which the Plaintiff declared, that in Conſideration of ten Pounds, 
&c. the Defendant promiſed to make to Lights into one; upon uon aſſimpfit pleaded, 
the Parties were at Ifſue, and the Record of iſi prius was to make two Lights and one, 
when it ought to be into one, and for this Variance the Plaintiff was Nonſuit; it was 
moved, whether he might have a Ve. fa. de novo, or that the old Venire ſhould ſerve ; 
the Court doubted of the laſt, becauſe the Jury was ſworn upon the old Venire. Mich. 
40 Eliz. Goldsb. 136. Shelt verſus Irizht. 

Y. In Treſpaſs, c. the Writ was quare clanſum fregit, and the Declaration was 
dayſa; and upon Demurrer the Defendants had Judgment. Cro. Eliz. 185. 

8. In Treſpaſs the Writ was for taking e & catalla, and the Declaration was for 
taking one Bale of Woad; this was held ill, but it doth not appear by the Book, whe- 
ther upon a Demurrer, or after a Verdict. Keilw. 35. 

9. In Treſpaſs, the Writ was for breaking his Cloſe, and aſſaulting Homines & ſer- 
vientes; and the Declaration was for aſſaulting V. R. filinm ſuum & Urſulam & Wini- 
fredam ſervientes; now there was but one Man, which could not be Homznes, the other 
were Women Servants; and this was held ill after a Verdict. Keilw. 211. (B) 

10. The Original in the Common Pleas concluded ad dammum forty Pounds, and the 
Declaration was ad damuum one Hundred Pounds; upon not Guilty pleaded, the Jury 
gave twelve Pounds Damages; and upon a Writ of Error brought, this Variance be- 
tween the Writ and Declaration was aſſigned for Error; adjudged, this had been a 
good Objection in the original Action, upon a Demurrer to the Declaration; but tis 
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3. Where the original Writ varies from the Declaration, tis not remedied by any 
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not ſo after a Verdict, eſpecially ſince the Jury had found only twelve Pounds Dama. 
ges; but if the Verdict had found more Damages than what was mentioned in the 
Writ, and leſs than what was fet forth in the Declaration; yet it had been ill, becauſe 
there was, no Writ to warrant ſuch Damages. 2 Cro. 629. Earnly verſus Talmaſh. 1 
Bulſt. 49. Hoblin verſus Kimble. Verdict. (F) 3. S. C. 

11. Where the Original is of one County, and the Declaration of another, this ſhall 
be taken not to be vitious, but to be no Original to warrant the Declaration, and in 
ſuch Caſe the Statute helps; as in Treſpaſs, where the Original was in London, and 
ſuppoſed the Fact to be done there, and the Declaration was in Middleſex; though 
this varies, and the Original doth not warrant the Declaration, yet tis within the 
Equity of the Statute 18 Elix. and the Declaration good. 2 Cro. 674. Reynell verſus 
Kelſey, and 654. Calthrope verſus Culpeper. $.P. 8 

12. In a Quod permittat, &c. the Writ was, that the Defendant Jevavit meſſuagium, 


&c. ad nocumentum liberi tenementi unper B. G. and now of the Plaintiff and his Wife ; 


and he declared that the Defendant /evavit meſſuagium ſo near the Meſſuage late of 
B. G. and now of the Plaintiff and his Wife, and concluded ad nocumentum liberi tene. 
menti of him and his Wife; it was objected, this was a material Variance, for the 
Writ was, ad nocumentum liberi tenementi nuper B. G. and the Declaration was, ad nocy- 
mentum liberi tenementi of the Plaintiff and his Wife; but adjudged no Variance, for 
the Declaration was of a Levying, &c. in the Time of B. G. which agrees with the 
Writ, becauſe it was then ad nocumentum B. G. and it was neceſſary for them to con- 
clude ad nocumentum of themſelves, otherwiſe they could not maintain the Action, and 


recover Damages. 9 Rep. 54. Baten's Cafe. 

13. Caſe, &c. for that he was poſſeſſed of an Houſe and Garden for twenty Vears, 
and that the Defendant being a Butcher, had a Slaughter-Houſe and Vard adjoining 
to the Plaintiff's Garden, and had exalted his Tard, and made a Ditch, whereby he 
conveyed the Filth, and Offal of his Beaſts into the Plaintiff's Garden; upon not 
Guilty pleaded, the Plaintiff had a Verdict, but could never get Judgment, becauſe 
there was a Variance between the Writ and Declaration, the one being for raiſe bis 
Tard, and the other for the ſame Thing, and alſo for making a Ditch, &c. and it was 
adjudged, that it was not helped by the Statute 18 Eliz. for that helps where there is 
no Writ, but not where there is one, which varies in Subſtance from the Declaration, 
2 Cro. 829. Norton verſus Palmer. | 1 

14. Writ of Error to remove a Record, in Ejectment, directed to the Biſhop of 

Durham, ſetting forth that the Action was brought before him, and ſeven other Perſons, 
&c. and the Record removed was an Ejectment brought before him and eight other 
Perſons; ſo it was not the fame Record intended by the Writ. Telv. 212. Orde verſus 
Moreton. 
15. The Plaintiff recovered in an Action of Waſte in B. C. and upon a Writ of 
Error in B. R. the Error aſſigned was, that the Biſhop of Rocheſter, who was Plaintiff, 
brought a Writ of Waſte upon a Leaſe made by himſelf, and in his Declaration he ſet 
forth a Leaſe made by his Predeceſſor, which is a material Variance ; for if the Leaſe 
was made by the Predeceſſor, it cannot be the Leaſe of the Succeſſor : & per Cur”, *tis 
the ſame with Biſhop's Caſe. 1 Roll. Rep. 432. Biſhop of Rocheſter verſus Long. 

16. The Original was againſt the Defendant as a Copyholder, and it was of one 
Meſſuage, and fixty Acres of Land, and it was teſte 18 Aprilis, returnable quind 
Pa/cl” ; the Declaration in Ejectement was of fix Mefſuages, one Hundred Acres of 
Land, Sc. adjudged, this ſhall not be intended the Original on which the Plaintiff de- 
clared, but another Original which was loſt ; for it varies both in the Number of Meſſua- 
ges and Lands; it varies likewiſe in reſpect to the Defendant, and to the Time; for the 
Writ is againſt the Defendant as a Copyholder, and there is no Copyholder mention- 
ed in the Declaration, and *tis zefte 18 Aprilis, and the Declaration is of Trinity-Term, 


and no Continuance between the two Terms. Cro. Car. 238. Fohnſon verſus Davis. 


I7. In Ejectment, the Original was teſe 24 Faruary 6 Car. and the Ejectment was 
{ſuppoſed to be 31 January in the ſame Year ; upon not Guilty pleaded, the Plaintiff 
had a Verdict, and this was aſſigned for Error, (viz.) that the Original was taken out 
before there was any Cauſe of Action, and being certified to be between the ſame 


Parties, and of the ſame Land, and in the ſame Term, it was acJuages ill, and not to 


warrant the Declaration, and thereupon the Judgment was reverſed. Cro. Car. 98, 


205. Johns verſus Staynor. 

18. Error to reverſe a Judgment in C. B. in Ejectment was abated, for that the 
Writ was to remove the Proceedings between 7. J. and F. V. of the City of Exceſie! 
in the County of the City, and a Blank was left for the Addition, and the Record 
certified was, that 7. V. de North Moulton in the County of Devon, Teoman, = 
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artached' to anſwer F. F. Clerico; and for this Variance between the Addition of F. 
V in the Writ and the Record, it was abated. Sid. 103. Wiltiams verſus Fenkins. 

19. Soire facias reciting the Judgment to be coram Olivero nuper Protectore without any 
other Addition; and the Judgment was coram Olivero Protectore of the Common-wealth 
of England; adjudged no material Variance, becauſe the Act to confirm judicial Pro- 
ceedings did not confirm the Stile then uſed, but only the Proceedings in the Courts, 
and not the Courts themſelves. Sid. 173. Lord Biron verſus Dudley. 

20. Error to reverſe a Judgment in C. B. in Treſpaſs, the Defendants in Error 
moved that it might be quaſhed, becauſe the Record was V. R. de D. in Com. Lincoln, 
and the Writ of Error was V. R. de D. in Com. Warwick, this was held to be a mate- 
rial Variance; but the Plaintiff in Error conſented not to take any Advantage ſo as 
to abate his own Right, ſo the Court made a Rule by Conſent that he might proceed ; 
but ſome were of Opinion, that the Record was not removed by Reaſon of this Vari- 
ance. Sid. 193. Booth verſus Beard. 

21. Writ of Error in the Exchequer-chamber, to remove a Record of B. R. in qua- 
dam tranſgreſſiane per W. R. & in uxorem ejus illat'; and the Record certified was of a 
Treſpaſs by the Woman alone, and for this Variance the Writ was abated. Sid. 269. 

Lumbury & ux verſus Tailor. 

22. In Replevin, Ec. the Writ was for taking Averia, and ſo was the Declaration, 
(viz.) a Mare; and upon a Demurrer, it was objected that a Mare could not be Ave- 
ria; ſo for this Variance between the Writ and Declaration, the Defendant had Judg- 
ment. 2 Lutw. 1179. Ginns verſus Dams. 

23. Sci. fa. againſt the Defendant, who was Bail before a Judge for one Oliver at 
the Suit of Baxter; and in this Sci. fa. the Plaintiff ſer forth, that he as Adminiſtrator 
to M. M. had obtained Judgment in Debt againſt the Principal for forty-eight Pounds, 
but that he had not paid the Money, or rendered his Body to Priſon, c. therefore 
the Defendant who was Bail, ought to ſhew Cauſe why the Money ſhould not be levi- 
ed de terris & catallis ſuis; upon non eſt inventus returned, there was another Si. fa. 
againſt the Bail, and the like Return; who now craved Oyer of the Writs and Re- 
turns, and then demurred, for that there was a Variance between the Recogniſance 
taken before the Judgment and the Record of the Judgment ; for the Recogniſance 
was, that the Defendant became Bail for Oliver at the Suit of Baxter, (the now Plain- 

tiff) which muſt be intended a Suit in his own Right; but it appears by this Sci. fa. 
that the Judgment was obtained by him in an Action of Debt, as Adminiſtrator to M. 
M. and ſo not the ſame Action to which the Defendant was Bail; but it was held to 
be no Variance, for the uſual Practiſe is to take Bail upon a clauſum fregit, and to de- 
clare in Debt. 2 Lautw. 1279. Baxter verſus Peach. Cro. Elix. 597. S. P. Moor 433. 
. | 

24. Writ of Error to certify the Record of a Plaint held before the Mayor, and 
Conſtables of the Staple of Briſtol, and alſo before the Sheriffs and Bailiffs of the ſaid 
City, and this was directed to them & eorum cuilibet, and the Record certified was 
only by the Sheriffs and Bailiffs ; but adjudged, that it ſhall be taken diſtributively, 

(viz.) that the Record was of a Judgment, upon a Plaint held before the ſaid Officers, 
or either, or any of them. 2 Sand. 291. Gay verſus Adams. 

25. Sci. fa. to have Execution of a Judgment obtained in the Court of Oliver, late 
Protector of England, and the Dominions and Territories thereunto belonging; and in 
reciting the Judgment, it was ſet forth to be obtained in the Court of Oliver, &c. as 
before, (leaving out the Word Territories) per Cur”, the Pleading being good in Subſtance, 
this {mall Variance ſhall not hurt. 3 Mod. 227. Panton verſus Earl of Bath. 

26. In a ſpecial Verdict in Ejectment the Caſe was, that Judgment was had againſt Mag. 
the Owner of the Lands in Queſtion, in Michaelmas-Term 1656, for 127. that Anno Caſes 
13 Will. the Adminiſtrator of the Judgment-creditor brought a Si. fa. againſt the De- 256. S. C. 
fendant who was Tertenant of the Lands, reciting the Judgment to be as of Trinity- 
Term, &c. (the Record was of that Term, but no Judgment till Michaelmas-Term) 
the Defendant pleaded ꝝul tiel record; upon which they were at Iſſue, and Day being 
given to bring in the Record, it was accordingly produced, and it appeared by it, that 
the Judgment was of Michaelmas-Term 1656, and Judgment was given quod habetur 
tale recordum, and Execution awarded, and thereupon an Elegit ; and on an Inquiſition 

taken, the Lands in Queſtion were extended, and now an Ejectment to recover the 
Poſſeſſion ; the Doubt was whether the Defendant could take Advantage of the Vari- 


ance between the Judgment recited in the Sci. fa. which was of Trinity-Term, and that 
„ given in Evidence, which was of Michaelmas-Term ; and adjudged he could not, becauſe 
d he is eftopped by the Judgment in the Si. fa. (viz.) quod babetrr tale recordum; to lay 
; that there was no Judgment in Trinity-Term; for that Matter was tried and found - 
gain 
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eainſt him, and that this Judgment on the Sci. fa. made a ſufficient Title to ground 

an Ejectment; and that the firſt Judgment in the original Action need not be given in 

Evidence, but only the Judgment on the &i. fa. tis true, that is a Judgment upon a 

judicial Writ, but till *ris conſidered as an Action, and may be releaſed by that 

Name ; and the Record having already been produced and Judgment thereon, if the 
Defendant ſhould now be admitted to controvert it, that would be to falſify a Point al. 

ready tried; therefore he ſhall never give the Record of A Judgment in Evi- 

dence, but only the Award of the Execution on the Sci. fa. for by that Award he is 

eſtopped to give the fir{t Judgment in Evidence, becauſe *tis an Eſtoppel that works 7 
upon the Intereſt of the Land. 1 Salk. 216. Trevivian verſus Lawrence. | 
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1 1. I JUsband and Wife, before they levied a Fine, ſhe declared the Uſes to her ſelf for Lea 
ot Life, and afterwards to the Conuſees, it being the Lands of the Wife; then * 
Wh the Husband by another Deed, without her Aſſent, declared the Uſes to himſelf and EY 
1 | 6 , j 
Wh Wife, and to the Survivor for Life, without Impeachment of Waſte, and afterwards to P 2 
Wh! the Conuſees; adjudged, that for this Variance both the Indentures were void, and | Min 
Wh that the Fine ſhould be to the Uſe of the Wife and her Heirs ; but if Jointenants vary | Lan 
Wi in the Declaration of Uſes ; tis ſtill good becauſe the Uſes ſhall be directed according | the 
6 {| to their Eſtates. 2 Rep. 56. Beckwith's Caſe. | | befo 
WW 2. Variance either in the Number of Acres, Perſons, Time, or other Circumſtan- | + 
| ces between a Fine and Indenture to lead the Uſes; yet if the Party avers there was | Ya 
Wi not any other Conſideration, or new Agreement, but that the Fine was levied accord- | ; 
5 ing to the Uſes and Intents mentioned in the Indenture, tis good. 5 Rep. 25. In the | P ll 
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I 


(E) 
In the Names of Foundations of Cozpozations. See Miſnoſmer. 


. IN Ejectment upon a Leaſe, made by the Queen, of Lands, Parcel of the Hoſpi- 
tal by the Name of the Maſter and Chaplains of the Hoſpital of Henry, late 
King of England, vocat le Savoy; and it was incorporated by the Name of the Maſter 
and Chaplains of the Hoſpital of King Henry 1th de le Savoy; upon a Writ of Error 
in the Exchequer-Chamber, it was infiſted this was a Variance in Subſtance, for de le 
Soy is Matter of Certainty, and imports that the Place was ſo called before the 
Foundation of the Hoſpital ; but vocat le Savoy imports, that the Name was impoſed 
by the Founder, and that the Lord Treaſurer Burleigh mentioned a Caſe of his own, 
(viz.) the Guild of Boſton in Lincolnſhire was incorporated by the Name of the Guild 
of K. Nicholas and the Virgin Mary; and that he being religiouſly diſpoſed, made a 
Leaſe of Parcel of the Lands, Ec. in which he placed the Name of the Virgin Mary 
before St. Nicholas; and it was adjudged a void Leaſe for that Variance ; but in the 
principal Caſe the Matter was compounded. 1 Leon. 159. Marriot verſus Laſcot. 

2. The Hoſpital of Donington near Newbury in Berks, was founded by the Name of 
Minifter Dei pauperis domus de Donington ; and a Leaſe was made of Parcel of rhe 
Lands, by the Name of the Miniſter of the Almebouſe of God of Donington, where all 
the Variance was that the Word Dei in the Leaſe was put after the Alms-houſe, but 
before it in the Name of the Incorporation ; and it was the better Opinion that this 
was no material Variance, for the Miniſter of tze Poor is the Miniſter of God, and 
tis the ſame Thing in Common Underſtanding. Goldſ. 122. Sherbon verſus Lewis. 

3. King H. 8. incorporated Trinity College n Cambridge, by the Name of Maſter, 
Fellows, and Scholars of the College of the koly and undivided Trinity in the Uni- 
verfity of Cambridge; and Anno 6. Ed. 6. they made a Leaſe by the Name of the Ma- 
ſter, Fellows, Oc. but left out the Word Univerſity ; it was inſiſted that this was a 
material Variance, for two Things are incident to every Corporation, (viz.) Name 
and Place ; and if either is not truly recited in the Leaſe *tis void ; but on the other 
Side, the Caſe 26 Eliz. of the Dean and Canons of Windſor was cited, which was the 
Name of their Incorporation, and they made a Leaſe by the Name of the Dean and 
Canons of New Windſor ; and adjudged good, ſo in the Lord North's Caſe, (viz.) Chriſt- 
Church in Oxford was incorporated by the Name of the Dean and Canons of Chriſt-Church 
in Oxford; and they made a Leaſe by the Name of the Dean and Canons of Chriſt- 
Church in the Univerſity of Oxford ; and here the Word Univerſity was added to the Name 
of the Corporation, and yet the Leaſe was held good ; but in the principal Caſe it was 
the better Opinion that the Leaſe was void. 2 Brownl. 243. Trinity College's Caſe, 


(F) 
Jn reciting the Times when Statutes were enacted; 
'F H E Statute 32 H. 8. _ 9. made againſt buying pretended Titles, was re— 
cited in the Declaration to be made at a Parliament begun 28 April 32 H. 8. 


whereas it begun on that Day but a Year before, and was continued by Prorogations 


until 32 H. 8. adjudged, that the Declaration was not good for this Variance. Plow. 
Com. 79. Partridge's Caſe. 


(G) Be⸗ 
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Variance. 


Declara- 


„ 


Between the true Debt and the Sum demanded. 


1. Rant of a Rent- charge of 10 7. per Annim, and 20 s. nomine pane for every 

8 Month after it was due and not paid; in Replevin the Defendant avowed for 
50 J. only nomine pane, when upon his own Shewing there was 200 J. due for two 
hundred Months; for which Reaſon this Avowry was held ill, becauſe the Foundation 


of this Action is a Specialty, (viz.) A Grant of a Rent- charge of 10 J. per Aus 


where the Sum is not only certain, but the Contract between the Grantor and Gran. 
tee is entire; and in ſuch Caſe the Plaintiff muſt not demand leſs than is due, without 
ſhewing how the other is ſatisfied; but where the Demand is not on a Specialty, nor 
of any certain Sum, but conſiſts only in Damages, which are never reduced to a Cer- 
tainty till recovered; there if the Party varies from the true Valuation, tis not mate- 
rial. 2 Cro. 529. Cro. Car. 103, 137. Baily verſus Hughes. 

2. Where the Contract is entire, an Action of Debt cannot be brought for Part of 
the Money; and yet where a Leaſe was made reſerving Rent of 10 J. per Ann. pay- 
able Quarterly, which Leaſe was dated 25 March 4 Fac. and in an Action of Debt 
brought for a Quarter's Rent, the Plaintiff ſet forth the Commencement of the Leaſe 
and the Rent, and that the Leſſee entered and was poſſeſſed, by Virtue of the ſaid 
Leaſe till Chriſtmas following, &c. and upon Demurrer to this Declaration, it was ob- 
jected that upon the Plaintiff's own Shewing, there was above Half a Year's Rent due, 
and yet he had declared for one Quarer and no more; and had Judgment, becauſe 
every Quarter's Rent is a ſeveral Debt, for which diſtin Actions may be brought, 
and ſo not like an Action of Debt brought for Part of the Money upon one entire 
Contract. 2 Vent. 129. | 1 

3. Debt for 553 J. in which the Plaintiff ſet forth an Indenture, Gc. by which 


tion. (A) feſtatum exiſtit, that the Defendant covenanted to pay ſo much Money, Sc. and in this 
19. S. C. Declaration, upon the Computation of the Principal and Intereſt, he was miſtaken in 


the Sum, having declared for 553 J. when there was 556 J. due; and after a Verdi& 
for the Plaintiff this was moved in Arreſt of Judgment, and for that the Plaintiff did 
not ſhew how the Arreſt was diſcharged ; but this being after a Verdict, it was held 
amendable. 1 Lutw. 53 3. Boſwell verſus Rawſterne. See 2 Cro. 569. S. P. 
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Venire facias, 


Where the Fenire facias is good, | Where an ill Pemnrre facias ſhall be 
where not good ; and where it was | amended, where not. (B) | 
againſt a dead Perſon to try two | Where it ſhall be awarded to the Co- 
Iſſues, and from whence it ſhall | roner, where not. (C) | 
come. (A.) I Where it is miſawarded. (D) 


(A) 


there the Venire facias is good, oz not good; where tis againf a 
dead Yerſon, and to try two Jfſues 3 from whence it chall come, 


&c. See M:{<trial per totum. 


Ho» 4 


i. W N Partition againſt two, one confeſſed the Action, and the other pleaded to 
Iſſue; the Venire facias was to try the Iſſue between the Plaintiff and both 
the Defendants; after Judgment this was amended ; the Difference between 
the Actions makes this Caſe differ from that immediately going before, for 
that was in Treſpaſs, and this in Partition: Now in Treſpaſs Damages are to be reco- 
vered, and that was the Reaſon why a Ve. fa. to try an Iſſue between the Plaintiff and 
two Defendants, where one of them never joined Iflue, ſhall not be amended ; but 27 
Partition the Plaintiff recovers no Damages, therefore where the Ve. fa: is to try an 
Iſſue, c. between two Defendants, and one of them never joined, tis as if that one 
was a meer Stranger, and therefore inſignificant. 9 Elix. Dyer Cook verſus Wotton. 
2. The Citizens of 77k were incorporated by R. 2. by the Name of Mayor, Se- 
riffs and Citizens, and they preſcribed by that Name to ſeiſe Wares foreign bought 
and foreign ſold ; whereas that was not their Name before the Incorporation, for they 
were then Mayor, Bailiffs and Citizens; Iſſue was taken upon this Preſcription, and 
the Ve. fa. was awarded to the Sheriff of the County, becauſe the Sheriffs of the City 
were Parties, for they were Citizens. Mich. 11 Eliz. Dyer 280. | 
3. The Sheriff being of Kin to one of the Parties, the Ve. fa. was awarded to the Moor 
Corouer, and returned by him; and the Jury being not full at the Trial, a Tales was 556: S. C. 
awarded and returned by the Sheriff; and after a Verdict a Writ of Error was brought hy T3: 
in the Excbeguer-Chamber, and the Judgment reverſed for this Reaſon. Cro. Eiiz. * " 
' $74, 894. Morgan verſus Wye. See Dyer 300. F. P. | 
4. In Aſſault and Battery againſt two Defendants; one of them pleadei not Guilty, 
and Iſſue was joined on that Plea ; the other juſtified, and the Plaintiff replied de 77- 
Jaria ſua propria, and Iſſue was likewiſe joined on that Plea, and but one Ve. fa. a- 
warded to try both theſe Ifſues ; and adjudged good upon Error brought in the Exche- 
 W quer-Chamber, Cro. Eliz. 866, Comb verſus Carew. 1 Brownl. 229. Fuller verſus Pet- 
worth. F. P. 
5. In Treſpaſs, after a Verdict it was moved, that the V2. Ja. was returnable three 
Days after the Term; and the Difringas was awarded, and the Jury taken; adjudg- 
ed this was ill, and not helped by any Statute of Jeofails ; tis true, if there had been 
no Ve. fa. it might be helped by the Statute ; but an zl] Venire upon the Record is 
not helped. Cro. Eliz. 605. Worceſter Earl verſus Padden. 
$3 3 
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Venire fac1as. 


Moor 
4 10. S. 6 


2 Cro. 
$10. 8. C. 


Moor 
594. S. C. 
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6. In Ejeftment, upon not Guilty pleaded it was found for the Plaintiff, and moved 
in Arreſt of Judgment, that the Ye. fa. was ad faciend jurat in placito tran{greflionjs 
when it ſhould be i placito tranſgrelllonis & ejectionis firme ; adjudged this was a Mir. 
trial, and not aided by any Statute, as it would have been, if there had been no Ve 
fa. Cro. Eliz. 622. Clarke verſus Clarke. 5 


=” 


J. A Promiſe was laid to be made in London in Wards de Cheap; upon non af n it 
pleaded the Ve. fa. was de parochia ſauctæ maria de Arcubus in Warda de Cheap; 
whereas no Pariſh was famed before; adjudged; that the Fault was in the Plaintiff. 
for laying the Promiſe to be made in a Ward, from which no Line can come; ang 
therefore he ſhall not have a Ve. fa. de novo, but muſt begin again; and in this Caſe 
it was ſaid by the Court, that a Ve. fa: may be of a Town, Pariſh, Manor, or any 
Place knxwn, &c. which is called a Lien conus, but not of a City, County or Ward. CG 
Eliz. 260. Radiſh verſus Biſhop. 5 2 5 

8. An Action was commenced 35 Eliz. and the Ve. fa. to try the Iſſue was dated 
33 Elix. which was two Vears before the Action; after a Verdict and Error brought, 
this was aſſigned for Error, and the Judgment was reverſed, for 'tis not helped by the 
Statute 18 Elix. Gold/. 188. Boyer verſus Fenkyns. 

9. In Ejectment of a Houſe in Vincheſter, the Ve. fa. was de Winton generally, with. 
out naming any Pariſh ; and adjudged good, becauſe it was laid generally in the De. 
claration. Godb. 335. Howett verſus Pyers. 

10. Where a Jury appear to try a certain Iſſue, and they give a Verdict, let it be 
perfect or not, if *tis accepted by the Court, they ſhall never try the ſame Iſſue a- 
gain, but are diſcharged, and a Ve. fa. de novo ſhall be awarded. 8 Rep. 65. Love- 
day's Caſe. 2 Cro. 210. S. C. Look verſus Loveday. 

11. Ejectment of an Houſe u Auſtrali parte vici, Angiice, the High Street in IVin- 
ton, and the Ve. fa. was twelve liberos & legales homines de Winton, and did not ſay of any 
Pariſh in Winton ; adjudged good, and not like Arundell's Caſe, for there the Offence 
was laid to be done in parochia of t. Margaret; therefore the Viſuc ought to be of 
that Pariſh ; but in this Caſe it was laid in Hinton generally. Godb. 335. Hewett ver- 
{us Byes. | 

12. Indictment for Murder in Kng-Sreet, in the Pariſh of St. Margaret, Meſiminbeer, 
and the Viſue was from Meſimiuſter, and ill; for it ought to be from the moſt certain 
Place, (viz.) from the Pariſh. 6 Rep. 14. Arundell's Caſe. | 

13. Aſſumpſit, &c. the Plaintiff declared, that whereas the Defendant at London in 
Marda de Cheap was bound to H. R. the Defendant promiſed, Ec. upon on aſirmpſit 
pleaded the Ve. fa. was de parochia of St. Mary of the Arches in Warda de Cheap, 
when there was no Pari/> mentioned before; and after a Verdict, this was objected 
in Arreſt of Judgment; adjudged, that the Plaintiff cannot have a Ve. fa. de now, 
but he muſt begin again, becauſe the Fault is in the Declaration, and not by the A- 
ward of the Court. Mich. 34 Eliz. Cro. Eliz. 260. Bradiſh verſus Biſhop. | 

14. There were two Defendants in Treſpaſs, Judgment was againſt one of them, 
(viz. D.) by il dicit; R. the other Defendant pleaded ot Guilty, and the Ve. fa. was 
to try the Iſſue between the Plaintiff and both the Defendants ; when in Truth one 
of them never joined Iſſue, becauſe the Judgment was againſt him by zil dicit; aiter 
a Verdict for the Plaintiff, it was objected that a Ve. fa. to try an Iſſue between the 
Plaintiff and two Defendants, when one of them never joined Iſſue, did not warrant 
the Trial of the Iſſue againſt the other; and of that Opinion was the Court. 1 Br. 
209. Sands verſus Siliard. 

15. In Replevin for taking four Oxen at C. in the County of L. in a Place called 
Dewgate Leaſe ; the Defendant pleaded, that the Place where, c. contained four A- 
cres of Paſture in C. magna, which was his Freehold, and ſo juſtified the Taking there 
Damage-feaſant ; the Plaintiff replied, that the Place where, Cc. was Parcel oi a 
Common Field called Eaftfeild in C. aforeſaid ; and that he was ſeiſed in Fee of a 
Meſſuage and fourteen Acres of Land to the ſaid Meſſuage belonging, (but did nor ſet 
forth in what Place) and ſo preſcribed for Common, c. and upon that Iſſue was 
taken, and the Plaintiff had a Verdict ; and it was moved in Arreſt of Judgment, 
that of Neceſſity there ought to be a Place ſet forth where the Houſe aud Land were, 
for which he preſcribed to have Common, hecauſe the Ve. fa. onght to come from 
theſe Places, as well as from the Place wherein the Common is claimed ; and for this 
Reaſon the Judgment was ſtay'd. Tel. 177. Broxholm verſus Thorold. Autea Commoner. 
(On TEC 

16. The Bill was filed die Mercurii prox* poſt offal” pur, which was the 12th K 


February; and the Ve, fa. bore Date 10 Feb. which was two Lays before the oY 
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the Bill, or any Iſſue joined; but adjudged this is as if there had been no 2. fa. 
and therefore helped by the Statute of Feofails. 2 Cro. 458. Marſham verſus Bulwer. 

17. B. G. of Bradfield, was returned upon the Ve. fa. and Habeas corpora, and B. G. 
of Binfield, who was another Perſon, was ſworn, though never returned ; adjudged this 
was not aſſignable for Error, becauſe *tis contrary to the Record. 2 Cro. 244. Rows 
verſus Cannington, and 457. Sir Phil. Stanhop's Caſe. S. P. 

18. Treſpaſs againſt two, each of them pleaded ſeverally, and there were ſeveral 
Iſſues; the Ve. fa. was Ideo quoad triand exitum iſtum quam præd alium exitum inter præd 
(the Plaintiff and the Defendants) ſuperius allegat' præcept eft vicecomiti, &c. the Jury 
gave a Verdict as to all the Iſſues; but it was objected, that exitum in the Ve. fa. was 
incertai , and could never relate to all the Iſſues; but adjudged it might reddendo ſingula 
fingulis. Hob. 66. Ledſbam verſus Rous. 2 Cro. 550. Dance verſus Ekden. S. P. Poſtca 
20. | | 
19. In a Prohibition, the Parties were at Iſſue upon a Cuſtom de non decimando of a 
Wood infra wildam Suſſex ; it was adjudged, that the Ve. fa. ſhould be de corpore Comi- 
tatus, becauſe the Word Wild cannot be a Place from which any Viſne may come, nei 
ther can the Court take Knowledge of any ſuch Place. Hob. 266. Fawkner verſus An- 

Arews. ; | 

20. One Ve. fa. is ſufficient to try ſeveral Iſſues between the ſame Parties, and in 
the ſame County. Dance verſus Exden. 2 Cro. 550. ö 28 

21. Treſpaſs for breaking his Cloſe at B. the Defendant pleaded, that he had an 

Houſe in /. in the ſame County, and ſo preſcribed to have a Way from his ſaid 
Houſe over the ſaid Cloſe to another Common Way, leading to the City of N. Ifſue 
was taken upon this Preſcription, and the Vi/ze came from B. and /. and found for 
the Defendant; it was moved in Arreſt of Judgment, for that the Defendant had not 
ſet forth any Place where that Way leading to N. did lay, though the material 
Thing was, whether a Way lay over the Cloſe, or not, to that common Way; but ad- 
judged for the Defendant ; for though when a Way is pleaded, there muſt be a Termi- 
uus a quo, and a Terminus ad quem it leads; yet becauſe the Viſne here is from all the 
Places mentioned in the Record, the Verdict ſhall not be ſet aſide by a mere Imagi- 
nation, that the common Way leading to the City N. lay in another Town. Hob. 189. 
Gople's Caſe. | — 

= Debt upon the Statute 2 Ed. 6. for not ſetting forth Tithes, in which the Plain- 
tiff declared that he was Parſon de magna Lavar in the County of Eſſex, and that the 
Defendant had ſo many Acres of Land infra parochiam de magna Lavar ſowed with 
Wheat, and that the {aid Defendant apud parvam Lavar aforeſaid, took and carried © 
away the Wheat without ſetting forth the Tithes ; upon il debet pleaded, the Parties 
were at Iſſue, and the Plaintiff had a Verdict; it was objected in Arreſt of Judgment, 
that here was a Miſ-trial, and therefore there ought to be a new Trial, becauſe the 
Ve. fa. was de parva Lavar, when it ought to be de parochia parvæ Lavar ; but adjudg- 
ed good, for by this Action no Damages are to be recovered ; but the Defendant is 
puniſhed for Contempt againſt the Statute in not ſetting forth Tithes, and the Wrong 
of which the Plaintiff complains, was done apud parvam Lavar, and not at the Pariſh, 

Sc. Paſch. 6 Fac. Telverton 12). Oliver verſus Collins, and Barnard verſus Coſterdam. 
S. P. 

23. Aſumpſit, &c. in which the Plaintiff declared upon a Promiſe made at Maidſton 
in Kent; upon cn aſſumpſit pleaded, the Ve. fa. was de vicineto Ville & parochiæ de 
Maidfione, and a Trial was had; but adjudged an inſufficient Trial, becauſe it ought 
not to be of a larger Precinct, than the Plaintiff himſelf had alledged the Subſtance of 
his Declaration to be. Mich. 5 Fac. Telv. 104. Parkhurſt verſus Palmer. 

24. In 'Treſpaſs, the Plaintiff declared on a Leaſe made apud Cudworth, of Land 1 Roll. 
lying in parochia de Cudworth prad', and the Ve. fa. was de vicineto parochiæ de Cud- Rep. 21. 
worth; after a Verdict for the Plaintiff, it was objected that it was a Miſ-trial, and 5. C- 
that the Ye. fa. was not well awarded, for the Leaſe was alledged to be made aprd 
| Cudworth, and from thence the Ve. fa. ſhould be awarded; but adjudged, that the 
Word Prædict' makes Cudworth the Pariſh, and Cydworth the Town to be all one; tis 
true, that the Ve. fa. always ought to be from the moſt certain Place; therefore where 
| a Town is laid to be in a Pariſh, it muſt be awarded from the Town, and not from the 
. Pariſh, becauſe that may contain ſeveral Towns; but in the principal Caſe, by the 
Word Prædict', the Town and Pariſh muſt neceſſarily be intended the ſame. Paſch. 12 
Fac. 3 Bulft. 209. Vale and Field. 

25. Error of a Judgment in Treſpaſs, in which the Defendant preſcribedfor a Foot- 

Way ducens a Hinton uſque viam pedeſtrem de Horncaftle, &c. Iſſue was taken upon 
this Preſcription, and the Fe. fa. key 2 8 8 de vicineto de Hinton only, vie 1 
2 ou 
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ſhould be de vicineto de Hinton & Horncaſtle, and this was aſſigned for Error, and Judg- 
ment reverſed. Moor 257. Henneage verſus Curtis, 634. S. C. Moor 412. Walter verſus 
Dawes. S. P. Moor 538, Michel verſus Long. S. P. 

26. Annuity againſt the Biſhop of Ely, the Parti es were at Iſſue, and the Ve. fa. was 
directed to the Sheriff of Cambridgſhire, to return a Jury from the next Vill adjom- 
ing to Ely. Moor 88. Howſe verſus Biſhop of Ely. 

27. An Action was brought againſt two, they both joined Ifſue, and one died ; and 
afterwards the Ve. fa. was awarded to try the Ifſue between both, which was done. 

- adjudged no Error, though it iſſued againſt a dead Perſon, becauſe one of the Defen- 
dants was living. Cro. Car. 308. Tyfin's Caſe. g 

28. The Je. fa. was dated Feb. 12. and returnable die Sabbati ppoſt Octab' puriſficatio- 
nis, &c. which was before the Tee; adjudged 'tis amendable, being in a judicial Pro. 
ceſs. Cro. Car. 2. Aiſworth verſus Chedwick, and Moor verſus Hodges. 64. S. P. Act of 
Parliament. (E) 1. K GC —_- 7 | 

29. A Ve. fa. de vicineto of a Lieu Conus in a Town, without being awarded from the 
Town, is not good. Hutt. 105. Baker verſus Fohnſon; denied to be Law, per North 
Chief Juſtice, in Lever and Hoſier's Caſe. | He 

30. Caſe againſt the Keeper of the Gatehouſe, for ſuffering .B. G. to eſcape, who 
was in Execution upon a Judgment had in Trinity-Term 2 Cir. upon not Guilty 
pleaded, it appeared that the Record of niſi prius mentioned the Judgment to be had 
in Trinity-TJerm 3 Car. which was a Year after, and thereupon the Plaintiff was Non- 
ſuit; it was moved for him, that by Reaſon of this Miſpriſion the Record of ifi pri- 
5 was not warranted by the Roll, and ſo the Nonſuit was void, and onght not to be 
recorded, and the Court was of that Opinion, and thereupon a Ve. fa. de novo was 
awarded. Cro. Car. 147. Week's Caſe. | 

31. Error of a Judgment in Waſte, the Error aſſigned was, there being ſeveral 
Waſtes alledged, to ſome of which the Defendant had pleaded no Waſte done, and 
juſtified as to others, and pleaded in Excuſe as to others; and Iflues being joined on 
theſe Pleas, one Ve. fa. was awarded to try all, when there ſhould be ſeveral to try 
theſe ſeveral Iſſues; but adjudged well, there being many Precedents of the like Na- 
ture. Cro. Car. 277. Stonehouſe verſus Corbett. 

32. Upon an Indictment of Barretry, Proceſs was awarded againſt the Defendant, 
and he appeared Gratis at the next Aſſiſes, and pleaded not Guilty, and a Ve. fa. was 
awarded returnable at the ſame Aſſiſes, becauſe there ought to be fifteen Days between 
the Teſte and Return; tis true, where the Defendant is in Cuſtody, the Ve. fa. may 
be returned at the ſame Aſſiſes, but not where he is at Liberty, and comes in Gratis; 
but adjudged, that as to this Matter there is no Difference, and that the Ve. fa. may 
be awarded at the ſame Aſſiſes; in the Lord Sancher's Caſe. 9 Rep. 117. it was reſol- 
ved that there need not be fifteen Days between the Tefte and Return of the Ve. ff. 
when the Defendant is indicted in Middleſex where the King's Bench fits, but in all 
other Counties 'tis otherwiſe. Cro. Car. 248. Chapman's Caſe. | 

33. But this muſt be intended of an Indictment before Juſtices of Oyer and Termi. 

ner, and Goal-delivery, and not of Indictments before Juſtices of Peace at their Seſ- 
ſions ; for the one may try at the ſame Aſſiſes, but the other cannot at the ſame Sel- 

W. jones ſions. Cro. Car. 316. Benfted's Caſe. - | 

193 34. An inferior Court was held before the Mayor and two Bailiffs, and the Ve. fa. 

to try the Iſſue was awarded to the two Bailiffs ſecundum conſuetudinem, and this after 
Judgment was aſſigned for Error, becauſe the Bailiffs being Judges of the Court, could 
not be Officers; but adjudged it might be good by Cuſtom, for the Bailiffs are not the 
Judges alone, but the Mayor and Bailiffs, and one may be a Judge and an Officer in 
diverſe Reſpects; as in Rediſſeiſin, the Sheriff is both Judge and Officer. Cro. Cir 
98, 138. Crane verſus Holland. Tg 
35. In Replevin, Ec. the Caſe was, the Lord Mountague was ſeiſed of the Handi 
of Glouceſter, which extended into ſeveral Counties, in which Honour there was a Cu- 
ſtom that every Tenant dying ſeiſed of an Inheritance, ſhould pay ſo much, G. for 
which the Bailiff might diſtrain, Ec. That Sir Tho. Read died ſeiſed of ſuch an Eſtate 
within the Honour in Fee, in Denſord the County of Northampton, &c. Iſſue was taken 
upon the Cuſtom, and the Pe. fa. was from Denford; after a Verdict for the Plaintiff, it 
was moved in Arreſt of Judgment, that this was a Miſetrial at Common Law, and no! 
aided by any Statute ; for if Lands are held of a Manor, and are in another Vill, the 
Fe. fa. ſhall be from both, and not from one alone; for if the Iſſue to be tried is 0! 
greater Extent than the Venue, *tis a Miſ-trial, and ſo *tis if the Venue is of a large! 
Extent than the Iſſue; and *ris not material to enquire whether this Pe. f. ſhould be 
die corpire Com. Northampton, or of the Honour of Gloxceſter ; *tis ſufficient if it ought 
not to be from Derford, and it cannot be from thence, becauſe the Vill of Dernfor? 
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cannot try a Cuſtom of the Honour of Glouceſter, when by the Pleadings it doth not 


appear that it is within that Honour, and this is not aided by the Statute 21 Fac. cap. 13. 


becauſe that Statute aids only where the Venue ought to be of two Places, and where 


one of them is right, and the other not, which is not this Caſe; ſo a Ve. fa. de novo 
was awarded, if the Plaintiff thought fit. Sid. 17. Hil verſus Bunning. 

36. Debt for Rent reſerved upon a Leaſe of an Houſe on Little Jower-Hill, &c. 
the Defendant pleaded an Entry into a Room of the ſaid Houſe at Little Tower-Hil, 
and ſo had ſuſpended the Rent; and upon Demurrer, it was adjudged that Little Tow- 
er-Hill cannot be intended to be a Vill; as where upon an Indictment the Fact was 
laid to be done at Vbiteball, and quaſhed for want of Place. 1 Vent 119. Matthews 
verſus Croſs. | 
37. Caſe, c. againſt an Executrix, ſetting forth that Goods were ſold by the Plain- 
tiff to her Teſtator apud Bradford, in Conſideration whereof he in bis Liſe-time at 


Bradford, promiſed to pay, &c. the Defendant craved Oyer of the original Writ, which 


was thus, . Si, &c. tunc pore gratiam Burnet nuper de Otteley, &c. Teſte 6 Nov. 1 
Fac. then ſhe pleaded in Abatement, that her Husband was living after that Day, 
(viz.) apud Otteley pred”; and upon Demurrer this was held an ill Plea, for there being 
a Neceſſity for the Defendant to alledge a Place where her Husband was living, after 
the Teſte of the Writ, ſhe ought to have purſued the Declaration, and alledge that he 
was living at Bradford, for otherwiſe the Vi/ze would be drawn from the Place men- 
tioned in the Declaration, which is never allowed in a tranſitory Action. 1 Lytw. 12. 
Marſhall verſus Burnet. | 

38. Treſpaſs, Sc. ſetting forth that the Plaintiff made a Leaſe of Lands to the 
Defendant in North Muskham, Holm and Bathley, for one Tear, and ſo from Year to 
Year as long as both Parties ſhall agree, rendring Rent, which being Arrear, he de- 
ſtrained five Quarters of Barley for Rent of one Year and an half, and that the De- 
fendant apud Holm did reſcue the Diſtreſs; upon not Guilty pleaded the Plaintiff had 
a Verdict, and it was moved in Arreſt of Judgment, that here was a Miſ-trial, be- 
cauſe the Venue was laid at Holme, when it ought to be from all three Places where the 
Lands lie, (viz.) from North Muskham, Holme and Bathley ; but adjudged, that this 
Action being brought againſt a J/rong-Doer, and not upon the Leaſe it ſelf, which was 


only an Inducement to it, the Venue may be laid in that very Place where the Wrong 


was done. Lutw. Rep. 213. Bellaſis verſus Burbridge. Antea Leaſes. (I) 15. S. C. See 
Cro. Eliz. 42, 619, 751. Noy 9. Hob. 305. Hutt. 39. S. P. 

39. Caſe, Ec. wherein the Plaintiff declared, that ſhe was poſſeſſed of ſeveral Goods 
which ſhe ſold to the Defendant for 63 J. 12s. 64. and that he paid half a Crown in 
Part of Payment, and was to pay the Reſt on Demand; then ſhe laid mntual Promiſes, 
(viz.) That in Conſideration ſhe had promiſed to deliver the Goods, E9c. he promiſed 
to pay the Money; cumq; etiam the Plaintiff had ſold diverſe Goods to the Defendant 
ſuper ſe aſſumpſit to pay the Money, but did not ſet forth ary Place where the Promiſe 


was made; there was a Judgment by Default, and a Writ of Enquiry executed; and 


this being moved in Arreſt of Judgment, it was adjudged, that where the Judgment 
is by Default, the Want of a Venue is not material to ſer it aſide, becauſe any Jurors of 
the County may enquire of Damages. 1 Lutw. 235. Remington verius Tailor, 
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(B) 


Caizere an ill ve. fa. hail be amended, where not. See Antea (A) pl. 26. | 


1. A FTER Verdict for the Plaintiff, it was moved to ſtay the Judgment, becauſe 
2 \ the Name of the Sheriff was not endorſed on the Diftringas ; it was inſiſted, 
that it being in a judicial Writ, the Name of the Sheriff is not neceſſary ; but adjudg. 
ed not amendable, and not aided by any Statute, viz. 32 H. 8. or 18 Eliz. 2 Cre. 
188. Holdefworth verſus Sir Stephen Proctor. 25 | 
2. In Replevin, Ec. the Parties were at Iſſue in Michaelmas-Term 28 Eliz. and the 
Plaintiff took out a Ve. fa. returnable in Hillary-Term, and when that Term came, he 
took out an Alias returnable in Eafter-Term following, all which was entered on the 
Roll of Michaelmas-Term, and this was done on Purpoſe to avoid a Trial at the Lent 
Aſſes ; whereupon the Avowant moved the Court that the Plaintiff might expedite 
the Cauſe, and the Court cauſed the Roll to be brought, and though it was a Roll of 
Michaelmas-Term, yet becauſe the Ve. fa. was awarded in that Term, they amended 
the Roll, and ordered the Alias to be returnable in Hillary-Term. Mich. 29 Eliz. 


Goldsb. 31. Boſſe verſus Hatry. 


3. A Ve. fa. was returned by B. G. Ar. without naming him Sheriff, this was a. 
mended by Rule of Court. 1 Brownl. 43. Bullen verſus Farvis. Hutt. 53. S. C. 

4. In Ejectment after Verdict the Iſſue appeared in Hillary-Term 1 Fac. and the Je. 
fa. to try the Iſſue was dated Fan. 23. which was before the Appearance and the Iflue; 
but the Roll was right, and therefore the Teſfe of the Ve. fa. ſhall be amended by the 
Roll which is the Warrant for it, and ſhall be made ſubſequent to the Iſſue. 2 Cro. 64. 
Dolphin verſus Clark. ” 

5. In Treſpaſs after Verdict, it was objected that the Ve. fa. was thus, (viz.) Ja- 
cobus, &c. Vicecomiti, omitting the County of which he was Sheriff; and it was return- 
ed by the Sheriff of the County where the Action was brought, but the Roll was 
right; and this being a judicial Writ, was amended by it. 2 Cro. 78. Lea verſus 
Lacon. | = 5 
6. Nothing was endorſed on the Ve, fa. and therefore the Court awarded a Replead- 


er. Noy 115. Stafford verſus Viner. 5 
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mhere it walt be awarded to the Coroner, where not, See Are (A) 
pl. 3. See Sheriff. (D) per totum. 


* 


1. IN Ejectment, upon not Guilty pleaded a Ve. fa. was awarded to the Coroner, 
becauſe the Sheriff was Couſin to the Plaintiff, and ſhewed how; there was a 
Verdict for the Plaintiff; and it was moved in Arreſt of Judgment, that this was not 
a principal Challenge ; and thereupon a Ve. fa. de novo was awarded to the Sheriff. Dyer 
22 7 367. contra, for 'tis only Miſconceiving of Proceſs, and aided by the Statute 32 
H. 5. | | | | 
2. Where a Ve. fa. is returned by the Coroner, when it ought to be returned by the 
Sheriff, the Trial is wrong, and not remedied by any Statute of Feofails. Goodwiiz 


_ verſus Franklyn, vouched in 5 Rep. 36. Baynham's Caſe. 


3. Treſpaſs for taking his Cattle apnd Harcwell; the Defendant juſtified for that 
Harewell was within the Hundred of H. which was the Sheriff's Tourn, and that he 
had a Leet within the ſaid Hundred ; in which Leet it was preſented that the Plaintiff 
ought to repair a High-way, and a Fine was there aſſeſſed for not repairing it, and ſo 
juſtified the Taking; The Plaintiff replied, that the Biſhop of Minton was ſeiſed in Fee 
of the Manor of Harewell, and ſo laid a Preſcription in him and his Predeceſſors for a 
Leet there, c. ab/que hoc, that it was within the Leet of the Hundred; and upon 
this Traverſe the Parties were at Iſſue, and the Plaintiff had a Verdict, but it was moved 
in Arreſt of Judgment, that the Ye. fa. was miſ-awarded, becauſe it was to the Sheriff, 
who was concerned in Intereſt for his Tourn and Leet, and therefore ought to be 
awarded to the Coroner; but becauſe the Sheriff was no Party, this Exception was 
diſallowed. 2 Cro. 551. Loader verſus Samuell. „„ XL 

4. Debt upon Bond, the Iſſue was upon Payment; and a Ve. fa. was well awarded 
to the Coroners, who were at that Time four in Number; the Plaintiff had a Verdict, 
and the Error aſſigned was, that the Ve. fa. was returned by two Coroners, and the 
Diſtringas by three, when all four ought to return thoſe Writs, which is Error at 
Common Law; for Coroners as Miniſters muſt all join, but as Judges they may di- 
vide; but adjudged, this was helped by the Statute of Feofails, for it comes within 
the Words of imperfeft and inſufficient Returns of Proceſs made by Sheriffs and other Of- 
fers; but if one Sheriff of Londen makes a Return without the other, tis not helped; 
becauſe 'tis no Return at all Hob. 70, Lamb verſus Wiſeman. 


(D) Where 
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4 Mhere it is mifawarded. 


1. H E Action was laid in Lanceſton, and the Ve. fa. was awarded de vicineto j; 
1 I. this was wrong; Jo. where the Action was laid in Civitate Coventry, and 
the Ve. fa. was de vicineto Civ. Cov. Godb. 382. Pe ; 

2. The Fe. fa. was awarded to the Coroner, when it ought to be to the Sheriff, and 

he returned the Jury; this was adjudged an inſufficient. Trial; but if it had been a- 
warded ex aſſenſuu partium, it had been good. Goodwin verſus Franklyn, vouched in 
5 Rep. 36. In Bainham's Caſe. | 

3. Ejectione firme of Lands in A. B. and C. and try'd for the Plaintiff by a Vie 
out of A. only; this is inſufficient. Baynbam's Caſe. 5 Rep. 36. | | 

4. One of the Jurors was named Robert Moor in the Ve. fa. and Diſtringas, but in 
the Panel and upon the Poftea he was named Robert Mawre ; but adjudged, that if 
upon Examination it appear that his right Name was Robert Moor, and that he was the 
ſame Man returned in the Je. fa. and ſworn, the Pofiea ſhall be amended. 5 Rep. 42. 
Counteſs of Rutland's Caſe. 

$5. The Panel of the Jury was annexed to the Ve. fa. but no Return made by the 
Sheriff; adjudged to be inſufficient, and not remedied by the Statute 18 Elix. cap. 14. 
for that helps where the Return is inſufficient, but not where the Ve. fa. is not re- 
turned. 5 Rep. 41. Rowland's Caſe. Antea Tales, 6. | 

6. The Parties were at Iſſue in the Chancery, and a Je. fa. was awarded out of 
that Court to try the Ifſue, &c. Quorum quilibet habeat quatuor libras terre, &c. it was 
moved in Arreſt of Judgment, that it was not well awarded, for it ought to be 9:- 
rum quilibet habeat quadraginta ſolidos terre, according to the Statute 35 H. 8. which 
appoints that every Juror ſhould have 40 5s. per Aun. and it ought not to be Quatur 
libras terre, according to the Statute 2) Eliz. cap. 6. becauſe that Statute ſpeaks only 
of the King's Bench, Common Pleas and Exchequer, but mentions nothing of 
the Chancery; adjudged, that for this Reaſon it was not well awarded. Tri. 16 
Eliz. Godb. 334. Philpott verſus Feilder. 

7. Information upon the Statute 21 H. 8. againſt a Clergyman for taking a Farm; 
the Award of the Ve. fa. upon the Roll to try the Iſſue was made returnable ubicnungue 
frerimus in Anglia ; but the Writ it ſelf was returnable coram nobis, leaving out the 
Word ubicumgque, and fo did not anſwer the Award on the Roll; and the King's Bench 
is removeable, ſo that coram nobis is incertain where; and for this Reaſon the Judg- 


ment was ſtay'd. Paſch. 3 Fac. Telverton 61. Briggs verſus Thompſon. 


8. In Aſſumpſit; after a Verdict for the Plaintiff, it was moved in Arrreſt of Judg- 
ment, that the Name of the Sheriff was not to the Diſtringas, and ſo it was not re- 
turned; but the Ve. fa. was well returned by the Sheriff, and the Jury was the fame; 
adjudged, that this is amendable ; for *tis not like Row!/2nd's Caſe, for there the She- 
riffs Name was not to the Fe. fa. which guides the other Proceſs. Ach. 15 Fac. 
2 Cro. 413. Churcher verſus I right. 


9. Cafe for ſcandalous Words; the Action was laid in London, and the Defendant 


juſtified, for that the Plaintiff did ſteal Plate from 7724ha;z College in Oxford; the 
Ve. fa. was awarded from London ; and after a Verdict for the Plaintiff, it was moved 
that this was a Miſ-trial ; for the Ve. fa. ought to be awarded from Oxford, becauſe 
the Iſſue was joined upon the Juſtification ; but adjudged, that this was aided by the 
Statute 16 Car. 2. cap. 8. being try'd by a Jury of the proper County where the Action 
is laid. 1 Vent. 22. Croſſe verſus inter. 1 Mod. 199. S. P. 1 Vent. 203. Jennings Vers 
ſus Huinkin. &. P. Cre. Car. 361. Ford verſus Brooks ; that Caſe is not Law. | 


2 


Genue. 


Venue. 


In what County the Aion ſhall be brought, and of changing the 


(A) 


1. N Dobt againſt an Executor, the Defendant pleaded pleue adminiſtravit; the 


that where the Place is material, the Point in Iſſue cannot be found in ano- 
ther Place, but where the Place is named; but for Conformity Aſſets may be 
found in another County; now in this Caſe the Finding Aſſets was the Subſtance, 
and the Finding them to be in Ireland is Surpluſage. 6 Rep. 46. Dowdale's Cale. 

2. An Aſſignment was made of the Reverſion of Lands in the County of 7:lts ; the 
Aſſignee made a Leaſe thereof in London for two Years rendring Rent, and after- 
wards brought an Action of Debt in London for the Rent arrear ; adjudged, that by 
the Aſſignment of the Reverſion and Attornment of the Tenant, the Privity of Con- 
tract was determined, and in {ſuch Caſe the Rent ſhall follow the Land; and the 
Plaintiff being entitled to it by Reaſon of the Land, the Action muſt be brought in 
that County where it lies. Cro. Car. 132. Bord verſus Cudmore. 

3. Covenant, Sc. brought in London upon Articles of Agreement, wherein T. P. 
Vicar of Southoe, &c. was to permit the Defendant to receive to his own Uſe the Tithes 
of the ſaid Vicarage for one Year, which ſhould be due at Michaelmas following, &c. 
and the ſaid Defendant agreed to pay the Plaintiff 150 J. in Lieu of the ſaid Tithes, 
and avers Performance on his Part, but that the Defendant had not paid the Money ; 
the Defendant pleaded in Bar, that . P. died at Southoe before Michaelmas, &c. and 
upon a Demurrer to this Plea, it was objected that it was ill, becauſe the Death of 
the Vicar was not a local, but a tranſitory Thing; and therefore he ſhould have alledged 
that he died in London, where the Action is laid; for the Defendant is not by his Plea 
to charge the Venue in a tranſitory Action. Lutw. Pike verſus Pullen. Cro. Eliz. 184. 
& P. 1 Sand. 84. & P. Sid. 234. S. N | 5 

4. Debt upon Bond, wherein the Plaintiff declared, that the Defendant apud Nar— 
wick conceſſit ſe teneri, &c. the Defendant pleaded ſeveral tranſitory Matters, alledg- 
ing them to be done apud Rugby in Cont” Warwick ; and upon Demurrer the Plaintiff 
had Judgment, becauſe the Defendant cannot change the Venue from Warwick Town 
y; Rugby, by pleading rheſe tranſitory Things in Bar. 1 Lntw. Treen verſus Hiccocks. 

* 3 | 

5. Covenant againſt an Apprentice on his Indenture for /peaking Words to the Da- 
mage of his Mafter ; the Defendant moved to change the Venue, becauſe the Action 
was purely for Words, for which Caſe lies and not Covenant, which the Plaintiff 
brought on Purpoſe, that the Defendant might not have the Liberty to 2 the Le- 
ave, for in Covenant it cannot be changed, as it may in an Action on the Caſe; but 
adjudged, that this Action is properly Covenant. 1 Lev. 307. Taylour verſus Becker. 

6. The Motion to change a Venue muſt be within eight Days after the Declaration 
delivered ; but this Rule is not ſtrictly obſerved, but 'tis never granted after the 
Rules for Pleading are out; if the Defendant is a Barriſter or Attortiey, in ſuch Caſe 
upon a Motion the Lenne ſhall be changed into Middleſex ; ſo where an Attorney is 
Plaintiff, and lays his Action in Middleſex, there it ſhall continue; but tis otherwiſe, 
if he lays it in London. 2 Salk. 668. Seaman verſus Ling. See 2 Vent. 47: 

7. Aſſumpſit, &c. and the Plaintiff brought his Action and laid the Promiſe in S 
ſerdſbire; the Declaration was delivered in Eafter-Term, and a Motion was made in 
Trinity-Term to change the Venue, which was granted, it not appearing in the Declara- 
tion that the Plaintiff was entitled to a Plea to enter. 2 Salk. 669. Crockeit's Cale. 


M m m 6. It 


Plaintiff replied Aſſets in Vill, the Jury found Aſſets in Ireland ; adjudged, 
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181. S. C. 


8. It was denied to be changed upon the Common Affidavit in an Action of ſcan- 
dalum magnatum, though in my Lord Shaftshury's Caſe it was changed 3 but that was 
upon an Afidavit of the great Intereſt he had in London, and the Unlikelihood of an 
impartial Trial there. 2 Falk. 668. The Duke of Norfolk verſus Alderton. 

9, In Caſe of a falſe Return the Action was laid in Se; the Defendant moved 
to change the Venue into Middleſex, becauſe this Action would cauſe great Heats in 
the Country; and though the Court inclined: to grant it, yet becauſe the Plaintiff 


would not conſent, and for that he had a Right to lay it in either County, the Mo- 


tion was denied. 2 Salk. 669. The King verſus Mayor of Orford. 

10. *Tis a Rule not to change a Jenue, where neceſſary Evidence ariſes in two 
Counties to ſupport the Action, if the Plaintiff will be bound to give ſome material 
Evidence in the County where he laid his Action ; therefore, where in Trover and 
Converſion the Defendant had Leave to change the Verne, the Plaintiff moved to {ct 


it aſide, and it was granted, he being bound to give Evidence in the County where 


the Action was laid; and in ſuch Caſe the Rule is for him dare aliquam evidentiajy 
de materia in exitu in that County where the Action is laid. 2 Salk. 669. 

11. Aſſault and Battery done in Kent upon the Clerk of Aſſiſe, who brought the 
Action in Middlefex ; and it was moved to change the Venue upon the Common Afi. 
davit, which was granted; but upon the Motion of the Plaintiff it was ſet aſide, and 
the Venue brought back again; for in Strictneſs of Law, an Action for a tranſitory 
Matter may be brought in any County ; and if by Law the Place was material, the 
Defendant might give it in Evidence, as he doth in criminal Caſes ; the Practice of 
changing the Venue firſt began in the Reign of Fac. 1. and that Rule is now become 


the Courſe of the Court; but it never yet obtained in Caſes of privileged Perſons, 


as Barriſters, Ec. who are to attend the Courts, and therefore may lay their Actions 
in Middleſex ; the Plaintiff in this Caſe is Clerk of the Aſſiſe, and is bound to attend 
at Weſtminſter to return the Poſteas, and is the Clerk of the Judge of Aſſiſe for that 
Purpoſe. 2 Salk. 670. Knight verſus Farnaby. 

12, Caſe for ſcandalous Words, He hath feolen two hundred Pounds North of Plate out 
of Wadham College; the Action was laid ju London, and the Defendant juſtified the 
Speaking theſe Words, for that at Oxford in the County of Oxford the Plaintiff did ſteal 
Plate out of Wadham College; whereupon he (the Defendant) ſpoke the Words at 
London prout ei bene licuit; the Plaintiff replied de ſon tort demeſne, upon which they were 
at Iſſue, and the Plaintiff had a Verdict and 50 J. Damages in London; it was moved in 
Arreſt of Judgment that this was a Miſ-trial, for the Defendant having confeſſed the 
Speaking the Words in London, the Point then in Ifſue muſt be, whether the Plaintiff 
committed the Felony which the Defendant in his Juſtification had alledged he did; 
and that is triable only in the County of Oxford. See Ford verſus Brook, and Bowyer 
verſus Fenkyns ; tis plain, it muſt be ſo at Common Law; and whether that is al- 
tered by the Statute 16 & 17 Car. 2. cap. 8. was now the Queſtion ; by, which tis 
enacted, that no Judgment ſhall be arreſted or reverſed, for that there was no right Ve- 
nue, /o as the Canſe be try'd by a Fury of the proper Place or County where the Action is 
laid; which Words muſt not be taken literally; for if they ſhould, then the Statute 
would take away all Trials by a Jury of the proper County, where a local Juſtifica- 
tion is pleaded of any Matter which ariſes out of the County where the Action is laid; 
ſo that the Statute only intended to give a Remedy where there was a wrong Venue, 
and the Cauſe try'd in a right County where the Cauſe of Action did ariſe, and not 
where there was a wrong Venue, and the Action laid in a wrong County ; as for In- 
ftance, if the Iſſue ariſed at Dale in the County of Oxford, and the Venue was of Sale 
in the ſame County, and the Cauſe try'd in that County; here is a wrong Venue but 
a right Coumy, and that was what was intended to be remedied by the Statute, but 
not where the Jeuue was wrong, and the Cauſe try'd in a wrong County; and Fic! 
Twiſden was of that Opinion and ſome other Lawyers; but the other three Judges 
were of a contrary Opinion, that the Words of the Statue are plain, and expreſs to 
help a wrong Venue, where the Cauſe is try'd in the County where the Action is laid. 
1 Sand. 246. Craft verſus Boile. Raym. 181. S. C. By the Name of Craft verſ. I inter. 

13. In an Attatchment upon a Prohibition, the Plaintiff declared that one Cornelius 
Driffe, late Prior of the Hoſpital of St. Fohn dy Kells, in the County of Meath, was 
ſeiſed of the Tithes of Bally Brniſe, in the Pariſh of Darvy ; that thoſe Tithes came to 
H. 8. by the Diflolution, &c. and fo to Xing James, who granted them to one Med»? 
from whom by ſeveral Conveyances they came to Thomas Taylor and his Heirs ; and that 
the Plaintiff as Bailiff to him collected the ſame, and that the Defendant as Rector of te 
Pariſh of Lurgan ſued the Plaintiff in the Spiritual Court for the 'Tithes, pretending they lie 


within that Pariſh, whereas they lie in the Pariſb of Darvy; and the Limits of Pariſhes 
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are determinable at Common Law, ad damnum, &c. there was Judgment by De- 
fault, and upon a Writ of Inquiry, the Jury gave 1007. Damages, and 6 d. Coſts; 
and now upon a Writ of Error brought, the Error aſſigned was, that here was no Ve- 
nue laid, where the Suit in the Spiritual Court was had; fo that if the Defendant had 
pleaded that he did not ſue the Plaintiff in the Spiritual Court after the Prohibition, and 
Ifue had been taken thereupon, there could have been no Trial, and of this Opinion 
was all the Court; and the Judgment was reverſed. Raym. 38). Brogan verſus Au 
ger. See Wrizht verſus Gerrard. Hob. 306. S. P. Ii inch Entr. 641. 3; Ko 

14. Information againſt Blood and others, for conſpiring to indict the Drke 0 
Bucks for Buggery, upon not Guilty pleaded, there was a Trial at Bar, and the Defen- 
dants were found guilty, and it was moved in Arreſt of Judgment, that the Ve. fa. was 
probos legales homines quorum quilibet may expend twenty Pounds in Lands; now if 
that ſhould be allowed, then the Defendants might be kept long in Priſon for want of 
Jurors of that Value ; therefore the Statutes 35 H. 8. cap. 6. and 27 El. cap. 3. direct 
the Form of this Writ ; *tis true, theſe Statutes of themſelves do not extend to crimi- 
al Caſes, but by the Statute 4 & 5 Ph. & Mar. cap. J. tis directed that the Statute 
35 H. 8. ſhall extend to ſuch Caſes, and therefore that Form muſt be followed, eſpe- 
cially ſince the Statute 16 C 17 Car. 2. cap. 3. is expired: To which it was anſwered, 
that it was the Advantage for the Defendant to have a ſubſtantial Jury, and that be- 
fore the Statutes it was and ſtill is in the Power of the Court, to award a Ve. fa. of 
Men who have larger Eſtates, and even of what Eſtates the Court pleaſes ; for which 
Reaſons the Court held this Writ good; only Juſtice Raymond doubted, for if the Court 
had that Power, then the Defendants might be kept in Priſon for want of Jurors of 
that Value; but there was Judgment againſt the Defendants, to pay a Fine of one 
Hundred Marks, and to ſtand in the Pillory. Raym. 417. Blood's Caſe. See Philpot 
verſus Feidler. S. P. and Cro. EI. 257. Morris verſus Thomas. S. P. 

15. In Debt for Rent, upon two Pemiſes of a Meſſuage and Lands, ſituate and be- 
ing in & ſuper acclivitatem de Hampſtead ; there was a Plea, and Replication, and De- 
murrer; and it was objected that this Declaration was ill, becauſe there is no Place 
laid where this Houſe is; for acc/ivitas de Hampſted cannot be taken for a Vill, or Lien 
cs out of a Vill, *tis rather a Deſcription of the Situation of the Houſe: Eut three 
ſudges againſt the Chief Juſtice, that the Ve ſhall come out of H:1pted, tor that 
ſhall be taken to be the Vu. 2 Vent. 271, 272. Harris verſus Parker. 2 Cro. 239. 5. P. 
1 Roll. Rep. 212. Atkinſon verſus Buckle. S. P. but this Judgment was reverſed upon 
Error in B. R. for that acclivitas de Hampied was not a ſufficient Allegaticn of a 
Place where the Honſe was. | 5 

16. In Covenant, the Plaintiff declared upon a Leaſe made at the Pariſh of Sr. 
Margaret's Weſtminſter, between the Defendant, by the Name of lig. Loyd of the 
Pariſh of St. Fames's Weſtminſter, and himſelf, by which ſhe demiſed two Meſſuages 
to him, Oc. fitvate and being in parochin pred? ; there was a Plea and Demurrer to it, 
but it was objected that the Declaration was ill, becauſe there was no certain Place 
laid for thoſe Houſes ; for the Plaintiff alledged that they were ſituate and being in 
parochia pred, when there were two Pariſhes named before, (vz.) the Pariſh of St. 
Margaret, and St. James im I eſtmiuſter, and this was held a good Exception. 2 Vert. 
227. Targett verſus Loyd. | 

17. In an Attachment vpon a Prohibition, the Plaintiff declared that o ſuch a Day 


CH” 


1d Place, he delivered the Prohibtion to the Defendant, and tliat he had proſecuted 

the Suit in the Ecclcftaftical Court, after the Prohibition delivered, there was Judz- 

ment by il dicit, and a Writ of Inquiry, and Damages to one Hundred Pounds; and 
| afterwards a Writ of Error was brought, and the Error aſſigned was, that the Plaintiff 
| had laid no Vere where the Defendant proſecuted, c. after the Writ delivered to 
| him, and for that Cauſe the Judgment was reverſed. 1 Vert. 348, 350. Anger verſus 
: Brewer. 
18. The Defendant being a Lighterman, took Goods in Keut to be carried to London, 
| and the Action being brought againſt him in London, he moved to change the Verne 
; into Kent, becauſe the Damage and Loſs of the Goods was there; but it was denied, 
: | for the Neglect is tranſitory, and not material where it was done; the Hense is never 
+ © changed for a common Carrier, nor in Caſe of Eſcape ; bur it may be otherwiſe ! 
- Caſe of Deceit and Miſ-feaſance. 2 Salk. 670. Heathcott's Caſe. | 
4 19. Action for falſe Impriſonment laid in Middleſex, and brought againſt the Sheriffs 
N of London ; the Venue was changed to Loudou upon the common Affidavit; but that 
a Rule was ſet aſide, becauſe the Officer of the Counter, who is to return the Jury, is 
ie ſub ject to the Sheriff, and therefore it was brought back to Middleſex. 2 Salk. 670. 
es Sir Ham. Gerrard's Cale. 
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| See Baſtardy. (A) 
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(A) 


Widow was married within a Week after the Death of her firſt Husband, 
whoſe Couſin and Heir brought the Writ de Ventre inſpiciendo, directed te 
the Sheriff of L. who returned that he cauſed her to be ſearched by ſuch 
Matrons who found her with Child, & quod paritura fuit within twenty 

Weeks; thereupon it was pray'd that the Sheriff might take her into his Cuſtody, and 

keep her till ſhe was delivered ; but becauſe ſhe ought to live with her Husband, they 

would not take her from him; but he entered into a Recogniſance not to remove her 
from his Dwelling-houſe ; and a Writ was awarded to the Sheriff, to cauſe her to be 
inſpected every Day, by two of the Women which he had returned had ſearched her, 
and that three of them ſhould be preſent at the Delivery. 2 Cro. 685. Thacker verſus 

Diuncomb. Winch 71. S. C. | 

2. Upon the Death of Sir Fra. Willoughby, who left his Lady with Child; the Hus- 
band of his only Daughter, and who had the greateſt Part of the Eſtate ſettled on 
him in Marriage, in Default of Iſſue Male, and intending to ſuffer a common Reco- 
very, in Order to bar the Child that was unborn ; the Widow of Sir Francis petition- 
ed the Judges, and the Lords in Council to ſtay his Proceedings, ſuggeſting that ſhe 
was with Child, which was granted; and thereupon the Husband exhibited a Bill in 

Chancery againſt the Widow, ſetting forth that ſhe affirmed her ſelf to be with Child 

when ſhe was not, and thereupon detained the Evidences and Writings of the Lands, 

and had ſtay'd the Suffering a Recovery, and for that Reaſon pray'd the Writ de Ven- 
tre inſpiciendo, which was granted; whereupon the Sheriffs of London, with a Jury of 

Women, whereof two were Midwives, came to the Houſe of the Widow, and into her 

Chamber ; and the Women, who were {worn by the Sheriffs to ſearch, try, and ſpeak 

the Truth, whether ſhe was with Child or not, did ſearch her, Oc. after the Men 

went out, and gave their Verdict that ſhe was with Child; whereupon the Sheriffs re- 
turned the Writ Auno 39 Eliz. Moor 523. Dame Willonghby's Caſe. 
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of Amendments of Verdicts. (A) Where it helps ill. Pleadings, and Va- 
What Acts and Things ſhall make] riances between the Pleadings and 
Verdicts void, and what not; and of the Title, and where not. (E) 


privy Verdicts. () Where more is found than what is in 
Of repugnant, incertain, and imperfect] Iſſue. (F) 
Verdicts. (C) Where leſs is found than what is de- 


2 


Where it varies from the Declaration, # manded, or in Iſſue. (G) 
Iſſue, and Judgment entered; and | Of Surpluſage in Verdicts. (H) 
will not maintain it, and where it | Of ſpecial Verdicts. (I) 

will maintain it. See Variance. (A) | 
per totum. (D) | 


ER 
Df Amendments of Gerdicts. 


1. N Ejectment the Plaintiif ſet forth a Leaſe made by the Biſhop of Glouceſter, 
and confirmed by the Dean and Chapter; the Jury found the Leaſe made by 

the Biſhop, but not z hc verba, neither did they find the Confirmation which 
| was expreſly in the Leaſe; it was moved, that the Verdi& might be amended 
by the Notes of the Clerk of the Aſſiſe, which were, that they found the Confirma- 

tion ; but e that after a Verdict is returned, it ſhall not be amended; but if 
there is any Miſpriſion, it muſt be amended before the Verdict is recorded; but ' tis 


afterwards too late. Cro. Elia. 111. Mornington verſus Trye. 


(B) 


hat Acts and Things ſhall make it void, what not; and of piiby 


Uerdicts. See Exidences. (D) 11, 12. 


1.7 F the Jury after Evidence given at Bar, do eat or drink at their own Charge, 
I without or before they are agreed on their Verdict, *tis finable only, but ir ſhal! 
not avoid the Verdict ; but if they eat or drink at the Charge of the Plaintiff, and he 
Verdict is given for him, it ſhall make the Verdict void, but not if given for the De- 
fendant. Dyer 55. 1 Inf. 228. F. P. Moor 599. Hall verſus Vaughan. $. P. 
t And, 2. 'The Jury after Evidence given, and after they were gone from the Bar, agreed 
183. S. C. on their Verdict, excepting one of them who had eaten Pears and drank Ale, (but not 
at the Charge of either fe) and he would not agree with the Reſt ; but afterwards 
they all agreed, and the Verdict was adjudged to be good ; but the Juror who had 
eaten was fined twenty Pounds. Dyer 37, 218, | 
1 And. 3. After the Jury are departed from the Bar, if one of the Witneſſes repeat unto 
233. 8. C. them the ſame Evidence which he gave in Court; though he repeat no more, yet that 
ſhall make the Verdict void. 1 Leon. 3 o 5. Elms verſus Metcalf. . 
4. If the Plaintiff, or any other Perſon in his Behalf, after Evidence given, and the 
Jury are gone from the Bar, do deliver any Writing from him to any of the Jurors 
which doth, or may concern the Matter in Iſſue, or give any Evidence to him; in 


ſuch Caſe, if the Verdict is found for the Plaintiff, it ſhall be void; but not if given 


for the Defendant, & jic e converſo; but if a Juryman himſelf carry away any Wri- 
ting unſealed, which was not given in Evidence in Court, that ſhall not mate the Ver- 
dict void. 1 Iuſt. 22). 5 
1 And. 5. The Jury being withdrawn, and remaining a long Time before they were agreed 
8 a ol. on their Verdict, they were ſearched by the Officers who attended them, and ſome of 
. ”* them had Figs, and others had Pippins, which being moved to the Court, they were 
examined on Oath, and two of them confeſſed that they had eaten Figs, and three 
confeſſed that they had Pippins, but did not eat any before they were agreed on their 
Verdict; thoſe who had eaten, were each of them fined five Pounds, and thoſe who 
had not eaten the Pippins, were each of them fined forty Shillings ; but the Verdict was 
upon great Conſideration held good. 1 Leon. 152. Moumſon verſus Porter. 

6. The Solicitor for the Plaintiff, after the Charge given, and before the Verdict, 

gave ſome of the Jurors Money; this was proved by the Oath of two Witneſſes, and 
for that Reaſon the Verdict was ſet aſide. Smith verſus Peaze. 1 Leon. 17. 

7. Three of the Jurors had Sweet-meats in their Pockets, and they were for the 
Plaintiff till they were ſearched, and then they agreed with the other Nine, and 
found for the Defendant ; adjudged, that whether they eat any of the Sweet-meats or 
not, they are finable; and if the Three had drawn over the Nine, they would ſet a- 
ſide the Verdict; but the Nine bringing over the Three, they would not. Godb. 353. 
Ceely verſus Flayles. | 

8. After the Verdict is given, *tis too late to move in Arreſt of Judgment, that the 
Jury have eat and drank after they went from the Bar, and before they gave their 
Verdict; but this ought to be ſhewed before the Verdict is given. Moor 17. 

9. After the Court was riten, the Jury gave a privy Verdict for the Defendant, and 
the next Day they gave a Verdict in Court for the Plaintiff; the Queſtion was, which 
of theſe Verdicts ſhould ſtand ; and adjudged, that it ſhall be the Laſt, becauſe that 
is the true Verdict; the other was only for the Eaſe of the Jury, that they might 

_ refreſh themſelves. Moor 33. 
Cro.Eliz. 10, After a Verdict, it was moved in Arreſt of Judgment, that one of the Jury de- 
616. 8. C. livered a Writing to the Reſt, as Evidence among themſelves, which Writing was not 
iven in Evidence at the Trial; but adjudged no Cauſe to arreſt the Judgment, unleſs 
the Jury had received it from one of the Parties. Moor 546. Drove verſus Short. Cr0- 
Eliz. 616. S. C. by the Name of Graves and Short. 
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11. In an Action of Covenant the Jury gave exceſſive Damages, and the Court of 


Star-Chamber gave more Damages ; but the Jury were never queſtioned, though they 
might, becauſe they received Briefs from the Plaintiff, for whom they gave Damages, 
which is a Miſdemeanor ; but they could not be puniſhed by Information for giving 
exceſſive Damages, but they might by Attaint. Hob. 114. Bradſhaw verſus Salmon. 
12. In Ejectment the Parties were at Iſſue, upon what Day one Pratt became a 
Bankrupt ; and after the Evidence given, and before the Jury went from the Bar, 
the Solicitor for the Plaintiff privately gave one of the Jury the Depoſitions of Pratt 
taken in Chancery, by which he had acknowledged himſelf to be a Bankrupt on the 
Day alledged by the Plaintiff ; which Depoſitions had been read in Court a little be- 
fore : Now when the Jury returned, and had agreed to find for the Plaintiff, the 
Council for the Defendant complained of this Matter to the Court ; and thereupon 
the Jury were examined one hy one upon Oath, whether more was read to them af- 
ter they went from the Bar than before; and they anſwered, that it was not; ano- 
ther Queſtion was, how they were inclined to find before the Depoſitions were read to 
them out of Court; they replied, ſome were for the Plaintiff, and others for the De- 


fendant ; whereupon the Solicitor was committed, and the Court ordered the Verdict 


for the Plaintiff to be taken de bene effe, and all this Matter to be recorded; and 
thereupon the Verdict was ſet aſide. Palm. 325. Heylor verſus Hall. 

13. In Informations the Court may take a privy Verdict, but not in Felony or Trea- 
ſon, and in theſe laſt Caſes if the Jury cannot agree, they are to be carried in Carts 
after the Judges, and may give their Verdict in another County. 1 Vert. 97. The 


Ling verſus Ledgingham. ©. | 
14. The Jury being charged at the Aſſiſes with an Iſſue concerning a Copyhold ; 


after they were gone from the Bar, one of them went from the reſt, and brought with 
him a Court-Roll, and told them he knew the Matter, and that it was for the Plain- 


tiff; but the other Eleven being of another Opinion before they ſaw this Roll, now 


left the Matter to the other Juror, who brought in a Verdict for the Plaintiff ; and 
upon Affidavit made of this Matter, a new Trial was granted. Sid. 235. Goodman 
verſus. Codrmmgton. „„ : 

15. In Ejectment there was a Trial at Bar, and a Verdict for the Plaintiff ; after- 
wards an Afidavit was made, that the Jury had Bottles of Wine brought them be- 
fore they had given the privy Verdict; which Wine together with other Wine, and 
Things which were eaten and drunk by their Servants, and the Tipſtaffs who attend- 
ed, were charged in a Bill, and paid by the Plaintiff's Solicitor; and after they had 
given their privy Verdict, they were likewiſe treated by the Plaintiff's Solicitor ; ad- 
judged, that if the Jury eat or drink at the Charge of him for whom they give a 
Verdict, it ſhall be ſet aſide: Now in this Caſe there was a ſtrong Suſpicion, yet it 
doth not appear that the Wine was had by the Order of the Plaintiff or his Agent ; 
and that after a privy Verdict given, they may eat and drink at the Charge of him 


for whom *tis given; but to drink as they did in this Caſe, though it ſhould not ſet 


aſide the Verdict for the Reaſon before-mentioned, yet 'tis a Miſdemeanor, for which 
they ought to be fined, and the Tipſtaffs who connived at it were fined : If any of 
the Parties, their Attornies or Solicitors ſpeak any Thing to the Jury before they are 
agreed, and which relates to the Cauſe ; as that is a clear Cauſe, or I hope you will 
find for ſuch a Perſon, it will ſet afide the Verdict. 1 Vent. 124. Duke of Richmond 
verſus Wiſe. 1 8 
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Of repugnant, incertain and imperfect Uzrdicts, See Special Verdict, 
(I) per totum. 


1. IN a 9nd juris clamat the Jury gave a privy Verdict over Night, and the next 

Day in open Court they altered it, and found for the Plaintiff, and both Ver. 
dicts were returned on the Paſtea; and the Queſtion was, upon which of them Judy. 
ment ſhould be given; and adjudged, that the later Verdict ſhould ſtand. Mich. 4 


liz. Plow. Com. 210. Sanders verſus Freeman. 


2. Ejectment of thirty Acres of Land in Reading and Sunning; the Defendant was 
found Guilty in ten Acres, but did not ſay in which Town, and quoad reſiduum not 
Guilty; it was moved that this Verdict was incertain, in which of the Towns the ten 


Acres did lie, and therefore no Judgment could be given on it; but adjudged, that 


the Sheriff may be well informed by the Plaintiff, for what ten Acres the Plaintiff was 
given. Cro. Eliz. 465. Portman verſus Morgan. Goldſ. 188. S. C. reported by the 
Name of Thomas and King. 

3. Where the Matter found by a Verdict is doubtful, this is inſufficient, and no 
Jadgment can be given on it; as for Inſtance, an Executor pleads plene adminiſtravit, 
and thereupon Iſſue is joined, and the Jury find that he hath Goods in his Hands to 
be adminiſtered, but do not find to what Value; this is an incertain Verdict; ſo where 
Part of the Iſſue is found, and nothing of the reſt, this is inſufficient for the Whole; 
as where a Writ of Intruſion was brought for intruding into a Meſſuage, and one hun- 
dred Acres of Land; upon the general Iſſue pleaded, the Jury find that he intruded 
on the Lands, but ſaid nothing as to the Meſſuage; this is void for the Whole. 
25 Eliz. The Queen verſus Brace. | 

4. The Defendant Manſell was indicted for the Murder of Fayre ; and the Jury be. 
ing asked, whether they were agreed on their Verdict, they anſwered they were, 
and that Thomas Clerke their Foreman ſhould ſay for them, who ſaid, that the Defen- 
dant was Guilty of Manſlaughter ; whereupon the reſt of the Jury diſagreed, and ſaid 
it was not their Verdict; then the Court asked the ſaid Mauſell, whether he would be 
diſcharged of this ſaid Verdict and Jury, who conſented ; and he was try'd by ano- 
_ Jury upon the ſame Indictment, and found Guilty. x Aud. 103. Manſells 
Cale. | | 

5. In Replevin, Oc. the Plaintiff declared for Taking, Ec. in a Place called Fil- 
letts; the Defendant pleaded, that the Place where, Ec. contained ſeven Acres, of 
which one Snelling was ſeiſed, and held the ſame of the Lord Cornwallis by Fealty, 
Suit of Court, &c. and ſo juſtified the Taking, Cc. for not coming to Court; the Plain- 
tiff replied, that the Place where, Cc. was Hors de ſon Fee of the Lord Cornwallis ; the De- 
fendant rejoined, that it was not out of the Fee; upon which they were at Iſſue, and 
the Jury found that Selling was ſeiſed of the ſeven Acres called Flletts, and held of 


the Lord Cornwallis, as the Defendant had ſet forth; and that he was likewiſe ſeiſed 


of two Acres of Meadow, likewiſe called Filletts, which he held of one Agmondeſhai, 
&c. and that the Cattle were taken in theſe two Acres; and per Curiam, this Verdict is 
void, for it doth not anſwer the Matter in Iſſue, becauſe it ſets forth that Filletts was 
held of one Agmondeſham; which may be true, and yet held of the Lord Cornwallis as 
ſuperior Lord; ſo that as this Verdict is, it ſtands undetermined, whether F7/lets was 
within the Fee of the Lord Cornwallis or not. 1 And. 237. Freeland verſus Barnes. 

6. In Replevin the Defendant pleaded, that the Place where was his Freehold, &c. 
and thereupon they were at Iſſue, and the Jury found that the Defendant married 7 
Il iſe, who was ſeiſed in Fee of the Place where; &c. by Reaſon whereof the Hus- 
band and Wife in Right of the Wife were ſeiſed, and that the Husband had no other 
Freehold ; it was a Queſtion, whether this Verdict was for the Plaintiff or Deſendant; 
and adjudged that it was againſt the Defendant, becauſe *tis not the Freehold of the 
Husband as plcaded, but of him and his Wife. 2 And. 48. 
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nm, Aſſumpſit, &c. upon not Guilty pleaded the Jury found, that by Non-performance 
of the Promiſe the Plaintiff had ſuſtained 5o s. Damages, and aſſeſſed Coſts ; it was 
adjudged upon a Writ of Error brought, that this was no Verdict, for the Jury have 
not found the Matter in Iſſue, (viz.) whether the Defendant promiſed or not, for the 
Finding that the Plaintiff ſuſtained Damages, Oc. is the Finding the Promiſe by Im- 
plication, which is very incertain and inſufficient. Tel. 77. Shelley verſus Alſop. 

8. The Parties being at Iſſue upon a Writ of Arinyity, the Jury found for the 
Plaintiff, and all the Arrearages, but did not aſſeſs any Damages or Coſts ; it was re- 
ſolved that this Verdict being imperfect, could not be ſupplied by a Writ of Enquiry 
of Damages ; whereupon the Plaintiff releaſed his Damages and Coſts, and then he 
had Judgment for the Arrears, becauſe his Releaſe was for the Benefit of the Defen- 
dant. 11 Rep. 56. Bentham's Caſe. | 

9. Replevin of taking his Sheep in Cotteſinore Common; the Defendant made Conu- 
{ance of the Taking for Damage-feaſant ; the Plaintiff replied, that Cotteſmore Com- 
mon contained Acres, (and left a Blank for the Number) and that he was ſeiſed 
in Fee of one hundred Acres, Parcel of the ſaid Common, and ſo preſcribed to have 
Common in the Reſidue of Cotteſmore Common: for four hundred Sheep, as appurtenant 
to the ſaid one hundred Acres; upon a Traverſe of the Preſcription, it was found 
againſt the Defendant, who thereupon moved in Arreſt of Judgtnent, becauſe the 
Plaintiff having left a Blank for the Number of Acres contained in Cotteſinore Common, 
non conſtat what the Refidue were in which he preſcribed to have Common; but it 
was adjudged for the Plaintiff, becauſe in this Action he was not to recover any Land, 
but Damages only, for unlawfully taking his Sheep ; and the Jury having found the 
Preſcription, have found that there was a Reſidue of the Common; and it doth not 
ſignify whether 'tis more or leſs, becauſe what ever it be more than one hundred A- 
cres, the Plaintiff ought to have Common there. Tel. 146. Cope verſus Templer. 

10. Treſpaſs againſt Husband and Wife for beating his Mare, and for other 'Treſ- 
paſſes ; upon not Guilty pleaded the Jury found that the Mife did beat the Mare, and 
as to the Reſidue they find not Guilty; adjudged this Verdict is imperfect, becauſe no- 
thing is found as to the Beating the Mare by the Husband, either againſt him, or by 
acquitting him ; for the Finding, as to the Reſidue not Guilty doth not extend to the 
Beating the Mart, but to the reſt of the Treſpaſſes. Ze. 106. Drury verſus Dennis. 
Antea Baron and Feme. (E) 14. S. C. = | 

11. Action againſt Husband and Wife; ſhe was found not Guilty, but the Verdict 
being imperfect, a Ve. fa. de novo was awarded, and then a general Verdict was given 
againſt both that they were Guilty ; it was objected this was a void Verdict as to the 
Wife, becauſe ſhe was found not Guilty by the firſt Verdict, and that is entered on 
the Roll; but adjudged, that the firſt Verdict being imperfect, *tis. as no Verdict, 
and all which was found by it is void, though tis entered on the Roll. 2 Cyo. 627. 
Langley verſus Paine. „ 

12. Treſpaſs for breaking his Cloſe, depaſcendo averiis, (viz.) equis, Vobis, vaccis, &c. 
the Defendant pleaded quoad the Treſpaſs averiis depaſcendo, &c. præterquam duobus 
ſpadonibus & tribus vaccis not Guilty; and as to them he juſtified by a Preſcripton to 
have Common, Sc. upon which they were at Ifſue, and the Jury found that the De- 
fendant was Guilty cum aliquibus averiis, and aſſeſſed Damages, Cc. and afterwards 
upon Error brought it was aſſigned for Error, that the Verdict was incertain, becauſe 
it found the Defendant guilty depaſcendo cum aliquibus àveriis, and did not find how 
many, or of what Sort of Cattle ; but adjudged, that the Verdi& was 
that it was not more incertain or general than the Declaration; and that having found 
the Defendant guilty of depaſturing ſome, 'tis not material in what Number, or how 
many Head of Cattle there were. 2 Cro. 662. Elſton verſus Burrowes. 

13. Caſe, &c. by the Sheriffs of Norwich, for that a Ca. ſa. was directed fo them 
to take B. R. and that they 20 Feb. made a Warrant to three Serjeants to take him by 
Force; whereof the Serjeants on the 26 of Feb. did take him, and that he reſcued 
himſelf and eſcaped ; the Jury found that about the 20th of February, &c. the War- 
rant was made, but not on the 2oth of Feb. and that the Serjeants by Force thereof 
about the 26th of Feb. did take him, and that adtunc & ibidem ſeipſum reſcuſſit, &c. it 
was objected that this Verdict was incertain, for the Foundation of the Action being 
the Wrong done in the Defendant's reſcuing himſelf and eſcaping, here is no certain 
Time found when it was done, but only circa 26th of Feh. which might be after the 
26th of Feb. as well as before, and then *tis not within the Iſſue; but the Court ad- 
judged, that the Finding adtunc & ibidem ſeipſum reſcuſſit muſt reier to a certain Time, 
(viz.) to the 26th of Feb. Godb. 125. Tarrow verſus Bradſhaw. 
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14. Debt by an Executor againſt the Defendant as Executor of B. G. who pleaded, 
that B. G. died inteſtate, and that before the Action brought, Adminiſtration of his 
Goods was committed to another who adminiſtered, and yet doth adminiſter; the 
Plaintiff replied, that B. G. died inteſtate, and that before Adminiſtration was grant- 
ed, ſeveral of his Goods came to the Hands of the Defendant, which Goods the De- 
fendant as Executor to the ſaid B. G. adminiſtravit vel aliter ad uſum ſuum proprium ; upon 
which they were at Iſſue, and it was found againſt the Defendant in the Disjun#ive, 
as it was pleaded; adjudged, that this Verdict was certain, and that it was not an im- 
proper Iſſue in the Disjunctive; for the Verdict is true, if he did either adminiſter or 
convert the Goods to his own Uſe, becauſe *tis but the ſame I hing ſpoken two Ways, 
and the Point in Iſſue is directly found by either of theſe Ways, (viz.) that the De. 
fendant was an Executor de ſou tort before the Adminiſtration was 1 to that 
other Perſon ; by Reaſon whereof the Plaintiff had a good Cauſe of Action veſted 
in him, which ſhall not be taken away by an Adminiſtration, tho' it had been granted 
before the Action brought. Hob. 49. Keeble verſus Osbaſton. 55 5 

15. The Plaintiff declared for ſeveral Goods ſold at ſeveral Times, amounting to ſe. 
veral Sums, and upon ſeveral Retainers to do Work, amounting in the Whole to 40. 
the Defendant pleaded il debet, upon which they were at Iſſue, and the Jury found 
that he was indebted to the Plaintiff in 30 J. & quoad reſiduum non debet ; and up- 
on a Writ of Error brought, that was aſſigned for Error, (viz.) that this Action of 
Debt being brought for ſeveral Parcels of Goods ſold, and upon ſeveral Retainers for 
Work done, and the Jury finding that he owed 30 J. & quoad reſiduum non debet ; the 
Defendant cannot tell for what Parcel tis found againſt him, and for what Parcel he 
is acquitted ; ſo that he cannot plead this Recovery in Bar to any other Action to be 
brought for the ſame Goods, or have an Attaint againſt the Jury, if the Verdict 
ſhould be falſe ; and for this Reaſon the Judgment was reverſed. Hill. 20 Fac. 2 Coo. 
653. Treſwell verſus Middleton. ' 

16. Leaſe to Stephen, John and William, habendum for their three Lives, and the 
Life of the Survivor; Proviſo, that during the Life of Stephen the other Leſſee oh; 
{hall have no Benefit, Cc. In a {ſpecial Verdict in Ejectment, the Jury did not find 
that John, one of the Leſſees for Life, and who now made this Leaſe, was living; 
and adjudged that it was not material, for it was found ſo by Implication, becauſe 
they found that if this was a joint Leaſe to all three for their Lives, then the De- 
fendant is not Guilty of the Ejectment; but if 'tis a Leaſe in Remainder one after 
another for their Lives, then he is Guilty; by which it appears that they did not 
doubt but the Leſſor Fob; was living, who together with Stephen and William joined | 
in the Leaſe; upon which this Ejectment was brought. Moor 267. Leverſage verſus } 
Cuble. | 
17. In Aſſiſe the Defendant pleaded, that he was not Tenant of the Freehold, and 
if it ſhould be ſo found, then he was not Guilty of any Wrong or Diſſeiſin; the Ju- 
ry found the Defendant "Tenant prout, &c. and that he diſſeiſed the Demandant niſi 
the Words in ſuch a Will gave the Tenant a Title ; whereupon he had Judgment, 
and upon a Writ of Error brought the Error aſſigned was, that the Jury had not found 
that the Demandant was ſeiſed, &c. for in an Aſſiſe the Seiſin and Diſſeiſin ſhould al- 
ways be found ; beſides the Verdict was imperfect, it being that the Tenant diſſeiſed 
the Demandant if the Words in a Will gave him (the Tenant) a Title; but the 
Judgment was affirmed, for the Diſſeiſin implies, that the Demandant was ſeiſed, and 
the Niſi is ſuperfluous and idle, becauſe the Verdict was perfect before in the Matter 
with which the Jury were charged, which was the Seifin and Diſſeiſin. Moor. 431. 
Mounſon verſus Weſt. 

18. Error of a Judgment in C. B. in Detinue, where the Jury found for the Plain- 
tiff, and gave him 40 5. if the Deed could be delivered to him, and if not, then 7“ 
Damages; and the Judgment was entered that the Plaintiff recuperet 40 5. vel „J. lea- 
ving out, if the Deed could not be had; and for that Reaſon the Judgment was re- 
verſed. 2 Roll. Rep. 413. Heyward verſus Peters. 

19. Aſſumpſit, that whereas there was a Controverſy concerning a Right of Com- 
mon in a certain Place there encloſed by B. G. and the Tenants entring for their Com- 
mon, he brought one Action of "Treſpaſs, Oc. and if the now Plaintiff, who was one of 
the Tenants, would defend the ſaid Suit, and maintain the Title to the Common, the De- 
fendant promiſed to pay, c. and farther ſhewed that he pleaded not Guilty to that 
Action of 'Treſpaſs, and that the Jury found for him; the Defendant pleaded, that 
the now Plaintiff non defendit ſectam, in Maintenance of the Common, which was found 
againſt him; it was moved for the Defendant in Arreſt of Judgment, that a 

I ougut 


1 i 


Verdict. 


«dts he a 


ought to have pleaded ſuch a Plea, by which the Title of the Common migbt have come 
in Queſtion ; but by his Pleading not Guilty, he had diſclaimed the Title, and ſo it 
was adjudged. Hetley 4. Hambleton verſus Bull. 

20. Ejectment of 3000 Acres of Land, 3 ooo Acres of Paſture in Reading per nomina 
of the Manor of AM. and five Cloſes per nomina, &c. upon not Guilty pleaded, the 
Jury found quoad four Cloſes of Paſture, containing by Eſtimation 2000 Acres of Pa- 
ſture, not Guilty, and quoad reſiduum, they found ſpecial Matter in Law; adjudged this 
Verdict is incertain, becauſe 02 conſtat what that Refidunm is. Cro. Car. 113. Wool. 
mar verſus Paſton. 

21. In Debt for Rent, the Plaintiff declared on a Leaſe for Years of Copybold 
Lands, &c. rendring thirty Pounds per Ann. Rent, and upon a Leaſe of Freehold 
Lands rendring twenty Shillings per Ann. Rent, by equal Portions on Michaelmas and 
Lady-Day, and for 15/7. 10s. the Action was brought; upon il debet pleaded, the 
Jury found for the Plaintiff, guoad the ten Shillings for the Freehold Land; and for the 
Defendant, quoad the fifteen Pounds for the Copyhold Lands; the Clerk of the Aſſes 
returned the Poftea, that it was found for the Plaintiff guoad the ten Shillings, Parcel of 
the 15 J. 105. and quoad the Reſidue of the 15 J. 105. for the Defendant, but did not 
diſtinguiſh whether the ten Shillings, which was not paid, was for the Freehold or Copy- 
hold Lands; and thereupon it was moved, that the Verdict was incertain which of 
the Rents was unpaid ; but the Judge, before whom the Iſſue was tried, remembring 


that the Jury had found for the Freehold for the Plaintiff, by the Rule of Court the 


Return of the Poſtea was amended. Cro. Car. 246. Elliot verſus —_ 3 
22. In Ejectment, upon not Guilty pleaded, the Jury found him Guilty in tanto 
unins meſſuagii in occupatione B. G. quant ſtat ſuper ripam; it was inſiſted, that this 


Verdict was not incertain, becauſe certum reddi poteſt, upon the View of the Sheriff; 


but it was adjudged, that though ſuch a Verdict might have been goòd in an Action 
of Treſpaſs, where Damages only are to be recovered ; yet 'tis not ſo in Ejectment, 
where the Houſe or Land it ſelf is to be recovered. March 97. Fuxon verſus Andrews. 

23. Caſe, &c, for that the Plaintiff having ſold to the Defendant ſo much Wood, he 
promiſed to pay ſo much to the Plaintiff, and to carry it away before ſuch a Day; the De- 
fendant pleaded that he paid the Money at the Day; and as to the Carrying the 
Wood away before ſuch a Day, he pleaded non aſſumpſit, and the Jury found that he 
did not pay the Money at the Day; and as to the Carrying away the Wood, E9c. uon 
aſſumpſit; it was adjudged, that this Verdict was ill, for though the Defendant had di- 
vided the Promiſe in his Plea; yet 'tis but one entire Thing, and cannot be divided 
by the Jury ; therefore they ought to have found either all for the Plaintiff, or all a- 
gainſt him. March 100. Eaſt verſus Farmer. 250 | 

24. In a Quare Impedit, a ſpecial Verdict found, and an Inſtrument under the Hand 
and Seal of the Biſhop, with this Indorſement, (viz.) That a Reſignation was acknow- 
ledged and accepted by the Biſhop; adjudged, that the Verdict had not found a Re- 
ſignation in Fact, but only Evidence of a Reſignation; tis like a Verdict finding in- 
ſtead of a Feoffment, that there was a Deed and Livery endorſed. Noy 147. Smith 
verſus Fokes. | 
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There it varies from the Declaration, JTue, and Judgment enter 
ed and will not maintain it; and where it will maintain it. Sce 
Variance. (B) 1. 


. 


1 N a Writ of Entry of ſeventy Acres of Land in Henley, the Tenant pleaded, 


that one B. G. was ſeiſed in Fee, and leaſed the Land to him for Life, Gc. the 
Demandant replied, and likewiſe made a Title under the ſaid B. G. abſque hoc, that 
he leaſed to the Defendant modo & forma, &c. and the Jury found that B. G. and fix 
others were ſeiſed of the ſeventy Acres, and of a Meſſuage in Henley, &c. to the Uſe 


of the ſaid B. G. and that they all joined in a Leaſe of the ſaid Houſe with the Ap. 


purtenances unto the Tenant ; adjudged, that this Verdict did not maintain the Iſſue 

for the 'Tenant. Dyer 158. Marrow's Caſe. Ee, 
2. In a Writ of Entry in the Q:ibas for ſeventy Acres of Land in H. the Tenant 

pleaded, that one C. was ſeiſed in Fee, and made a Leaſe of the Land to him for 


Life; the Demandant entitled himſelf to it, ab/que hoc, that C. made a Leaſe to 


the Tenant odo & forma, and upon this they were at Iflue, and the Jury found that 
C. and ſix others were ſeiſed to the Uſe of C. of the ſaid ſeventy Acres, and of an 
Houſe in H. which Houſe and Land had been always called VJ. and that the ſaid C. 
and the other ſix joined in a Leaſe of the ſaid Houſe, Sc. called VJ. with the Appur- 
tenances to the Defendant ; adjudged, that this Demiſe will not maintain the Iſſue for 
the Defendant. Hil. 5 Mar. Dyer 158. = Y 
3. The Town of Lamberhurſt extended into Kent and Suſſex, the Manor of H. is in the 
Town of Lamberhnrſt ; the Leſſor made a Leaſe to B. G. of all his Lands in the Town of 
Lamberhurſt, except the Manor of H. when in Truth he had no other Lands there; and 
an Ejectment being brought of the Manor of H. in Kent, upon not Guilty pleaded, the 
Ve. fa. came from thence, and the Verdict found that the Leſſor had not any Thing in 
Lamberhurſt, but the ſaid Manor of H. adjudged this did not maintain the Ifſue, for they 
ought to have found that the Leſſor had not any Thing in Lamberburſt in the County of 
Kent; for the Ejectment being brought of the Manor of H. in Kent, the general Iſſue 
muſt relate to that, (viz.) that he was not Guilty of the Treſpaſs and Ejectment 
out of the Manor in Kent. 3 Leon. 64. Linckford Schollar's Caſe. 5 
4 Sci. fa. upon a Recogniſance, the Defendant pleaded in Abatement, that B. R. 


was ſeiſed of three Acres of the Land not named, Judgment ff executio; the Iſſue 


was, if the ſaid three Acres were the Lands of B. G. or not, and the Jury found that 
B. G. and the Cogniſor were Jointenants; adjudged, that this Verdict would not main- 
tain the Iſſue, for that was whether B. R. was ſeiſed of the three Acres or not; the 
Defendant affirmed he was, which is falſify*d by the Verdict, for by that 'tis found he was 
ſeiſed with another, and ſo not ſole ſeiſed as the Iſſue imports ; therefore the Defen- 
dant having alledged what is falſe, the Verdict ſhall be for the Plaintiff. Go/ds. 161. 
Greſham verſus Maine. | 

5. In Replevin, the Defendant entitled himſelf to have Common ; the Plaintiff tra- 
verſed the Common, and the Jury found that he ought to have Common, but that 
every Copyholder, Time out of Mind, had uſed to pay a Hen and five Eggs yearly for 
the ſame; adjudged that the Plaintiff ſhould recover, though the Verdict found more 
than was in Iſſue; for this was not a Modus of commoning, paying ſo much but 
a collateral Recompence to be paid for the Common ; and the Plaintiff need not ſhew 
more than makes for him. 5 Rep. 77. Grey's Caſe. 

6. Debt againſt an Executor, who pleaded plene adminiftiravit ; the Plaintiff replied 
Aſſets in Its, the Jury found Aſſets in Jreland; adjudged, that the Finding Aſſets 1s 
the Sul ſtance, and the Finding them to be in Ireland is but Surpluſage. 6 Rep. 46- 
Dowdale's Caſe. 
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Verdict. 


J. In an Avowry the Iſſue was, whether the locus in quo, &c. was the Freehold of 
the Avowant or not, and the Verdict found that it was the Freehold of the Avowant's 
Mife; adjudged that the Iſſue was found againſt him, for when he alledged that it 
was his Freehold, it muſt be intended that he is ſole ſeiſed, and in his own Right. 
Cro. Eliz. 524. Bonner verſus Walker. 

8. In Detinue, Sc. the Plaintiff declared that on 16 Feb. 36 Eliz. he delivered to 
the Defendant ſeveral Parcels of Plate, (viz.) a Baſon, Ewer, Silver Bowl, and ſeve- 
ral other Parcels, to be redelivered to him on the ſeventeenth Day of May following 
which he had not done; the Jury found that the Plaintiff was poſſeſſed as aforeſaid, 
and that by Indenture made between him and the Defendant, he ſold to the ſaid De- 
fendant ſeveral Parcels of Plate prout in the Indenture, which they found in hec verba, 
in which the Baſon and Ewer, and all the Parcels were mentioned, for which the Plain- 
tiff had declared; but they did not find that he Parcels in the Declaration were the ſume 
with thoſe mentioned in the Indenture ; and after a Judgment for the Plaintiff, this being 
aſſigned for Error, it was held ill; for though the Parcels in the Declaration and In- 
denture are all one in Name, yet they may be ſeveral, and Jntendment will not help in 
this Caſe. Trin. 34 El. Cro. El. 866. Bateman verſus Elmer. 

9. Debt againſt an Executor for Rent due in the Time of his Teſtator ; the Defen- 
dant pleaded, that the Teſtator in his Life-time had aſſigned the Term to another, 
and that the Rent was /evied by Diſtreſs, & fic non detinet; the Jury found that the 
Aſſignee paid the Rent to the Plaintiff, which he accepted, but that 20 Difre/s was 
taken ; adjudged, that this was a good Verdict, becauſe the Subſtance of the Plea was 
found, (viz.) that the Rent was paid, and by Conſequence the Defendant 21! detinet. 
Trin. 31 El. Cro. El. 140. Sir Tho. Cecil verſus Harris. | 

10. V. R. and three others brought an Action of Treſpaſs @yare vi & armis clanſum 

fregit, the Jury found a ſpecial Verdict, that /. R. only was ſeiſed of the Cloſe con- 
taining ſixteen Acres, Ec. and that he expoſuit cas to the other three Plaintiffs to be 
ſowed, and that he ſhould find half the Seed, and the other three ſhould find the 
other half, and that the Lands were ſowed accordingly, and that the Boar of O. came 
and deſtroy d the Corn, c. adjudged, that by this Verdict the Writ ſhall be abated, 
becauſe they all four joined in the Writ, and it appeareth by the Verdict, that three 

of them had no Intereſt, and therefore the Defendant cannot break heir Cloſe. Hill. 
30 Elix. Goldsb. 55. Hare's Caſe. - 

11. Caſe, Sc. for that the Defendant ſold to him two Oxen, and warranted them to 
be ſound; upon not Guilty pleaded, the Jury found him Guilty as to one, and not 
Guilty as to the other; it was objected, that the Warranty alledged was joint, fo that 
this could not be the ſame Warranty ; but adjudged, that the Action is founded on 
the Deceit, and not on the Contract. Cro. El. 884. Gravener verſus Moſc. 

12. In Treſpaſs the Defendant pleaded that the Land was Copyhold, Parcel of the Moor 
Manor of R. and that the Cuſtom there is, for the Widow of a Copyholder in Fee 412. S. C. 
to have her Free-bench, and that if the eldeſt Son dieth leaving Iſſue, living the Wife, 
ſuch Iſſue Hall not have the Land, but the ſecond Son; the Jury found the Cuſtom as be- 
fore, (viz.) that the younger Son ſhould have it, »leſs the eldeſt Son was admitted to 
the Reverſion in his Life-time, &c. adjudged that the Cuſtom found, is not the Cuſtom 
put in Iſſue, but that and more, and therefore tis againſt the Defendant. Cro. Elix. 
415. Forreſter verſus Haye. : 

13. It was put by the Court as a Rule in Law, that where a Verdict ſeemeth to 
rary, or not conclude formally to the Iflue, ſo as the Words of the Iſſue cannot be 
found in the Verdict, yet the Court ſhall work into Form, and make it ſerve ;. as for 
Inſtance, in a Præcipe, he in Reverſion came in and ſaid that the Tenant was only 
Tenant for Life, and pray'd that he might be received to defend his Title to the Rever- 
fion ; the Defendant pleaded, that the Tenant in the Action was Tenant in Fee; upon 
which Iſſue was taken; and the Jury found that neither the Tenant, or he in Rever- 
fion had any Thing in the Lands, which Verdict was quite beſides the Iſſue; yet it 
was adjudged, that he in the Reverſion ſhould be received to defend his Right, if he 

| had any, becauſe by the Finding that the Tenant had nothing in the Lands, it plain- 

ly appears that he had no Fee, which was all that was put in Iſſue. Hob. 54. Foſter 

errſus Fack/or. 
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Verdict. 


nn. 


14. In Debt for Rent, the Defendant pleaded, that before the Rent was due the 


Plaintiff entered, but did not ſay that he expelled him, or held him out; the Plaintiff 
replied non 4rtravit, upon which they were at Iſſue, and the Defendant had a Verdict 


2 Roll. 
Rep. 413. 
Anrtea. 
(C) 18, 
S. C. 


and Judgment ; for though his Plea was inſufficient, yet becauſe the Verdict was full 
to the Iſſue, he ſhall recover, the Iſſue being found for him. Hob. 326. Reynolds ver- 
ſus Buckle. Pp | a 

15. In Detinue of a Bond, there was a Verdict for the Plaintiff, and 17. Dama- 


ges; and if the Bond cannot be reſtored, then the e twenty Pounds Damages 


more; the Judgment was entered that the Defendant ſhould pay ſeven Pounds, aud 
the ſaid Bond of twenty Pounds; and the Diſtringas to the Sheriff was to diſtrain for 
the Bond, or twenty Pounds; it was aſſigned for Error, that the Verdict did not war- 
rant this Judgment, for one was conditional, and the Judgment ought to be ſo like- 
wiſe, (viz.) if the Bond is not reſtored, then to have the twenty Pounds; but the 
Judgment was to pay the ſeven Pounds, and the ſaid Bond of twenty Pounds; and 
by the Diſtringas the Sheriff might diſtrain for the Bond, or the 8 0 Pounds, 
which ought not to be; for he ought to diſtrain for the Bond firſt, and if he cannot 
have it, then for the twenty Pounds, the Judgment was reverſed. 2 Cro. 681. Peters 
verſus Heywood, 35 | 

16. Caſe for diſturbing him in his Common, by putting in his Cattle, and eating the 
Graſs, &c. the Detendant pleaded not Guilty, and the Jury found him ſo as to the 
Putting in his Cattle, but Guilty as to the Eating the Graſs; it was objected, that the 
Wrong found by the Jury, was not the Wrong for which the Plaintiff had declared, 
becauſe that was for a Miſdoing, by putting in his Cattle, of which they acquitted him; 
and though they found him Guilty of eating up the Graſs, that is only a Circum- 
{tance of the Injury ; but adjudged the Action is well brought, for the Subſtance of 
the Verdict ſhall be regarded, rather than the Circumſtances. 9 Rep. 112. Mary's 
Caſe. . N 

1. In Ejectment, Oc. the Defendant pleaded, that long before the Leaſe and Eject- 
ment one J. R. was ſeiſed in Fee, Cc. and made a Leaſe of the Lands to him the 
ſaid Defendant, and that he entered and was poſſeſſed till the Leſſor of the Plaintiff 
entered and diſſei ſed him, who being ſo ſeiſed by Diſſeiſin, made the Leaſe to the Plain- 
tiff; and that the Defendant re- entered and ejected him; the Plaintiff replied, that 
his Leſſor was ſeiſed in Fee, and made a Leaſe to him, and that the Defendant 
turned him out, and traverſed that he did not diſſeiſe him; and Iſſue being joined 
upon this Traverſe, it was found for the Plaintiff; and it was objected againſt him in 
Arreſt of Judgment, that this was a vain Iſſue, becauſe it appears by the Defendant's 
Plea that he was only a Leſſee for Tears, and that as ſuch he was poſſeſſed ; and if ſo, 
he cannot be diſſeiſed; therefore the Allegation of a Diſſeiſin was vain and impoſſible, 
and Iſſue being taken upon it 'tis a Miſ-trial, and though the Plaintiff had a Verdict, 
he cannot have Judgment ; but adjudged, that though the Defendant's Plea is bad, 


and the Plaintiff 1 4 have demurred to it, yet he himſelf ſhall take no Advantage of 


his own ill Plea; for though the Ifſue is joined upon this falſe and vain Allegation, 
and *tis found by the Jury that the Leſſor of the Plaintiff did not diſſei ſe the Defen- 
dant; yet Judgment ſhall be given for the Plaintiff upon this Verdict, becauſe it well 
ſtands with the Law ; but if it had been found for the Defendant, that he was diſſeiſed, 

he ſhould never have Judgment. 2 Cro. 678. Fobns verſus Ridler. 
18. Quare impedit by the King againſt the Biſhop of Rocheſter and Fackſon, wherein he 
declared that Queen liz. was ſeiſed of the Advowſon of the Church of M. in Groſs, and 
preſented one W. R. who was admitted, c. and that the Church being now void, Ge. 
it belonged to the King to preſent ; the Defendant pleaded, that before the Queen had 
any Thing in the Advowſon, Fohn Biſhop of Rocheſter was ſeiſed of the ſaid Advowſon 
in Fee, and collated J. P. that the Biſhop was tranſlated to Norwich, and that ſeas 
vacante J. P. died, and the Queen preſented VJ. R. who being now dead, it belonged 
to the now Biſhop of Rocheſter, who collated the ſaid Fack/or, &c. and traverſed that 
the Queen was ſeiſed of the Advowſon ; the Defendant took Iſſue upon the Traverſe, 
and the Jury found that he Queen had the Advowſon to preſent for two Turns one after 
another, and that the Biſhop had the third Turn, and that the firſt Turn of the 1 * 
was ſatisfied by her preſenting V. R. and that ſhe and her Preſentee being now dead, 
this was the ſecond Turn for the King; adjudged, that tho' this Verdict did not find 
the Iſſue for the King, for that muſt be underſtood of the whole Advowſon, and they 
found only that he had a Right to two Turns; yet becauſe it appeared by the W 
1 that 
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that this Preſentation now in Queſtion belonged to the King, for that Reaſon he had 
Judgment. Hob. 118. The King verſus Biſhop of Rochefter. 


19. Debt upon a Leaſe for Years, rendring Rent, Ec. the Defendant pleaded, 1 And. 


that tempore dimifſionis the Plaintiff had nothing in the Lands, Ec. upon which they 13. S. C 


were at Iſſue; and the Jury found, that, as to Part of the Lands, the Plaintiff did demiſe 
them as he had declared, and as to. other Part thereof, that he did not demiſe them. 
Sc. adjudged, that upon this Verdict the Plaintiff could not have Judgment for any 


Part, but muſt begin again, and declare upon a Leaſe of thoſe Lands which he did de- 
miſe. Moor 80. Slifield verſus $1b1/.. 


20. Debt upon Bond; the Iſſue was, whether the Plaintiff poſſidebat, gaviſus fuit & 


babuit the Office of a Beadle of the Court of Conſcience in London, from ſuch a Day 


to ſuch a Day; the Jury found that there was ſuch a reputed Office, Ec. and that 
the Plaintiff occupavit officinm præd for ſo long Time, Ec. it was excepted againſt 
this Verdict, that the Iſſue was not found, for that was, whether the Plaintiff 
poſſidebat, &c. the Office; and the Jury found that occupavit, &c. which will not 
amount to the Poſſeſſion; but adjudged, that the Verdict was good. Moor 401. Dud- 
ley verſus Knight. | 5 

21. Aſſumpſit, &c. in which the Plaintiff declared, that the Defendant in Conſi- 
deration, Ec. promiſed to pay the Plaintiff 5 J. when he ſhould be therennto re- 
quired ; upon non aſſumpſit pleaded the Jury found that he did promiſe to pay, Ec. 
but they ſaid nothing of the Requeſt ; and upon a Motion in Arreſt of Judgment, 
the Verdict was ſet aſide for this Reaſon. Moor 406. Alſop verſus Cleydon. 

22. Aſſumpſit, &c. for that the Defendant promiſed to pay, Ec. when the Plain- 
tiff delivered to him (the P<tendant) certain Broad Cloth in London; upon nom af- 


ſumpfit pleaded the. Jury found a ſpecial Verdict, that the Defendant promiſed, Es. 


but that the Plaintiff was to deliver Broad Cloth, Part of which was to be dy'd 
in one Colour, and the other Part in other Colours; adjudged, that the ſpecial Matter 
thus found by the Verdict did maintain the Declaration; and that the Defendant 
ought to have pleaded ſpecially, and traverſed the g-neral Promij? in the Declaration. 
Moor 466. Cheyney verſus Hawes. 5 . 

23. Aſſumpſit; upon nom aſſumpſit pleaded, the Jury found that the Defendant pro- 
miſed, but not for the Conſideration mentioned in the Declaration, but for another 
Conſideration; for which Reaſon the Judgment was, quod querens nil capiat, &c. Muor 
470. Revera verſus Baptiſta. | 


24. Caſe, &c. for the Eſcape of J. R. the Jury found that V. R. was taken by 


the former Sheriff, and not by the Defendant, but delivered to him by the old She- 


riff: Now though this was not purſuant to the Declaration, yet ſince it was found 


that I. R. was impriſoned and eſcaped the Plaintiff had Judgment, for there is a 
Difference between Actions founded on a Wrong and on a Contract; for where 
"tis founded on a Wrong, as on a Treſpaſs or an Eſcape, Ec. tis maintainable, if 
any Part of it is proved; ſo in Debt for Rent, if 20 J. is demanded, a leſs Sum ma 


be found, becauſe it may be apportioned ; but where an Action is founded on a2 


Contract, there *tis entire. 2 Cro. 380. King verſus Andrews. 5 

25. Debt for an Eſcape againſt the Sheriff, for that V. R. and his Wife were ini 
Execution and eſcaped ; upon il debet pleaded, the Jury found that the Husband 
was in Execution and eſcaped, but that the Wife never was in Execution ; and not- 
withſtanding this did not agree with the Declaration, yet the Plaintiff had Judgment, 
for *tis as if the Wife had not been mentioned at all. 1 Sid. 5. Roberts verſus Her- 


bert. See Dyer 175. a. and 2 Cro. 475. Hingers verſus Paine, and 2 Cro. 380. King 
verſus Ardrews. Pl. 24. 


26. Debt upon a Bond, conditioned for the Payment of 100 J. by A. B. C. or any 


of them; the Action was brought againſt 4. who pleaded ſolvit ad diem ; the Plain- 


tiff replied, that neither A. B. C. or any of them had paid the Money at the Day; 
upon which they were at Iſſue, and the Jury found that the ſaid A. had not paid 
the Money, as he had pleaded, &c. whereupon the Plaintiff had Judgment, and 
afterwards it was aſſigned for Error, that the Verdict was not according to the Ilſe ; 
for though A. had not paid the Money, yet B. or C. might; but reſolved, that 
the Verdict was good, becauſe that neither B. or C. were mentioned in the Plea, and 
the Addition of them in the Replication is but Surpluſage ; for it ſhall never be in- 
tended that the Money was paid by either of them, when the Defendant in his Plea 
affirmed that he had paid it. Cre. Car. 4. Arſcot verſus Heal. 


27, In 


27. In Replevin the Defendant ſet forth, that the Plaintiff held the Lands by 
Fealty, by the Rent of 12 3. 4 d. and by the Payment of an Heriot, Ec. upon 
every Alienation, and ſo juſtified for the Taking an Heriot ; the Plaintiff replies 
and confeſſes the Tenure to be by. Fealty, and by the Payment of 12 6. 4 4. 
Rent, but denies the Heriot to be due upon every Alienation ; upon which they 
were at Iſſue, and a ſpecial Verdict found the Tenure to be by Fealty, and the 
Rent of 3 5s. 4 4. and an Heriot payable upon every Alienation, with or without 
Notice; it was objected that here was a Variance between the Avowry and the 
Finding; for one was for the Rent of 12 s. 4 d. and the Jury find it to be 3 5. 
4 d. Sed per Curiam, both Parties have agreed in the Pleading, that the Rent was 
12 f. 4 4. it muſt be admitted to be ſo, though the Jury find otherwife ; for ſo 
is the Rule in Law. 2 Mod. 4 Wilcox verſus Sir F. Skipwith. [ 
28. Error of a Judgment in an Action of Debt, wherein the Plaintiff declared, 

that he delivered {o many Oxen to the Defendant to ſell, Sc. and that he ſold them : 
for ſo much Money, which he received, (viz.) 24 J. 8 s. which he had ro paid * 
to the Plaintiff, and for which the Action was brought; the Defendant pleaded, | c 
that he had paid the ſaid 24 J. 8 s. upon which they were at Iſſue, and the Jury - 

G 


found quod debet 24 1. and quoad 8 s. non debet ; adjudged, that this Ifſue and Ver- 
dict were repugnant, for the one is quod ſolvit, and the other is quod debet; and 
for this Reaſon the Judgment was reverſed. 1 Roll. Rep. 257. Baugb verſus 
Phillips: | | f 


(E) Where 


(E) 


tayere it helps ill Pleadings, and Uariances between the Pleadings 
and the Title, and where not. 


t. IN Covenant for not making a Leaſe, the Plaintiff declared, that the Defendant 

] nil habuit of which he could make any Leaſe: The Plaintiff pleaded gnod habit, 
Oc. upon which they were at Iſſue, and the Jury found that he had Land of which he 
might make a Leaſe ; now it was agreed on all Hands that the Plea was ill, becauſe he 
did not ſhew what Eſtate he had in the Land, and if the Plea was bad, by Conſe- 
quence the Iſſue muſt be ſo to; yet it was adjudged that the Verdict had made the Plea 
good, tho* it was not found what Eſtate the Defendant had. 2 Bult. 41. Glaſſe verſus 
Gill. Nu. 228. S. C. . Ee 


2. The Biſhop of Ely gave Lands by Deed to N. T. and to the Heirs of his Body, 
lying in Little Sutton, &c. under which Deed by ſeveral meſne Conveyances the 
Plaintiff claimed, who brought an Eje&ment of Lands lying in Sutton Cyfield ; upon 
Not guilty pleaded, the Jury find, Nat the Biſhop gave the Lands, &c. by his Deed, 
but that by the ſaid Deed it appeared the ſame were in Little Sutton, within the Lap of 
Sutton feld: Now though the Plaintiff in his Declaration had varied from the Place 
in the Deed where the Lands did lie, (viz.) in the Deed it was in. Little Sutton, and in 
the Declaration it was in Sutton Cofield; yet it was reſolved, that this was helped by the 
Verdict, which expreſly found that the Biſhop gave the Land. 1 Brown. 137. Ward 
verſus Willougby. 


3. Treſpaſs brotight by the Husband and Wife for breaking the Cloſe of the Husband, 
and for Battery of the Wife ad damnum ipſorum ; the Defendant pleaded as to Breaking 
the Cloſe Not guilty, and it was found for him ; and as to the Battery he juſtified, and 
that was found againft him; it was agreed on all Hands that the Declaration was ill, 


becauſe they would not join in a 'Treſpaſs de clauſo fracto, but it. being found for the 


Defendant in the Iſſue where they ought not to join, it was inſiſted that he ſhould be 
diſcharged of that, and that the Verdict ſhall ſtand. good for the other Iſſue in which 
by Law they might join : But adjudged that the Declaration being ill in Subſtance, they 
never ſhall make it good. 2 Cro. 655. Buckley verſus Cole. 5 

4. In Replevin, c. the Nefendant avowed the Taking Damage-feaſant in his Com- 
mon; the Plaintiff replied, that B. G. was ſeiſed of an Houſe and Lands to which he 
had Common, and by Leaſe, Dated 13 March, 11 Fac. he demiſed the ſame to the 
Plaintiff, habendum from the Feaſt of the Annunciation next, for a Year; ſo that this 
Leaſe muſt commence on the 26th Day of March ; the Avowant rnaintained his Plea 
abſque hoc, that B. G. made the Leaſe to the Plaintiff modo & forma, Ec. upon this they 
were at Iſſue, and the Jury found that B. G. made the Leaſe to the Plaintiff on the 25th 
Day of March for a Year; it was inſiſted for the. Defendant, that this was not the ſame 
Leaſe which the Plaintiff had fet forth in his Replication, for this commenced on the 
25th Day of March, and that did not commence till a Day after; but adjudged that 
the Subſtance of the Iſſue is, Whether the Plaintiff had a Leafe from B. G. or not, by 
Virtue whereof he might claim the Common? And 'tis found that he had a Leaſe, 
Sc. and therefore tis not material whether it was made modo & forma, Ec. or not, but 
yet the Verdict muſt not altogether depart from the modo & forma of the Iſſue, as if it 
found that the Plaintiff had Right of Common by Virtue of a Leaſe made to him 
from another Perſon, or as he was Owner of the Houſe and Land; this had been clear 
out of the Iflue both as to Manner and Form. Hob. 13. Pope verſus $/nner. Atea Iſſue 
joined. CA.) J. §. C. | | | 

5. In Treſpaſs, the Defendant juſtified by conveying to himſelf a Title to a Piece 
of Ground, Parcel of a Manor, Sc. the Plaintiff likewiſe in his Replication conveyed 
to himſelf a Title to another Piece of Ground, held of the fame Manor, and then laid 
a Preſcription in the Lord of the Manor for himſelf and Tenants, Ec. to have a Way 
from his Piece of Ground over the Defendant's Piece; upon this Matter Iſſue was 
taken and found for the Plaintiff; it was objected, that the Verdict could not make 
this good, becauſe it was impoſſible that the Matter of the Preſcription could be put in 
Iſſue; and ſo it was adjudged, Hob. 112. Ticker verſus Salter. pl. 8. L. C. 

| O o o 6. But 
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Verdict. 

6. But yet in Treſpaſs where Iſſue was taken upon a ſenſeleſs Preſcription, the 
Judgment was aceording to the Verdict; as for Inſtance, the Iſſue was, That a Pre. 
bendary, Oc. and all his Predeceſſors, &c. had Time out of Mind uſed to keep à 
Shepherd for the better keeping their Sheep, feeding together in a certain Paſture from 
the Sheep of F. Earl of S. in the ſame Place: Now tho! it was ſenſeleſs to alledge, that 
the Sheep of the Prebendary and his Predeceſſors, ſhould Time out of Mind be kept from 
the Sheep of the Earl, that being only for his Life; yet ſince the Subſtance of the Iſſue 


— 


dict was held good. Hob. 117. Napier verſus Faſpar. 

7. In Trover, the Declaration on the Imparlance-Roll had Spaces left for the Day 
and Year, but the Iſſue-Roll was perfect; upon Not guilty pleaded the Plaintiff had 3 
Verdict, now tho? the Imparlance-Roll could not be amended by the Iflue-Roll, becauſe 
it was the Original and Warrant of that Roll, yet the Plaintiff had Judgment, for the 
Declaration in the Imparlance-Roll was good enough in Matter, the Trover and Con- 
verſion being laid in the Preterperfect 'Tenſe, and ſo before the Action brought, and 
the Blanks for the Day and Year being only Matter of Form, and helped by the Statute 
of Jeofails. Hob, 16. Parker verſus Parker. | | 
pl. 5.8. C. 8. In Aſſault, the Defendant juſtified by conveying to himſelf a Title to a Piece of 

Moor Ground, and that the Plaintiff coming upon it, the Defendant molliter mamus zmpoſuit ; 

567 S. C. the Plaintiff in his Replication conveyed to himſelf a Title to another Piece of Ground, 
Oc. in the ſame Manor, and that the Lord, Ec. had for himſelf and his Tenants of 
that Piece of Ground, a May over the Defendant's Piece; and thereupon they were fat 
Iſſue, and a Verdict for the Plaintiff; adjudged that this was no Manner of Iſſue, or 
Thing iſſuable, and therefore neither helped by the Verdict or any Statute, for a Ver- 
dict cannot make that good which is not ſo in Law, and of that the Court is the pro- 
per Judge. Hob. 112, 122. Tasker verſus Salter. 

9. The Plaintiff declared that he proſecuted a Capias againſt C. c. which he de- 
livered to the Sheriff at N. who then and there potuiſſet arreſtare the Defendant, but 
contriving to delay the Plaintiff, then and there recuſavit arrefare, Ec. upon Not 
guilty pleaded the Plaintiff had a Verdict, and it was objected in Arreſt of Judgment, 
that the Word potuiſſet ſignified only a Poſhbility to arreſt, and that might be if C. was 

* within the County; he ought to have ſhewed how, (viz.) that C. was in the View or 

Preſence of the Sheriff: Sd per Curiam, this had been ill upon a Demurrer, but tis 
good after a Verdict, for it ſhall be intended that Evidence was given at the Trial, that 
the Sheriff might have arreſted C. if he had not been negligent in his Office, and the 
Word Recuſanut implies that he had an Opportunity ſo to do. T. Jones 40. Fiſh verſus 
Afton. = | 

178 The Action was brought for a Duty to be paid for weighing Goods at the Common Beam 
in London, in which the Plaintiff ſer forth, that the Lord Mayor, Cc. Time out of Mind, 


for the Plaintiff it was objected that the Declaration was ill, becauſe Neighing being 
the Subſtance, 'tis not alledged that the Goods were weighed elſewhere, or that they 
were ſuch as are uſually ſold by Weight, and if not, then there is no Occaſion of 
bringing them to the Beam : Sed per three Judges againſt one, this is cured by the 
Verdict, but it had been certainly naught upon a Demurrer, but after a Verdict it 
ſhall be intended that this was given in Evidence at the Trial. 3 Mod. 161. Fefferics 
verſus Watkyns. | 8 | 

11. Indebitatus aſſumpſit & Quantum meriit ; there was Judgment by Default, and a 
Writ of Inquiry and entire Damages; and now upon a Writ of Error 2 B. R. it was 
objected, that one of the Promiſes was ill, for it was in Conſideration that the Plain- 
tiff would let the Defendant have Meat, Drink, Sc. he promiſed to pay Qyantum ra- 
tionabiliter valerent, when it ſhould be valebaut at the Time of the Promiſe, but the 

Judgment was affirmed. 3 Mod. 191. Bowyer verſus Lenthall. | 
Mod. 12. Aſſumpſit, in which the Plaintiff declared qued cam the Defendant was indebted 
305. to him (the Plaintiff) in 50 J. for Money lent, which he promiſed to pay, Cumque 
etiam, at his Requeſt, the Plaintiff found Horſe-Meat for T. P. ſuper ſe afſumpſit, Et. 
when it ſhould be the Defendant ſuper fe aſſumpſit; after a Verdict for the Plaintiff and 
entire Damages, and a Writ of Error brought, it was inſiſted that the Promiſe is the 
Foundation of the Action, and an Incertainty in that cannot be cured by Intend- 
ment, even after a Verdict; and in this Caſe T. P. may be as well the Perſon 
An promiſing as the Detendant ; bur adjudged, that ſince *tis poſitively affirmed at firſt, 
Noy 50. . Defendant * ſzper ſe aſſimpfit, that Nominative ſhall go to all the * 
108) 


was found (viz.) The Keeping of the Sheep of the Prebendary ſeeding together, the Ver- 


kept a Common Beam, and Weights, and Servants to attend, and that the Defendant 
bought Goods, but did not bring them to the Beam to be weighed; after a Verdict 
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Promiſes, and the Word etiam ſhews it cannot be T. P. that promiſed, becauſe 
he had not promiſed before. 2 Salk. 663. Roe verſus Gatehouſe. | 
13. Caſe, for keeping a Boar ſcienter ad mordendum animalia conſuetum, and that the 
| Boar did bite his Cattle; after a Verdict for the Plaintiff it was moved in Arreſt of 
Judgment that the Declaration was ill, becauſe *tis uncertain what Animals this Boar 
was uſed to bite; and it may be Frogs or Mice, Sc. but adjudged, that after a Ver- 
dict it ſhall be intended that at the Trial there was Proof of biting ſuch Ani- 
mals which will ſupport the Action. 2 Salk. 662. Fenkins verſus Turner. 

14. And yet in Caſe, &c. where the Plaintiff declared that the Defendant kept a 
Bill that uſed to run at Men, and did not ſay ſcienter, this was held ill after a Ver- 
dict, and that it ſhall not be intended the Owner did know its Qualities, or that there 
was any Proof of it at the Trial. 2 Salk. 662. Buxendin verſus Sharp. 

15. Debt on a Bill penal for 300 J. the Defendant pleaded i debet, upon which 
they were at Iſſue, and the Jury found non debet 200 l. and that debet 100 J. ad- 

5 judged that though the Plea was ill, the Verdict had made it good ; for it ſhall be 
intended that at the Trial there was an Acquittance produced and proved for 
200 J. and the Jury may as well apportion here as in Debt upon a ſimple Con- 
tract. 2 Salk. 664. Hadley verſus Stiles. See Moor 957. 1 Rol. Rep. 257. 


S 


(EF) 


Where moze is found, than what is in Jllue, 


t. IN Waſte, &c. the Plaintiff declared that the Defendant was ſeiſed in Fee, and 1 Leon. 
made a Feoffment to the Uſe of himſelf for Life, Remainder to the Plaintiff in 66. S. CW 
Fee, and afterwards committed Waſte ; the Defendant pleaded that he was ſeiſed in 
Fee, E9c. but traverſed that he made ſuch Feoffment as the Plaintiff had declared; 
and they being at Iſſue upon this Traverſe, the Jury found that the Defendant was 
ſeiſed in Fee, and that he made a Feoffment to the Uſe of himſelf for Life without 
Impeachment of Waſte, Remainder to the Plaintiff; adjudged that tho' the Jury had 
found ſuch an Eſtate as the Plaintiff had ſet forth, yet having found more than was in 
Iſſue, their Verdict is void, for tho' the Defendant was not puniſhable for Waſte, yet 
he might chuſe whether he would take that Advantage or not. Owen 91. Kaire verſus 
Davart. Godb. 12. S. C. reported by the Name of Faire verſus Petoe. Cro. Elix. 40. 
S. C. by the Name of Clare verſus Pepys. | 3 Y 
2. In Treſpaſs, Ec. the Defendant pleaded that the Lands were Copyhold, Parce! 
of the Manor of C. and that the Cuſtom there is, That if a Copyholder hath a Wife 
at the Time of his Death, and wo Sons or more, that the Wife ſhall have the Land 
during her Life, as her Free-Bench, and that f the eldeſt Som die, living the Wife, tho 
he hath Iſſue, his Sau ſhall not have it, but the ſecond Son of the Grandfather ; then he fer 
forth that the Grandfather of the Plaintiff was a Copyholder of the Manor, c. and 
died, leaving a Wife and two Sons, of which the Eldeſt was Father of the Plaintiff, and 
that he died, living the Wife; that after her Death V. R. the ſecond Son was admitted 
and ſurrendred to the Uſe of the Defendant ; Iſſue was taken upon this Cuſtom, and 
the Jury found it as the Defendant had pleaded, and that the youngeſt Son ſhould have 
it, unleſs the eldeſt was admitted to the Reverſion, and had paid the Fine in bis Life-time 
to the Lord; it was moved upon this Verdict that the Iſſue was found for the Plaintiff, 
| becauſe the Cuſtom was not found in that Manner as the Defendant had pleaded ir, 
and ſo not the Cuſtom put in Iſſue; and fo it was adjudged, and a Venire facias de nous 
| | awarded. M. 38 Eliz. Cro. Eliz. 415. Boraſton verſus Hayes. 


3. The Plaintiff declared to his Damage of 1007. the Jury found the Damages to 
_ 150 J. and for this Reaſon the Judgment was reverſed. 1 Bulſt. 49. Iloblin verſus 
Y Kimble. See antea Variance (C) 19. 1 Latw. 891. Tairley verſus Roch. S. P. 
p 4. Upon a Sei. Fa. againſt the Tertenants to have Execution of a Judgment againſt 
F. Earl of Derby, the Defendant pleaded that long before F. had any Thing in the 
Land, that Edward, Earl of Derby was ſeiſed thereof, and that he 1 March made a 
, Feoffment in Fee to V. R. to the Uſe of the Lord Strange and his Wife in Tail, Re- 
mainder to the ſaid F. who died ſeiſed of the Eſtate-Tail, and ſo the Lands not liable 
to this Judgment; the Plaintiff in his Replication traverſed this Feoffment, and Iſſue 
| OO 0 2 being 
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being taken upon the Traverſe, the Jury found the Feoffment made by Edward Earl of 

Derby, to the ſaid /. R. but yet it was to the Uſe of bimſelf for Life, Remainder to the 
Uſe of the Lord Strange and his Wife in Tail, Remainder to F. &c. the Queſtion 
was, Whether this ſhall be intended the ſame Feoffment which the Defendant had 
pleaded, becauſe. the Jury had found that an Eſtate for Life was made to the Feofr, 
which was more than the Defendant had pleaded ? This Point was not judged, by; | 
Winch held, that the Finding the Eſtate for Life was not material, and that there was | 
enough found to bar the Plaintiff from Execution on this Judgment. T. 20 Fac. Winch 

1 32, Earl of Derby's Caſe. 5 

1 5. A Recognizance was acknowledged by one Bening field, and the Cognizee brought 

9 a Scire facias againſt Banning, and other Tertenants to have Execution, who pleaded 

Wl in Abatement that Beningfield was ſeiſed in Fee of 3 Acres, tempore recognitionis, and 
that one Man was now ſeiſed thereof, and not named in the Writ ; the Plaintiff replied, 
that Beningficld was not ſeiſed in Fee, &c. upon which they were at Iſſue, and the Jury 
found that Bening el and I. R. were jointly ſeiſed, and that they made a Feoffment to 

Mann; adjudged that this Iſſue was found for the Plaintiff, becauſe the Defendant had 
offered the firſt Falſity, which was found againſt him. Moor 429. Lady Greſbam's 
Caſe. | | . 

6. In Replevin, c. the Defendant avowed for Rent, for that one Vavaſor being 
ſeiſed in Fee of the Place where, granted a Rent out of the ſame, which being in Ar- 
rear the Avowant diſtrained, E9c. the Plaintiff replied, that Vavaſor non conceſſit; upon 
which they were at Iſſue, and the Jury found that V. R. was ſeiſed in Fee of the locus 

in quo, Ec. and made a Leaſe to omen who granted this Rent ; and it appearing that 
this Leaſe was expired before the Diſtreſs taken, the Plaintiff had Judgment, though 
the Iſſue was found againſt him, that Vavaſor concefſit the Rent. 2 Cro. 442. Harriſc; 
verſus Metcalfe. 

. In Treſpaſs for 'Threſhing his Barley-Mow, and taking 20 Buſhels of Barley 
inde proveniem, and alſo for taking 20 Buſhels for himſelf; upon Not guilty pleaded 
the Jury found him guilty of taking 30 Buſhels, and as to the reſt Not guilty : It was 
moved in Arreſt of Judgment, that the Damages being entire, and the Plaintiff having 
declared againſt the Defendant for taking only 20 Buſhels for himſelf, and the Jury 
having found him guilty of taking 30, what ever is above 20 muſt be ſupplied out of 
the other 20 inde provenien', but that cannot be, becauſe the Defendant is found not 
guilty as to thoſe 20 Buſhels, (viz.) As to the Threſhing the Mow, for if the Mow 

was not threſhed he could not be guilty of taking away 20 Buſhels inde provenier” : Sed 
per Curiam, though he had Leave to threſh the Corn, yet he might be guilty of carry- 
ing it away: Judgment for the Plaintiff. 1 Rol. Rep. 423. Ive verſus Sheffield. 

8. In Treſpaſs, the Plaintiff declared for the Taking one Parcel, containing 18 
Yards, and another Parcel containing 20 Yards, and for two other Parcels ; and the 
Jury found as to all the 5 Parcels of Cloth that the Defendant was guilty ; and upon 
a Writ of Error 22 B. R. the Judgment was reverſed, for it ſhall not be intended that 
one of the firſt Pieces containing ſo many Yards was divided into two Parcels ; and if 
not, then the Jury had found the Defendant guilty of taking five Parcels, when the 

_ Plaintiff had declared only of taking four Parcels. 2 Rol. Rep. 415. King verſus 
Hoskins. | 
W. Jones 9. Aſſumpſit againſt an Executor upon a Promiſe made by the Teſtator 16 Oo. 
192. S. C. 18 Fac. upon aon aſſumpſit pleaded, the Jury found that the Teſtator did promiſe modo 
& forma, as the Plaintiff had declared, but that he died on the 12th of November 17 Fac. 
which is more than in the Iſſue and contrary to the Record, for this finds him to be 
dead a Year and more before the Time found in the Record when he made the Promiſe ; 
ſo that *tis idle and Surpluſage. Cro. Car. 92, 130. Ingerſale verſus Swain. 

10. In Replevin, the Defendant made Conuſance that the Lord P. was ſeiſed of the 
Manor, Cc. and ſo preſcribed to have a Leet there, where all Reſiants within that 
Manor ought to attend once in a Year; and that the Plaintiff was amerced for not 
coming to that Court, Cc. Iſſue was taken upon the Preſcription, and the Jury found 
it exactly as pleaded, and farther, that another was ſeiſed in Fee of a Place called 
Romans Fee, within that Manor, and ſo preſcribed to have a Leet for all Inhabitants 

and Reſiants to attend there once a Year ; adjudged that ſince the Verdict hath found 
the Iſſue Verbatim, the other Matter is not material. Cro. Car. 54. Eyre verſus 
Wright. 
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11. The Covenant was to pay ſo much 2 Qvire for copying Bills, Anſwers, e&c. in Allen 9: 
Charicery ; and in an AQion brought, it was found that the Defendant had not paid for 8. © 
Eighty- four Sheets, which was three Quire and an Half; ſo Damages were given for 
more than ought, for the Covenant was only to pay ſo much by the Iuire, and doth 
not mention any Half-Quire, and ſo it was adjudged in Arreſt of Judgment. Sie 2 
Needler verſus Ghent. | | 

12. Error to reverſe a Judgment in Treſpaſs, wherein the Plaintiff declared for an 

Aſſault, Battery and Mounding, the Defendant pleaded Not guilty, guoad the Force 
and as to the Aſſault and Battery, &c. molliter manus impoſuit ; upon which they were 
at Iſſue; and the Jury found the Defendant guilty de injuria ſua propria, and alſo of 
the Aſſault, Battery and MWounding, and Damages to 20 J. and the Error aſſigned was, 
that the Mounding was not in Ifſue, and ſhall be intended that Damages were given 
for it; and ſo the Judgment is erroneous. Sid. 96. Calvert verſus Arnold. See Hob. 
137. Co. Ent. 643. a. | | 1 
13. In Treſpaſs, & c. the Defendant juſtified for Damage-feſant ; the Plaintiff replied 
and preſcribed to have Common for Sheep; the Defendant traverſed the Preſcription : 
= which they were at Iſſue; and the Jury found that the Plaintiff had Common for 
Sheep, and alſo for Cows ; it was objected in Arreſt of Judgment, that this Verdict 
would not maintain this Preſcription, becauſe it was larger than the Preſcription 
pleaded, but the Plaintiff had Judgment. 4 Mod. 89. Bridges verſus Saer. 
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i. IN Debt for Rent, the Plaintiff declared on a Leaſe of twenty-ſix Acres rendring | l | 
Rent ; the Defendant pleaded that the Plaintiff demiſed to him twenty-ſix Acres, Wh! 
and four Acres more, abſqie hoc, that he leaſed to him twenty-ſix Acres only; Iſſue was i vl 
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joined upon this Traverſe, and the Jury found that the Plaintiff leaſed twenty-one Acres, 


and no more; now here the Plaintiff and Defendant were agreed in the Leaſe of twenty- | 008 
ſ Acres, for one alledges it expreſly, and the other confeſſes it by a Negative preg- e 

< . . . a a en 4 
nant, (viz.) that he did not demiſe the twenty-ſix Acres only, but four Acres more; 10 8 ; 


ſo that the Verdict muſt be wholly to thoſe four Acres; and it being found that he de- 
miſed to him twenty-one Acres only, though *tis leſs than in the Iſſue; yet it plainly 
ſhews that he did not demiſe to him the four Acres, and therefore the Plaintiff had 
Judgment. 28 H. 8. Dyer 33. 7 Fac. Hughes verſus Boreman, F. P. 

2. The Leſſee covenanted that he would not fell any Trees growing on the Land de- 
miſed, and bound himſelf in a Bond to perform the Covenant; the Leſſor brought an 
Action of Debt on the Bond, and affigned for Breach, that the Leſſee had cut down 
twenty Oaks, &c. the Defendant pleaded that he did not cut down #wenty Oaks, &c. 
nor any of them; the Plaintiff replied that he did cut down twenty Oaks, &c. and the 
Jury found that he cut down ten Oaks ; it was doubted, Whether upon this Verdict 
Judgment could be given for the Plaintiff: But upon Debate it was adjudged it ſhould, 
becauſe the Covenant was broken by cutting down ten Oaks, and the reſt was but 
Surpluſage. Paſch. 4 Ma. Dyer 115. | 

3. Leſſee for Years covenanted not to cut any Trees, by which they ſhould be waſted, 
and gave Bond for Performance of Covenants; afterwards in an Action of Debt brought 
on this Bond the Plaintiff aſſigned a Breach in cutting down twenty Oaks, by which 
they were waſted; the Defendant pleaded that he did not cut down the ſaid twenty Oaks, 
nor either of them, &c. the Plaintiff rejoined, that he did cut down twenty Oaks, as 
before he had alledged ; upon which they were at Iſſue, and the Jury found that the 
Defendant did cut down ten Oaks ; adjudged, that though the whole Allegation of the 
Breach of Covenant was not found for the Plaintiff, yet here was enough found to 
make the Defendant forfeit his Bond. Paſch. 3 Mar. Dyer 115. Terrett verſus Dans. 

4. Treſpaſs for breaking his Cloſe, and beating his Servant, &c. upon Not guilty 
pleaded, that B. G. was ſeiſed of the Cloſe, and made a Leaſe thereof to the Plaintiff 

and another, who conveyed his Moiety to C. by whoſe Command the Defendant en- 
tered; adjudged that this Verdict did not extend to all the Points in the Declaration, 

and by Conſequence it did not find ſo much as was put in Iſſue; for it found _— 
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of the beating the Servant, and therefore it was adjudged void. 3 Leon. 83, Roſſe”s 


Caſe. 1 | | | 3 Nan a | 

5. Debt in an inferior Court, in which the Plaint was for 6 J. 4 s. 2 d. and the Plain. 
tiff declared that the Money became due to him upon two Contracts made with the 
Defendant, (viz.) ſo much upon one, and ſo much upon the other, which upon com- 


puting it amounted to 3 4. more than was contained in the Plaint ; after a Verdict for 


the Plaintiff it was adjudged, that the Money mentioned in the Declaration being dye 
on ſeveral Contracts, and neither of them amounting to that very Sum mentioned in. 
the Declaration, but both of them to more, and every Part of the Declaration deing 
material, and ſo being found ſhort by the Verdict, the Judgment given upon it is er- 
roneous. Tr. 44 Eliz. Telv. 5. Crumpton verſus Smith. CR one: 

6. Debt, &c. in which the Plaintiff declared for 7 J. 13 s. 4 d. upon i debet plead. 
ed, the Jury found that the Defendant was indebted to the Plaintiff in 6 d. 13 5s. 4 d. and 
took no Notice of the other twenty Shillings ; adjudged that the Verdict was not good, 
nor remedied by the Statute 32 H. 8. and therefore upon a Writ of Error brought the 
Judgment was reverſed. Mich. 31 Eliz. Cro. Eliz. 133. Tingman verſus Starkey. See 

i | 

: 7. Error of a Fudgment in Debt upon the Statute 33 H. 8. of pretended Titles, the 
Error was, for that the Plaintiff had demanded 50 J. for the Value of the Land, and 
the Jury find the Value to be 20 J. upon which the Plaintiff had Judgment to recover 
one Moiety of the 20 J. and the Queen the other Moiety ; but no Judgment was en- 
tered for the Reſidue of the Sum demanded in the Declaration, (v7z.) that the Plain- 
tiff ſhould be i» Miſerecordia pro falſo clamore, and for that Cauſe the Judgment was 
reverſed, tis true, in Treſpaſs and in other Actions wherein the Plaintiff declares ad 
dammum, if the Jury find leſs than for what he declared, the Plaintiff ſhall not be 
* amerced pro falſo clamore as to the Reſidue, becauſe the Action is grounded upon an 
Incertainty. Mich. 34 Eliz. Cro. Eliz. 257. Savery verſus Tey. 

8. In Replevin, &c. the Defendant avowed for Rent, ſetting forth that his Father 
was ſeiſed in Fee, and made a Leaſe for Years rendring Rent, and that after his Death 
the Reverſion deſcended to him, and {o he avowed, &c. for Rent arrear ; the Plaintif 
in Bar to the Avowry replied, that the Father deviſed the Reverſion to another; the De- 


tendant rejoined and maintained his Avowry, and 7raverſed the Deviſe, upon which they 


were at Ifſue, and the Jury. found that the Deviſe was only of two Parts of the Reverſin, 
and that the third Part deſcended to the Avowant, for in Truth the Land was held in 
Knights Service; it was inſiſted for the Plaintiff, that the Jury had found for him, be- 
cauſe the Defendant had avowed as if he had been entitled to the Reverſion of the I holt, 
and jt appears by the Verdict, that only the 'Third Part deſcended to him, for the other 
Two Parts were deviſed to another, ſo that the Avowant was Tenant in Common with 
the Deviſce, and they. ought to have joined in the Avowry ; but the Defendant having 
avowed alone, he ſhall therefore have a Return of no Part; but adjudged, that this 
Special Verdict is of the ſame Nature as if the Jury had found a general Verdict, and 


if they had found ſuch a Verdict, it had been againſt the Plaintiff, for the Reverſion was 


not deviſed as the Plaintiff had alledged in his Bar to the Avowry, if the Whole was 
not deviſed according to the Iſſue. H7:ch 49. Clotworthy verſus Mitchill. Antea Rent. 
CA) 18. S. C. is 

9. In Account, againſt the Defendant as Receiver of certain Cloaths, he pleaded 
that as to Part he was Bailiff to the Plaintiff and to W. R. jointly, and for the Reſidue 


that he never was Bailiff to render Account ; the Jury found that he was Bailiff for 


ſixteen Cloths, and not Bailiff for the Reſidue ; and thereupon Judgment was given for 
the Plaintiff ; and upon a Writ of Error brought in B. R. it was objected, that this 
Verdict did not find the Iſſue, but adjudged good. Moor 548. Tirrell verſus Darcy. 
10. In Covenant, &c. the Caſe was, Sir Baptiſt Hix bought Lands of one Fleetocd, 
at the Rate of 11 J. per Acre, and ſo much he paid for every Acre, and it was agreed 


between them, that the Lands ſhould be meaſured before the laſt Day of January, by 


one appointed by Sir Baptiſi, and by another appointed by Fleetwood ; and if it ſhould 
be found that there were not ſo many Acres for which Sir Baptiſt had paid his Money, 
that then Fleetwood before May following, would repay to Sir Baptiſt, 11 J. for every 
Acre which ſhould fall ſhort of the Number; that Sir Baptiſt appointed one to 
Meaſure, but Fleetwood appointed none; that upon the Meaſure ſo many Acres were 
wanting, which at 11 J. per Acre amounted to 700 J. upon which they were at Iſſue, 
and the Jury found for the Plaintiff and 400 J. Damages; it was objected that this Ver- 
dict was repugnant to the Declaration; for if ſo many Acres were wanting as the Plain- 
tiff had declared, then it muſt neceſſarily follow, that the Plaintiff was damnified to 


the Value of 7ao J. but if there were not ſo many wanting, then they ought ak 
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found againſt the Plaintiff: Sed per Curiam, the Jury were Chancellors in this Caſe, and 
there might be ſome equitable Reaſons why they did not give ſo much Damages as the 
Plaintiff had alledged ; therefore this Verdict is good in an Action where Damages on- 
ly are to be recovered, but tis otherwiſe in an Action of Debt. 1 Rol. Rep. 257. Sir 
Baptift Hix verſus Coates & al'. 5 

11. Caſe, &c. for diſturbing the Plaintiff in his Common, the Original was ad dammum 2 Roll 
40 1. the Declaration was ad damuum 2001. and the Jury found Damages to 30 l and Rep. 252. 
this was for encloſing 200 Acres, in which the Plaintiff alledged he had Common ap- * © 
purtenant, c. the Jury likewiſe found that he had Common in 7inzety Acres, Parcel of - 
the 200 Acres, and for the Reſidue Not guilty, &c. and upon a Writ of Error brought 
jt was inſiſted, that if the Plaintiff had demanded ſeveral Things of ſeveral Natures, 
and the Jury had found Part for him and Part againſt him, he ſhould have Judgment 

for what was found for him ; but in the principal Caſe he cannot, becauſe his Title is 
intire to the Common, which is very true, if he had demanded the Right of Common, 
or the Common it ſelf, quod permittat, &c. But here Damages only were demanded 
for diſturbing him to enjoy it ; ſo if the Wrong be found in any Part he ſhall have Da- 
mages for what is found, and there is a Difference between Actions of Treſpaſs and 
thoſe which are founded on Contracts ; for in the firſt the Plaintiff ſhall recover for the 
Wrong which is found, but *tis not ſo in Contracts, for theſe are entire; as if the 
Plaintiff declares on a Promiſe to make a Feoffment of 200 Acres, and upon the Trial 
the Evidence is of a Promiſe to make a Feoffment of 100 Acres only, and the Verdict 
is found for the Plaintiff, & c. he ſhall never have Judgment, becauſe this Verdict hath 
not found the ſame Contract on which the Plaintiff declared. Palm. 269. Yardley verſus 
Tyrnock. | 

12. In Zjectment, for the Manor of D. upon Not guilty pleaded the Jury found guoad Latch 61. 
one Meſſuage Parcel of the Manor, that the Defendant was guilty, and as to the reſt 8. © 
not guilty ; it was moved in Arreſt of Judgment that this Verdict was ill, becauſe not 
purſuant to the Demand, but leſs than what was demanded, for that was of a Manor, 
and the Verdict was only as to Part of it, as in the Caſe of Delabarr and Huddleſtone, 
which was an Ejectment of a Rectory, and the Defendant was found guilty only as to 
the Tithes; and for that Reaſon the Plaintiff could never get Judgment, which is very 
true, becauſe the Glebe is the Principal, and it was not found that Tithes were Parcel 
of the Rectory ; but here the Houſe was found to be Parcel of the Manor; the Caſe 
was not adjudged in Palm. 413. Haines verſus Strowther. 

13. Aſſumpſit, &c. the Plaintiff declared that E. D. was indebted to him in a certain Allen 28. 
Sum, who became a Bankrupt, and that the Defendant was indebted to the ſaid Bank- contra 
rupt, and that the Commiſſioners aſſigned the ſaid Debt amounting to ſo much to the 3 ha 
Plaintiff, in Satisfaction of the Debt due to him from G. D. and that he demanded the 1 75 20. 
ſaid Sum of the Defendant, who refuſed to pay it; upon Nor afſimpfit pleaded the ; 
Jury found all this Matter, but they farther found, that the Debt aſſigned to the 
Plaintiff amounted to ſuch a Sum, and that the Defendant did not owe the Bankrupt 
ſo much, but a leſs Sum; it was adjudged for the Defendant, becauſe the Debt laid in 
the Declaration and the Debt in the Verdict are not the ſame, and ſo the Defendant 
did not promiſe that for which the Plaintiff had declared. Stile 62. Baker verſus 
Edmonds. | | 

14. The Husband and Wife brought an Action of Aſſault and Battery againſt Huſ- 
band and Wife; upon Not guilty pleaded they were found guilty as co Beating the fe 
only, and nothing was faid of the Husband ; and it was moved in Arreft of Judgment, 
that this is a void Verdict, becauſe only Part of the Iſſue is found; and it was adjudg- 
ed accordingly. Hard. 166. Rochell verſus Secdle. , 

15. In Treſpaſs for taking the Plaintiff's Gown and Mantean, a Special Verdict found 
that the Defendant as Conſtable took the Got for a Tax, but found nothing as to 


the Manteau; adjudged. a Diſcontinuance as to the Whole. 3 Lev. 55. Graves verſus 
Morley. See pl. 6. S. P. 
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(H) 
Of Surpluſage in Gerditts. 


1 Leon. f. W747 STE by Husband and Wife againſt the Defendant, who had made a Feof: 
66. S. C. ment, c. to the Uſe of himſelf for Life, and after to the Uſe of the Wife 
= oh and her Heirs; the Defendant pleaded that he made the Feoffment to the Uſe of him- 
Er Eliz. ſelf and his Heirs ab/que hoc, that he made it to the Uſes in the Declaration; the Jury 
40. S. C. found that he made it prout in the Declaration, with this Addition, that it was without 
Impeachment of Waſte ; it was inſiſted that the Plaintiff ſhould not have Judgment, be- 
cauſe by this Verdict it was found that the Defendant was not puniſhable for Waſte, 
and by Conſequence the Plaintiff had no Cauſe of Action; but notwithſtanding the 
"Plaintiff had Judgment, becauſe the Deferidant ſhall never have the Privilege to be 
diſpuniſhable for Waſte, unleſs he plead it, and the Jury ſhall not meddle with any 
Matter which is not in Iſſue; if they do tis ſurpluſage and void. 3 Leon. 80. Clare 

verſus Pepys. Owen 91. S. C. reported contra. 

2. If a Jury give a Verdict of the whole Matter in Iſſue, and more, it is but Sur. 
pluſage, and ſhall never ſtay the Judgment, for tile per inntile non vitietur, and they 
may find all neceſſary Circumſtances in Law which tend to tlie Point in Iſſue. Hill, 
25 Eliz. The Sueen verſus Brace. 5 

3. Dower, againſt the Heir of her Husband, and demanded Dower of Lands in 
Reading and Caveſham ; the Tenant pleaded ne unques ſeifie que Dower, upon which they 
were at Ifſue, and the Jury find that the Husband, during the Coverture, was ſeiſed of 
all the Tenements aforeſaid, præterquam the Tenements in R. &c. ſo as the Widow 
dotari potuit ; it was objected, that the Jury having found that the Husband was ſeiſed 
of All the Tenements, the preterguam confounds the Verdict, and makes it incertain; but 
adjudged that they having found the Seiſin in Reading and Caveſham, the preterquan 
is idle and Surpluſage, and muſt be of another Thing than in Demand, and ſo void; 
*tis true, in this Caſe the Jury aſſeſſed Damages which they ought not to have done, 
becauſe they did not find that the Husband died ſeiſed, but the Demandant may re- 
leaſe the Namages and ſo take Judgment of the Land, or may aver that her Husband 
died ſeiſed, and ſo have a Writ of Enquiry of the Damages. 1 Leon. 92. Butler verſus 
Mar. | 

yt Treſpaſs for breaking his Houſe in ſuch a Pariſh and Ward in London; upon Not 
| 2 pleaded the Jury found the Treſpaſs in the Houſe in the Pariſh, but that the 
ouſe was not within the Ward; adjudged that the finding the Houſe not to be in the 
Ward was ſuperfluons, for it was admitted by the Parties in Pleading, and therefore the 
Jury ought not to meddle with it; Judgment for the Plaintiff. Trin. 34 Eliz. Cre. 
_ Eliz. 283. Haſſell verſus uxon. | ” | 
$5. Error to reverſe a Judgment in the Marſbalſey, in an Action of Debt for Rent, 
to which the Defendant pleaded il debet modo & forma, provt the Plaintiff had declared; 
upon which they were at Iſſue, and the Jury found il debet modo & forma, prout the 
Plaintiff had declared, when che Plaintiff declared no ſuch Thing; for his Declaration 
was quod debet; and this being aſſigned for Error to make the whole Verdict void, it 
was held, that the Modo & forma and what follow'd was void, and ſhould be rejected. 
Sid. 35). Wright verſus Auger. 


N 


(1) Of 


Ok Special Aerditts. 


2 Special Verdict cannot be given upon a ſpecial Iſſue, but it muſt be upon a 
; A general Iſſue. Bendl. 27. . Fe F b 


2. In Ejectment, the Caſe was, (viz.) The Dean and Chapter of Exeter made a Leaſes. 
Leaſe for Years, rendring Rent at their Chapter-Houſe in Exon, and in Default of (5B) 10. 8. 


Payment, that the Leaſe ſhould be void; the Rent was not paid; and thereupon they 
made another Leaſe of the ſame Lands to the Plaintiff for twenty-one Years, and a 
Letter of Attorney to B. G. to enter and claim the Lands to their Uſe, and then to de- 
liver the Leaſe on the Land; on Not guilty pleaded the Jury found the Special Ver- 


C. 2 Leon. 
97. S. C. 


dict, that the Dean and Chapter made the Leaſe, Ec. and that B. G. by Virtue of 


the Warrant of Attorney delivered it on the Land, but did not find that he entered 
and claimed it to their Uſe, it was objected, that the Leaſe was void, becauſe the At- 
trney had not purſued his Authority; but adjudged, that in a Special Verdict the 
Circumſtances of every Thing need not be ſo ſtrictly found as they are ſer forth in the 
Pleading ; and it being found in this Caſe, that by Virtue of the Warrant of Attor- 
ney he delivered the Deed on the Land, it ſhall be intended he purſued his Authority. 
Cro. Eliz. 167. Willis verſus Fermin. 

3. In a Special Verdict in Ejectment the Caſe was, a Deviſe of Lands to his Exe- 
cutors, until they levy 200 J. and pay it to Legatees, or until the Heir at Law pay the 
200 J. the Executors entered, and were poſſeſſed prout Lex poſtulat, and being ſo poſ- 
ſeſſed made a Leaſe of the Lands to the Plaintiff, who entered, and was polfeſſed till 
he was ejected, and they found the Value of the Land to be 20 J. per Annum, and 
the Number of Years the Executors poſſeſſed it, which by Computation could not be 
ſo long as they might have levied the 200 J. and ſo conclude fi ſuper Totam materiam, 
&c. it was objected that this Verdict was very imperfect, $a tis not found that 
the Heir did not pay the 200 l. which is another Limitation to determine the Leaſe ; 
now in ſpecial Verdicts every Thing ought to be found certain and plain, and not left 
to any Intendment: Tis true, if they had found that the Executors entered and were 
poſſeſſed by Virtue of the Deviſe, that would have been good ; and the other Side ought 
to have ſhewed that the Heir had paid it, but here *tis, that they entered and were poſſeſ- 
ſed prout Lex poſtulat, and being ſo poſſeſſed made a Leaſe, c. which is no poſitive 
Affirmation of the Poſſeſſion; tis likewiſe true, that by this Verdict *tis found that the 
Plaintiff could not levy the Money out of the Profits, but ſince there is another Li- 
mitation in the Mill, (viz.) The Payment of the Money by the Heir, it ought to have 
been found that he had not paid it; for which Reaſon the Opinion of the Court being 
againſt the Plaintiff, he took a Venire facias de novo. Palm. 192. Langley verſus 
Paine. 

4. The Iſſue was, Whether by the Cuſtom of the Manor of, & c. a Copyhold might 
de granted to three for the Life of Two, and the Jury found that by the Cuſtom it 
might be granted to Three for their Lives; adjudged it was not well found, for it was 
only argumentative, (v7z.) that becauſe a greater Eſtate might be granted therefore a 
leſs may; therefore ſince the Fact, upon which the Court was to judge, was not found, 


and that being the Point in Iſſue, 2 Venire facias de novo was granted. Roll. Abr. 
Tit. Trial. 693. * Venn verſus Howell. 


5. So where the Jury found that . R. was ſeiſed in Fee of Lands, and poſ- 
ſeſſed of Leaſes for Years in other Lands, deviſed his Leaſes to M. D. and the 
Reſidue of his Eftate, Mortgages, Goods, &c. to his Executor, after Debts paid and 
Feral Expences diſcharged; and it being referred by the Jury to the Court, 
Whether by this Deviſe the Executor had a Fee-ſimple or not? It was held that 
this was not a perfect Verdict, becauſe the Jury did not find that ths Debts were 
taid and the Funeral Expences diſcharged, which is a Condition precedent to the 


p p Executor 


* Roll. 

Abr. T its 
Copyhold 
(L) S. C. 


474 Verdict. 
Executor having an Eſtate in Fee, which not being found, the Court could not give 
Judgment in the Matter referred to them; therefore a Venire facias de novo yas 
awarded. Cro. Car. 323. Wilkinſon verſus Maryland, 


— 


6. In a ſpecial Verdict in Treſpaſs, &c. againſt Sir Richard Cox, Baronet, Richard 
Cox, Eſq; and others; the Jury find Richard Cox Pe not guilty, then ng find a 
Warrant from a Juſtice of Peace, commanding the Conſtable to arreſt the laintiff, 
and that by Virtue thereof he was arreſted, and that the Conſtable required the 
other Defendant to aſſiſt him to convey the Plaintiff before a Juſtice; that they 
brought the Plaintiff to the Conſtable's Houſe, and that prædict' Richard Cox miles 
ſent for the Conſtable, and commanded him to put the Plaintiff in the Stocks, when 
there was no prædict Ricus Cox miles mentioned before in this Record; but there 
was another prædict Ric us Cox Armiger, which made this Verdict uncertain. Vaugh, 
III, 117. Stiles verſus Cox. RT FER 
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'Uicar and Uicarage, 


(A) 


Of Uicarages in general, and Tithes thereof, and of Pꝛeſentations 
7 to Uicarages, See Tzthes. (S) 21. 


Vicarage may be appendant to a Rectory, and by a Grant of the 
Rectory & omnia tenementa dictæ Rectoriæ ſpectan the Advowſon of the 
Vicarage doth paſs. 18 Eliz. Dyer 350. | 

2. In a Quare Impedit the Caſe was thus, (viz.) A Leaſe was made of 
all Hereditaments fituate and being in B. and the Queſtion was, Whether the Advow- 
ſon of the Vicarage paſſed by that Word Hereditament ? And adjudged that it did paſs, 
for though the Advowſon is not viſible, and therefore Livery and Seiſin cannot be 
made of it, yet in a Writ of Right of Advowſon the Church ſhall be put in View of 
the Recognitors. Paſch. 15 Bliz. Dyer 223. „ 

3. The King was ſeiſed of the Rectory of B. and of the Advowſon of the Vicar- 
age of B. and granted the ſaid Rectory with the Appurtenances, ac ctiam Vitariam 
Ecclefie præd; adjudged that the Advowſon of the Vicarage did not paſs by theſe 
Words; but if he had granted Eccleſiam ſuam de B. it might have been otherwiſe. 1 
Leon. 191. Afgill verſus Dennis. | | 

4. A Vicar was endowed by theſe Words, (viz.) Habebit tertiam partem decimarum See Copy- | \ 1008 
ladorum & fæui, quandocunque provenerint de maneriis de B. & c. adjudged that a Manor hold. ) - {108 


cannot confiſt without Freeholders, and therefore the Vicar ſhall be endowed of the 3 


third Part of the Tithes of the Lands and Tenements of the Freeholders, as well as of 462. 22 
3 and of the Lands of the Copyholders. Trin. 37 Eliz. Owen 59. Higham 
verſus Beſt. | | 

5. Where the King hath the Advowſon of a Vicarage, and he grants the Vicarage to 

N. R. the Advowſon doth not paſs by that Grant, becauſe the Vicarge is one Thing 
and the Advowſon of it another Thing. Mich. 32 Eliz. Cro. Elix. 163. 
6. In Treſpaſs, &c. the Caſe was, in the Reign of Edw. 3. there was a Rectory 
appropriate, and upon the Appropriation thereof the Vicar was endowed with Tithe- 
Wood, but for 160 Years there had been no Vicar there, until of late a Preſentation 
to the Vicarage was obtained from the Queen by Reaſon of Lapſe: It was objected in 
this Caſe, that by ſuch a long diſcontinuing of any Vicar there, that the Vicarage was 
now re- united to the Parſonage ; but adjudged, that though the Vicarage is taken out of 
the Parſonage, and upon an urgent Neceiſity may be re- united to it, yet it ſhall not be 
re-united by Reaſon of the long Continuance of 'Time, when there was no Vicar pre- 
ſented, becauſe that is the Fault of the Parſon, and he ſhall not take Advantage of his 
own Wrong, but the Vicarage ſtill remains, and the new Vicar ſhall have the Tithe- 
Wood. Hill. 44 Eliz. Cro. Eliz. 873. Robinſon, Vicar of Kimbolton, verſus Bedle. 

7. A Prior was ſeiſed of the Advowſon of B. which was appropriated to the Priory, Palm. 
and alſo of the Vicarage of B. which was endowed with ſmall Tithes, and this Appro- Like a 
priation and Endowment were made in the Reign of King John, and ſo continued till 3 
the Reign of H. 6. and then the Pope granted by his Bulls, that the Prior ſhould ap- 144. 
point one of his Meozks to ſerve the Cure, who ſhould be removeable ad nutum prionis; 2 Roll. 
it was inſiſted that by this Means the Vicarage was diſſolved, becauſe the Pope was then 25 £4 
the ſupreme Ordinary, and as the Endowment of the Vicarage was a ſpiritual © © 
Act in which the Patron was in no wiſe concerned; ſo the Diſſolving it was likewiſe 
2 ſpiritual Act, and being done by the ſupreme Ordinary it muſt be good; but 
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476 PFoicar and Vicarage. 


* Cap. 5 adjudged, that after the Statute * 4 H. 4. A 5 wy ry not be diſſolved; 
By «:hich for though the Pope was then the ſupreme Ordinary, yet he could not diſpenſe with 


i en- that Statute. 2 Cro. 517. Britton verſus Wade. 
acted, that | . 
where the Church is appropriated, a Ficarage ought to be endowed. 


8. In a Prohibition, &c. adjudged that the Parſon imparſonee cannot preſcribe againſt 
the Compoſition of a Vicar, for ſuch Things which he hath by Compoſition. 1g 
161. Spring's Caſe 180. F. C. by the Name of. Pringe verſus Child. 

9. Quare Impedit to preſent ad Becleſiam de N it was moved that the Writ might be 
amended, becaufe the Plaintiff's Titte was to preſent to a-Vioarnge; and not to a par- 
ſonage; and in ſuch Caſe it muſt be Qzare Impedit to preſent ad Vicariam ; it was ameng. 
ed. Cro. Car. 53. Turner verſus Palmer. 

10. A Vicar cannot have Tithes, unleſs by Endowment, Compoſition or Preſcrip. 
tion, for of common Right all Tithes ven to the Parſon ; therefore where the vi. 
carage is not endowed the Parſon ſhall have the Tithes. March 11. 

11. In Treſpaſs, concerning the Rectory of Norton Pinkney, which belongs to Orje; 
College in Oxford; the Iſſue was, Whether the Vicarage WAS endowed, or the Curate 
was only ſtipendiary; all agreed, that if the Vicarage was not endowed de fucto, the 
Vicar could not claim any Thing; but to prove that it was endowed, an Impropriation 
was produced in the Time of Edw. 2. by the Licenſe of the Pope; to which it as 
objected, that it did not appear that it was by the Conſent of the King, and without 
ſuch Conſent the Pope could not licenſe an Impropriation, which is very true; but 
tho* it doth not appear that the King conſented, yet in Things of ſo great Antiquity 
it ſhall be preſumed his Conſent was to it. Palm. 426. Cope verſus Bedford. 

12, Bill in the Exchequer for Vicarage Tithes, and the Plaintiff omitted to ſet forth 
how they became due to him, whether by Preſcription or Endowment ; and after an 
Anſwer put in and Depoſitions taken, it was objected, at the Hearing the Cauſe that 

* Hardr, the Plaintiff ought to ſhew * how thoſe Tithes became due, which is very true ; but 

3:1. the Defendant having anſwered, and admitted the Plaintiff to be Vicar, the Exception 

ele. was over-ruled, tho' tis the Foundation of his Action. Hardy. 130. Butten verſy 

med Huey. 3 | | 

n Kg The Vicar of Gillingham exhibited his Bill for the Tithes of the Manor of 
Uxbury, &c. and other Lands belonging to the impropriate Rectory of Gillingban, 
which Tithes he demanded. for eight Years laſt paſt, and ending in 1661; it appeared 
upon the Hearing, that ſeveral Vicars of Gillingbam, his Predeceflors had enjoined 
theſe Tithes; but an Endowment was now produced, Dated 7 March 1362. made by 
Archbiſhop. Hipp, and preſerved in his Regiſter, by which it did #07 appear that the 
Vicar was endowed with any Tithes of Corn or Grain, neither was there any Liberty 
reſerved in the (aid Endowment (as uſual) for the Archbiſhop to augment or diminiſh; 
for which Reaſons it was inſiſted that the Vicar had no Right to theſe Tithes ; but ad- 
judged, that where the Vicars have received Tithes for a long Time, they ſhall not be 
concluded by not being expreſſed in the Endowment ; for by ſuch long Poſſeſſion it 
ſhall be preſumed that the Vicarage hath at ſome Time or other been augmented there- 
with, which may be done upon Citation, or by Aſſent of all Parties concerned; though 
ſuch a Power is not reſerved to the Archbiſhop in the Inſtrument of Endowment 
Hardr. 328. Twiſte verſus Brazen-Neoſe College. 

14. The Vicar of Berkley in Glouceſterſhire, exhibited his Bill for Tithes of the Park 
for ten Years paſt ; and upon hearing the Cauſe, the Caſe was, Dr. Chetwind was Vicat 
there, and one Nicholas Paul was his Curate ; who after the Death of the Doctor held 

in as Vicar, and officiated as ſuch till Auguſt 1661, and then for refuſing to ſubſcribe 

* 12 Car. according to the * New Act, and to conform to the Church of England, he was re- 
ea). moved, and the Plaintiff was preſented to the Vicarage, and adjudged, that he had a 
good Title to all the Tithes for ten Years, ſince the Death of Dr. Chetwind, becauſe 

Paul was not confirmed in the Vicarage, nor incumbent thereon by any Ways or 

Means mentioned in that Act; and the Defendant, who was the 'Tenant of the Lands, 

had not paid any Tithes for ten Years laſt paſt. Hardy. 329. Daſbfield verſus Curnock. 

15. Debt, Cc. the Plaintiff ſets forth, that H. Dean of Lincoln, by Indenture dated 
24 July, which the Defendant penes ſe habet, demiſed to the ſaid Defendant the 
Rectory of Mansfield, &c. who by the ſame Indenture covenanted with the Dean to 

find a ſufficient Prieſt to ſerve in the Church of Mansfield, and ſuch as by the Dean and 
his Succeſſors ſhould be approved, and to pay the ſaid Prieſt forty Marks per Annm 
at the leaſt ; then the Plaintiff ſets forth the Statute 29 Car. 2. for perpetuating Aug- 
mentations to poor Vicars; by which *tis enacted, that every Augmentation made 
payable to any Vicar or C:rate, ſhould continue payable to them; and that they 
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ſhould recover the ſame by Diſtreſs or Action of Debt; then he ſh, that 25 July, 
32 Car. 3. he, by the Approbation of the Dean, and Nomination of the Defendant, 


and with the Licenſe of the Biſhop was admitted; and from that Time to this was 


Curate of the Church of Mansfield ; and now for forty Marks Penſion, due for a Year, 
he brings this Action: The Defendant pleaded in Bar, and confeſſed the Leaſe made 
to himſelf, and the Covenant, but ſaith, that the Plaintiff was nominated 5 Novemnb. 
and had Poſſeſſion ; then he ſets forth the Act of Conformity, 13 Car. 2. by which *tis 
enacted, That all Miniſters, & c. ſhall, within two Months after the actual Poſſeſſion of 
their Vicarage or Curacy, declare their Aſſent and Conſent to all Matters in the Book 
of Common Prayer, and upon Neglect thetedf ſhall be ip/o facto deprived ; and that 
the Patron may preſent, &c. as if the Incumbent was dead, and that the Plaintiff did 
not within two Months after his Poſſeſſion declare his Aſſent, and that at no Time after 
the 25th of Novemb. the Defendant did nominate the Plaintiff to the Dean, &c. The 
Plaintiff in his Replication confeſſed the Nomination 25 Novemb. and that he continued 
in Poſſeſſion till the 257h of July following, and being in Poſſeſſion by the Conſent and 
Permiſſion of the Defendant, and by the Approbation of the Dean, and Licenſe of the 
Biſhop, he within two Months after the ſaid 25 July, declared his Aﬀent and Conſent 
according to the Statute; and upon a Demurrer the Court agreed, that this Stipendiary 
was within the Act of Conformity, tho' that is, that the Patron ſhall preſent, Fc. 
Now here was no Preſentation, but only a Nomination; adjudged likewiſe, that though 


| he was 7#p/o facto deprived for his Neglect in not declaring his Aſſent within two 


Months after his firſt Nomination and Poſſeſſion ; yet he continuing in Poſſeſſion, 
and performing his Office by the Allowance of the Defendant and the Dean, till the 
25th of 7uly; this ſhall amount to a new Nomination, and his Declaring his Aſſent 
within two Months after makes him a Curate within the Statute. 3 Lev. 82. Carver 
verſus Pinkney. 

16. A Vicar libelled for Zithes of Wood, the Defendant ſuggeſted for a Prohibition, 
that Time out of Mind they had paid no {ſmall Tithes to the Vicar, but that by the 
Cuſtom of the Pariſh they were paid to the Parſon ; ruled, that if the Endowment of 
the Vicarage is loſt, the Tithes muſt be paid according to Cuſtom. 1 Mod. 50. Tiſdale 
verſus Walter. See T:ithes. (S) 19, 21. 

17. The Caſe upon a Trial at Bar was, (viz.) the Church of Veſtbourne in Suſſex, 
hath a Parſon and Vicar, and both are admitted, inſtituted and inducted, and both 
have Houſes there, but the Vicar pays Synodals and Procurations, and other Charges 
at the Viſitations, and reads Divine Service there; but the Parſon not above once or 
twice in the Year; and ſeveral ancient Inſtitutions and Inductions of Vicars there 
were produced, but they could not produce the Inſtrument of Endowment it ſelf: On 
the other Side it was inſiſted for the Right of the Parſon, that it could not be a ſine 


Cura as to him, becauſe he was inſtituted by the Ordinary, and by Conſequence is 


viſitable by him; but a $7ze-Cure is either in Reſpect of the Diſability of the Perſon as 
an Impropriator, or in Reſpect of ſome Privilege of not being viſitable ; and tho' there 
are ſeveral Churches in England where both the Parſon and Vicar have concurrent 
Cures, even where the Vicarage is endowed, and both take the Oath of Canonical 
Obedience; yet it doth not follow that Inſtitution of ſuch Parſon implies a Cure, be- 
cauſe it may be of a Donative; and in Wales the King hath ſeveral Donatives, where 
the Parſons are preſented and inſtituted by the Ordinary as well as the Vicars, who 
are inſtituted to the Spiritualties, and the Parſons to all the Temporalties, beſides 
thoſe with which the Vicarage is endowed. Sid. 425. Clerke verſus Heath. 

18. Libel for Tithes of Hops by the Vicar, the Defendant ſuggeſted for a Prohibi- 
tion, that Time out of Mind they had paid ſo much per Acre to the Parſon for all 
Tithe of Hops; adjudged that there could not be a Aſodus for Hops, becauſe they 
were firſt brought into Exgland in the Reign of Queen Elizabeth, from Holland; be- 
ſides, the Vicarage might be endowed Time out of Mind of ſmall Tithes, and Hops 
are of that Nature; and if ſo the Preſcription of a Modus by the Parſon ſhall not bar 
him, becauſe it ſhall be intended to commence ſince the Endowment. 1 Vent. 61, 
Sid. 443, 447. S. P. . _ 

19. Libel for Tithes by a Vicar, the Defendant ſuggeſted for a Prohibition a 
modus to the Parſon; and that the Vicarage had been endowed Time out of Mind ; 
and it was granted. 1 Fert. 107. Rolſon's Caſe. See Tithes. (S) 21. 


Clicw, 


— = = 
— EE EIT 


K Ag 208 —— 
—— 2 , 
* TIRES — 
— —ͤ—ͤ—ũ—... . —-— 


n — — 
* — — — — T —— P N - —— A "OS — eto. ee — 
- aa * 8 f * 2 — -_ - — * — — — — — — — un — 
— _ : * i = — — 2 — — — — = * —— — — - — —— —— 'S. 
— — — * — * Yet —— EY "A i = — — - - —— _ — — — 2 3 p 5 I — _— 
2 _—_ - 2 2 — = 8 ——— 5 "IF... , - < 7 — — — > — hed — - — 7 - - 2 * 
3 : - 2 = 0 mt Ear — TY — e 9 e » mens ren —— — . nn 2 2 : — — _ T 2» E — 
— 2— — - 4 — cx Sou 4 bes — — — 5 r — TN — — — — — — — < — : — — 2 5 z = 
— —— — —SSEE- — ˙ — Eh 2 — wart og * po, 7 — — — — —bQ — ä — — — 
— — — — - — RI - — — — A Pp 2 2 — 2 B tr ment 1 —— _— — —ů —-— LEST ed * — — _ 
2 "£5 Fa <<; - 1 — . — . == = — eos —_ > v —_— — x _ — 2 _—— - - 2 = 8 - - LOT 
— 4 MR” . . 4 — D - — — — 2 al 1 2 - . — 1 a 22 1. — 
a — — — 2 IO. : wy 5 * Xt b > 2 — ; — * A g > — — — 9 
— 7 —— > — h tk SS DC TITS 2 — I — 5 —— RS. — —ä— — — — — is Rr 
an — 3 2 7 _—_ 2 — — —— —ĩ— —— - — — — — — —— — — SO — 2 
's * 1 - — > — = a — — — = S K 9 — — 5 — — * — p — ge — a g - N — > —_— — 2h 
= - py nat a tn £0 SEE OR — — — be ci — = 2 — — —— — N "ARS... —_ * — — = x = * = x 3 yp; - =? 
= o — — —— — — — * 5 — = _ — x _——— — os n * 2 - — pas 
_ - — — — Þ E - S —— E n —— — — - - — 
— — - l . — — —— — — = — — — 8 — 8 
* — — — — in ** A ow _ — — —— 2, £ & * 2 ho eo. ar mn _— 2 _ — — — — r= 3 == 
2 S EOS ER = JX = J - — 1 OE og rs > = a — 8 - _ l f — — = = — - - = —_— — — 2 * = 
r * = . 12 2 : . . — 2 — — — 2 — — 5 r=" png — — IS . — = E - — — — 2 * 
... ECD» bs — — — — — n : — py — 8 — WY 2 * uf * <= — — — — 5 — — — — 2 _ 
— — — 3 nent re” wane _ P ˙ tha EY" _ p Ca — 22 > vine — — 8 Wo = — „5 2 8 . —̃ - — - — - 
* * 1 — 5 — 3 „ « —_ — — —— — — — Ines — 22 * — l. — — > — — = - — — — 
8 — th wn be — 2 : = "Eee He SEG — | \ — K — ogy 1 8 
22 Pr "= — e * 1 — 4 — — 3 . — Bi —— — — 7 =_ 
— — — . — dl RY TID. EO I 8 Sg. — 2 — 2 ys P'S — — 1 5 _ + 5 
— — . CERES . 2 - — — —— 
= A 5 


— 
k 
[ 
| 
. 
1 
j 


COT —- 


= COT —- 
— 


— — . —_— — 
= TIES ö = > 1 
—— — —ê E EI 
E £31 4 1 
— — > . 


— —-—¼ — — —— wo — —— = — ——6—— ñ ́— — => 
ti 2 — r - If — - — 
— — 2 — o * 

: ASS een yp 
2 EE Tone Rey; —— 8 
. . —— er I — —— I... my 
990. 4 A ‚ A oo ers bs nee SRD «1 na IRE> + 
—— —— . — —— —— 


——_— 


= 1 5 
— — — - ry 
— — — —— —— - — — N — — - —— — 2 —— —— 1 
6 — n * — — 8 — 6 
e — ra —  ——_— —— —_———— - 8 — Ids . n 
E A IIS e Le Ed Eo en I SI EW — — 5 P 2 a — —— a. 
* i 
ne oC rr E S 


PPPPPCCCCCCCCGGGGGGGGGGGGTGGTGTGGTGGGGbVTTWTTTWV—TTWTVTVTV＋TTTTV＋TTT＋T＋ rn ans cn hen 
. ? — r 3 2 . 9 — 4 4. 
— c N e 
K—ů„ä KSrrn.s m ID 
2 R 28 — 4 N = 


rr r CI. 


View. 
(A) 


TIE W generally is, where a real Action is brought, and the Tenant doth 
not certainly know that is in Demand; in ſuch Caſe he may pray that the 
Jury may view it. 3 e HEN 
1 2. In a quod permittat againſt B. G. after an Imparlance, he demanded a 
View; adjudged that he might. Hutt. 28. Brookes verſus Graves. Dyer 210. contra. 
3. Dower againſt ſeveral Perſons; ſome of them confeſſed the Action, and others 


demanded-a- View; but adjudged they ſhould not have it, becauſe Dower is favoured 
in Law. 8 El. Dyer 179. | | | | | 

4. In an Aſſiſe for Lands in Kent, the Plaint was of a Meſſuage and four Acres of 
Land in Eaft-Malling ; adjudged that the Demandant might abridge his Plaint of the 
Meſſuage, the Jurors viewing only the Land and not the Houſe ; for of that they 
had ſufficient Knowledge without viewing it, ſo as they could put the Demandant in 
Poſſeſſion, if he recovered. Dyer 62. Pennington verſus Morſe. | 

5. An Aſſiſe was brought de /ibero tenemento in Weſtminſter, and the Plaintiff was of 
the Office of a Philizer, the Demandant made his Title in his Plaint, and alledged 
Seiſin, by taking Fees for a Capias there; the Poſt where the Officer fits was put in 
View. 3 Mar. Dyer 114. 8 1 | | 

6. In a Writ of Right of the Manor of R. & de duabus partibus cuſtodiæ fore de 
I. the Tenant demanded the View, and the Writ was directed to the Sheriff, that 
Hhabere faciat Viſum manerii de D. & duarum partium Cuſtodiæ foreſtæ, which was im- 
poſſible, for it ſhould have been duarum partium Foreſtæ, Cc. or rather the Foreſt it 
ſelf ſnould have been put in View, and not two Parts of it; as where a Rent or 
Common is demanded, the Land out of which it iſſues muſt be put in View. 1 Leon. 
56. Linſey's Caſe. | 
J. Waſte was brought for waſting a Wood; the Jury viewed the Wood without 
entring into it; adjudged this was a good View; ſo if it had been aſſigned in ſeveral 

Parts of the Wood, they ought to view each Part; and if they do not, they may 
find no Waſte done in that Part which they did not view. 1 Leon. 267 
20 Elix. 

8. In a Præcipe quod reddat the Tenant demanded a View, and an habere facias 
Viſum was awarded to the Sheriff, and none came to view; if the Sheriff return this 
Matter, the 'Tenant ſhall be afterwards excluded from the View. Goldſ. 144. Hee 
verſus Hoe. | 
9. In an Aſſiſe for the Office of an Herald at the Funeral of an Earl; the View 
was in Weſtminſter Abbey, where he was buried, and not at the Place where he exer- 
ciſed his Office. 1 Brownl. 27. | 1 

10. In Ejectment upon a Demiſe at ſuch a Place in Devonſhire, of Lands in an- 
other Vill in that County; the Venue muſt come from the Place where the Lands 
lie; and not from the Place where the Demiſe is laid, but this is cured after Verdict; 
this Cauſe was carried down to the Aſſiſes, and a View granted; for which there 
was a Jury with a decem Tales; and when the Cauſe came to be tried, there was a Jury 
returned promiſcuouſly of the firſt Jury, and of the decem Tales : Holt, Chief Fuſtice ; 
When a View is granted in C. B. and there is a full Jury appears, then upon the 
Wirhdrawing a Juror an Entry is made of this Matter, and Proceſs continued againſt 
the Jury, and a decem Tales awarded on the Roll; but in B. R. *tis otherwiſe, for 
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View. 
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there tis never entered on the Roll, but only a Grant of a new Diſtringas againſt the 
ſame Jury, excepting only the Juror withdrawn; but if there is a Decem tales award- 
ed on the principal Panel, and they appear, and then a View is granted; all this 
muſt be entered and Proceſs continued againſt the Jury, and thoſe Decem tales; 
otherwiſe they will be diſcharged, and the Diffringas muſt be of the ſame Decent 
tales returned on the firſt Panel; for to mix the Perſons returned on that Panel, 
and the Decem tales in the Panel of thoſe Jurors who try the Cauſe, after the 
View, is irregular; and for that Reaſon the Verdict in this Caſe was ſet aſide. 
Modern Caſes 265. Gree verſus Sharpe. 


11. Before a Rule is granted for a View, a Venire facias muſt be returned, and then 
the Rule is, that ſo many of the Panel ſhall View the Place, &c. but 'tis never 
granted but where the Title is in Queſtion. 2 Salk. 665. Kempſter verſus Deacon. 
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Uiſitoz, See Mandamus. 
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Union of Churthes. 


g - 1&1} 


1. F two Churches were ſo mean that the Tithes would not afford a compe- 
tent Maintenance for each Incumbent, the Ordinary, Patron and Incumbents 
might unite them at Common Law, before any Statute was made for that 
Purpoſe ; and in ſuch Caſes it muſt be agreed which Patron ſhall preſent next; 

for though by the Union the Incumbency of one Church is loſt, yet the Patronage 

ſtill remains; and each Patron may have a Quare Impedit upon a Diſturbance, to 


preſent in his Turn. 


2. But it hath been a Queſtion, Whether at Common Law ſuch an Union could be 
made without the Concurrence of the King; the Canoniſts define Union to be aus 


Spiritualis, and they tell us that *tis munus Epiſcopale unire, quia tota diæceſis eſt Cura 


Epiſcopi ; if ſo the Licenſe of the King doth not ſeem ſo neceſſary to an Union as tis 
to the Appropriation of Advowſons ; and for Authorities in Law, the Chapel of Man. 
borough was united to Magdalen College in Oxford; and it was pleaded that the Union 
was made by the Patron and Ordinary without mentioning the King; and the Pariſh 
Churches of Ilfield and St. Martins, in the County of Southampton, were united by the 
Ordinary, with the Conſent of the Patrons; and 'tis not ſet forth that it was done 
with the Licenſe of the King. 9 El. Dyer 259. 

3. In a Quare Impedit the Defendant pleaded a Diſpenſation for the two Benefices, 
and upon Oyer of the Letters Patents of Diſpenſation it was thus, (viz.) It took Notice 
that there were two Benefices, and that they were of ſmall Value; therefore Unimns, 
iucorporamus & auneximus the one to the other for the Life of 7. S. the preſent In- 
cumbent; it was objected, that here were no Words of Diſpenſation, and therefore 
this Clauſe. cannot enure as a Diſpenſation, becauſe there was no ſuch Intention ; and 
this cannot be an Union, becauſe there is not the Concurrence of the Patron and Or- 
dinary ; ſed non allocatur, for per Curiam, tho' there cannot be a perpetual Union with- 
out the Concurrence of the Patron and Ordinary, becauſe tis a Loſs to them; yet 
there may be a temporary Union, as in this Caſe, for the Life of the Incumbent ; and 
this might be done by the Metropolitan alone ; for after the Death of the Incumbent the 
Union is diſſolved, and no leſs accrues either to the Patron or Ordinary in the mean 
Time; for one of them had his Preſentation and the other his Admiſſion ; and this is a 
compleat Diſpenſation, and allowed by the Statute 21 H. 8. (viz.) Any Licenſe, Uſe, 
Union, or Diſpenſation to the contrary. 3 Cro. 719. Page's Caſe. 

4. It hath been a Queſtion, Whether a Parſon, Patron and Ordinary, might unite 
two Churches, without the Licenſe of the King; but by the Statute 3) H. 8. cap. 21. 
it ſeems plain that they may, becauſe that Statute gives them Power to make Unions, 
and doth not mention the King, or that it muſt be done with his Conſent ; which it 
it had been requiſite, would not have been omitted by the Makers of that Law ; but 
then one muſt be of 8 J. Value, and not under: It hath been another Queſtion, Whe- 
ther a Parochial might be united to a Collegiate Church ; but an Appropriation can- 
not be made by them without the King's Licenſe, becauſe that is a Mortmain, and 


the Patronage of the Advowſon is loſt, and by Conſequence all Tenths and firſt Fruits. 
9 Car. Dr. Rawlins verſus Sir Henry Taxley. 37 El. Auſtin verſus Thun. Moor 409, 661. 


11 Rep. Priddle verſus Napier. See 9 El. Dyer 219. 

3. Libel againſt the Parifhioners of St. Mary Bothaw, in London; for a Contribution 
towards the Repair of the Church of S. Swithin, to which they were united by the 
Statute 22 Car. 2. cap. 11. and upon a Motion for a Prohibition it was adjudged, that 
ar Common Law two Churches might be united by the Concurrence of the Parſon, 
Patron and Ordinary, but not Pariſhes. 1 Sax. 164. Harman verſus Renew. 


Initp 


1 


nor came to the 
laſt ſhe granted to J. R. in Fee, with a free Warren in his Demeſnes, Ita quod no 


Mich. 16 Elis. Dyer 386. Lord Grey's Caſe. 


. LED fR, » * —_ 8 te 2 Pry | 
i — EEE eee ms — — 
A. — * * 1 1 481 
8 wy 
þ 


Sce Acbion on the Caſe. (S) 9. Fxtinguiſhment, (F ) : per totum. 
Tithes. (G) 35: 


(A) 


K. HE Queen was ſeiſed of maddon Chaſe, and | the Lord Grey was Keeper 


thereof in Fee; who preſcribed that he and all his Anceſtors, Keepers of 


the ſaid Chaſe, uſed to hunt ſtray Deer in the Demeſnes of the Manor 


of. S. being the Purlieus 1 . to the ſaid Chaſe; afterwards this Ma- 


Queen, who was then ſeiſed both of the Chaſe and the Manor, which 


Perſon might enter there to hunt without his Leave; it was adjudged, that this Unity 
of Poſſeſſion in the Queen had not extinguiſhed the Purlieu; and that the Clauſe Ita 
gued did not extend to the Keepers of her Chaſe, but to any other of her Subjects. 


2. If a Tenant maketh a Feoffment of his Land to the Lord and others, all the 
Seigniory is extinct by Unity of Poſſeſſion m the Lord; and fo it is if he make a 
Feoffment but of the Moiety of his Lands. Owei 31. Sutton verſus Robinſon. 

3. Where one held Lands of the Manor of R. by Suit of Court and Rent, and was 
afterwards attainted of Treaſon, and the King granted the Lands to B. G. in ſuch Caſe 
it was reſolved ; that whilſt the Lands were iti the Crown, the Rent was only ſuſpend- 
ed, and not extinguiſhed by any Unity; and that by the Re-grant to B. G. it was re- 
vived, and he ſhould pay it. 1 Leon. 5. Long's Caſe. 

4. Two Men were ſeiſed of two ſeveral Acres of Land, and one ought to encloſe 
againſt the other; one of them purchaſed that other Acre, and then let both Acres to 
ſeveral Tenants ; adjudged that one ought not to encloſe againſt the other, becauſe the 
Encloſure was gone by Unity of Poſſeſſion. Hill. 36 Eliz. Heudon verſus Crouch. 

5. One had an Houſe, to which there was a Way over tlie Cloſe of another, and 
afterwards ke purchaſed that Cloſe through which he had a Way, and then ſold it to 


another Perſon ; adjudged that the Way was not extinguiſhed by Unity of Poſſcſſion, 


it being a Way of Neceſſity, and not of Eaſe or Pleaſure. Owen 124, 121. Fordait 
verſus Aylofſe, or Atwood. 2 Sid. 39. Parker verſus Welſted. S. P. 2 Lutw. 1487. Dut- 
ton verſus Taylor. S. P. See Way (A) 6. and poſtea pl. 14. 

6. The Teſtator having a Leaſe for Years in two Houſes, deviſed thein to His Wife 
for the whole Term, if ſhe ſo long lived unmarried; and after her Death to B. G. and 
if ſhe married, then ſhe, ſhould have one Houſe, and an Annuity of 20 l. per Aunum out 
of the other. Houſe ; and that B, G. ſhould have that other Houſe, but he did not limit 
what Eſtate his Wife ſhould have in the Rent; ſhe being alſo made Executrix entered 
as Legatee, and afterwards married and claimed one Houſe and the Rent; adjudged, 
that becauſe ſhe took the whole Term in both Houſes as Executrix, ſhe ſhould not have 
the Rent out of that Houſe which was deviſed to B. G. upon the Marriage, becauſe 
that was extingiiſhed by Unity of Poſſeſſion in her. Gogh verſus Howard, Bridgm. 54. 

7. Where a Lord of a Manor is ſeiſed of a Waſte, and a Tenant of an ancient Te- 
nement preſcribes to have Common in the Waſte ; and afterwards this Tenement is 
ſevered from the Manor, (as for Inſtance, the Manor is granted to one and the 'Tene- 
ment to another) and then both Manor and Tenement come into the Hands of the 
Lord, who grants the Tenement with all Commons to the ſame belonging; adjudged, 
taat by the Unity of Poſſeſſion of both Manor and 'Tenement in the Hands of the 


249 | | Lord 
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1 76 Unity of Poſſeſſion. 


Lord the Common is extinct. 1 Brulf. it7. Grimes verſus Peacock. 2 Bulſt. 222, 5 0 
Cro. El. 57/0. Bagſhaw verſus Eyres. S. P. 2 Brownl. 222. §. C. Moor 462. F. C. i 
8. The Prior and Convent of Hatfield, were ſeiſed of the appropriate Rectory of 
Tiatfield, and of a Farm there; upon the Diſſolution the Appropriation was granted to 
one and the Farm to another, adjudged, that Tithes ſhould be paid out of the Farm . 
for the Unity of Poſſeſſion of the Rectory and Farm in the Prior and Convent, is not 
any Diſcharge of the T ithes in it ſelf; neither doth the Statute of 2) F. 8. diſcharge 
the Farm from Tithes, becauſe that, Statute gives only the Poſſeſſions as they were in 
the Hands of the Abbots, E5c.. and not the T7thes which iſſue out of the Poſſeſions ; tis 
true, in the Starute 31 F. 8. there is a Clauſe to diſcharge the Lands of Tithes, but 
that Statute doth not relate to the Statute 27 H. 8. by which the leſſer Monaſteries 
were diſſolved. 2 Cxo. 60%. Gerrard verſus I/right. See Priddle verſus Napier. 11 Rep. 
13. and antea Tit. Tithes. . 

9. In a 9d permittat proſternerè a new Houſe, which being newly built hindered the 
Light of the Plaintiff's Houſe by overhanging it; the Jury found a ſpecial Verdict, 
that the Defendant had built this new Houſe upon the Foundation of an old one 
which had been formerly built and pulled down by him who was then Owner of both 
Houſes ; it was adjudged, that this Unity of Poſſeſſion had ſuſpended this Eaſement, 
and that the Defendant could not be charged with any Damages for building the new 
Houſe to obſtruct the Light from the Plaintiff's Houſe, if it did not hang over more 
than it did before. Hob. 131. Robins verius Barns. Moor 866. F. C. contra. 

10. The biſhop of M. before the Statute of Diſſolutions, had a Proxy of 155. paid 

to him yearly out of the Commandry Parcel of the Poſſeſſions of the Knights Templers, 
and another of 20 5. paid yearly out of the Recfory of S. Parcel of the Poſſeſſions ct 
the Abbot of 7. Cc. the Hoſpital of the Knights Templers and the Abbey were dis- 
ſolved Anno 33 H. 8. and the Foffeſſions veſted in the Crown by Act of Parliament; 
but with a Saving of all Proxies to the Biſhops and their Succeſſors, Arno 36 U. 8. the 
Biſhop, c. granted theſe Proxics to the King, who was then in the actual Poſſeſſon, 
both of the Commandry and Rectory, out of which the Proxies were ifſuing ; afterward; 
Queen Elizabeth, Anno 33 of her Reign, demiſed the Commandry and Rectory to *. R. 
rendring Rent, but without any reſervation of Proxies, and then the Proxies were in 
arrear; the Queſtion was, Whether they were extinct by the Diſſolution of the Ho- 
ſpital and Abbey, notwithſtanding the Saving in the Act of Parliament? And adjudy- 
ed that they were not; then another Queſtion was, Whether they were extinct by the 
Unity of Poſſeſſion in the Hands of H. 8. and adjudged, that they were not, but only 
ſuſpended till the Queen had ſevered them by her Grant; tho' it was reſolved, that all 
real Actions are extinguiſhed by Unity of Poſſeſſion. Davis's Reports, the Caſe of 
Proxies. 

11. The Plaintiff preſcribed for Common appendant; adjudged that it was extin- 
guiſhcd by Unity of Poſſeſſion, but not for Common of arable Land. Moor 402. 
Bradſhaw's Cale. pl. J. S. C. | | 

12. The Owner of one Cloſe preſcribed to have a Way over another Man's Cloſe, 
to and from ſuch a Flace; afterwards both the Cloſes were purchaſed by one of them; 
this Unity of Poſſeſſion dotin not deſtroy the Preſcription. Cro. Car. 418. Baker verſus 
Berriman, the fame Law for a Water-courle. Poph. 166. Sry verſus Piggot. 

13. Leſſee for Years of an Advowſon, the Church became void, and then the Leſ- 
for preſented the Leſſce, who was admitted, inſtituted and inducted ; adjudged this 
was a Surrender of his Leaſe, for they both cannot ſtand together in one Perſon, bc- 
cauſe by the Unity one of them is extinguithed. _ Hutt. 105. Capell's Caſe. 

14. Treſpaſs, &c. for breaking his Cloſe, and impounding his Oxen; the Defendant 
pleaded that Sir Henry Verizon was ſeiſed in Fee of a Cloſe called Leflow in Pepin, 
being the Place where, Ec. and being ſo ſeiſed, demiſed the ſame to the Defendant 
for Ninety-nine Years, determinable upon three Lives, and fo juſtifies the 'T aking and 
Impounding the Cattle Damage-feſant; the Flaintiff in his Replication confeſſes the 
Seiſin of Sir Henry Verucn, and the Leaſe made to the Defendant, but ſaith, that Sir 
Henry Vernon was ſeiſed of another Cloſe called Bowns, adjoining to Leſ/low ; then ſets 
forth a Cuſtom Time out of lind in Pep/ow, that the Occupiers of Leſote ought to 
repair the Fences between thoſe Cloſes, and that the {aid Fences were out of Repair, 
and that the Cattle eſcaped into the Defendant's Cloſe for want of repairing the 
Fences ; the Parties were at Iſſue upon this Cm, and the Plaintiff had a Verdict; 
it was moved in Arreſt of Judgment, that this Cuſtom is not well laid in Occupiers ; 
for it ought to be laid in them who have the Inheritance; and ſo is Baker and 
Lerriiais Caſe ; but if the Cuſtom is good 'tis extinguiſhed by Unity of Poſſeſ- 
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ſion in Sir Henry Vernon, who had both the Cloſes ; and ſo it was adjudged. Raym. 192. 
Bolus verſus Hinſrocke. 8 

15. In Treſpaſs for breaking his Cloſe called Horſelea ſom, the Defendant pleaded 
Unity of Pofleſſion in one Ralph Cleaton, in two Cloſes, one called Horſeleaſow, and 
the other called Hollinghurſt; and that he had 20 Way to Hollinghurft but through Horſe- 
Jeaſow ; that he ſold 1 oy to one Aſtbury, and that at the Time of the Sale he 
had no other Way as aforeſaid to Hollinghurſt; that thereupon the ſaid Cleaton, ought 
of Neceſſity to have a Way to Holingburſt, through the Land which he ſold to Af- 
bury, and ſo juſtified the Breaking the Cloſe for a Way; and upon Demurrer it was 
objected, that the Way was gone by Unity of Poſſeſſon; but it was held other- 
wile, * was no other Way. 2 Lutw. 1487. Dutton verſus Taylor. See 
antea pl. 3. &. C. | 

16. In the Caſes before-mentioned Unity of Poſſeſſion doth not deſtroy a Way, 
becauſe that is of Neceſſity, but an Eaſement is not ; therefore in Treſpaſs where the 
Caſe upon the Pleadings was, that the Owner and Tenants of one Cloſe ought to repair 
the Fences againſt another Cloſe, and both theſe Cloſes came afterwards to the Poſ- 
ſeſſionsof one Man; now if they afterwards come into the Poſſeſſion of two Perſons 
again, that Duty of Fencing is extinguiſhed by the Unity of Poſſeſſion, becauſe tis 
an Eaſement and not of Neceſſity. 1 Vent. 97. Polus verſus Henſtock. Raym. 192. 
S C. Poph. 12. S. P. Dyer 295. tis left a Quære. N 


aq q 2 Univerſity. 


— — — - 
„ 3. 22 


— — 
+ at — — — _ 
—_—_— _— 


A 1 * — 
SCE _E .- oo. - 
— = 
Si nt 
o —— 
— > 


a= 


* 
— — — — 
— — — — 
— — „„ = 
3 —— —— — IEEE 2 
— 72 ” — — 
— —— — — 
£ Ss - - air — oy. =——— 
3 — — — — 5 hy b 
— me — — — E 8 l 
a = - - CR 
— - \ 


M2 * 


ü ü rg . — 
- — r 
* — SS 
_ Pt; = I — 
r © * &&., „ — * 
— = == 


- > — 
« — — — 
—— — — 2 
—.— —— — — —— 
2 Sod A — — — 
* = S r . * 5 
a — — — = = — — 2 on 
TR I 3 — — — 
=> == —— 79 
— — K Ae > > al —— —— * 
— — 2 L ns — —. = 


* 2 QT 
—— — — — 1 * 
* » * — 
.. oe ne 


Pay ne eos 


— — — - : l 
— — _ - — Oe l l 
— wy * 8 l — p — — Ae pgs ns SIC q —— 1 —_—_— — —— * . : JEN. = = _ _ l _ b 
—— — * . . 5 a * — Ry — K 2 kite — — pe — 
— vòZ — — — ͤ——— ——̃ —— —— —ũ— — —— poo : = \ 
— — _ 4 — — fo 9) mT 22 — NG. ww — — ov N — ws 2 - - - > - 
3c > — * INSET IE T * — 12 n 22 Af oe r * ert — 2 — Y * — - - Fn 2 2 > — — & b - 
— 1 * - nr — 9 * * . 5 1 8 gh 2 tes; : — — 8 . - — bd = 
45 air, RES — 8 ——— 3 mung SY T.. ge ons 1 ee Erie ES Tip en ans or, td eg tea ST oe wag — e Tr teen ION 2 
9 * * Ig 4 —_ W_= e ITY — — ————_ — — — * — 2 . TW . 7 2 2 5 bo. z — 2 " - 2 
2 - 7 T D eee * 7 * FO TE as — - — — EET . 2 2 K : 7 I 8 Xx — 8 — 2 _ 5 2 SY * 
l 3 3 b LD 3 — nat hoes SE : 


— — 2 * 2 
S 5 A —— 5 rr er 
5 D 
— . ̃ ——.. or oc > ; . 
— — — — 8 —— — 


Vniverlity. 
| 24 See Privilege. Sequeſtration. 
(A) >" * 


I, IBEL againſt the Defendant in the Chancellor's Court at Oxford, upon a 
By-Law made Anno 7 Fac. that whoever ſhould be taken walking in the 
Streets after Nine of Clock, having no reaſonable Excuſe to be allowed b 
the Proctor, Ec. ſhould forfeit 40 5. one Half to the Univerſity, and the 


other to the Proctor who ſhould take him, &c. and that the Defendant was taken walking 


in the Streets after that Hour, Ec. and upon a Motion for a Prohibition it was inſiſted, 
that the Defendant being a 'Townſman, the Chancellor, Ec. being a Corporation, 
they could make no By-Law to bind thoſe who are not of their own Body, unleſs by 


Act of Parliament, or expreſs Preſcription ; *tis true, they have an Act of Parliament 


Anno 13 Eliz. by which their Furiſdiftion, Privileges and Statutes are confirmed; but 
whether this By-Law which was made ſubſequent to that Statute, was warranted by it 
or not the Court would not determine; upon a Motion therefore ordered that the 
Libel ſhould be amended and grounded upon the By-Law ) Fac. expreſly, and then 
they would grant a Prohibition, and the Defendant might plead to it, and fo the 
Point came in Queſtion. 2 Vert. 33. Univerſity of Oxford verſus Dodwell. 

2. Debt againſt the Defendant a Townſman of Oxford, for refuſing to execute an Office 
in that Corporation, to which he was choſen; it was moved, that he being a Servant 


to Dr. Jriſh, might have the Privilege of the Univerſity, and a Charter was produced, 


by which it was granted, that their Members and Servants ſhould be ſued in the Vice- 
chancellor's Court, and not elſewhere ; and a Certificate from the Chancellor was directed 
to the Chief Juſtice, Ec. that the Defendant was matriculated and regiſtred in the 
Univerſity ; but it appearing to the Court that this was done but two Days before he 
was choſen to this Office, and that he was a Painter by Trade, and lived ſeveral Years 
in the Corporation, and no Servant attending Dr. Iriſh, the Privilege of the Univerſity 


was not allowed. 2 Vent. 106. City of Oxford's Caſe. 


3. Upon a#Bill in Equity, ſetting forth a Contract under Hand. and Seal, to make 
a Leaſe of Lands in Middleſex, and to have an Execution of the Agreement ; the De- 
fendant pleaded that he was Head of a Hall in Oxford, and ſets forth the Charters of 
14 R. 2. and 14 H. 8. giving Power to the Univerſity to enquire and proceed in all 
Pleas both in Law and Equity (except in Freehold) where a Scholar, their Servants 
and Miniſters ſunt una ꝓartium, with a Prohibition to the Judges of the King's Bench 
and Common Pleas, and to the Juſtices of Aſſiſe; then he ſets forth, that theſe 
Charters were confirmed by the Parliament, Anno 13 Eliz. and concluded his Plea to 
the Jurifdiftion of the Court: The Lord Keeper North, over-ruled this Plea, becauſe 
theſe Charters extend to Matters at Gommon Law only, or to ſuch Proceedings in 
Equity which may ariſe in ſuch Matters, and to Caſes which are meer Matters of 
Equity, and which are originally ſuch as to execute Agreements in Specie, which is 
this Caſe; beſides, Conuſance of Pleas is never allowed, unleſs the Inferior Juriſdi- 
Etion can give a proper Remedy, which in this Caſe the Univerſity cannot do, for 
they can only excommunicate and impriſon, but cannot proceed to the Sequeſtration 
of Lands in Middleſex. 2 Vent. 362. Sir Thomas Draper verſus Dr. Crowther. See 
Hilrox verſus Bradell, and Haliie's Caſe, S. P. So | 


4. In 
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4. In a Motion for a Prohibition to the Univerſity of Oxford, they inſi ſted ir 
privileges which were confirmed by Parliament, 54 Wo #4 they * N 


them, for they ſhall. never be allowed upon a Motion, unleſs they had been already 


allowed, and upon Record in Court: The Caſe was 

in the Vice-chancellor's Court, and in the Libel the Mendy 0 4 6. 1 3 
were recited, and the Cuſtom of the Univerſity to have but four Taverns, and that 
he ſold Wine without Licenſe of the Vice-chancellor, in Contempt of thoſe Statutes 
and f ung 1 2 ; oY a Prohibition was granted, becauſe a Penalty is 
infli e Statutes, and the) t 

laue rel Ben 65 * y cannot hold Plea or the r 2 Salk. 450. 

5. Some Brewers in Oxford were ſued in the Vice-chancellor's Cou 

Beer, and in falſe Meaſures; and upon a Motion for a Prohibition * = 4130 = 
that they had exceeded their Juriſdiction, by exacting a juratory Caution; and tho 
they have the Aſſiſe of Bread and Beer by Charter, yet ſuch Charter cannot war- 
rant any Proceedings which are according to the Civil Law; adjudged, that before 
the Charter 14 H. 8. the Univerſity had the Juriſdiction of a Leet, which they ex- 
erciſed in the Vice-chancellor's Court, but that Charter gives them Power in Treſ- 
paſſes over all Perſons, if a Scholar is a Party. 1 Salk. 343. Ruſh verſus Univer- 


fity of Oxford. 
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(4) 
Y a private Act of Parliament for erecting a Court of Conſcience in Briftol, 


tis Enacted, That if any Perſon bring an Action in the Courts at Veſtmin- 
ter, Ec. and it appears at the Trial to be under 40 5s. that no Judgment 


Plaintiff brought an Action of Treſpaſs and falſe Impriſonment, the Defendant juſti- 
fied under a Ca. ſa. on a Judgment obtained in C. B. for a Cauſe of Action ariſing in 
Brigo; The Plaintiff replied, and ſet forth this Clauſe of the Act of Parliament, Oc. 
and upon Demurrer to this Replication it was adjudged againſt him, that he ſhall not 


take Advantage of this Clauſe in a collateral Action; for though 'tis ſaid, the Judg- 


ment, if entered, ſhall be void, that muſt be intended either by Pleading or upon a Writ 
of Error, ſo that *tis voidable, but not actually vacated. 2 Salk. 614. Prigg verſus 
Adams. See Dyer 214. 5 Rep. 119. | 

2. In Debt upon Bond, conditioned to perform and ſtand to the Order of the tuo 
Fullers, the Defendant pleaded they made no Order, the Plaintiff replied and ſet 
orth the Order; and upon Demurrer it was inſiſted for him, that he was not bound 
to perform the Order, becauſe it was void, and compared it to the Caſe of an Award; 
adjudged, that this Order was not void, but voidable ; for it being a judicial Act tis 
{till an Order till made void. 2 Salk. 674. Hall verſus Biggs. 


3. Adjudged, that a Bond of an Infant, or of one Non compos, is void, becauſe the 


Law hath not appointed any Thing to be done to avoid ſuch Bonds ; for the Party 
cannot plead non eft factum, becauſe the Cauſe of Nullity is extrinſick, and doth. not 
appear upon the Face of the Deed. 2 Salk. 675. Thompſon verſus Leach. 


2 Ale. 


ſhall be entered for the Plaintiff, and if tis entered it ſhall be void; the 


ob 3 — 


Uſe. 


What is a good Conſideration to raiſe | Where and by what Acts an Uſe ſhall 

an Uſe, what not. (A) | be diſcontinued and made void, and 
Where and by what Acts an Uſe ſhall | where not. (E) DD 

not be raiſed. (C) Jof what Things an Uſe may be raiſed. 


Where and by what Acts an Uſe ſhall-| and of what not. (F) 
be changed, and where not, and by Where Uſes of Fines and Recoverics 


what Acts deſtroy'd, and not. (D) | and other Uſes are well declared, 


where not. (G) ' ; 


20A) 
W1at is a good Conſideration fo raiſe an Uſe, what not. 


N Uſe at Common Law is only a Truſt or Confidence which one Man puts 


collateral to it; and annexed to the Privity of Eſtate between them, (vs.) 
4 2A That he to whom the Uſe is made ſhall take the Profits, and the Tenant 
of the Land ſhall make an Eſtate according to his Direction; but the Ceftuz gue Uſe 


hath neither %s in re or ad rem; his only Remedy was in Chancery, to compel the 


Ceftui que Truſt to execute the Ute according as he ſhould direct. Poph. 71. Dillon 
verſus Fraiue, commonly called Chudleigh's Caſe. Poſcea (E) 2. S. C. ä 

2. Covenant, c. in Conſideration that the Covenantee had conveyed divers Lands 
to the Covenantor in Fe- ſimple, to be held by him after the Death of the ſaid Cove- 
nantee ; he covenanted to levy a Fine of other Lands, of which he was ſeifed, to the 
Uſe of himſelf for Life, Remainder to the Covenantee in Tail; no Fine was levied, but 
ik it had it was adjudged it could not change any Uſes preſently, for if it ſhould, then 
the Covenant could not be performed: But if a Man covenants in Conſideration of 
Marriage, or of a Sum of Money paid to him, that the Covenantee ſhall have ſuch 
Lands, the ſame ſhall change the Uſe immediately, becauſe theſe are good Conſidera- 
tions either to change or raiſe Uſes. © Mich. 1 Mar. Dyer 6. 

3. The Father in Confideration of 7ooo J. (which was never paid, but falſly recited 
to be paid) made a Feoffment to B. and C. habendrm to them and their Heirs, to the Uſes 
of the ſaid B. and C. for ever; adjudged that the Heir ſhall not be received, to aver 
the falſe Conſideration recited by his Anceſtor ; for the Conſideration of Money is good 
to raiſe an Uſe, and that B. and C. had an Eftate in the Uſe but for their Lives, 
which would have a ſointenancy in Fee-ſimple, if the Words (To the Uſes of the ſaid 
B. and C. for ever) had been left out. Jiu. 11 Elix. Dyer 169. Hill's Caſe. 

a. A Feme ſole ſeiſed of Lands by Deſcent from her Father, ſuffered a Recovery 
to the Uſe of her ſelf and V. R. whom ſhe intended to marry, and heir Heirs ; they 
married, and afterwards the Husband and Wife by another Deed, reciting that the 


Land was inheritable by her on the Part of her Father, and that ſhe had no Iflue of 


her Body, and that he always intended the Heirs on the Part of her Father ſpould have 
the Land, agreed to ſtand ſeiſed to the Uſes of themſelves in Tail, Remainder to the 
, - GREY 1 3 a 1 bs . 282 
right Heirs of the Miſe, and the Husband covenanted with the Heir of his WA 5 
| | | | Mot 1CT's 


1 And. 


in another, and therefore *tis not a Thing iſſuing out of the Land, but 309. 


1 Rep. 
120. Ye C. 
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Moor 


execute an Eſtate of the Lands to himſelf for Life, Remainder to the right Heirs of 


101, S. C. 


Moor 


3 a „„ „„ 
”» 


as 


Mother, who was a Party to the Deed, that if his Wife died withoitt Iſſue, he would 


the Niſe; the Statute 2) H. 8. was made} and 8 the Husband died without 
Iſſue, and without executing any Eſtate 3. adjudged, that the Conſideration in this 
Deed was ſufficient to raiſe an Uſe to the Heirs bf the Wife, becauſe the Land moved 
from her, and it was for the Advancement of ler own Right Line. Trin. 13 Eliz. 
Dyer 302. and 14 Eliz. 358. S. P. Plowd. Com. 361. Bainſtons Caſe. 


5. Sir Francis Calthrop having no Iſſue, covenanted with one Windham, that E. O 


the Son of Edu. Calthrope, his Brother; ſhould marry the Daughter of Vindbam be- 
fore Michaclmas, &c, and that in Confidetation of the {aid Marriage, and of 200 J. 
paid tö him, he would execute an Eſtate of Part of the Manor of North Morton in the 
County of Berks, to the Uſe of the ſaid E. C. and his intended Wife, for their Lives, 
and after the aforeſaid Marriage, then to the Uſes of the ſaid Hushand and Wife, and 
of the Heirs of the Husband to be begotten on the Body of the Wife, Remainder to 
the Husband in general Tail, Remainder to his own right Heirs, and of the other Pur: 
of his Manor, to the Uſe of himſelf for Life; Remainder to E. C. and bis intended 
Wife in Tail; Remainder to his own right Heirs: And by the ſame Deed Windbam 
covenanted to pay to Sir Francis Calthrop 100 I. which was paid accordingly, and a 
Fine and Recovery was had to the aforeſaid Uſes; this Marriage did not take Effect, 
but Sir Francis afterwards married, and had a Son, and died; the Queſtion was, Whe- 
ther the Land ſhould deſcend to the Son, or ſhould be to Edward in Remiainder, by 
Virtue of this Settlement, becauſe of the Money paid by Windbam to Sir Francis; 
and adjudged, that an Uſe did ariſe to F. C. and the intended Wife for Life, though 


the Marriage did not take Effect, becauſe it was declared by an Eſtate executed, (viz.) 


by a Fine, & c. and in ſuch Caſe there need not be any Conſideration to raiſe the Uſe, 


there being no expreſs Conſideration in it to raiſe or change the former Uſe. Trim. 


but it had been otherwiſe in a Covenant to ſtarid ſeiſed ; but becauſe the Matriage did 
not take Effect, the Court doubted whether the ſubſequent Uſes ſhould ariſe or not. 
Paſch. 16 Eliz. Dyer 335. Calthrop's Caſe, See pl. 1). S. P. = 
6. Feoffment in Fee without any Conſideration in the Premiſſes; but the Habendum 
was ro the Uſe of the Feoffee, who ſuffered the Feoffor to take the Profits of the Lands 
for ſeveral Years after the Feoffment made ; yet it was adjudged, that the Feoffee had 
a good Title to the Land, becauſe the Uſe being limited to him by Deed, is a ſufh- 
cient Conſideration. Berdl. 27. 1 

7. Feoffment in Fee to B. G. without any Conſideration, and made by the Feoffor 
of Lands which he had on the Part F his Mother; in ſuch Caſe the Uſe is void, and 
the Lands ſhall return to the Feoffor and his Heirs on the Part of the Mother; but 
if the Feoffor declare the Uſes to himſelf and his Heirs, or reſerve a Rent to himſelf 
and his Heirs, there it ſhall go to his Heirs at Common Law, becauſe tis a new Thing 
derived from the Land. Dyer 163. Hob. 31. Cunden verſus Clerke. 

8. The Cognizor ſuffered a Common Recovery, and afterwards he made a Feoff- 
ment to the Cogniſee; now the Recovery being ſuffered to the Uſe of the Cogniſor, 
he ſhall be adjudged to be in by Virtue of the Recovery, and not by the Feoffment, 


28 H. 8. Dyer 18. | | 

9. Feoffment to one to the Uſe of W. R. in Fee, afterwards the Feoffee made an- 
other Feoffment to the Uſe of the ſame . R. and his Wife, and to the Heirs of the 
Husbamd, who died, leaving Iſſue a Son, and his Wife ſurvived ; adjudged, that the 
ſecond Feoffment being without Conſideration no new Uſe was created, but the old 
Uſe ſtill remained. Trin. 28 H. 8. Dyer 8. Bockenham's Caſe. 

10. The Lord Burroughs being ſeiſed of Lands both in Poſſeſſion and in Uſe, cove- 
nauted upon the Marriage of his Son, that immediately after his Deceaſe his Son ſhould 
have all his Lands according to the ſame Courſe of Inheritance that then ſtood; and that all 
Perſons now ſeiſed or to be ſei ſed, ſhould ſtand ſeiſed to the Uſes aforeſaid ; adjudged, 
that the Fee-ſimple of the Uſe was not deveſted out of the Father, and veſted in the 
Son by theſe Words, becauſe it was but a Covenant and no more; but if the Words 
had been, that after his Deceaſe the Lands ſhould endure and remain to the Son, it might 
have been otherwiſe. Paſch. 35 H. 8. Dyer 55. Lord Burrough's Caſe. 

11. Tenant in Tail, Remainder in Fee; he in Remainder in Fee did by Deed en- 
rolled, for and in Confideration of Blood, and for other good Conſiderations, covenant to 
ſtand ſeiſed, Ec. to the Uſe of himſelf and the Heirs Males of his Body; and for De- 


195. S. C fault thereof to the Uſe of the Queen, her Heirs and Succeffors ; afterwards the Terant 


in Tail in Poſſeſſion ſuffered a Common Recovery; adjudged that the Iſſue in Tail 
were barred, becauſe that the Conſideration, that his Land ſhould continue in his Name 
and Blood, was not a ſufficient Conſideration to raiſe an Uſe to the Queen, though the 

T Limitation 


r 


Hernard. 


ſeiſed, Sc. to the Uſe of his Wife, this would have raiſed an Uſe without any expreſs 


is good, becauſe the Leſſees are within the Conſideration ; and in ſuch Caſe the Uſes 


three others (who were Strangers to him in Blood) to ſtand ſeiſed to the Uſe of him- 


and Sale to the youngeſt Son, he hath a good Title. Cro. Car. 380. Smith verſus 


proving extravagant, the Father afterwards made a Leaſe of the Lands to his ſecond 


1 — 459 
Limitation to her was for the Preſervation of the Eſtate-Tail againſt Diſcontinuances 
and Bars; and the Words, (viz.) for other good Conſiderations, are too general to raiſe an 
Uſe without a Special Averment, that ſome valuable or other good Conſideration was 
given. 2 Rep. 15. Miſeman's Caſe. Moor 195. S. C. by the Name of Wiſeman verſus 


12. The Father covenanted in Conſideration of Natural Aﬀettion, c. to ſtand ſeiſed 
to the Uſe of himſelf for Life, and after his Deceaſe to the Uſe of his Wife for Life, 
and after their Deceaſe, then as to. one Moiety to the Uſe of his ſecond Son, and the 
other Moiety to the Uſe of his third Son in Tail ; adjudged, that by this Covenant to 
ſtand ſeiſed, &c. an Uſe did ariſe to the Wife, although the Conſideration of Natural 
Aﬀettion be not ſuch a Conſideration which takes in the Wife; yet the Limitation of an 
Uſe to her imports a Conſideration in it ſelf ; and in this Caſe, if the Covenantor had 
left out the Words in Conſideration of Natural Love, and had only covenanted to ſtand 


Conſideration ; but if the Father i Conſideration of 100 J. paid to him by his Son, had 
covenanted to ſtand ſeiſed to the Uſe of his Son, there no Uſe ſhould ariſe until the 
Deed was enrolled, becauſe the Conſideration of Money makes the Deed in Nature of a 
Bargain and Sale, and not of a Covenant to ſtand ſeiſed. ) Rep. 40. Bedell's Caſe. See 
Foxe's Caſe. 8 Rep. 93. 11 Rep. 23. Harper's Caſe, S. P. 225 

13. The Father in Conſideration of Natural Love to his Son, covenanted to ſtand ſeiſed, 
Sc. to the Uſe of himſelf for Life, Remainder to his Son in Fee; Proviſo, that it 
ſhould be lawful for the Father to make Leaſes for twenty-one Years or three Lives; 
adjudged this Proviſo is void, becauſe tis not within the Conſideration of the Covenant 
to ſtand ſeiſed, Ge. but if the Father covenanteth with his eldeſt Son in Conſideration 
of Natural Love, to ſtand ſeiſed to the Uſe of himſelf, Remainder to his eldeſt Son 
in Tail, Proviſo that the Father might make Leaſes to his ſecond Son, or to any other 
of his Kindred for 1 one Years, Oc. and he make ſuch Leaſes accordingly, this 
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will ariſe very well to maintain the Leaſes; but if the Proviſo had been to make 
Leaſes generally to any Man, and he made a Leaſe to his ſecond Son, ſuch Leaſe had 
been void; becauſe by Intendment of Law the Proviſo it ſelf is void, as not falling un- 
der the Conſideration. Gold/. 174. Sharington's Caſe, 

14. The Father, in Conſideration of the Love which he bore to his Children, and to 
ſettle his Lands in his Name and Blood, covenanted with his own Brother, and with 
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ſelf and his Wife for Life, and after their Deceaſe to the Covenantees and their Heirs, 
upon Truſt that they ſhould make Leaſes as the Covenantor ſhould direct; and for 
want of ſuch Direction, that they ſhould raiſe 200 J. a- piece for the Portions of his 
younger Children, to be paid at the Age of twenty-one Years; and after the ſame 
were paid, then to his ſecond Son and the Heirs of his Body, with like Remainders to 
his other Children; the Father died, his Wife entered, three of the Covenantees join- 
ed with the fourth, who was the Brother, Ec. in a Bargain and Sale of the Lands to 
the ſecond Son, habendum to him and the Heirs of his Body to perform the Truſt, Re- 
mainder over, as in the firſt Indenture ; the Daughters came of Age, none of their 
Portions were paid, and. thereupon the eldeſt Son entered ; it was objected, that by 
thiz Covenant to ſtand ſeiſed no Uſes were raiſed, becauſe three of the Covenantees 
were Strangers in Blood to the Covenantor, and his Intent being to ſettle an Uſe in all 
four of them, or in none; but adjudged, that the Uſes were all raiſed and veſted in the 
Brother alone, becauſe he is of the Blood of the Covenantor, which is one of the 
Conſiderations of the Covenant, Sc. and that here is not any contingent Uſe, but a 
plain Truſt in the Covenantees to execute the Eſtate to the Children of the Covenantor, 1 
but no Eſtate is limited to them; therefore when all the Covenantees join in a Bargain | 0 


Riſley. | | 1 
15. The Father, in Confideration of Natural Love and Affection, covenanted to ſtand 0 
ſeiſed to the Uſe of his Son for Life, and afterwards to the Uſe of ſuch Woman as he 1 
ſhould marry, for her Life, Remainder to his firſt Son of his ſaid Son in Tail; the Son 10 


Son for 1000 Years; and this was to diſturb the Riſing of the Uſe to the Woman 
whom his eldeſt Son ſhould after take to Wife; he married a mean Woman and died 
without Iflue ; it was objected, that if this Leaſe had not been made, no Uſe would 
ariſe to her, becauſe the Special Conſideration of Natural Love and Afﬀettion to his Son 
did not extend to the Wife, ſhe being a meer Stranger to the Conſideration ; but ad- 
mitting an Uſe ſhould ariſe, it muſt be a * Uſe, and the Leaſe being made before 
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it did atiſe, ſhall be good; but adjudged, this was a good Uſe, and the Conſideration 
of Natural Love and Aﬀettion to the Som, extends to his Wife, who is a Part of himſelf, 
and this Leaſe ſhall not bind her Intereſt, becauſe there was a Yood Eſtate raiſed to her 
by the firſt Limitation, which cannot be incumbered, becauſe it hath Relation to the 
firſt Covenant to ſtand ſeiſed. 2 Cro. 168. Bond verſus Winſton. | 
16. The Father in Conſideration of Natural Love to his eldeſt Son, and for ſettlin 

his Land in his Name and Blood, covenanted to ſtand ſeiſed (according to the Pro. 
viſoes and 'Limitations in the Deed intended to be made before Eaſter) to the Uſe of 
himſelf for Life, Remainder to his Son in Tail, with ſeveral Remainders over; and 
that all the Eſtates made ſhould be to-thoſe Uſes ; Proviſo to make Leaſes for twenty. 
one Years of Part of his Lands; another Proviſo, that he might revoke all the Uſe, 
and Eſtates either by Writing or his laſt Will; and alſo, that he would ſtand ſeiſed 
after Eaſter, of ſo much of the Lands as ſhould not be ſufficiently conveyed to the ſeveral 
Uſes aforeſaid ; no Aﬀurance was made before Eaſter; afterwards the Father in Con- 
fideration of a Sum of Money, leaſed the Lands to the Defendant for twenty-one 
Years ; adjudged, that this Covenant to ſtand ſeiſed extended to all his Lands, and 
that the Conſideration of Natural Love to his Son was ſufficient to raiſe the Uſes there. 
in; but that the Proviſo to make Leaſes, &c. was void, becauſe the Leſſees muſt be 
Strangers to the Conſideration of Blood, &c. and therefore cannot have any Benefit by 
ſuch Leaſe. 2 Cro. 180. Croſſe verſus Shoreditch. e 

17. Tenant in Tail, in Conſideration of a Marriage intended between his Son and the 
Daughter of B. G. covenanted to ſtand ſeiſed to the Uſe of himſelf and his Heirs till 
the Marriage, and afterwards to the Uſe of his Son and his Wife, and the Heirs of 
their Bodies, and ſuffered a Recovery to the ſame Uſes; the Father died, and the Son 


alſo without Iflue; adjudged, that by this Covenant, &c. there was not any Uſe raiſed, 


for the Conſideration was only the Marriage of his Son with a Stranger, which is no 
Benefit to the Father, ſo as to change the Poſſeſſion and alienate the Eſtate to another, 
ſo as to hinder the Remainder-Man in Tail to enter; *tis true, *tis an Alienation of the 
Eſtate as to the Covenantor, but as to Strangers he is ſtill Tenant in Tail ; for if after 
ſuch a Covenant he had married, the Wife ſhould have been endowed ; bur if the 
Conſideration had been for the eſtabliſhing his Land in his Name and Blood, then the 
Covenant to ſtand ſeiſed had raiſed an Uſe, for that is a good Conſideration as to the 
Father, who was the Covenantor. Jeu. 51. Freſhwater verſus Rois. Antea Challenge. 


* Plowd. (A) 8. S. C. Cro. Eliz. 471. * Stapleton's Caſe, S. P. Noy 46. Higham verſus Beding- 
Com. S. C. field. S. P. See pl. 5. Calthrop's Caſe. See Blithman's Caſe. | 


18. When the Father, in Confideration of Natural Love and Affection, bargained and 
ſold Lands to his Son, no Uſe arifet'1 thereby; but this had been a good Conſideration 
to raiſe an Uſe by way of Covenant to ſtand ſeiſed. Cro. Eliz. 394. Ward verſus Lambert, 
394. Antea Bargain and Sale. (B) S. C. þ | 

19. Feoffment in Fee to the Uſe of himſelf, and of R. L. his intended Wife, after 
their Marriage, and to the Heirs of their Bodies ; he afterwards married ; it was ob- 
jected, that the Wife could not take by Limitation of this Uſe, becauſe by the Feoff- 
ment the Fee was actually by the Poſſeſſion executed to the Uſe which he had in the Land 
before Marriage; but adjudged, that though he is ſeiſed in Fee till the Marriage, yet 
afterwards a new Uſe ſhall ariſe and veſt in the Wife, if there be no intermediate Act 


to deſtroy the future Uſe. Cro. Eliz. 479. Woodliffe verſus Drury. 


20. Covenant to ſtand ſeiſed, &c. to the Uſe of himſelf and his Heirs until Marriage, 
Cc. and afterwards to the Uſe of himſelf and R. L. his intended Wife, and the Heirs 
of his Body, Remainder over; afterwards the Husband before Marriage made a Leaſe 
of the Land for thirty-one Tears, to commence after a Leaſe then in Being ; then the 
Marriage took Effect, the firſt Leaſe expired, the Husband died, and the Wife enter- 
ed on the Leſſee; adjudged, that the Leaſe was good, and ſhould bind the future Uſe 
bur ſhall not deſtroy it, becauſe the Seiſin is not charged. Cro. Eliz. 764. Wood verſus 
Reignolds. N 5 8 | | 

21. The Father, in Conſideration of a Marriage intended to be had between his Son 
and the Daughter of B. G. covenanted with him to levy a Fine of the Lands, to the 
Uſe of his ſaid Son and his intended Wife in Tail, for her Jointure; the Fine was 
levied to thoſe Uſes, but it did not mention the Marriage, the Father died; now tho 
the Marriage had not taken Effect, yet it was adjudged, that the Eſtate-Tail was well 
executed in the Son and Daughter, becauſe the Fine it ſelf, without any Conſideration, 
doth raiſe the Uſes; but in other Conveyances the Conſideration of Marriage would not 
raiſe an Uſe, unleſs the Marriage took Effect, becauſe the Conſideration muſt be exe- 
cuted before the Uſe ſhall ariſe. 1 Leon. 138. Stephen's Caſe, 
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22. Fine of Lands to the Uſe of the Lord Vaux for Life, and after his Deceaſe 
"his Daughters and their Aſſigns, until Ambroſe Vaux ſbould return from beyond Sea, and 
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to 
be of the Age of twenty-one, or die; and then to him the ſaid 7 7 6 in Tail, with ſe- 
veral ar; 9 over: Ambroſe returned, and before he was of full Age levied a Fine 
to the Uſe of George Vanx in Tail, Ec: afterwards the Lord Vanx, who. was only Te- 
nant for Life, made a Feoffment in Fee to the Lord Mordant, upon whom George Vaux 
entered for a Forfeiture; it was inſiſted for my Lord Mordant, that Ambroſe aux had 
nothing in the Lands until his Return from beyond Sea and fill Age, becauſe no Uſe 
did arife to him until both theſe Times were paſt; but on the other Side it was argued, 
that the Uſe did ariſe to him when any of the Times were paſt, becauſe the Disjun- 
ctive Or, in the later Part of the Sentence, divides the whole Paragraph, and makes 
it ſeparate ; it was, adjourned. 1 Leon. 243. Mordant verſus Vaux. | 

23. The Lord Pagett covenanted with V. R. in Conſideration o 
Debts and Legacies, &c. and for the Advancement of his $9, &c. to ſtand ſeiſed, e>c. 
to the Uſe of the ſaid V. R. for his own Life, and after his Deceaſe to the Uſe of the 
ſaid WW. R. for twenty-one Tears; and after the Expitation of that Term, then to the 


Uſe of his Son William Pagett in Tail, Ec. adjudged, that the Uſe of the ſaid Term 
of twenty-one Years was void, becauſe there was no Conſideration to raiſe it; but if 


he had made him Executor and charged him to the Payment of tiis Debts, it had been 
good. 1 Leon. 194. Lord Pagett's Caſe. Poſtea (C) 5. S: C. =, 

24. Covenant, &c. with V. R. that for Advancement of his Heirs males, Ec. to levy 
a Fine of Lands to the Uſe of the Covenantor for Life; and afterwards to the eldeſt 
Son of his Body, with divers Remainders over ; before he levied this Fine he made a 
Leaſe of the ſame Lands for a Thouſand Tears, and then the Fine was levied to the afore- 


ſaid Uſes; adjudged, that Natural Love and Affection, and the Advancement of his 


Iſſue, are not good Conſiderations to raiſe an Uſe againſt a Purchaſer, who comes in 


1 Bf 


f payment of his Mas 


494. S. C; 


Bona fide without Notice of ſuch Incumbrance; for theſe are not ſuch Conſiderations 


which are intended by the Statute 27 HElix. of fraudulent Conveyances to be valuable. 
Needbain verſus Beaumont, vouched in 3 Rep. Twine's Caſe. | 

25. The. Grandfath:r of the intended Husband covenanted and granted with the 
Father of the intended Wife, that before ſuch a Day his Grandſon ſhould matry the 
other's Daughter, and that he would convey ſuch à Rent iſſuing out of ſuch Lands, to 
the Husband and Wife, during the Life of the Covenantot and his Wife, and that 
after their Death the Lands ſhail remain to the Husband and Wife; the Queſtion was, 
Whether this Covenant did raiſe a preſent Uſe to the Husband arid Wife; or nor? It 
was ſaid, that. the Covenant being in the future Tenſe, that zhe Lands ſhall r2main, 
therefore the Fee-ſimple muſt be in the Covenantor as long as he lived; but it was in- 
ſiſted on the othef Side, that the Intent of the Parties was to raiſe a preſ:nt Uſe for 
the Advancement of the Husband and Wife, during the Lives of the Covenantor and 


his Wife, and that they ſnould have the Rent preſently, and the Land it ſelf after the | 


Death of the Covenantor ; for otherwiſe there would be no Advancement at all, be- 
fides the Words are Covenant and Grant, and if no Uſe is raiſed, then the Word Grant 
is idle and inſignificant, for the Word Covenant alone is ſufficient to paſs an Eſtate in 
Land; and V/ords ſhall be expounded, that they may all take Effect; the Caſe was 
not reſolved. Winch 31, 36. Buckley verſus Simouds. ; | 5 | 

26. Covenant, & c. that all Perſons who ſhould be Feoffces of certain Lands, ſhould 
ſtand ſeiſed thereof to the Uſe of S. for Life, and after his Deceaſe to his % I. and 
M. R. and the Heirs of their Bodies, Ez. Remainder over; and afterwards made a 
Feoffment to theſe very Uſes, then V. the Son married the ſaid AI. R. then the Cove- 
nantor died, and the Husband ſold the Lands and died ; the Queſtion after the Sta- 
tute 27 H. 8. was, Whether the Widow might enter on the Whole, or only on a 
Moiety ; and adjudged, that ſhe ſhould enter on a_Moiety and no more, for the Poſſeſ- 
ſion ſhall be in the ſame Degree as the Uſe, and tlie Uſe was in Husband and Wife by 
Moieties ſeverally ; therefore ſhe ſhall enter but into a Moiety. Moor 92. 

27). Tenant in Tail, for and in Conſideration of 1000 Marks, bargained and ſold 
certain Lands to Sir Ambroſe Cave, the Deed was enrolled, and there was a Covenant, 
that in Conſideration of the [ſaid tooo Marks, and of an Anntity hereafter to be granted 
by the Bargainee to the . That if he ſold any other Lands which he had in 
Fee-ſimple, that in ſuch Caſe the Bargainee ſhould have the firſt Offer, and that if He 
attempted to ſell without Offer or Notice giveti to the Bargainee, that then he (the 
Bargainor) and his Heirs ſhould ſtand ſeiſed for and in the aforeſaid Couſideratious, to the 
Uſe of Sir Ambroſe and his Heirs, of all ſuch Lands which he ſliould attempt to alien 
without Notice or Offer; afterwards Tenant in Tail ſold other Lands to one who had 
Notice of this Covenant, but without any. Notice or Offer to the Bargainee ; and in 
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Replevin and Avowry all this Matter being found, it was adjudged, that either the 
Money or the Grant of the Annuity had been a good Conſideration to raiſe an Uſe 
but then the Annuity ſhould have been granted in ſome convenient 'Time after the 
Covenant made; but it was a Queſtion not reſolved, whether he Heir of the Bar. 
gainee might have the Benefit of this contingent Uſe, eſpecially ſince the Lands were 
fold, and by the Feoffment made thereof the Poſſeſſion was removed to the Feoffee 
Moor 547. Mills verſus Parſons. | 711 EX 4 | 

28. 'The Husband being ſeiſed of the Manors of K. and R. levied a Fine of both to 
the Earl of S. and his Lady, to the Uſes following (viz.) of the Manor of K. to the 
Uſe of the Earl of S. and his Lady, and their Heirs, and of the Manor of R. to the 
Uſe of the Cognizor and his Heirs, until his Wife ſhould evit? the {aid Earl or his Lady 
&c. from the Manor of K. or any Part thereof; and after ſuch Eviction, then to the Uſe 
of the ſaid Ear! and Lady, c. for their Lives; afterwards the ſaid Cognizor in Con. 
ſideration of a Sum of Money to him paid by B. G. conveyed the ſaid Manor of R. 
by Fine, Ec. to the ſaid B. G. and his Heirs, who demiſed the ſame for 2000 Years 
and died; afterwards the Earl of S. and his Lady conveyed the Manor of K. to the 
Earl of Kent and his Heirs; and he being evicted of Part thereof by the Wife of the 
Cognizor for her Dower, he entered upon the Manor of R. then in the Poſſeſſion of 


the Defendant, who claimed under the aforeſaid Leaſe; the Queſtion was, That fince 


Cro. Car, 


529. S. C. 


the Manor of R. was limited to the right Heirs of the Cognizor, until his Wife ſhould 
evict the Earl of S. or his Heirs or Aſſigns, and that after ſuch Eviction it ſhould be to 
the ſaid Earl of S. for Life, Whether in ſuch Caſe the Harl of Kent was ſuch an Al 
ſignee as might take by this Limitation; and it was adjudged that he might not; be. 
cauſe the Uſe was firſt to veſt in the Earl of S. and it was not aſſignable before he 
was evicted, which was never done, becauſe he had ſold the Manor of K. to the Bay 
of Kent, before any Eviction; and therefore he could give him no Title to enter after. 
wards. Cro. Car. 261. Earl of Kent verſus Steward. 

29. The Father, in Conſideration of the Natural Love which he bore to his Wife and 
Children (being eight in Number) covenanted with T. D. W. V,. and Paul Riſſey, being 
his own Brother, that he and his Heirs would ſtand ſeiſed of the Lands in B. to the Uſe of 
himſelf for Life, & c. and afterwards to the Uſe of Dorothy his Wife for Life; and after- 
wards to the Uſe of the ſaid T. D. V. M. and Paul Riſley, and their Heirs, in Truft, that they 
ſhould grant Leaſes of the (aid Lands as he ſhould appoint; and in Default thereof, that 
they ſhould raiſe Portions for his Children, as he by the {aid Deed ſhould appoint; and 
afterwards to the Uſe of Thomas Riſley his ſecond Son in Tail, Remainder over; the Fa- 
ther and Mother died, leaving Iſſue William, their eldeſt Son, and the ſaid T; homas, their 
ſecond Son; afterwards Thomas the Uncle, and the ſaid T. D. and JF. JF. by Indenture be- 
tween them and Thomas the Son, in Conſideration of 20 5. paid by him, bargained and 
ſold the ſaid Lands to the ſaid Thomas the Son, and the Heirs of his Body, with ſeveral 
Remainders over, as in the former Deed of Covenant, to ſtand ſeiſed; afterwards ſome 
of the Truſts mentioned in the ſaid original Deed became impoſſible to be performed by 
the Act of God; then William the eldeſt Son entered, and being ouſted by Thomas his 
younger Brother, (who claimed under Thomas his Uncle) brought an Ejectment, in which 
all this Matter being found ſpecially, it was afrer Argument adjudged, that by the 
Covenant to ſtand ſeiſed no Eſtate was raiſed to T. D. and V. I. becauſe they were 
Strangers to the Covenantor, but an Eſtate was ſettled in Thomas the Brother alone, 
becauſe he was Brother to the Covenantor ; and though the Uſe and Eſtate was limited 
to him iz Truſt to raiſe Portions, &c. yet by this Covenant a good Eſtate in Fee was 
veſted in him, ſubje& in Equity to the ſaid Truſt ; and after the Performance of the 
ſaid Truſt, or if *tis become impoſſible to be performed by the Act of God, then the 
Eſtate remains abſolute in Thomas the Uncle in Fee; and if ſo, he may convey a good 
Eſtate to his Nephew Thomas in Tail. V. Jones 418. German verſus Riſley. 


zo. In Ejettment, the Caſe was, Sir M. Drake being ſeiſed in Fee, made a Feoffment 


to Sir N. S. and five others, to ſuch Uſes as he ſhould declare by his laſt Will, or by Deed, 
Sc. afterwards he by Deed did limit the Uſe to his Brother F. D. for ninety Years, 
and by the ſame Deed declared, that the Feoffees ſhould be ſeiſed to their own Uſe in 
'Truſt, for the ſaid F. D. and his Heirs, with Power to F. D. to alter and limit the 
Truſt as he ſhould think fit; and afterwards there being Marriage Articles made be- 
tween the ſaid F. D. and Sir M. S. the ſaid F. D. after Marriage, in Purſuance of the 
ſaid Power, aſſigns this Term of ninety Years to Sir . S. who was one of the Feof- 
fees, and to the other five Feoffees in 'Truſt for himſelf for Life, then to his Wife for 
Life, then to the Heirs males of their Bodies; and by that very Deed limits the Truſt 
of the Inheritance in like Manner; and afterwards by another Deed F. D. in Conſide- 
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ration of 6000 J. granted a Rent-charge out of the Lands to Sir Ralph Bovey and his 
Heirs, of 400 J. per Annum; F. D. and his Wife die, Sir R. Bovey enters for Rent ar- 
rear, and Sir M. S. and the other Truſtees affign the Reſidue of the Term of ninety 
Years to the Heir male of F. D. who was now Leſſor of the Plaintiff; in this Caſe it 
was reſolved, that this Settlement being made in Purſuance of Articles precedent to 


the Marriage, had no Colour of Fraud, and that F. D. having the Truſt of the Term 


for ninety Years in Point of Intereſt, and at the ſame Time the Truſt of the Inheri- 
trance, he might intail the Term to attend the Inheritance; and though he had done 
it by diſtinct Clauſes in the fame Deed, yet all muſt be taken as one intire Conveyance; 
ſo the Jury found for the Plaintiff for all, except the ſixth Part, which was drowned 
in the Inheritance by the Aſſignment of the Term to Sir M. S. one of the ſix Jointe- 
nants of the Reverſion. 1 Vent. 193. Sir Ralph Bovic's Caſe. See Sid. 223. Jeunet 
verſus Cooles. F55˖ö»— noel It 5 

31. In a ſpecial Verdict in Ejeftment, the Caſe was, Tenant in Tail, Remainder 
in Tail, the Tenant in Tail made a Leaſe and Releaſe, in order to make a Te— 
nant to the Præcipe to ſuffer a Common Recovery, and a Recovery was after- 
wards had to the Uſe of the Tenant in Tail and his Heirs, but in the Leaſe for ſix 
Months there was no Conſideration to raiſe an Uſe, other than the Reſervation of 


a Pepper-Corn for Rent; it was inſiſted, that there was no good Tenant to the Præcipe, 


for the Reſervation of this Rent being to be paid out of the Profits of the Land, is no 
good Conſideration to raiſe an Uſe; beſides *tis a Thing of no Value; and North, 
Chief Juſtice, was of that Opinion, tis true, where Tenant for Life or Years aſſigns 
his Eſtate, there needs no Conſideration, becauſe the Aſſignee being ſubject to the an- 
tient Forfeitures and to Payment of Rent, that alone is ſufficient to veſt an Uſe in 
him, but where a Man is ſeiſed in Fee, and makes a Leaſe for Years, unleſs the Leſ- 
ſee enter and have Poſſeſſion, the Leſſor muſt raiſe an Uſe, and the Land muſt be united 


to it; and ſo it ought to have been done in the principal Caſe ; for an Uſe muſt be 


raiſed, and the Land united to it before a Rent can reſult out of it; *tis true, in the 
Caſe of * Futton's Hoſpital, the Reſervation of 12 d. was held to be a ſufficient Con- 
ſideration to raiſe an Uſe to the Hoſpital, which is as inconſiderable in reſpe& to a 
great Eſtate, as a Pepper-Corn is to this, but there the Reſervation of a Rent was men- 
tioned as a Conſideration. Adjornatur. 1 Mod. 262, Barker verſus Keate. 

Afterwards the Chief Fuſtice North changed his Opinion, and ſaid, that Conveyances 
have been altered more by the Ignorance, than the Skill of Lawyers. 

That the uſual Conveyance at Common Law was by Feoffment, to which Livery 
and Seiſin were neceſſary, and by which Poſſeſſion was actually delivered; but if there 
was a Tenant in Poſſeſſion ſo that Livery could not be made, then the Reverſion was 
granted, and the particular Tenant attorned. 

Upon the ſame Reaſon a Leaſe and Releaſe was held a good Conveyarice, that is, 
the Leſſee was always to be in actual Poſſeſſion before the Releaſe executed. 

Afterwards Uſes and Settlements to Uſes became very common, and ſome Incon- 
veniencies being in this Sort of Conveyance, the Statute 2) H. 8. was made to prevent 
it, by uniting the Uſe to the Poſſeſſion ; for before that Statute Uſes were executed ac- 
cording to the Rules of Equity ; but now they are reduced to the Rules of Common 
Law, and more certain than they were before. x 

At Common Law, when an Eſtate did not paſs by Way of Feoffment, the Vendor 
made a Leaſe for Years, and the Leſſee by Virtue of ſuch Leaſe actually entered, and 


then the Vendor granted the Reverſion to another, to whom the Leſſee attorned, and 


this was held a good Conveyance. 

So likewiſe where an Inheritance was to be conveyed, a Leaſe for Years was 
uſually made, and the Leſſee entered, and then the, Leſſor releaſed to him, and this 
was good. | | 

But after the Statute of Uſes, Conveyances might enure two Ways, and in ſuch 


| Caſe the Common Law being to be preferred, therefore the Words Bargain and Sale 


were always put in the Leaſe for a Year, to bring the Conveyance within the Statute, 
and to alledge that it was made to the Intent, that by the Statute of Uſes the Lefſee 
might be capable of a Releaſe. | 

But the principal Caſe goes farther than any before it, for here was no Money men- 
tioned as a Conſideration, but only a Pepper-Corn ; and yet per Curiam: The Word 
Grant in the Leaſe will make the Land paſs by Way of Uſe; that the Reſervation of a 
Pepper-Corn will raiſe ſuch Uſe to ſupport a Common Recovery ; that this Leaſe is 
within the Statute of Uſes, and ſo there is no Occaſion of an actual Entry to make 
the Leſſee capable of a Releaſe; for by Virtue of the Statute he ſhall be adjudged to 
be in actual Poſſeſſion, and ſo a good Tenant to the Præcipe. 2 Mod. 251. 


32. Covenant 


2 Mod. 
259. S. GG 


* 10 Rep. 
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32. Covenant to ſtand ſeiſed to the Uſe of himſelf fo Life, Remainder to his Son 
in Tail, and to the Intent his Son ſhould have a Rent of 20 J. per Annum iſſuing out 
of the Lands, during the Life of the Father; the Son dies, and his Executor brought 
an Action of Debt for the Arrears of the Rent due to the Son; & per Curiam, this is 
a good Rent by the Words of the Statute 2) H. 8. (viz.) where one ſtands ſeiſed 7» 
the Intent another ſhall have a Rent, and it is as well created by a Covenant as by a 
Feoffment or Bargain and Sale. Jones 179. Rivetts verſus Godſon. 
33. In a ſpecial Verdict in Ejettment, the only Point was, Whether a Leaſe for a 
ear upon no other Conſideration than a Pepper-Cotn, if demanded, ſhall operate as 
a Bargain and Sale, and make the Leſſee capable to take a Releaſe? And adjudged, 
that it ſhould, and that the Reſervation of the Pepper-Corn was a ſufficient Conſidera- 
tion to raiſe an Uſe. 2 Vent. 35. 2 Mod. 249. 1 Mod. 262, 263. S. P. 

34. In Replevin, the Defendant made Conuſance, for that T. P. was ſeiſed in Tail, 
and ſuffered a Common Recovery, and by a iy 1" mew Deed it was declared between 
the Parties, that the Recovery ſhould be to the Uſe of B. B. for the Security of a 
Rent-charge granted to him, and that the Rent was Arrear, & c. and Judgment was 
given for the Defendant in the Grand Seſſions in Wales; and upon a Writ of Error 
brought it was objected againſt the Form of this Plea, for ir ſhould be que recuperatiy 
habita flit, c. que quidem recuperatio in forma pred” habita fuit to ſuch Uſes, and not 
as in this Plea, that a Common Recovery was had, and the Uſes thereof declared b 
a ſubſequent Deed, that there is a great deal of Difference in declaring Uſes by a Deed 
preceding the Recovery, and by a Deed ſubſequent; for in the firſt Caſe no new or 
other Uſe can be averred, unleſs there is a Variance between. the Deed and the Re. 

covery; and even in ſuch Caſe, if the Party ſet up other Uſes he muſt confeſs and 
avoid ; but where the Uſes are declared by a ſubſequent Deed, in ſuch Caſe new or 
other Uſes may be averred, though there is no Variance; becauſe after the Suffering 
the Recovery, and before the Executing the Deed, there was an intermediate Time in 
which an Agreement might be made between the Parties, and the Uſes may ariſe upon 
ſuffering the Recovery according to ſuch Agttement. 2 Salk. 696. Tregame verſus 

Fletcher. | ES = 
a Mod. 35. In a Special Verdict in Eject ment, the Caſe was, E. Bowyer being ſeiſed in Fee, 
261. S. C. did by Leaſe and Releaſe, in Conſidefation of a Marriage between her and F. M. ſet- 
tle the Lands upon Truſtees and their Heirs, to the Uſe of her ſelf in Fee, till the 
Marriage ſhould take Effect with Edward Morley, and till he ſhould ſettle a Jointure 
upon her of 300 J. per Annum, and then to the faid Edward Morley and his Heirs; the 
3 faid Marriage took Effect, and afterwards Husband and Wife by Deed dated * 29 
was i, January 1665. covenanted to levy a Fine next Hillary-Term, to the Uſe of the Husband 
Hillary- and his Heirs; about two Days afterwards (viz.) 31 fannary, the Husband and Wife 
Term. by Deed then executed between them, declared, that the Uſes of the Deed 29 Januar) 
| ſhould be revoked; afterwards a Fine was levied in the ſame Hillary-Term, and the 
Deed dated 31 Fanuary was a void Deed, becauſe it was made only between Husband 
* Affirmed And Wife, who are one in Law: * Adjudged, that by the Deed 29th January, to levy 
in Parlia- 4 Fine next Tillary-Term, the Parties intended a Fine in Hillary-Term a Tear after, 
ment. and not in Hillary-TJerm then current; and therefore the Fine levied in that Term was 
not purſuant to the Deed, and if fo, then other Uſes may be averred by any Writing 
ſhewing the Intention of the Parties, and 'tis not material whether ſuch Writing is a 
good or lawful Deed or not, becauſe by the Variance between the Fine and the Deed, 
there is Room given to enquire whether the old Agreement was relinquiſhed or not; and 
* Viz. tþ Upon ſuch Enquiry in the principal Caſe there appears to be a * Writing, which though 
Deed 31 not a good Deed, yet is a good Revocation of the Uſes in the firſt Deed ; for where a 
January. Conveyance enures by way of Tranſmntation of Poſſeſſion as a Leaſe and Releaſe doth, 
there the Uſes may be declared or revoked without Deed, ſo as it be a Writing ſhewing 
the Intent of the Parties, and *tis no Matter how that Intent is manifeſted ; tis ſufficient 
if it may be known; but where the Conveyance is by Covenant to ſtand ſeiſed, there 
muſt be either a binding Agreement by Deed, or a valuable Conſideration. 2 Salk. 

6717. Jones verſus Morley. 

36. In Covenant by an Aſſignee of a Reverſion, the Plaintiff ſet forth, that T. P. 
in Conſideration of 5 s. made a Leaſe to him for a Year, and afterwards releaſed to hin. 
and his Heirs, by Virtue of which Leaſe and Releaſe, and of the Statute for transferring 
Uſes into Poſſeſſion, he was — in Fee; it was objected, that here being no Conſidera- 
tion expreſſed in the Releaſe, nor to whoſe Uſe it was, it ſhall be intended to the Uſe 
of the Releaſor, unleſs it had been averred to the Uſe of the Releaſee ; but adjudged, 
that this Way of Pleading was good before the Statute 27 H. 8. and that before that 
Act the Uſe might be averred by Parol, as fince the Statute of Frauds it may be by 
| I a Writing; 


P 
- — 


Writing; chat the Statute 2) H. 8. did not alter, but rather confirm this Way of Plead- 
ing, for where no Conſideration appears, nor is it ſaid to whoſe Uſe, if in ſuch Caſe 
it ſhould be to the Uſe of the Releafor or Feoffor, the Conveyance. would be to no 
Purpoſe; when before the Statute the Intent of making ſuch a Feoffauteht might be to 
put the Freehold out of the,Feoffor, and to prevent Wardſhip; ſo there may now be 
a reſulting Uſe upon a Conveyance by Way of Leaſe and Releaſe. 2 Salk. 678. Short 
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Where, and by what Acts an Uſe ſhall not be raifed, 


1. IN Conſideration of Money, &c. the, Bargainor conveyed. Lands by Bargain and 
] Sale to B. G. and his Heirs, Habendum to the Uſe of the Bargainor for Life, Re- 
mainder to B. G. in Tail, Remainder to the right Heirs of the Bargainor ; adjudged, 
that this Limitation by the Habendum was void, becauſe *tis of an Uſe ariſing out of an 
Uſe. Dyer 155. TyrrelPs Caſe. | 

2. Covenant, Oc. for Natural Love and Affection, that the Covenantor before ſuch 
a Day, would 5 certain Lands to the Husband and his Aſſigns, to ſuch Uſes as 
ſhould be thereafter in the ſaid Deed declared; and the Husband covenarited in the ſame 
Deed, that within ſix Months after ſuch Aſſurance made, he would cauſe an Eſtate to be 
made of the ſame Lands to the Uſe of the Covenantor for Life, Remainder to the 
Husband and his Wife in Special Tail, Remainder to the Wife in Fee; and a Common 
Recovery was afterwards ſuffered by the Covenantor accordingly ; but the Husband 
executed no Eſtate back again to him; and the Queſtion being, Whether the Uſe was 
changed after the fix Months or not by the Deed and Recovery, and adjudged that it 
was not, becauſe no Eſtate was executed back again to the Covenantor, purſuant to the 
Covenant in the Deed ; for if it ſhould, then jt would be impoſſible for the Husband to 
perform his Covenant. Trin. 4 Mar. Dyer 162. Wingfield's Caſe. 5 

3. In Ejectment, the Caſe was, ſ. A Feoffment was made to B. G. and others, to the Uſe 
of the Feoffor for Life; and afterwards to the Uſe of his ſecond Son in Tail, Remain- 
der over; Proviſo, That if at any Time he paid to B. G. and the other Feoffees, then 
the aforeſaid Uſes ſhould ceaſe; and in ſuch Caſe the Lands ſhould be to himſelf and his 
Heirs; he afterwards paid the 127. and then by a ew Deed declared that B. G. and he 
other Feoffees ſhould ftand ſeiſed of the Land to the Uſe of himſelf for Life, and ſo to 
other Uſes ; adjudged, that the Uſes were not ſufficiently raiſed by this new Deed, be- 
cauſe they were not raiſed out of his own Poſſeſſion and Eſtate, but out of the Eſtate 
of the Feoffees, when in Truth he had no Feoffees who could {and ſeiſed to the new 
Uſes, becauſe the Feoffees in the old Deed were no Parties to the new Deed, and by 
Conſequence no Uſe could ariſe to them. Cro. Eliz. 856. Atwater verſus Bird, 

4. Covenant to ftand ſeiſed, &c. of all his Lands which he had, and which he ſhould Moot 
ifterccards purchaſe, &c. to the Uſe of himſelf for Life; and afterwards to the Uſe of his 343. 8. C. 
youngeſt Son and his Heirs ; he purchaſed more Lands and died; adjudged, that this 
Covenant was not good to raiſe and veſt an Uſe in the 2 Son, becauſe a Man 
cannot raiſe an Uſe by a Covenant to ſtand ſeiſed, out of Lands which he hath not; fo 
upon every Feoffment the Feoffor is to limit the Uſe of the Land, and not the Feoffee, 
it would therefore be very abſurd to ſay, that the Feoffor before any Feoffment made 
can limit the Uſes to himſelf and his Heirs, and afterwards to the Uſe of his youngeſt 
Son ; which Limitation, if it was by a Deed actually executed, would be void, becauſe 
tis a Limitation of an Uſe upon an Uſe. Cro. Eliz. 421. Telverton verſus 1el- 
ve / tot. | 

5. The Caſe upon the Pleadings was, That the Lord Pagett being ſeiſed in Fee, 69c. f And. 
did, in Conſideration of the Payment of his Debts which he now owed, or hereafter 253. 8. C. 
ſhould owe during his Life, and for the Performance of his Funeral, and for the Na- 
tural Affection to his Son William and to his Brother Charles, covenant to ſtand ſeiſed, 

&c. to the Uſe of himſelf for Life, to the Intent that the Covenantees ſhould o of the 

Profits, & c. pay his Debts, and after his Deceaſe, to other Covenantees for twenty-four 

Tears, to the Intent, that out of Part of the Profits they ſhould diſcharge his Funeral, 

and perform his Will, and the Reſidue as he ſhould appoint ; and after the Neg, 
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of the twenty-four Years, then to the Uſe of his Son William Pagett in Tail, &c. ad- 
judged, that the Uſe of theſe Lands was never out of the Lord Pagett by any of theſe 
Conſiderations or Limitations, becauſe. they were all Executory on the Part of the 
Covenantees, (viz.) to pay his Debts and Funeral Charges, and for the Performance 
of his Will, which could raiſe no Uſe till executed ; and if they were executed yer 
theſe would be no Conſiderations to raiſe an Uſe in the Covenantees, becauſe the Pay- 
ment was to be made by them out of the Profits of the Lands, and not out of any Mo- 
ney of their own; therefore after the Death of the Lord Pagett, and before the Ex. 
piration of the twenty-four Years, his Son William ſhall have the Lands, though by 
the Deed he was not to take till after that Time, becauſe that Eſtate for 24. Years being 
void in it ſelf for want of a Conſideration to gnake it good; therefore the next Eſtate 
in Uſe which is to the Son, ſhall commence 1mmediately upon the Death of his Fa- 
ther. Moor 193. Lord Pagett's Caſe. Antea (B) 23. S. C. 
Cro.Eliz. 6. In Dower, the Jury found that Faſper was ſeiſed in Fee-Tail of the Lands, and mar- 
278.5. C. ried, and had Iſſue John, and covenanted that the Lands immediately after his Death, 
ſhould remain and continue to John, and to the Heirs males of his Body ; then the Wife 
of Faſper married again, and the Queſtion was, Whether this Wife ſhould have 
Dower? And adjudged that ſhe ſhould, becauſe by this Covenant no Uſe was raiſed, 
and the Reaſon was, becauſe tis meerly a Covenant, and Executory as a Covenant is, 
and as this Caſe is, Jaſper being Tenant in Tail in Poſſeſſion, could not raiſe an Uſe 
to commence after his Death, eſpecially to his Son and Heir, who was inheritable to 
the Eſtate-Tail, and to whom it would deſcend. 1 And. 291. Blithman verſus Blith- 
man. | 3 | 
J. Robert Barton being ſeiſed in Fee, &c. covenanted to ſtand ſeiſed to the Uſe of 
himſelf for Life, Remainder to the Uſe of his Wife Margery, for Life; Remainder ty 
bis own right Heirs ; Provided, if the Heirs of the ſaid Robert, Ec. ſhould after his 
Death diſturb the ſaid Margery in the peaceable Poſſeſſion of the Lands, that then the 
Uſes and Eſtate before limited to them ſhall ceaſe, and that then alſo the Uſes of the 
Premiſſes ſhall be to the ſaid Margery and her Heirs; afterwards the ſaid Robert Barton 
made a Lene of theſe Lands for 100 Years, reſerving 12 d. Rent, and to commence 
aſter the Death of Margery; then Robert died, and Margaret entered, but was after- 
wards diſturbed by his Heir ; the Queſtion was, Whether by this Proviſo, and by the 
Diſturbance afterwards made, the Uſe in Fee limited to ariſe upon ſuch Diſturbance 
did veſt in Margery and her Heirs? And adjudged that it did not, becauſe it was 
checked by the Leaſe, notwithſtanding that Leaſe was but an Intereſſe Termini during 
the Life of Margery, and that the Diſturbance was made before it commenced ; for if 
the Uſe could not ariſe at the Time of her Death, which is plain it could not, be- 
cauſe the Leaſe then commenced, it could never ariſe but is utterly deſtroyed. Mov 
743. Barton's Caſe. | 
8. Margaret Winter Widow, who was formerly the Wife of H. Vernon, made a 
Feoffment in Fee to the Uſe of her ſelf for Life, Remainder to H. Vernon her youngeſt 
Son in Tail, Remainder over, Reverſion to her own right Heirs, with a Power of Re- 
vocation, and that then the ſaid Uſes ſhould be void, and that the Feoffees ſhould 
ſtand ſeiſed to ſuch new Uſes as ſhe ſhould declare; afterwards by another Deed ſhe 
did revoke the former Uſes, and declared, that the Feoffees and their Heirs ſhould 
ſtand ſeiſed of the Lands to the Uſe of George Winter for Life, Remainder to Marg«- 
ret for Life, Remainder in Tail to H. Vernon, Reverſion to her own right Heirs; 
afterwards H. Vernon died, leaving Iſſue a Daughter, then Margaret died, and fobn 
Vernon was eldeſt Son and Heir of the ſaid Margaret; adjudged, that if John bad enter- 
cd after the Death of Margaret (which he did not) that in ſuch Caſe he had defeated 
the Uſes limited by the firſt Indenture, and being made void by ſuch Entry, the 
Land muſt deſcend to the right Heirs of Margaret, which Heir he was ; but not having 
entered, the Eſtate-Tail continues, and then the Lands will go to the Daughter of 
H. Vernon. Moor 143. Vernon's Caſe. | 
9. Bargain and Sale of Lands to the Bargainee and his Heirs for 500 J. upon Con- 
dition, that if the Bargainor paid the 500 J. &c. to the Bargainee, that he ſhould re- 
enter and be ſeiſed to the Uſe of himſelf (the Bargainor) and his Heirs, until he ſhould 
attempt to alien without the Aſſent of the Bargainee, and then to the Uſe of the Bar- 
gainee and his Heirs, a Fine was levied to theſe Uſes, the 500 J. was paid, and the Bar- 
ainor entered and aliened the Lands without the Aſſent of the Bargainee, and good; 
1 no Uſe ariſed to him, becauſe when the Bargainor entered, he was then ſeiſed of the 
old Uſe and Eſtate, and could not be ſeiſed to any other Uſe, and therefore not to 
the Uſe of the Bargainee, for if that ſhould be allowed then he would be ſeiſed of an 
Uſe upon an Uſe. Moor 761. Holloway verſus Pollard. : 
is | 10. In 
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10. In a ſpecial Verdict in Ejectment, the Caſe was, Cockeril being ſeiſed in Fee, did 
by Deed, Sc. in Conſideration of a Marriage to be had, covenant to levy a Fine be- 
fore Whitfontide next following, which Fine, and all other Fines, Ec. executed before 
the ſaid Feaſt ſhall be, and the ſaid Cockerill and his Heirs ſhall ſtand and be ſei ſed to 
the Uſe, Sc. there was no Fine levied, and the Queſtion was, Whether ell laſt 
Words ſhall amount 20 4 Covenant to ftand ſeiſed; and adjudged that they ſhould not; for 
then he would be ſeiſed preſently, and prevent the Levying the Fine; for by ſealing the 
Deed he would be prevented to levy it, ſo no Uſe is raiſed by this Deed. 3 Lev. 126: 


_ verſus Cockerill. 3 Lev. 306. Barrington verſus Crane. S. P. See Dyer 55. a. 96: 4. 
162. 4. 


(D) 


(Where, and by what Acts an Uſe ſhall be changed, and where not. 
and by what Acts deſtroyed, and not deſtroyed, 


t. T7 E Uſes of a Recovety were declared to the Earl of Ormond in Tail male, 

Remainder in Tail to his Daughter, Remainder in Fee to his own right Heirs ; 
afterwards the Earl of Ormond and the Recoverors made a Feoffment in Fee to three 
Perſons, by which they limited new Uſes; two of the Feoffees had Notice of the for- 


mer Uſes, but the Third had no Notice, then the Earl of Ormond died; adjudged that 


the Feoffment to the new Uſes had deſtroyed the old Uſes, but that the two Feoffees 
who had Notice of all the old Uſes, were bound to make Recompence for this wrong- 
ful Change, eſpecially becauſe it turned to the Benefit of the Earl of Ormond, and ſo 
his Eſtate might be well anſwerable for it as to two Parts; but as for the third Part, 
which was in the third Feoffee, who had no Notice of the old Uſes, there was no Re- 
medy: In this Caſe five Manors being controverted, the Cauſe was afterwards ended 
by an Award made by the King, who gave the Lady Dingwe!l, the Daughter of the 
ſaid Earl, three of the Manors for her Part. 15 Fac. Hob. 348. Earl of Ormond and 
the Lord Dijgwell. - nn 

2. The Husband being ſeiſed in Fee, made a Leaſe to one Oxenbridge and Scott, but 
it was for the ſecret Benefit and Advantage of his Wife ; and afterwards he made a 
Feoffment to Oxenbridge of the ſame Lands to other Uſes ; adjudged, that the Term 


was not extinguiſhed by this Feoffment, becauſe the Statute 2) H. 8. of Uſes ſaves all 
Intereſts which the Feoffees to the Uſe of another have, or may have in the Lands to 


their own proper Uſe; and here it doth not appear but that Oxenbridge had this Leaſe 
for his own Uſe, therefore *tis not extinguiſhed by the Feoffment which he took to 
the Uſe of another. Moor 196. Cheyney's Caſe. | | 

3. The Husband made a Feoffment to the Uſe of himſelf and his Wife, and to the 
Heirs of the Survivor of them; and afterwards he made another Feoffment of the ſame 


Lands to other Uſes, and died; adjudged, that the laſt Feoffment had deſtroyed this 


future contingent Uſe of the Fee ; for what cannot accrue at the Death of the Party 
who firſt dieth, cannot afterwards be revived by any Act, but is quite extinguiſhed ; 
upon this Judgment Error was brought in the Exchequer-Chamber, and the Judgment 
affirmed. Crb. Car. 13. Pigott verſus Smith. | ety 
4. In a ſpecial Verdict for Lands in Bucks, the Caſe was, Sir Edward Coke being 
reifca in Fee, and having Iſſue two Daughters, Elizabeth and Frances, covenanted to 
ſtand ſeiſed to the Uſe of himſelf for Life, Remainder to his Wife the Lady Hatton 
for Life, Remainder of a Moiety to his Daughter Elizabeth for Life, and to the Heirs 
of her Body in Tail Male, Remainder of his other Moiety to his Daughter Frances for 
Life, and to the Heirs of her Body in Tail Male; and ſo with croſs Remainders, that 
if either of them died without Iflue, the other ſhould be Heir, Reverſion in Fee to 
Sir Edward Coke himſelf; who being Tenant for Life, and having the Reverſion in Fee, 
expectant upon the Determination of the ſaid Eſtates-Tail, made a Leaſe for Years of 
the Lands to one Southwell, and granted the Reverſion in Fee to one Cheyney, to whom 
the Leſſee for Years attorned ; afterwards Sir Edward made a Feoffment in Fee to A/4- 
ley and another, with a Letter of Attorney to make Livery, which was done accord- 
ingly by the Aſſent of Sonthwell the 2 po was in Poſſeſſion ; by Virtue may 
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the Feoffees entered, and then Elizabeth Coke releaſed to them with Warranty; and 
afterwards died without Iſſue; then Frances, who was the Wife of Sir Fobn Villiers, 
died, leaving Iſſue Robert the now Defendant, who was born after the aforeſaid Feoff. 
ment made; Sir Edward Coke died, then Dame Elizabeth his Wife entered, and died 


ſeiſed ; the Feoffees re-entered and made a Leaſe to the Plaintiff ; and Robert, who was 


the Heir Male of the Body of Frances, claiming the Whole by Survivorſhip ejected 
him; the principal Point in this Caſe was, Whether the Feoffment had deſtroyed the 
contingent Uſes or not; thoſe who argued that it had deſtroyed them, inſiſted that the 
Uſes ought to ariſe out of the Seiſin of the Covenantor, which Seiſin muſt be continued 
Perſonally and in Privity in him, till the contingent Uſes happen, which it did not in 
this Caſe, becauſe they were deſtroyed by the Feoffment before the Defendant way 
born; but it was argued on the other Side, and ſo adjudged, that the Privity remained 
in the Grantee of the Reverſion till the Contingency happened, and the rather, be- 
cauſe it was a voluntary Grant, and made without any Conſideration, That there were 
three Sorts of Conveyances to Uſes. (1.) A Covenant to ſtand ſeiſed. (2.) a Feoff- 
ment, Fine or Recovery to Uſes. (3.) A Bargain and Sale, by which laſt a contin- 
gent Uſe could not be ſupported ; *tis true, by the two firſt it may, but there is a 
Difference between a Feoffment to Uſes and a Covenant to ſtand ſeiſed, becauſe the 
Feoffor departs with his whole Eſtate, but the Covenantor departs with no more than 


what is actually veſted in the Ceſtui que uſe; if ſo, then by Conſequence the contingent 


Uſe muſt reſt in Sir Edward Coke, and tho' by his Leaſe to Southwe?ll, and the Grant 
of the Reverſion to Cheyney, all was out of him and transferred to Cheyney ; yet the 
Grant being made to him voluntarily and without any Conſideration, the Law will make 
a Conſtruction to whoſe Uſe he ſhalll be ſeiſed, (viz.) that he ſhall ſtand ſeiſed to the 
firſt Uſes, and this. had been plain, if Sr Edward Coke had gone no farther, but then 
by his Feoff:1ent the Uſes were diſplaced, which is very true ; but by the Entry of 
either his Wife or Daughters, to whom particular Eſtates for Life were limited, thoſe 


Uſes are recontinued; and in this Caſe they were reveſted by the Entry of the Lady 
Hatton; but if they had all failed to enter, rather than this contingent Uſe ſhould be 


deſtroyed by a Fiction in Law, there ſhall be a Scintilla juris in the Covenantor, which 
Term of Art was firſt invented by the Chief Juſtice Dyer. 17 Eliz. 340. (B) ſo that 
upon the whole Matter it was adjudged, that the Leaſe to So2thwell was good againſt 
the contingent Uſes, but not againſt thoſe in Remainder for Life; that if Sir Edward 
Coke had made this Feoffment before he had granted the Reverſion to Cheyney, the con- 
tingent Uſes had been deſtroyed although the Lady Hatton had entered; that all the 
Uſes which were in Being were executed by this Covenant to ſtand ſeiſed, Oc. but the 
contingent Uſes were not ; *tis true, there muſt be ſomething to ſupport this Uſe till 
the Contingency ; and this by the Opinion of ſome Lawyers is in nubibus, by others in 
terra, by others in cuſtodia Legis, by others in ſcintilla juris in the Covenantor ; but 
the better Opinion is, that *tis in Cheyney the Grantee: of the Reverſion, who by his 
Feoffment might have deſtroyed ; but whatever was afterwards done by Sir Edward 
Coke was done as a Diſſeiſor: Now that ſo great a Lawyer ſhould make ſuch an abſurd 
Settlement in his own Caſe; the Chief Fuſtice ſaid, he was compelled by an Order at 
the Council-Table to make ſuch a Conveyance as he did by this Covenant to ſtand ſeiſed, 
but that he privately intending either to preſerve or deſtroy the contingent Uſes, as his 
Grandſon Robert ſhould behave himſelf in Duty, Ec. made this Grant of the Rever- 
ſion and Feoffment afterwards ; all which Conveyancies he had in his Poſſeſſion, ſo 
that if his Grandſon was dutiful, then the Covenant to ſtand ſeiſed might be produced, 
but if diſobedient, then it might be deſtroyed, and the Feoffment produced; but Pro- 
vidence having brought all theſe Deeds to Light, Judgment was given for the Defen- 
dant Robert Villiers, as aforeſaid. 2 Sid. 64, 129, 157. Heynes verſus Villiers. 
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here, and by what Acts an Uſe ſhall be difcontinued and made void, 
where not. 


1. Y* Eoffment in Fee to the Uſe of his Wife for Life, Remainder to his eldeſt Son for 
Life, and afterwards 7o his eldeſt Iſſue, which ſhould be living at the Time of his 
Death; Remainder in Fee to B. G. the eldeſt Son had Ifſue R. A. the Feoffor died, 
his Wife leaſed the Lands to his eldeſt Son, who together with the Remainder-Man in 
Fee, joined in a Feoffment, and levied a Fine with Warranty to the Defendant ; the 
Wife and eldeſt Son both died within five Years, R. A. who was the eldeſt Iſſue of the 
eldeſt Son, entered as in his Remainder ; adjudged, that by the Fine and Feoffment 
the future Uſe to him was deſtroyed, for if ſuch Uſe be once diſturbed before it comes 
in Eſſe, *tis for ever deſtroyed. Cro. Eliz. 630. Smith verſus Baylie. 
2. The Father having four Sons, made a Feoffment in Fee to the Uſe of himſelf 1 And. 


and the Heirs of his Body, to be begotten on the Body of R. B. then the Wife of 309.antea 


another Perſon, and after his Death to the Uſe of the Feoffees and their Heirs, during (t. 8.0 
the Life of his eldeft Son, ſo to his Iſſue in Tail Male; the like Remainder to his other 
Sons, Remainder to his own right Heirs ; the Father died without Iſſue by R. B. the 
Feoffees made a Feoffment in Fee to the eldeſt Son without any Conſideration, (he 
having Notice of the firſt Uſes) he had Iflue a Son, and afterwards his Father made a 
Feoffment to Sir Fohn Chudleigh, &c. with Warranty; adjudged, that the Feoffment 
made by the Feoffees to the eldeſt Son, had deveſted all the Eſtates limited to the other 
Sons in Remainder, and all the future Uſes; and that the new Eſtate which was 
created by the laſt Feoffment, could not be ſubje& to the ancient Uſes which aroſe out 
of the ancient Eſtate ; and that if the eldeſt Son had died before his Son was born, 
ſo that his Eſtate for Life had been determined by his Death, the Remainder limited 
to his Son (who was afterwards born) had been void, becauſe every Remainder ought 
to veſt during the particular Eſtate for Life, or eo inſtanti when it determines. 1 Rep. 
120. Chudleigh's Caſe. Poph. 12, 82. S. P. — 

3. In Treſpaſs the Caſe was, The Father covenanted to make a Feoffment to the Uſe , And 
of himſelf for Life, Remainder to his youngeſt Son in Tail Male, Remainder over, 346. Cro: 
Oc. and if he did not make ſuch a Feoffment then he covenanted to ſtand ſeiſed, E9c. Eiir. 378. 
to the ſame Uſes * Proviſo, that if his ſaid Son or any Heir Male of his Body ſhould *: © 
make a Feoffment or levy a Fine of the Lands, then his Eſtate ſhould ceaſe as if he were * See 
dead, and that then the Feoffees and their Heirs ſhould ſtand ſeiſed to the Uſe of ſuch Proviſo. 
Perſon to whom the Lands ſhould deſcend in Remainder, by Virtue of the ſaid Inden- (5), + 


ture, as if the Offender had been dead; no Feoffment was made, the Father died, his 4 


youngeſt Son entered and levied a Fine to the Defendant ; adjudged, that this Provi/o 
was repugnant to make an Eſtate ceaſe as if the Tenant in Tail was dead, when his 
Eſtate could not ceaſe but upon his dying without Iſſue Male of his Body, beſides, his 
Eſtate could not ceaſe by his levying a Fine, becauſe when the Fine was levied he had 
no Eſtate to ceaſe. Moor 592. Cholmley verſus Hunible. See Repugnant. (A) 6. Con- 
dition. (H) 2. S. P. ; 

4. In a Special Verdict in 'Treſpaſs the Caſe was, the Father covenanted to ſtand 
ſeiſed to the Uſe of himſelf for Life, Remainder to his Son Anthony and the Heirs 
Males of his Body, Remainder in like Manner to his Son Humphrey ; Provided, that if 
any of the ſaid Parties ſhall go about to do any Act, &c. whereby the Eftate in Remainder 
ſpall be alienated, &c. that then his Remainder ſha! ceaſe as if he was naturally dead, 


and not otherwiſe ; the Father died, Anthony the eldeſt Son entered, and ſuffered a 


common Recovery, Humphrey entered, and Anthony brought an Action of Treſpaſs ; 
two Judges were of Opinion that the ane? of Anthony was deſtroyed ; for the Words 
8112 in 
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Uſe. 
in the Proviſo, (viz.) To go about are ifſuable, for it ſhall be intended a Going about by 
ſome Overt-Act, which a Jury may try, and that the Words as if he was naturally 
dead, are not repugnant, for they ſhall be conſtrued as they lawfully may (i. e.) that 
the Eſtate-Tail ſhall ceaſe in him who goes about to alien it for and during his own 
Life, and immediately ariſe in his Iſſue, or in the next in Remainder ; but the other 
two Judges were of a contrary Opinion, upon the Authority of Corber's Caſe ; that 
Uſes are not to be compared to Deviſes, and that they have no ſuch Quality as to. 
make the Eſtate ceaſe without Entry or Claim, becauſe *tis againſt the rinciples of 
Law; beſides, tis impoſſible that any Iflue ſhould be taken upon theſe Words, 70 go 
about, and laſtly, that the Proviſo was repugnant. Moor 632. Mildmay verſus Mild- 
may. 6 Rep. S. C. Conditions. (H) 2. S. C. 45 5 * 

5. In a ſpecial Verdict in Ejectment the Caſe was, That Husband and Wife being 
ſeiſed, &c. to them and to the Heirs of the Husband, bargained and ſold the Lands 
to M. R. for 500 J. upon Condition, that if they, or either of them, or their Aſſigns 
paid the Money on ſuch a Day, that then hey might enter as in their former Eſtate, 
and that after ſuch Payment the ſaid Indenture of Bargain and Sale, and all Fines, &c. 
ſhould be to the Uſe of the Husband and his Heirs, and to no other Uſe ; afterwards they 
levied a Fine to the ſaid /. R. then the Husband died, — ue only one Daugh- 
ter, who was his Heir at Law, and married to B. who paid the 500 J. in the Right 
of his Wife, and entered, and made a Leaſe to the Plaintiff, upon whom the Widow 
re-entered, claiming for her Life; and thereupon the Plaintiff brought an Ejectment; 
but it was adjudged againſt the Heir, becauſe VJ. R. was in by the Fine and not by 
the Bargain and Sale; and by the Payment of the Money the old Uſe was again 
reveſted in the Widow, as it was in her before the Fine levied, and that by the ex- 
preſs Words of the Indenture it ſelf, (viz.) that upon the Payment of the Money 
the Husband and Wife might enter as in their former Eſtate; therefore where in a 
ſubſequent Clauſe tis ſaid, that after Payment the ſaid Indenture ſhall be to the Uſe 
of the Husband and his Heirs, that is repugnant to the firſt, or otherwiſe it ſhall be 
conſtrued to be to the Uſe of him and his Heirs in Reverſion, after the Eſtate 
for Life of his Wife. Moor 680. Williams verſus Knowles, 
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By what Mods Lands, Rents, 8c. paſs by the Statute 27 H. 8. 
cap. 10. of les, and in what Manner. 


1 Enant in Tail, Remainder to his Siſters in Fee, who were likewiſe his Heirs at 
| Law; Tenant in Tail made a Deed in this Manner: { To all Chriſtian People, 
Sc. Know ye, That I the ſaid B. G. dedi & conceſſi (leaving out the Words bargained 
and ſold) and for and in Conſideration of a certain Sum of Money have confirmed, c. 
to the Feoffee, c. Habendum to the ſaid Feoffee and his Heirs, Sc. with Warranty 
againſt himſelf and his Heirs, and a Letter of Attorney to make Livery and Seiſin; 
ſo that the Deed began like a Deed- Poll, and it was enrolled within a Month as a 
Bargain and Sale, though it wanted theſe Words, and four Months after the Enroll- 
ment the Attorney made Livery and Seiſin; ſo that it was by that Act in Nature of a 
Feoffment; adjudged, that by this Deed the Eſtate-Tail was not diſcontinued, for *tis 
a Bargain and Sale, and not a Feoffment, becauſe the Livery and Seiſin came too late, 
the Deed _ firſt enrolled ; and it was farther adjudged, that by the Words Give, 
Grant, or Confirm, G c. if the Conſideration be for Money, and the Deed is enrolled 
within fix Months, that the Lands ſhall paſs both by the Statute of Uſes and by the 

Statute of Enrollments, as well as if the Words Bargained and Sold had been in the 
Deed. 3 Leon. 16. Co 5 —— | 

2. The Statute transferrs the Poſſeſſion to Uſes only in , and not to any future 
or contingent Uſes; for as there ought to be a Perſon in eſſe ſeiſed to the Uſe, fo there 
ought to be an Uſe in eſſe to ariſe out of the Eſtate ; for if there is no ſuch Perſon, or 
if there is any ſuch, and no Uſe in Eſſe, but only the Poſſibility of an Uſe, then the 
Poſſeſſion cannot be executed to the Uſe ; and as at Common Law there can be no 
Uſe in eſſe, if there is no Seiſin out of which the Uſe ſhall ariſe; ſo no Uſe can be 
executed by the Statute, if ſome Perſon is not ſeiſed to the Uſe at the Time of the 
Execution thereof. 1 Rep. 120. in Chudlcjgh*s Caſe. 3 | 

3. Blunt bargained and fold the Manor of Alexton, (to which the Advowſon, bc, 
was appendant) to Andrews and his Heirs, and covenanted to ſuffer a Recovery to 
the Uſe of him and his Heirs, rendring 42 J. per Annum to Blunt and his Heirs; and 


it was further covenanted between the Parties, that as well for the Aſſurance of the 


Rent to Blunt, as of the Manor to Andrews, that he the ſaid Blunt ſhould levy a Fine; 
Oc. to Andrews and his Heirs; and that Andrews by the ſame Fine ſhould render a 
Rent of 42 J. per Auuum, &©c. Provided always, that Andrews ſhould give the Advow- 
ſon to Blunt, during his Life; and if the Church ſhould not happen to be void in his 
Life-time, then one Turn after his Death to his Executors: And farther it was cove- 
nanted, that all Aſſurances afterwards to be made, ſhould be to the Uſes in this Indentnre ; 
the Recovery and Fine was had and ſuffered accordingly ; then Andrews died without 
granting the Advowſon, and Blunt entered for the Condition broken, and by Bargain 


and Sale enrolled, ſold the Manor, Oc. to the Lord Cromwel ; adjudged, that though 


the Fine which did enure by way of Releaſe or Extinguiſhment, and for that Reaſon 


cannot be to any Uſe, yet after ſuch Releaſe by which the firſt Condition is extinguiſh- 


ed, another Uſe may be raiſed by the original Agreement of the Parties who were the 
Owners of the Land, and who had an abſolute Power to raiſe it by the ſubſequent 
Words (viz.) That all Aſſurances afterwards to be made, ſhonld be to the Uſes in that In- 
denture ; and therefore if at Common Law before the Statute of Uſes, a Man had 
made a Feoffment rendring Rent, upon Condition to re-enter for Non- payment; and 
the Parties had farther covenanted, that notwithſtanding any Fine or other Conveyance 
made by them, by which the Rent or Condition ſhould be extinguiſhed, that the Perſons to 
whom ſuch Conveyance was made, and their Heirs, ſhould be ſeiſed, &c. to the Intent that 
they ſhould pay the like Rent, and be ſeiſed of the Lands upon the like Condition ; and after- 
wards ſuch Conveyance ſhould be made; yet by ſuch original Agreement of the * 
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ties, a new Rent and a new Condition may be annexed to the Ce of the Lands. 
2 Rep. jo, 15. the Lord Cromwell's Caſe. 3 | 

4. Feoffment to V. R. to the Uſe of R. L. and his Heirs, the ſaid JJ. R. before 
the Statute of Uſes, made another Feoffment of the ſame Lands to R. V. (who had 
no Notice of the firſt Uſe) and his Heirs, to the Uſe of the ſaid R. . and his 
Heirs; adjudged that R. I. ſhould be ſeiſed to his own Uſe, and not to the firſt 
Uſe (viz.) to the Uſe of R. L. and his Heirs. Goldſ. 82. Stapley verſus Larkes. \ 

5. The Father made a Feoffment to his Son, and t the Heirs of his Body, habendum 
to the Uſe of his Son and his Heirs; adjudged, that this was an Eſtate-Tail, and that 
the ſubſequent Words after the Habendum did not enlarge the Eſtate, but were rather 
an Explanation than a Limitation ; but be it either, yet Tenant in Tail cannot be 
ſeiſed to the Uſe of another, for if a Gift be made to one in Tail, to the Uſe of an. 
other in Fee, in ſuch Caſe the Ceſtui que Uſe, hath by Virtue of the Statute, one Fee. 
ſimple determinable upon the Eſtate-Tail, and the Donee another, which cannot be by 
Law; and the true Reaſon why Tenant in Tail cannot ſtand ſeiſed to the Uſe of an- 
other before the Statute, was, becauſe he could not be compelled to transfer the Uſe 
to the Poſſeſſion, and if he did execute it, his Iflue might bring it back again by a 
Formedon. 3 Bulſt. 185. Cooper verſus Franklyn. Plowd. Com. Malſingbam's Caſe. 


E OE of fe 


6. One bargained, ſold, enfeoffed, releaſed and confirmed Lands to the Father, haben. 
dim to the Father and Son and their Heirs, to the Uſe of them and their Heirs ; after. 
wards Livery and Seiſin was made according to the Uſes in the Deed ; adjudged, 
that becauſe the Son was not named in the Premiſſes, he ſhall not take by the Habendum, 
and that the Livery and Seiſin gave him no Eſtate, becauſe the Feoffment it ſelf in 
reſpect to the Lands was void as to him, and good only as to the Father; but the Uſes 
limited to the Father and Son and their Heirs were good ; it was farther adjudged, that 
if an Eſtate in Fee had been well conveyed to the Father, as it might by cheſe Words 
Releaſe and Confirm, then the Uſe limited to the Father and his Heirs had been good, 
becauſe an Uſe may be limited upon a Releaſe which creates an Eſtate, but not upon 


a Releaſe which enures by way of mitter de droit; and laſtly, it was reſolved, that 


Jointenants might be ſeiſed to an Uſe, tho' they come to the Land at ſeveral Times 

Fac. in the Court of Wards. 

7. In Covenant, Ec. the Caſe was, a Rent-charge of 200 l. per Annum, was granted 
to B. and H. for the Life of Mary Cook, To have and to hold to the Grantees and their 
Heirs ad opus & nſum of Mary, and in the Indenture the Grantor covenanted to pay 
the Rent accordingly, which being in Arrear the Grantees brought an Action of Cove- 
nant, and aſſign the Breach in not paying the Reut to themſelves ad opus & uſum of 
Mary ; and upon a Demurrer to the Declaration it was objected, that the Breach was 
not well aſſigned, it being a Negative pregnant; but it was ruled, that it being aſſigned 
in the very Words of the Covenant tis well enough; then it was objected, that an 
Action of Covenant would not lie in this Caſe, becauſe this Rent-charge is executed 


* 


to Mary by the Statute of Uſes; and therefore ſhe ought to have deſtrained for the 


Rent arrear ; for the Grantees cannot bring an Action of Covenant, becauſe the Rent 
is transferred from them by the Statute : But adjudged, that this Remedy by Action 
of Covenant is a collateral Remedy, and though the Rent- charge is transferred by the 
Statute, yet {uch Remedy 1s not transferred, but only ſuch as are incident to the 
Eſtate ; *tis true, there is a Clauſe in the Statute, that the Ceſtui que Uſe of a Rent 
ſoall have all ſuch Remedies as he would have had, if the Rent had been actually granted 
40 Hir, but that muſt be intended where one is ſeiſed of Lands in Truft, that another 
ſhall have a Rent out of them, and not where a Rent it ſelf is granted to one to the 

Uſe of another. 1 Mod. 223. Boſcowen & al verſus Cooke. | 
8. At Common Law there was no Difference between a 'Truſt and an Uſe; for an 
Uſe is defined to be a Truſt for the Ceftuz que Uſe to receive the Profits, which is the ſame 
Thing as the Land it ſelf; therefore where the Father being ſeiſed in Fee deviſed his 
Lands to 7. S. and R. R. and their Hezrs, that they and the Survivor of them and his Heirs, 
ſhould ſtand and be ſeiſed thereof to the Uſes following (viz.) that they ſhould permic 
his youngeſt Son George Ramſden to receive and enjoy the Profits for his Life ; and after 
his Deceaſe, that they ſhould ſtand and be ſeiſed thereof to the Uſe of the Heirs of the 
Body of the {aid George, with a Power for the Truſtees to make a Fointrre to the Wife 
of George, if he ſhould marry ; and afterwards to the Heirs 4 his Body upon ſuch Wife, 
Remainder over; the Father died, George entered and ſuffered a Common Recovery; 
ir was objected, that the Eſtate remained in the 'Truſtees as a Truſt for George, becauſe 
it was limited to them and their Heirs, and to the Survivor and his Heirs ; but ad- 
2 judged, 


Mr od as ar ac 


1 5 


I 
* 
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judged, that a Truſt to permit one to receive the Profits | vas an Uſe befor 
Making the Statute, and therefore ſhall be 8 4 "FE e = 
_— to a Lora om Body ſhall take Effect by way of Uſe executed and then the 
--q =? a 9. * u ered is good ; the Caſe of * Burchet and Dardant iS Vene Heir. 
1 i wel not much debated whether an Uſe was executed by the Statute 1 (A) 1 
op ah ur 3 3 Tor the Queſtion was, Whether the Deviſe to the Heirs Males of 3c. 
Ro ”- now living, WAS A Remainder veſted in his Son George, who was then .. 

- * : 5 yr? by Cooke ; and : was adjudged that he took by Purchaſe and 

t | ) Contequence the Remainder was in hi the 

principal Caſe. Lutw. Abr. 251. Broughton verſus Langley. E py 649 Ti * 


(F) 
Of what Things an Uſe may be raiſed, and of what not. 


1. There was a Sum of Money delivered to B. G. to the Uſe and Beboof of a W. 
| : . and Beh Vo- 

1 _ 7 be delivered to her on the Day of her Pen . 

ime he who delivered the Money revoked it; adjudged, that the Property of the 
Money was not changed by the Words, To the Uſe and Behoof, for an Uſe can 4 be of 
A 8 Thing, Fs 8 Sc. Dyer 49. e 

2. Caſe, & c. wherein the Plaintiff declared, that the Defei was feifed in Fee 
of the Lands over which there was a Way, and of other 2 5 ald 
lead; and by Bargain and Sale enrolled he conveyed his Lands to B. G. in Fee with 
wh over his other Lands, and that the Bargainee leafed the Premiſſes to the Plaintiff 
W 8 N diſturbed in his Way by the Defendant; adjudged, that by this Bargain and 
Sale the Land only paſſed, and not a Way over the ſame, becauſe nothing but the Uſe 
paſſed by the Deed, and there cannot be the Uſe of a Thing which is not 12 Eſſ 
and if ſo, the Plaintiff could have no Title to the Way, becauſe it was not a Wa 7 
till it was created by the very Deed it ſelf, by which the Uſe was raiſed ; ſo it was — 
in eſſe before the Deed was made. 2 Cro. 189. Bewdly verſus Brooks. . 
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1 And. 
125. 8. C. 


(G) 


Where Uſes of Fines and Recoveries and other Uſes are well de. 
3 dklared, where not. | 


„ 


1. HE Covenantor by Indenture roth March, did covenant with Sir Gilbert Ger- 

F rard and Thomas Holecroft, that before the End of Trinity-Term next following, 
he would levy a Fine to them, Ec. which ſhould be to the Uſe of the Covenantor and 
his Wife and his Heirs; and by another Indenture made between the Covenantor and 
other Parties, he covenanted to convey the Lands, c. to them before Lady-Day next 
enſuing, to the Uſe of himſelf and the Heirs Males of his Body, with ſeveral Remain- 
ders over; and in this fecond Indenture he covenanted to ſtand ſeiſed to the Uſes 
therein contained; no Fine or other Aſſurance was made i Trinity-Term, nor until 
Michaelmas-Term next following ; and then and not before he acknowledged a Note of 
a Fine to the Parties to the firſt Indenture, and another Note of a Fine on the ſame 
Day to the Parties to the ſecond Indenture; adjudged, that an Indenture to declare 
the Uſes of a ſubſequent Fine, is only directory, and doth not bind the Eſtate or In- 
tereſt in the Land ; but if the Fine afterwards levied doth concur in all Circumſtances 
with the Indenture, both as to the Lands, the Perſons, the Time, and the Uſes, there 
cannot be any Averment made by: Parol ; that after the Indenture and before the Fine, 
it was agreed between the Parties, that the Aſſurance ſhould be made to other Uſes 
then declared in the precedent Indenture ; but if — intermediate Agreement or Li- 
mitation of Uſes be made in Mriting, or by other Matter of as high a Nature, then 
the laſt Agreement ſhall ſtand: It was alſo refolved; that if the Fine afterwards le- 
vied doth not concur in all Circumſtances with the Indenture, but varies as to the 
Time when it ſhould be levied, Oc. or in the Quantity or Quality of the Lands, G. 
in ſuch Caſe a Parol Averment may be made, that the Parties agreed the Aſſurance 
ſhould be to other Uſes, Ec. then declared in the Indenture; but if no ſuck Apree- 
ment be proved, then, though the Fine varies in the Circumſtances of Time, Quantity, 
Perſon, or other Thing, yet it ſhall be to the Uſe in the firſt Indenture ; but in the 
principal Caſe the Uſes of the Fines cannot be directed by both the Indentures, tho 
probably it might be the Meaning of the Parties that it ſhould be ſo, becauſe the De- 
claration of the Uſes by the firſt Indenture were controlled and made void by the 
fecond. 5 Rep. 25. Earl of Riitland's Caſe. | 

2. Tenant for Life levied a Fine to him in Reverſion, and declared the Uſes to the 
Cognizee and his Heirs, upon Condition to pay the Tenant for Life an Annuity cf 
4 J. yearly during his Life; and in Default of Payment thereof, then to the Uſe of 
the Cognizor for Life, and for one Year more; the Cognizee made a Feoffment to 
B. G. the Annuity was not paid, and the Tenant for Life entered ; adjudged, that jt 
this Fine was a Surrender of the Eſtate for Life, (as it was not) yet ſuch a Surrender 
might be to an Uſe, and that the Feoffment had not deſtroyed the future Uſe which 
was to ariſe to the Tenant for Life upon Non-payment of the Annuity, for it was a 
Charge which goeth with the Land, into whoſe Hands ſoever it cometh. . Cro. Elia. 
688. Smith verſus Warren. Antea Surrender. (B) 6. F. C. 

3. In Aſſiſe of Novel Diſſeiſm, the Caſe upon the Pleadings was thus, Peter Vavaſor 
being ſeiſed of the Lands in Fee, ſuffered a common Recovery in Hillary-Term, and 
Seiſin was delivered by the Writ of Habere facias Seiſinam returnable 4 Feb. in the ſame 
Term; afterwards all the Parties by Deed dated 15 February following, declared, that 
whereas ſuch a Recovery had been ſuffered ; now it was covenanted and agreed, that 
the Intent of the Parties hen was and now is, that the ſaid Recovery ſhalt be to the 
Uſe of Peter Vavaſor for Life, G. Remainder in Tail to his firſt, ſecond, and ſo to 
his ninth Son; and for want of ſuch Iſſue, to Edward Vavaſor in Tail Male, who was 
now 'Tenant of the Lands in Tail, and the Wife of the Plaintiff Dowman was his 
Heir at Law, and would have a Title, if this Recovery had not been to other Uſes: 
The Queſtion therefore was, Whether this Deed, made ſubſeguent to the Recovery, ſhall 
declare the Uſes thereof; and adjudged that it ſhall, becauſe by the Special Verdict it 


4 | appears, 


IR 


appears, that the Intent of all the Parties at the Time of the Suffering of the Re- 
covery, Then was to the Uſes in the Indenture declared ; for otherwiſe, if it had not 
been for theſe Words, Then was, when a Recovery is once ſuffered, the Party ſhall not 
declare the Uſes of it by a ſubſequent Deed. 9 Rep. 1. Dowmar's Caſe. Moor 191. 
S. C. by the Name of Dolman verſus Vavaſor. | 

4. Where Tenant in Fee-ſimple makes a Feoffment to the Uſe of himſelf or another 
for Life, or in Tail, and doth not mention the Reſidue of the Eſtate, it ſhall be in the 
Feoffor; but where Tenant for Life, or he who-hath any particular Eſtate, grants his 
Eſtate by Fine, and limits the Uſe either for: Years or Life, the Reſidue ſhall never 
return to him, but be in the Conuſee. 2 Cro. 201. Caſtle verſus Dodd. 

5. Husband and Wife levied a Fine, the Cogniſee rendered the Lands back again 
to the Husband and Wife, and to the Heirs of the Wife, and the Indenture to lead 
the Uſes of this Fine, was to the Uſe of the Husband and Wife, and to the Heirs of 
the 5+ Wt for the Uſes are to be guided by the Deed, and not by the Fine. 
Moor 46. | | | 
6. Robert Frampton being ſeiſed in Fee of the Manor of Buckland, levied a Fine 
thereof (inter alia) and declared the Uſes to himſelf for Life, and if he died without 
Heirs of his Body begotten on his Wife Joan, then to the Uſe of Elizabeth, Daugh- 
ter of the ſaid 7oau for Life, Remainder in Tail to James, William and John Framp- 
ton ſucceſſively; Remainder to the Right Heirs of Robert; Proviſo, that Robert might 


at any Time revoke or alter the ſaid Uſes, and declare new Uſes, c. afterwards the 


ſaid Robert by another Indenture did revoke the ſaid Uſes, in Conſideration of a Mar- 
riage already had between William Daccomb and the ſaid Elizabeth, whom Robert cal- 
led his Daughter; but in Truth was his Baſtard, and did covenant to ſtand ſeiſed to 
the Uſe of the ſaid William Daccomb and Elizabeth, for their Lives; and afterwards 
to the Uſe of ſuch Iſſue as ſhould be begotten between them, and to the Eldeſt which 
ſhould be living at the Time of the Survivor of the ſaid William and Elizabeth for 
Life; Remainder to the Uſe of the ſaid Robert and the Heirs of his Body begotten 
on his Wife Joan, or on any other Woman he ſhould afterwards marry ; Remainder 
to James, William and John Frampton in Tail ſucceſſively; Remainder to the right 
Heirs of Robert for ever; Robert died without Iſſue begotten on Joan, then ſhe died, 
and Charles Frampton was the Son and Heir of Robert; the Queſtion was, Whether 
the new Uſes, declared after the former were revoked, were effectual to convey any 
Eſtate to William Daccomb and Elizabeth his Wife, Remainder over, fo as to take away 
the Deſcent to Charles: It was not adjudged. Moor 735. Frampton's Caſe. 

7. The Teſtator made his Will, Ec. and afterwards he made a Feoffment of all his 
Lands, to the Uſe of ſuch Perſons, and for ſuch Eſtate as he had declared by his 
Will, Sc. adjudged, that though this Feoffment was a Revocation of the Will, yet 


the Will thus revoked was ſufficient to declare the Uſes of the Feoffment. Moor 18g; 
Huſſeys Caſe. See Revocation. (E) 3. Fe 
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Alurpation. 


On the King. (A) | On a Common Perſon, (B) 
DE COONS 6 CEP ENCS POOP Yu CFR ANY — — — Inte mins el ces = - — — 
| 1 


On the King: 


T Common Law, if an Uſurpation had been made upon an Inſant Patron; 

he had been put out of Poſſeſſion, and muſt recover his Right by Writ of 

Right of Advowſon; the Reaſon is, becaufe the Incumbent came in by 

the judicial Act of the Biſhop, who is preſumed neither to do or aſſent to 

any Wrong to be done to the Patronage; but if one had uſurped upon the Poſſeſſion 

of the King, it had been otherwiſe, though his Clerk had been inſtituted and inducted, 

becauſe nullum tempus occurrit Regi; but the King might have recovered by a Quart 
Impedit, for he is not bound by ſuch a Plenarty. 6 Rep. 48. in Boſwell's Caſe. 

2. Adjudged, that two Uſurpations on the King's Title will put him out of Poſſeſſion, 

Moor and he muſt recover by a Writ of Right of Advowſon ; and that after ſuch Uſurpa- 


| * tions a Grant made by the King of the Advowfon is void. 6 Rep. 29. Green's Caſe. 


verſus 5 
Huſſey, contra. Cro. Eliz. 519. S. C. 2 And. 42. S. C. 1 Brownl. 166. the King verſus Matthews. Cro. Eliz. 
240. York verſus Matthews, S. P. 1 And. 8 1. Yardley verſus Taylor. Owen 43, 378. S. C. 


Otherwiſe adjudged in the Exchequer-Chamber (viz.) that the Advowſon is always 
in the King. 2 Cro. 123. The King verſus Biſhop of Winton and Champion. 
3. If the King hath an Advowſon in Right of his Ward, and a Stranger uſurps, 
whoſe Clerk is admitted and inducted for fix Months before the King brings a Qzare 
Impedit, yet this Plenarty ſhall not bar the King, becauſe he can have no other Reme- 
dy to recover, but by a Qnare Impedit, for he cannot have a Writ of Right of Advow- 
ſon, becauſe he hath it only as Guardian, but if the King hath a Title to preſent by 
Lapſe, and the Patron doth uſurp, and his Clerk is inſtituted and inducted and then 
dies; the King hath loſt his Preſentation by this Uſurpation of the Patron, becauſe his 
Title is limited to fix Months next after the Biſhop neglects to collate, and thoſe being 
expired, he ſhall not have a ſecond Preſentation by his Prerogative. ) Rep. 28. Baſ- 
kervilſ's Caſe. | 
3 Bulſ, 4. Where one is inducted upon the Preſentation of a common Perſon, although tis 
90. S. C. by Uſurpation on the King's Title, yet he cannot remove him without a Quare Impedit. 
Biſhop of Norwich verſus Cole. 2 Gro. 385. See Lapfe. | 
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Uſurpation. 
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(B) 


On a Common Perſon. 
. T x. is where a Perſon who hath no Manner of Title grants a Preſentation to 
the Church, being void; and thereupon his Clerk is admitted and inſtituted, 
this puts the rightful Patron out of Poſſeſſion, which cannot be but on Adriifſion and 
Inſtitution ; for if a Biſhop collates without Title, and his Clerk is inducted, this doth 
not put the rightful Patron out of Poſſeſſion, becauſe the Collation is only proviſional- 
ly ——_ that the Service of the Church might be performed. 6 Rep. 39. in Green's 
Cale. 

2. Grant of the next Avoidance by a Prior, and the Grantee ſuffered an Uſurpa- 
tion; adjudged, that the Prior might bring a Quare Impedit by the Statute V. 2. cap. 5. 
which was made to ſuppreſs Wrong-doing ; the Law is the ſame for a Leſſor, where 
his "0 ſuffers an Uſurpation. Hob. 137. Stanhope Ld. verſus Biſhop of Lincoln and 
Williams. 92 
3. An Uſurpation upon a Leſſee for Years gains the Fee-ſimple, and puts the true 

Patron out of Poſſeſſion; and though by the Statute of VJ. 2. he in Reverſion after the 
Leaſe for Years may have a Cuare Impedit when the Church is void, or may preſent, 
and if his Clerk is inſtituted and inducted, then he is remitted to his former Title, yet 
till that is done the Uſurper hath the Fee, and the Writ of Right lies againſt him. 
Hutton 66. Rudd verſus Biſhop of Lincoln. 1 

4. If a Biſhop ſuffers an Uſurpation and dieth, his Succeſſor may have a Quare Impedit, w. jones 
or preſent to the next Avoidance by the Statute 1 Eliz. 1 Leon. 80. Dalton verſus Pam- 45. 8. C. 
pin; the ſame Caſe is reported in 2 Cro. 673. (viz.) it was adjudged, that all Uſur- 
pations ſhall bind the Biſhop who ſuffers them, but not their Succeſlors ; becauſe tis 
within the Statute 1 EIix. which reſtrains Alienations and Grants made by Biſhops, 

Cc. but where a Biſhop purchaſes an Advowſon and ſuffers an Uſurpation, that ſhall 
not bind his Succeſſor. 2 Cro. 673. Dalton verſus Biſhop of Ely. 

5. Quare Impedit, &c. the Defendant pleaded an Uſurpation by the Queen after the; p,1q. 
Death of the laſt Incumbent, and that her Clerk was admitted, inſtituted and inducted, 38. s. C. 
and was in Poſſeſſion for fix Months; the Plaintiff replied, and ſet forth that the Pa- 
tron. had brought a Quare Impedit againſt him who was Incumbent upon the Queen's 
Preſentation, and had a Judgment by Default; adjudged, that by this Recovery the 
Patron was remitted to his ancient Right; but *tis otherwiſe if the Queen had pre- 
ſented upon a Deprivation, for there the Patron muſt have ſix Months to preſent after 
Notice of the Deprivation. 1 Brom. 155. Auſten verſus Biſhop of London, 
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(A) 
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t. W Nformation upon the Statute of Uſury, for that the Defendant at B. & c. per 
viam corruptæ accombdationis on fuch a Day, and in ſuch a Year, habuit & recepit 
of A. I. five Pounds for the Forbearance of 50 J, from the 4th of Fly, Oc. 
to the 8th Day of September following, being above the Rate of 10 J. per Cent. 
contra formam Statuti; the Plaintiff had a Verdict; and it was objected in Arreſt of 
Judgment, becauſe tis not alledged in the Information that the Detendant leut A. I. 
5o J. nor upon what Statute this Information was brought; but adjudged, that the Infor- 
mation was good, being made according to the Form of the Statute 37 H. 8. which is a 
general Prohibition, that no Perſon ſhall take more than what is mentioned in that 
Statute ; and the Plaintiff having alledged that the Defendant had taken 5 J. per viam 
corrupt accomodationis for the Forbearance of 50 J. it muſt neceſſarily be implied, 
that the 50 J. was lent. Dyer 346. Waller's Caſe. | 

Cro.Eliz, 2. Sci. Fa. to ſhew Cauſe why the Plaintiff ſhould not have Execution of a Judgment; 
$83. S. C. the Defendant pleaded, that he borrowed 1co J. of the Plaintiff, for which he gave 
| Bond to pay him 120 J. for one Year ; and that, to ſecure the Repayment thereof, the 
Plaintiff would have him zo confeſs a Fudgment, which he did, and ſo pleaded the Ha- 
tute 13 Eliz. cap. 8. in Bar to the Sczre facias ; adjudged no good Plea ; it might have 
been ſo to an Action brought for the 100 J. but here this Judgment cannot be ſaid to 
be a Security for the Money; but tis a Judgment upon the Security. Goldſ. 128. 

Middleton verſus Hall. Sid. 182. Row verſus Bellaſis. S. P. 9 8 
3. R. L. lent 100 J. to B. G. who thereupon granted to R. L. and his Heirs an Au- 


— 7. - — ———U— — 
— 3 jen = : * ve hal - 
. ＋ yy nt - . 2 bo 2 pep + an; cy 1 7 7 ED n= — 
" L : CANTINA — pate —— | 5 * 7 =. n 
** 0 wan 2 2 7 * 2 rr — — n 1 
6 — 8 — [I mY 1 5 DAG r We” 27 6g 


— 
mY 
32 — — 
ads. HSA p - l < 
. * - — 
K —— | —_ - — — = \ — ; 
EEE fs Ea ͤ . ⅛ ͤ — — — nee — _—_ \ \ r 
2 = 5 2 * rp Wor Kata k r a n eee — 2 — > I e 2 
. : , *x, SAS nnn "4s RE IR Er AR. SO MEET eros. ä —. IT SIR: SS. — NT” 
> 323 * * 9 Bu . PEEL oe 2 * 12 „ N 5 — 2222 2 2 — 2 . < as GIF. —_ - > 2 8 I ; 2 885 . — — — 
* —— e * 3 a - : 7 88 N 
* * W * - * RD _— "> r p 
- — 2 re — — fe ns — ty 


1 nuity of 20 I. per Annum, on Condition; that if the ſaid B. G. the Grantor, paid to | 

= the Grantee on /uch a Day the ſaid 1001. that then the Aunuity ſhould ceaſe ; adjudg- 
4 ed this is not within the Statute ; for nothing was to be paid for Intereſt, either withm 
4 the Year or after; if the 100 J. had been paid o the Day; ſo that 'tis only a plain ; 
1 * And. * Bargain and a conditional Purchaſe of an Annuity. 5 Rep. 70. Burton's Caſe. : 
4 121. S. P. 2 Cro. 253. | 35 - . 
5 4. The Plaintiff ſold to the Defendant two Oxen on the 22 January, for 26 J. 6 5. 8 d. ; 
W to be paid on the firſt Day of February following; and the Day of Payment being come > 
Mt the Defendant deſired longer 'Time, and thereupon the Plaintiff gave him 'Time to the : 
W | firſt Day of May next, paying three gs of Wheat for the Forbearance ; which : 
| was above the Value of 10 J. per Cent. by the Statute 13 Eliz. and this Matter was , 
pleaded to avoid the Debt; but adjudged, that the Statute did not make the original F 
Contract void, for that was made bona fide ; but the ſubſequent Agreement was void. 7 

Co. Eliz. 20. Pollard verſus Scoly. - | 

5. Upon an Information brought on the Statute 13 Eliz. it was adjudged, that if an 5 
Agreement be made to pay 20 J. for the Lending 100 J. for a Vear, and nothing is 
taken, tis not puniſhable by the Statute; but if the Lender taketh but a Shilling, tis 5 
an Affirmance of the Contract and makes it void. Cyo. Elix. 20. Mallory verſus Bird. P 
1 And. 6. The Detendant gave to the Plaintiff 556 J. for an Annuity of 220 J. per Annuni T 
121. S. C. for twenty-three Tears; there being no Communication had between them about lending 0 
the Money; and upon an Information brought on this Statute this was adjudged to I. 
be no Uſury, but a plain Purchaſe of the Annuity without any corrupt Agreement. 
Cro. Eliz. 27. Tanfield verſus Finch, and ibidem Dr. Good's Caſe. S. P. | 5 
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7. Information tam quam, Ec. upon this Statute 13 Fliz. for. Uſury ; the Attorney 1 Leon. 
General entered a nolle proſequi, the ſame was pleaded in Bar to the Informer; but ad- 119, S. C. 
judged no Bar, becauſe the Statute gives a Moiety to him which the Queen cannot diſ- 
charge, neither ſhall the Nonſuit of the Party bar the Queen. Cro. Eliz. 138. Stret- 
ton verſus Taylor. ee ES eos | 
8. R. M. was indebted in 100 J. to B. G. upon an Uſurious Contract on a Bond, 
and B. G. owed R. L. 100 J. to whom they aſſigned the Bond; which being put in Suit 
againſt them, B. E. pleaded the Uſury, to avoid the Bond; the Plaintiff replied, that 
Z. G. before the Aſſignment of the Bond owed him 100 J. for a juſt Debt, for the 
Payment whereof the Defendants aſſigned the Bond, and that he did not know an 
Thing of the Uſurious Contract between them; and upon Demurrer it was adjudged 
for the Plaintiff, for though the Statute is to be taken ſtrictly, in order to ſuppreſs 
Uſury, yet it muſt be between ſuch Parties who make the corrupt Agreement, and not 
to puniſh them who are not privy to it; but if B. G. had not owed the Plaintiff any 
Money, in ſuch Caſe, if he had taken an Aſſignment of this Bond, it ſhould have been 
void; becauſe there had been no lawful Cauſe ſo to do, but only the Corruption between 
the Defendants. x Brownl. 85. Ellis verſus Warn. Te. 47. S. C. Cro. Car. 33. F. C. 
Moor 752. S. C. we | | 
9. The. Plaintiff lent the Defendant 100 J. for a Year, at the Intereſt of 107. for the 
Year; at the End of fix Months he received 5 J. for Half a Year; and upon an Action 644. S. C. 
brought upon the Bond, the Defendant pleaded the Statute of Uſury ; it was inſiſted for contra. 
the Plaintiff that this was not Uſury, becauſe he had no more than 10 J. Intereſt for 2 
his 100 J. (which was the lawful Intereſt at that Time); but adjudged that it was 5 
Uſury, becauſe the Intereſt ought not to be taken till the End of the Vear, for if tis 
taken before, then the Borrower hath not the Profit of the whole principal Money for 
a Year, but only of 95 J. and no more. Lelv. 30. Barnes verſus Worlick. Cro. Car. 206. 
Griſſel} verſus Whitlock, contra. . | 
10. Thirty Pounds were lent 6 Decemb. to repay 33 J. being the Principal and In- 2 Andi. 1 5. 
tereſt, on the 2d. of June following, (which was not quite Half a Year) if the Seu of S. C 
the Obligee ſhould be then living; but if not, then to pay 27 J. only; adjudged that this 
was Uſury within the Statute, becauſe the original Contract being Uſurious, no Shad- 
dow put upon it ſhall make it good. 5 Rep. 70. Cleyton's Caſe. Moor 397. S. C. by the 
Name of Reynolds verſus Cleytos. | | | 
11. The Plaintiff lent the Defendant 120 J. and took a Bond of him to pay 20 J. per 
Aunum during the Lives of the Obligee, and of his Wife and Son; adjudged that this 
was a plain Bargain and Purchaſe of an Annuity ; and there being no Agreement to 
have the Principal Money again *tis out of the Statute. 2 Cro. 253. Fountaine verſus 
Grimes. ns | | | 
12. In 'Treſpaſs, the Caſe was, R. L. lent B. G. 150 J. for two Years, who for ſe- 2 Rol. 
curing the Re-payment thereof, made a Leaſe to the ſaid R. L. of the Lands in Que- 18 $f 
ſtion, to commence at the And of two Tears, after the Lending the Money, upon Con- 
dition, that if he paid the 150 J. at the End of: the [aid two Tears, then the Leaſe to 
be void; but in the mean Time, that the Leſſor ſhould pay to the Leſſee an Annuit 
of 22 J. 10 5. per Anmmum by Quarterly Payments for two Years, for the Forbearance 
of the ſaid 150 J. if the Leſſee ſhould ſo long live, the Leaſe was made accordingly; ad- 
judged this was an Uſurious Contract; for by a reaſonable Intendment rhe Leſſee 
might live two Tears and longer, and ſo might receive an unlawful Sum for Intereſt, and 
tis not ſufficient to ſay, that the Leaſe was only made for ſecuring the principal Sum of 
150 J. and not for any Intereſt, ſince it was made for ſecuring Money lent upon In- 
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tereſt; and though the Jury found the Agreement prout it was pleaded, and not that 

corruptive agreatum fuit ; yet becauſe it was apparent to the Court that it was a corrupt | 
Agreement, *tis not material for the Jury to find it ſo. 2 Cro. 507. Roberts verſus j 
Tremaine. | : bl 

13. In a Special Verdict in Ejectment it was found, that there was an Agreement 2 Rol. 1 
an between the Plaintiff and Defendant, that one ſhould lend the other 120 J. which A- Rep. 398, 1 
1 greement was made 23 Mari 17 Fac. and that the Borrower was to have the Money 414.8 55 0 1 

£15 for a Year, and to pay 12 J. Intereſt therefore, on the 24th Day of May 18 Fac. that in Wl 
Purſuance of this Agreement the Defendant and another became bound in a Bond, 1 | 

1h Dated 23 Maii, conditioned for Payment of 1327. on the 24th of May then next enſ'ting ; 1 
ng ſo that the Payment of the Principal and Intereſt was to be but one Day after the [i j 
yo Lending the Money, if theſe Words (viz.) on the 24th Day of May next en(ing, ſhall N 
nt. be taken to be in the ſame Month of May; and it was adjudged, that it ſhould, un- | 10 
leſs the Circumſtances of the Agreement had been pa ticularly found, as they were in Wh 

this i | 
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this Caſe, (viz.) That the Lending was to be for a Year, and the Intereſt was to be 

7 at the End of a Year, and no Payment was required till after the Year ; ſo that 
ere was no corrupt Agreement between ttiem, but meerly the Miſtake of the Scri- 

vener. 2 Cro. 670. Buckley verſus Guibert. See pl. 28, 1111. 

14. In Cockerell's Caſe the Court made this Diſtinction, (viz.) if one hath a Rent- 
charge of 35 J. and another asketh what he ſhall give for it, and they agree for 1001. 
this is a plain Contract for the Rent-charge, and no Uſury ; but if one comes to bor. 
row 160 J. and asketh the Lender what he ſhall give for it, they agree for 30 J. per 
NN this is Uſury, becauſe *tis a Contract for Money. Brownl. 150. Cockerelhs 
Caſe. | REL 


15. Debt upon the Statute 37 H. 8. of Uſury, the Writ was, that the Defendant 


corruptive on ſuch a Day, &. lent him 40 J. againſt the Form of the Statute, and 
that on ſuch a Day he lent him 207. Cc. againſt the Form of the Statute ; but did 
not ſay corraptive as he ought ; upon il debet the Plaintiff had a Verdict; it was ob- 
jected, that he ought not to have Judgment for either of the Sums, becauſe it was 


clearly ill for one Sum, for want of the Word corruptive; but e that being 
ſeveral Sums *tis in 


good for Part, he ſhall have Judgment for that Part; for being for 


Nature of ſeveral Actions; but where a Man brings an Action for two Things, and 


jones 
396. Velv. 
111 8. Ce 


by his own Shewing it appears that he hath Cauſe of Action but for one, there tis 
otherwiſe. 2 Cro. 104. Moody's Caſe. See Iſſnes joined. (A) = 

16. The Information upon this Statute muſt ſet forth, that the Loan was per cor. 
ruptum agreamentum, otherwiſe tis ill, though it conclude coztra formam Statuti. 11 Rep. 
58. in Dr. Foſter's Caſe. 1 F 1 

17. Information in the Exchequer, for that the Defendant per viam corruptæ Bar- 
gamiæ received, Ec. and did not ſet forth what the Bargain was ; but adjudged, this 
is the uſual Courſe of the Exchequer, and the Bargain is to be given in Evidence; 
*tis true, if it had been to avoid a Bond, it ought to be particularly ſet forth, becauſe 
the Plaintiff is privy to his own Contract, but the Informer is not, and therefore he 
may ſhew it particularly in Evidence. 2 Cro. 400. Peter verſus Sander ſon. Ie 

18. A Ship going in the Fiſhing-Trade to Newfoind!and (which Voyage muſt be 
performed in eight Months) the Plaintiff gave the Defendant 50 J. to repay 60 J. upon 
the Return of the Ship to Dover; and if by Leakage or Tempeſt ſhe ſhould not return 
in eight Months, then to pay 50 J. only, and if ſhe never returned, then to pay no- 
thing; adjudged this is not an Uſurious Contract, becauſe there was an Hazard that 
the Plaintiff might loſe his Principal, and have leſs than his lawful Intereſt ; for the 
Petendant was to pay but 60 J. upon the Return of the Ship, which might not have 
returned in two or three Years, and nothing if ſhe never returned. Cro. Car. 208; 
Sharply verſus Hurrell. See pl. 12, 21. See Hardres 418. | 

19. Debt on a Bond for 100 J. conditioned to pay 547. in fix Months; the Defen- 
dant pleaded the Statute 21 Fac. of Uſry, and ſet forth, that the Plaintiff lent him 
50 J. on the 12% Day of July, and it was then agreed, that he ſhould pay 4 J. for 
the Intereſt: The Plaintiff replied, that he lent the 530 J. on the 12th of Fuly, &c. for 
a Year, and that the Defendant agreed to pay 4 J. for the Intereſt thereof, for that 
Time, but that by the Miſtake of the Scrivener the Bond was made but for Half a 
Year, which he not knowing accepted it; the Defendant rejoined, that the Lending 
was for Half a Year, and that he was to pay 4 /. for that Time, abſ/que hoc; that it 


a 


was agreed between them on the 12th of July, that the Loan ſhould be for a whole 


Year, and upon Demurrer it was objected that the Plea in Bar was ill, becauſe it was 
not pleaded that corrupte agreatum fuit to pay 4 J. for Intereſt, and ſo it was ad- 
judged ; it was alſo adjudged, that the Rejoinder was ill, becauſe in the Traverſe 
the Defendant had made the Day, (viz. 12 Fly) Parcel of the Iſſue, when he ſhould 
only have traverſed the Agreement. Cro. Car. 501. Neviſon verſus Whalley. 


20. Debt upon Bond, conditioned to pay ſo much Money, if the Ship M. returned 


within fix Months from Oftend to Londen, (which was more than the lawful Intereſt of 
the Money) and if ſhe did not return, Cc. then the Bond to be void: The Defendant 
pleaded, that there was a corrupt Agret ment between him and the Plaintiff, and that at 
the Time of the Making the ſaid Bond, it was corruptly agreed between them, that the 
Plaintiff ſhould have no more than lawful Intereſt, if the Ship ſhould return, and arzer- 
red that the Bond was entered into by Covin, to evade the Statute of Uſury and the Penalty 
thereof; the Plaintiff replied, that the Bond was entered into for a juſt Debt, and 


troverſed that it was entered into by Covin ; the Defendant demurred, for that the Plaintiff 


did not traverſe the corript Agreement, but only the Averment, which is the Reſult 
thereof; adjudged that this Bond is not within the Starute, for tis the common Way 
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of Inſurance, and that the Averment is traverſable, as well as the corrupt Agreement; 
becauſe it diſcovers the Manner of the Agreement, and that. *tis not like the Caſe 
where the Condition of the Bond is to pay ſo much Money, if ſuch a Perſon be living, 
and which is much more than the lawful Intereſt, becauſe | there ma) 
a Certainty whether he is living or not, but tis altogether incertain whether the Ship 
may return in ſuch a Time. Hardres 418. Joy verſus Kent. | | 
21, The Caſe upon intricate Pleadings, and a Demurrer was, Debt upon Bond 
hip : | Eaſt-Indies, and return- 
ed ſafe to London, or if the Owner and his Goods returned ſafe, &c. then the Defen- 
dant ſhould pay to the Plaintiff the principal Sum of 300 l. and alſo. 40 J. for every 
100 J. but if the Ship ſhould periſh by any unavoidable Caſualty of the Sea, Fire or Ene- 
mies, then the Plaintiff was to have nothing ; this to be proved by ſufficient Witneſſes: 
The Queſtion was, Whether this was an Uſurious Contract? Adjudged that it was not, 
and that it was a good Bottomry Agreement ; and they diſtinguiſhed between a Bar- 
gain and a Loan, for where the Bargain is plain and the Principal is in Hazard, tis not 
within the Statute of Uſury ; but tis otherwiſe of a Loan, for then 'tis intended that 
the Principal is in no Hazard. Sid. 27. Soom verſus Gleen. See antea pl. 12, 18. 


22. There was 500 J. lent upon Articles, bearing Date 8 March, the Money to be 


e at that Time there may be 


paid at ſuch a Time; and in the mean Time the Borrower was to pay 15 J. Half- 


yearly from November before; and in an Action of Debt upon theſe Articles the De- 
fendant demurred to the Declaration, for that it appeared the Contract was Uſurious : 
but adjudged that the Defendant ought not to have demurred, but to have pleaded 
that corrupte agreatum fuit, &c. that he might have given the Plaintiff an Opportunity 
to reply; but upon reading the Articles it was, Hhereas 500 l. was lent to V. R. and 
did not ſay when, ſo that it might be lent in November, or before. Sid. 285. Dande 


verſus Cutter. 


23. Indictment upon the Statute of Uſury, for taking 7 J. ro 5. for the Intereſt of 
300 J. for a Quarter of a Year; the Caſe was, Brown had a Leaſe of an Houſe for 
forty Years, at the Rent of 5 J. per Annum, payable to the Leſſor, he aſſigned this 
Term to Drue for 3007. who borrowed the Money of one Drury, who took the Aſ- 
ſignment in his own Name, and then let the Houſe to Drue for thirty-nine Years, and 
three Quarters of a Year under the Rent of 35 J. per Annum, whereof 5 J. was to be 
paid to the firſt Leſſor, and the remaining 30 J. per Annum to Drury; who covenanted, 
that if Drue at the End of four Years paid the 3oo J. then the Rent ſhould ceaſe, and 
he would re-convey the Reſidue of the Term to Drue; adjudged, that the Takin 
JJ. tos. for the firſt Quarter of a Year is not Uſury, becauſe Drue was not obliged to 
pay the 300 J. to Drury, for it was in his Choice to pay it, if he will, and ſo to deter- 
mine the Rent, or to continue to pay the Rent during the Term ; *tis no more than 


a Purchaſe of an Annuity by Drury of 30 J. per Annum for thirty-nine Years, Ec. 


for 300 J. determinable at the End of four Years, if Drue thought fit to pay that 


Sum. 2 Lev. 7. The King verſus Drury. 


24. Information againſt the Defendant, for that he on 30 May, in ſuch a Year, by 
way of a corrupt Contract and Agreement, cepit & ad Lucrum ſuum convertit 40 s. for 
deferring the Day of Payment of 25 J. from the 29th of Fuly to the zoth of May, 
which was the Day on which he took the 40 s. contra formam Statuti; after a Verdict 


for the Plaintiff it was moved in Arreſt of Judgment, that it did not appear by this 


Information that the 25 J. was Money lent ; but if it did; *tis ill, for the Taking the 
40 s. being after the Lending, there is no corrupt Agreement laid, either before or at 
the Time of the Lending; but adjudged againſt the Defendant ; for if tis not good to 
give Judgment againſt the Defendant upon the Statute 12 Car. 2. cap. 13. to pay treble 
the Money lent; yet it being found that he took 40 s. by a corrupt Agreement, 
Judgment ſhall be given againſt him at Common Law, which is Fine and Impriſon- 
ment. Sid. 421. The King verſus Walker. | a 

25. Debt upon Bond dated 24 Maii 19 Car. 2. conditioned for Payment of 300 . 
25 Feb. 20 Car. 2. Ec. the Defendant pleaded in Bar, that after the Making the faid 
Bond, (viz.) 10 May Anno 20 Car. 2. the Plaintiff corrupte recepit of the Defendant 
30 J. for the Uſe of the ſaid 5007 for one Year, (viz.) from the ſaid 25th Day of 
February, Anno 20 Car. 2. to the 25th Day of February, Anno 21 Car. 2. which is more 
than Six per Cent. per Annum contra formam Statuti; and upon Demurrer to this Plea 
it was adjudged ill, becauſe the Statute 12 Car. 2. cap. 13. makes all Bonds void where 
Money is lent upon or for Uſury, and where more is taken than after the Rate of Six per 
Cent. but this Bond doth not appear to be for Payment of Money lent upon or for Ujury, 
but for Payment of a juſt Debt; and if there is an Uſurious Contract after the Bond 


made, 
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made, that ſhall not make the Bond void, becauſe it was good at the Time when ir 
was made; but for ſuch an Uſurious Contract, the Forfeiture is treble the Value by the 


later Clauſe of this Statute. .1 Sand, 294. Ferrall verſus Shaen. 
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26. Information upon the Statute 12 Car. 2. cap. 13. for taking exceſſive Uſury, ſet- 
ting forth that the Defendant 16 Novemb. 20 Car. 2. lent T. P. 20 J. till June next 
following, which is ſix Months; and that afterwards (viz.) Ad ſinem Termini prædict 
he (the Defendant) took of T. P. corrupte & ertorſive thirty Shillings for the Loan 
thereof, which is more than allowed by the Statute: Upon Not guilty pleaded the 
Jury found for the Informer, and it was moved in Arreſt of Judgment, that this cor- 
rupt Agreement ought to be within the Statute at the Time of the Contract made, 
and here it appears to be at the End of the Term; now if the Contract is not Uſuri. 
ous at the Time when it was made, but if the Lender takes more afterwards, the Af. 
ſurance is not void, but the Borrower. ſhall have treble the Value, as forfeited b 
the Statute. Raym. 196. The King verſus Alen. 1 Mod. 69. 1 Sand. 295, 2 Mod. 30). 
Ballard verſus Oddy. S. P. 1 5 © : 7 
27. Caſe, Ec. upon a Special Promiſe, wherein the Plaintiff ſet forth, that he was 
poſſeſſed of ſeveral Pieces of hammered Money, Ec. and that the Defendant in Con- 
ſideration the Plaintiff would pay that Money to him, being in Number and Tale 300 J. 
he promiſed to repay 3oo /. of new Money, together with 4.7. 10 s. more for the 
Intereft of every Hundred Pounds for eight Months, Ec. then he declares upon an Indehj. 
tatus Aſſunipſit for 3 13 J. 10 6. Upon non aſſumpſit pleaded the Plaintiff had a Verdict; 
and it was moved in Arreſt that the Contract was Uſurious, it being to pay 4 J. 105. 
for the Intereſt of 1001. for eight Months; but the Jury having found quod aſſumpſt, 
the Court would not intend the Contract to be Uſurious; it was likewiſe objected, 
that there could be no Uſury but where there was Lending; now here the Money was 
not lent but paid; but adjudged that the Word pay here ſignifies Lending, for it was 
paid not as a Debt, but to be re-paid, therefore it muſt import Lending and nothing 
elſe. 1 Lutw. 21. Teomem verſus Barſtow. = 
28. Debt upon Bond, conditioned, that in Conſideration of 12 J. paid by the Plains 
tiff to the Defendant, he became bound to pay the ſaid Plaintiff 14. J. if he lived fix 
Months after the Date of the Bond ; there was a Plea and a Demurrer ; and it was ob- 
| Jected, that it appears by the very Condition of this Bond, that the Contract was 
Uſurious, it being to pay 147. for 12 J. in ſix Months after the Date of the Bond; 
*tis true, this might have made the Bond void, but then the Statute ought to have 
been pleaded, becauſe the Plaintiff might have Liberty to rectify the Matter by his 
Replication; but here the Defendant had pleaded another Plea, ſo that now this Ob- 
jection comes too late. 1 Latw. 464. Grange verſus Swaine. Acceptance. (F) S. C. 
See antea pl. 13. ; 3 | 

29. This Diſtinction is made in the Book (viz.) Where the Principal and In- 
tereſt are both in Danger of being loſt, there the Contract for extraordinary In- 
tereſt is not Uſurious, but where the Principal is well ſecured, and the Intereſt on- 
ly in Danger, there 'tis otherwiſe. 7 
3o. Debt upon Bond, conditioned, that whereas Maſon (the Plaintiff) at the Re- 
2 of Collet, had lent him 30 J. upon the Ad venture of his Life; if therefore the 

aid Collet, or his Aſſigns, ſhould pay unto the Plaintiff 32 J. 105. at the End of a Tear, 
or any {ſooner Time after three Months after the Date of the ſaid Bond, and accord- 
ing to the Rate of Six-pence per Month after the ſaid three Months, for every Month 
expired at the aforeſaid Time of Payment; and if Collet ſhould die within the ſaid 
Year, and before the Payment of the Principal and Premium, then the Bond to be 
void: The Defendant pleaded, that Collet deſired one L. to lend him 30 J. and that 
it was corruptly agreed between Collet and L. that Collet ſhould pay L. 2 J. 5 s. for 
the Intereſt thereof for three Months, and after the Rate of Six-pence per Month in 
the Pound for a Year, if Collet ſhould ſo long live; that L. lent the 30 J. for one 
Year, and that Fullwood (the Defendant) and Collet became bound to Maſon (the 
Plaintiff) to pay the 30 J. to L. that Collet paid (the Plaintiff) Maſon 9 J. for the 
Intereſt of 30 J. for one Year, being after the Rate of Six-pence per Pound per 
Month; that for continuing the 30 J. with Collet, it was agreed between him and L. 
after the firſt Year, that the old Bond ſhould be cancelled, and another made with 
the like Condition for one Year, if Collet ſhould fo long live, and that the Defendant 
ſhould be bound in that Bond ; that this exceeded the Intereſt of fix Pounds in the 
Hundred for a Year, and ſo the Bond was void; and upon a Demurrer to this Plea 
no Judgment was given. 1 Lutw. 4619. Maſon verſus Fullevood. 


74 | | | 31. Debt 
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31. Debt upon a Bond of 100 J. Ec. the Defendant craved Oyer of the Condition, 
which was for Payment of 52 J. 105. on the 12th of November, being ſix Months 
After the Date of the ſaid Bond; and then pleads the Statute 12 Car. 2. by which all 
Bonds are made void where more than 6 J. per Cent. is taken for Uſe, and ſhews that 
it was corruptly agreed between him and the Plaintiff, that on the 11th Day of May; 
1686. the Plaintiff ſhould lend him (the Defendant) 50 J. and that he was to pay for the 
Forbearance thereof to the 12th of November following, 2 J. 10 5s. and that he gave a 
Bond for the Performance of the ſaid corrupt Agreement, which Bond the Plaintiff re- 
ceived, Ec. The Plaintiff replied, that the Agreement between them was to lend the 
Defendant 50 J. and that he having ſo much Money in a Scrivener's Hands, ordered 
him to pay it to the Defendant, and to take a lawful Bond, with Intereſt after the 
Rate of 5 J. per Cent; and that T. P. the Scrivener, did pay the ſaid 50 J. in the Ab- 
ſence of the Plaintiff, and without his Notice took the ſaid Bond ex errore of the 
Scrivener, & contra voluntatem & abſque Notitia of the Plaintiff, the 2 J. 10 5. was 
inſerted in the Condition, and traverſed the corrupt Agreement ; and upon Demur- 
rer to the Replication it was inſiſted for the Defendant, that tis expreſly alledged 
in the Plea, that the Plaintiff accepted the Bond, which implies a 3 to the cor- 
rupt Agreement; and though in his Replication, that the Bond was taken without 
his Notice, yet if he had Notice when it was accepted by him, that carries his Con- 
ſent to the Corruption; but adjudged that it did not, and that this is the ſame 
with the Caſe of Neviſon and M hitley. 2 Vent. 83. Buſh verſus Buckingham. See 
* Buckley verſus Guibant. S. P. See Buckler verſus Millard. 2 Vent. 107. S. P. 


4 


* Pl, 13. 


32. Indictment at the Seffions of Peace at Hicks's Hall for Uſury, contra formam 

Statuti; the Defendant was found guilty; and upon a Writ of Error brought the 

ment was reverſed, becauſe the Juſtices of Peace have no Juriſdiction on the 
Statute of Uſury. 2 Sajk. 680. The King verſus Smith. 


Uu (B) On 


(3) 


On the Statutes 37 H. 8. 5 Ed. 6. cap. 12, & 20. of Uſury. 


ſ 


rf HE Plaintiff declared, that the Defendant lent him 85 J. for a Month. for 
| F the Loan whereof habuit & recepit two Marks of Intereſt and Uſury ; the 
the Defendant pleaded quod non recepit, &c. two Marks ultra the ſaid 85 J. adjudged 
that this negative Plea was a Confeſſion of the Contract, which is within the Statute ; 
and ſo the Cir ex officio ought to take Notice of it. Dyer 95. Whittor's Caſe. 
Cro.Eliz, 2. L Information upon the Statute tam pro Domina Regina quam pro ipſo, the At. 
158, 533. torney General entered a Non pros', which the Defendant pleaded in Bar againſt the 
WOO. Trformer; but adjudged no Bar quoad him, for he hath an Intereſt in a Mojety ; and 
ſo it is, if the Queen be nonſuit. 1 Leon. 119, 162. Stretton verſus Taylor. 11 Rep. 
65: b. Information. (A) S. C. . 3 | 
3. Information, for that the Defendant per Viam & medium corruptæ accomodationis 
on ſuch a Day, recepit de quodam Edwardo Story 5 J. of lawful Money, pro Iucro & ad. 
vautagio {> pro abſtinatione & donatione diei ſolutionis quinquaginta librarum from ſuch a 
Day to {uch a Day, tra Ratam decem librarum per Cent” contra formam Statut*, &c. 
by Reaſon whereof he forfeited the treble Value of the ſaid 50 4. upon Not guilty 
pleaded the Parties were at Iſſue, and the Informer had a Verdict; it was objected 
in Arreſt of Judgment, that *tis not ſet forth in this Information, by whom or to whom, 
nor what Sum, or at what Place it was lent, nor againſt what Statute, Oc. yet the 
Informer had Judgment. 1 Aud. 48. Topcliſſe verſus Waller. | 
4. Information in the Exchequer upon the Statute 3% H. 8. againſt Uſury, for 
taking twenty Marks for the Forbearance of an 100 J. for a Year, after a Verdict for 
the Plaintiff the Judgment was arreſted, becauſe the Information did not ſet forth that 
4 it was by any corrupt Bargain, Means or Contract, which are the Words of the Statute, 
| 7 and ought to be expreſly alledged ; and *tis not ſufficient to ſay that the Defendant 
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3 took above 10 J. per Cent. by Uſury contra formam Statuti, and for this Reaſon the 

43 Judgment was reverſed. 1 And. 49. Emmot verſus Fulwoed. 
4 | 5. The Caſe was: . The Mortgagee promiſed the Mortgagor, that in Conſidera- 
„ i | tion he did not pay the Money on the Day, that he would let him have 60 J. more, 
W or 6 J. per Aunum for the Uſe thereof, till the ſaid 60 J. ſhould be paid; after a Ver- 
13 dict for the Plaintiff it was moved in Arreſt of Judgment, that the Conſideration was 
4 not good, it being for not doing a Thing; beſides if it was good, yet the Agreement 
. is Uſurious, and that Part being void, the Whole is void: Sed per Curiam, the Conſi- 
1 deration is good, becauſe *tis for the Benefit of the Mortgagee, for now his Eſtate is 
45 abſolute, which was redeemable before by the Mortgagor, and this is not Uſury, be- 
. cauſe the 60 J. was not lent. 2 Rol. Rep. 469. Oliver verſus Oliver. 

17 cee Jug- 6. Debt on the Statute 37 H. 8. of Uſury, the Writ was, that the Defendant cor- 
19 men CC) ruf de lent 40 J. contra formam Statut', and that another Day he lent 20 J. againſt the 
| . Form of the Statute, and did not ſay corruptive; adjudged that the Action is good for 
J the one, and void for the other. 2 Cro. 104. Hody's Cafe. 

1 „. Debt, Sc. in which the Plaintiff declared, that the Defendant by Bill, dated 
il | 20 Apri!, 1633. became bound to him the Plaintiff, to pay 7 J. 21 April 1634, and if 
| 4 he failed, then to pay 3 5. 4 d. for every Month it ſhould be arrear, after the 21 April 
* 1634, Er. and the Action was brought for ſeventeen Months arrear; the Defendant 
I: pleaded, that before the ſaid 21 April he was indebred to the Plaintiff in 7 J. to be 


14 paid on the 21 of April, 1634. and that it was corrupte & deceptive agreed between 
them, that if it was not paid on that Day, then to pay 3 s. 4 d. per Month, Cc. and 
| thereupon this Bill was given, Ec. pro quolibet menſe ſolvend pro Auno interefſe & 427:49 
iz diem folutionts predic?” 71. & fic the ſaid Sum exceeds 8 J. per Cent. contra formam Statuti 
14 21 Tac. which he ſet forth in his Plea; whereupon the Bill for the Payment thereof 
1 | upon this corrupt Agreement was void; and upon a Demurrer to this Plea it was ad- 

| 

| 

| 


5 jadged 


I 
| 
'4 
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1 
7 


T7 was 


Uſury. | 


— 


Fly 


per Month, pro Jucro, intereſſe & dando diem ſolutionis, which are the very Words of the 

Statute, but that is not ſufficient, for it ſhould be poſitively averred that he * took 

above 8 J. in the Hundred, and not & fic the ſaid Sum exceeds 8 J. per Cent. IV. Fones 
10. Swales verſus Bateman. | 


8. Information tam quam, &c. upon the Statute for taking 6 J. per Cent. contra For- 
mam Statuti, there was a Verdict for the Plaintiff; it was moved in Arreſt of Judg- 


'tis true, the Defendant did aver that the Agreement was to pay 3 5. 4 d. * 4 Leon. 


43. 


Brown 
verſus 


Fulsby. 


„ . 


ment, that though this Offence was committed in London; yet this Information 


would not lie for it in the Court of Exchequer, becauſe it concluding contra formam 
Satuti, it may be intended againſt the Form of the Statute Fac. 1. for there are four 
Statutes againſt Uſury, one in the Reign of H. 8. which allows 10 J. per Cent. another 
in the Reign of Queen Elizabeth, which allows 8 J. per Cent. a third in the Reign of 


King Fames ; and a fourth in the Reign of Car. 2. which allows 67. per Cent. now if it 


be intended againſt the Form of the Statute Fac. 1. then there muſt be no Suit upon 
a penal Statute but as therein directed, and doth not extend to the Court of Exche- 
quer, unleſs the Offence is done in Middleſex ; but adjudged, that the Offence laid in 
the Information being for taking more Intereſt than 6 J. per Cert. though the Conclu- 
ſion is contra formam Statuti, it ſhall be taken to be againſt that Statute that prohibits 
taking more than 6 J. per Cent. Nota, per Hale Chief Baron, Uſury is not an Offence 


410. 


9. Upon the Statute 37 H. 8. cap. 9. if there is a corrupt Agreement at the Time 


at Common Law, but only Jewiſh Uſury, being 40 J. per Cent. and more. Hardres 


of the Lending the Money, then the Securities are all void; but if the Agreement is 


good, and afterwards more is received than ought, the Party forfeits treble the Value. 
x Mod. 69. | 
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Where it lieth, and by whom. (A) | Where it doth not lie. (B) 


(A) 
Where it licth, and by whom. 


AGER of Law is, where the Defendant will ſwear that he oweth 
the Plaintiff nothing in Manner and Form, as he hath declared, and 
in ſuch Caſe he muſt bring with him ſo many of his Neighbours as 
the Court ſhall aſſign, (my Lord Coke tells us they muſt be eleven) 

who muſt alſo make Oath, that they believe what the other hath ſworn is true; but 

this muſt be when an Action of Debt is brought againſt the Defendant, and not an 

Action of the Caſe, and where the Contract is ſo ſecret, that the Plaintiff wanteth Evi- 

dence to prove it. See Slade's Caſe. 4 Rep. 92. 

2. In Debt, the Plaintiff declared upon a Sale of ſome Wood for 20 7. the Defen- 
dant pleaded il debet, &c. and upon the Evidence it appeared, that the Bargain was 
for twenty Marks; the Court directed the Jury to find for the Defendant, becauſe it 
cannot be intended one and the ſame Contract ; and that in this Caſe the Defendant 
might have waged his Law, though he had pleaded 1072 debet the 20 J. nec aliquem inde 
denarium. Mich. 5 Eliz. Dyer 219. 

3. Debt upon a Contract before the Mayor and Recorder in London, the Defendant 
waged his Law; the Plaintiff replied, that there was a Cuſtom in London, that if the 
Party gave a Note under Seal, teſtifying the Contract, that he ſhould not then Wage 
his Law; and upon a Demurrer it was adjudged that the Cuſtom did not alter the 
Nature of the Contract, and that the Defendant might wage his Law. Trin. 28 H. 8. 
Dyer 22. 

4. The Plaintiff and another made a joint Contra& with the Defendant, and the 
Plaintiff alone brought an Action of Debt on the ſaid Contract; adjudged that the 


Defendant might wage his Law, becauſe tis not upon the ſame Contract. Goldsb. 51. 


Boſtock's Caſe. | 

5. Dower, the Tenant was only Leſſee for Years of the Land in which he might 
plead Now tenure; and the Queſtion was, Whether he might wage his Law of Non 
Summons; adjudged that by Wager of Law he hath affirmed himſelf to be Tenant. 
1 Leon. 92. Mitchel verſus Hide. | 

6. It lieth by the Defendant, where a Penalty is inflicted on him in a Court-Baron, 
not being a Court of Record, and where an Action of Debt is brought for ſuch Pe- 
nalty. 1 Leon. 203. Caſtle verſus Goodman. 

7. Debt for Meat, Drink and Lodging; the Defendant tendered his Law, and was 
ready to make it; but Gawdy being only in Court, was of Opinion, that Wager of 
Law did not lie in this Caſe ; wherefore it was waived, and the Defendant pleaded to 
Iflue. Paſch. 43 Eliz. Cro. Eliz. 818. Biſh verſus Walford. 

8. The Plaintiff ſold a Parcel of Woad to the Defendant, upon Condition, that if 
he did not prove it to be good Woad he ſhould pay nothing for it; afterwards he 
brought an Iudebitatus Aſſuinpſit for the Woad, (but an Action of Detinue had been 


2 proper} 


As ” Y * 


Wager of Law. 


—— — 


proper) adjudged that the Defendant might Wage his Law. Mich. 30 Eliz. Coldſb. 6 5. 


Millington verſus Burgeſſe. 
9. Debt was brought for Money upon Sale of Land, the Defendant would have 


waged his Law; one Judge doubted whether he might, becauſe it was upon a real 


Contract; but the other Judges were of Opinion that he might. Paſch. 42 Eliz. Cro. 
Eliz. 150. Miller verſus Eaſtgrave. 

10. The Plaintiff brought an Action of Debt for a Debt aſſigned to him by the 
Commiſſioners of Bankrupts; adjudged that the Action lies, for *tis a Debt transferred 
by Act of Parliament; and if upon a Contract, the Defendant may wage his Law. 
2 Cro. 105. Bradſhaw's Caſe. Antea Bankrupts. (C) S. C. 

11. The Defendant may wage his Law, where an Action of Debt is brought againſt 
him upon a Bill of G ITRD endorſed according to the Cuſtom of Merchants. 
Winch 24. Van Heath verſus Turner. Antca Action on the Caſe. (V) 11 7 E 

12. Where the Action was brought againſt ſeveral Defendants, on- > ay 
10 his Law, (viz.) that he and the reſt il debent per legem. Eſtington verſus Bouchier. 

ob. 244. 

13. Debt againſt the Defendant by the Name of J. R. Senior, and one J. R. offer- 
ed to wage his Law; the Plaintiff replied, that he ought not to be admitted, becauſe 
the Action was brought againſt F. R. Senior, and the Defendant who appeared and 
wages his Law was F. R. Funior, and ſo not the ſame Perſon ; the Defendant con- 
feſſed this Matter, but ſaid, he taking the Writ to be brought againſt him appeared 
and offered to wage his Law, and therefore prayed to be diſcharged; there was no 
Judgment given. 1 Brownl. 55. | 

14. Debt againſt the Defendant for Money won at Play; the Defendant prayed Leave 
that he might wage his Law, which was granted, and a Day given to perform it, at 
which Day he moved that he might have Leave to wave his Law and plead to Iſſue, 
which the Plaintiff oppoſed ; and therefore being called at another Time, and he not 
appearing, it was entered that 77 lege defecit, though by the Courſe of the Court the 
Defendant might have at any Time waved his Law and pleaded to Iflue. 1 671 186. 
Harriſon verſus James. | 

15. In Debt, the Defendant had Day given to wage his Law, and at the Day the 
Court was moved that he was ſick of a Feaver, and Leave was prayed that at another 
Day he might come in and wage it, but the Court denied it, and adviſed him to 
plead to Iſſue. 3 Bulſt. 263. Bininke verſus Baker. | 

16. The Defendant waged his Law, and at the Day when he ſhould be ſworn, an 
Affidavit was produced, that he was ſick and could not come, and ſo moved for a Da 
over: Sed per Curiam it cannot be done, becauſe tis peremptory, and therefore he was 
adviſed to plead to Iflue, which he did. 1 Rol. Rep. 430. Spink verſus Baker. 

17. The Inteſtate was indebted to a Man who became a Bankrupt, and the Debt 
was aſſigned to the Plaintiff, who was a Creditor to the Bankrupt ; and upon the Death 
of the Inteſtate he brought an Action againſt the Adminiſtrator ; adjudged, that againſt 
this Aſſignment the Defendant might wage his Law. Cro. Car. 135. Paſch. 6 Car. 

18. The Debtor at the Day of Payment brought the Money in a Bag, and threw 


it on the Table to the Creditor ; adjudged this was a good Payment, becauſe it was 


then in the Poſſeſſion of the Creditor ; and if he had brought an Action the Defendant 
might wage his Law. Noy 67. Flower's Caſe. 

19. In an Action of Debt the Defendant came and offered iuſtanter to wage his Law; 
upon this it was a Queſtion, Whether the Plaintiff might be nonſuited, and it was 
held he could not, becauſe the Defendant waged Law 7nſrantcr; thereupon ne was 
ſworn. Sid. 366. Buckeridge verſus Brown. See 1 Bulſt. 194. 2 Cro. 105. 1Cro. 187. 
2 Mod. 110. | 

20. It lieth in all Caſes where the Debt ariſes upon a ſimple Contract that is ſecret ; 
it lieth in Debt on an Award, where the Submiſſion was by Parol ; becauſe though the 
Arbitrators who are Strangers are concerned, yet the Submiſſion might be ſecret, and 
that is the Foundation from whence the Debt ariſes; it lies in Debt upon an Amercia- 
ment in a Court-Baron, becauſe the Matter is but of ſmall Value, and concerns the 
Lord only. | 

21. Indictment for Perjury doth not lie in a Wager of Law. 2 Vert. 296. Sid. 
11% & >. 
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Wager of Law. 


(B) 


* 


Where it doth not lie. 


1. FN an Action of Debt upon a Contract, the Defendant cannot wage his Law for 
| Part, and confeſs the Action for the other Part; for a Contract cannot be divided. 
Godb. 32). 1... | _ 
mw Bur in an Action of Debt not upon a Contract, and where the Defendant may 
wage his Law, if he confeſſeth Part of the Debt, and wageth his Law for the Reſidue, 
and a Judgment is given for the Plaintiff for that which is confeſſed, he cannot after- 
wards be nonſuited for the Reſidue. 1 Bulſt. 194. | 

3. In Account, for the Profits of fourteen Acres of Land for fix Years ; adjudged 
that the Defendant could not wage his Law. Moor 468. Papworth verſus Arche. 

4. In Debt for the Duty of Scavage due to the City, for Timber imported, ſetting 


forth that the City of London were incorporated Time out of Mind, and that their 


Cuſtoms were confirmed by Act of Parliament, in the Reign of R. 2. Ec. and that 
the Defendant imported ſo many Deal-Boards, for which he ought to pay ſo much 


Money for the Cuſtom, as Scavage, &c. the Defendant tendered his Law; and upon 


Demurrer the Court over-ruled him, becauſe the Duty is by Preſcription, and confirm- 
ed by Act of Parliament; and Co. Ent. 118. was denied, where in Debt for an Amer- 
ciament on a Cuſtom in a Court-Baron to make By-Laws, Wager of Law was alloy- 
ed, becauſe the Debt is not immediately founded on the Cuſtom, but on the Amercia- 
ment. 1 Vent. 261. Mayor of London verſus Dupeſtre. | 

5. In Aſſumpſit, brought in a Court-Baron ; the Plaintiff had a Verdict and Judg- 
ment; and in an Action of Debt brought on the Judgment, the Defendant would have 
waged his Law; but it was diſallowed, becauſe by the Recovery in the inferior Court 
it became a Debt, and was owing ; and therefore the Defendant could not ſwear that 
he owed nothing. 2 Med. 140. Beaumont's Caſe. | 

6. In an Action of Debt on a By-Law the Defendant waged Law ; he was ſet on 
the right Corner of the Bar (a Day being given on the Roll for him ro come and make 
his Law) without the Bar, and the Secondary asked him if he was ready to wage his 
Law, who anſwering that he was, he laid his Hand on the Book, and then the Plain- 
tiff was called, for he is demandable, whether the Defendant perfects his Law inſtau- 
ter, or Day is given in the ſame or another Term, and may be nonſuited: Then the 
Chief Juſtice admoniſhed him and his Compurgators not to ſwear raſhly; and thereup- 
on he made Oath that he did not owe the Money modo & forma as the Plaintiff had 
declared, nor any Penny thereof ; then his Compurgators, who were ſtanding behind 
him, were called over, and each of them laying his right Hand upon the Book, made 
Oath, that they believed what the Defendant had ſworn was true. 2 Salk. 682. 2 Vent. 
171, . £. | 

7. But it ſeems that in an Action of Debt on a By-Law, the Defendant cannot wage 
his Law, becauſe ſuch Action ariſes from his Contempt and Diſobedience, and is 
tounded on the Wrong of the Defendant, in not ſubmitting to the Laws of the corpo- 
rate Body; neither doth it lie in an Action of Debt for an Eſcape, becauſe ſuch Action 
{uppoſes a Wrong; nor in Debt for ſubſtraction of Tithes, nor in Debt againſt an Exe- 
cutor upon a Devaſtavit for the ſame Reaſon ; nor generally in any Caſe, bur where 
the Debt ariſes upon a ſimple Contract which is ſecret, and not where the Action is 
tounded on any Thing which is notorious ; and therefore it doth not lie in Debt upon 
a Judgment in a Court-Baron, becauſe it could never be obtained but by Confeſſion 
or Verdict, which the Defendant ſhall never falſify by his Oath ; ir lies not in Debt 
for Rent upon a Leaſe Parol, becauſe the Occupation of the Lands by the Defendant 
is notorious. 2 Salk. 683. Mood verſus Mayor of London. 
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What Proceſs goes into Vale, what | Of the Court or Council of Marches 
not, and of Trials there. (A) in Male. (C) 8 
Of Error on Judgments in }/ales. (B) 


(A) 


What Pzoceſs goes into Wales, what not, and of Trials there; 


O judicial Proceſs, as a Fi. fa. or Ca. ſa. ſhall go into Vales; one of the 
Pronotaries affirmed that he had known an Extent ſent thither; and that 
tis frequent for a Capias Utlegatum to go, Ec. Godb. 214. See Poſtea 2. 
Contra. | 
2. Certioraries have been allowed to remove Indictments taken in Hales for Riots; 

and by the Opinion. of Juſtice Dodderidge, if Debt be brought againſt one dwelling 

in London, and Judgment had againſt him, and he afterwards removes into Wales, a 
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Ca. ſa. may be awarded againſt him there; and the Regiſter mentions a Record re- | 
moved from Callice by Certiorari. See 2 Cro. Sir John Carew's Caſe. ji 
3. So where two Welch Men were Bail in the King's Bench, and Judgment being 0 
had againſt the Principal, a Ca. /a. iſſued into Wales againſt the Bail. 2 Bulſt. 55. Hall 0 
| verſus Rotheram. "| 
- 4. So where an Action of Debt on a Bond was brought in Herefordſhire, and upon Ll 
| Nil debet pleaded the Plaintiff had a Verdict; the Ca. ſa. was directed to the Sheriff #14 
| of Radnor, who returned, that Breve Domini Regis did not come there; it was ad- ol 
: judged that the Writ was well awarded, and the Sheriff was fined 10 J. for his ill Re 9 
| turn. 2 Bulſt. 157. Bede verſus Piper. | 4 
5. Upon a Motion for a Certiorari to remove an Indictment of Battery in Wales into 2 Rol 1 
N B. R. it was objected that ſuch a Writ had not been granted ſince the Reign of Edw. Rep. 28. 9 
: I. but adjudged that the Writ ſhould be * granted, becauſe *tis in the King's Caſe, S. C. f 
and he may ſue in what Court he will; but it may be a Queſtion, whether 'tis grant- „ pl. g ; 
able in the Caſe of a Common Perſon. Tin. 16 Fac. Poph, 144. Carew's Cale. 2 4 
6. Upon an Outlawry in Debt the Party came in upon a Cepi corpus, and moved that | U! 
it might be reverſed, for that in the original Writ he was named W. R. de C. in the Bil 
County of Denbigh, when he lived at D. at the Time the Writ iſſued forth ; now i 
. if Iſſue is taken upon this Matter it ſhall be tried in the next Engliſþ County, and not 1 | 
in Wales. Moor Jo. 11408 
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Wales. 
7. The Defendant lived in Vales, and Judgment was had againſt him in the great 
Seſſions, and afterwards he died Inteſtate, one who dwelt in London, and who had no E- 


ſtate in I/ales, took out Letters of Adminiſtration ; the Judgment-Creditor would 


have the Record removed by Certiorari, and ſent by Mittimus into the King's Bench, 


2 


or ſubject the Per onal Eſtate in the Hands of the Adminiſtrator to this Debt; but 
adjudged, that a Sci. fa. ſhall not iſſue out of any Court, but that in which the Judg. 
ment was obtained ; if it ſhould, then all Judgments in inferior Courts might be re. 
moved and executed in the Courts at Weſtminſter, which would be very inconvenient 
to the Subjects. Cro. Car. 23. | ' 1] | | 

8. It hath been doubted, whether a Certiorari may go into Wales to remove an In. 
dictment out of the Grand Seſſions; though there are ſome Precedents where ſuch 
Certiorari's have been granted, by Reaſon of the Statute 26 H. 8. which allows that 
Indictments for Felony may be,enquired in the adjoining Engli/þ Counties; and in 
Anno 32 Eliz. ſuch a Certiorari "ye granted upon a great Conſideration and Debate. 
Cro. Car. 331. * Chudley's Caſe. | | | | 

9. But though the Statute 26 H. 8. cap. 6. may allow Indictments to be enquired 
in adjoining Engliſh Counties, yet Appeals of Felony ſhall be tried in the proper Coun. 
ty; and therefore where the Husband was murdered in Montgomery, and the Widow 
brought an Appeal in Shropſhire, which was the next adjoining Engliſo County; and 
upon Not guilty pleaded it was tried by a Jury of that County, and the Defendant was 
found guilty ; the Judgment was arreſted, becauſe tis againſt a Fundamental Rule of 
Law, that Trials ſhould be out of the County where the Fact was committed. Cyq, 
Car. 119. Southly verſus Price. | © 

10. In Ejectment for Lands in Brecknockſhire, upon not guilty pleaded a Verire facia 
was awarded out af Monmouthſhire, being neareſt to the Place where the Lands lie; 
after a Verdict for the Plaintiff it was objected, that the Iſſue ought to have been tried 


that he might ws a Sci. fa. againſt the Heir and Tertenants of the Lands in ales 


in Herefordſhire, that being the next Engliſh County; and this upon the Statute of Ruf- 


land, 12 Ed. 1. for by the Statute 2) H. 8. Monmonthſhire is not made an Epgliſh 
County, but only Juriſdiction is given to the Courts of Law in Exgland in that Coun- 
ty; but if it had been expreſly made an Erg/iſh County by that Statute, the Trial of 
an Iſſue ariſing in ales ſhould not be there, becauſe made an Engliſh County within 
Time of Memory; and Trials of ſuch Iſſues have been in Ergi/iſh Counties Time out 
of Mind; for which Reaſon an Engliſh County newly made cannot have ſuch a Trial, 
no more than * Liberties enjoyed Time out of Mind ſhall extend to a Liberty newly 


made: And of this Opinion were all the Judges at Serjeant's Inn. Hardres 66. Morgan 


verſus Morgan. See Plowd. Com. Stradling verſus Morgan. 


11. Upon a Trial in Herefordſhire, for Lands in the County of Brecknock, a Re- 
covery had in the Grand Seſſions of Hales was produced in Evidence under the Seal 
of that Court; and it was objected, that the Courts at MWeſtminſter could not take 
Notice of it; but adjudged, that ſince the Grand Seſſions is appointed by Act of Par- 
liament, (viz.) by the Statute 24 H. 8. cap. 26. the Courts at Weſtminſter may take 
Notice of it; in Fogoſſa's Caſe the Court gave Judgment on a Privy Seal. 2 Sid. 
145. Olive verſus Gwynn. See Evidence. (A) 22. S. C. 


12. The Grand Seſſions of North Wales ſent a Prohibition to the Spiritual Court 


there, and becauſe this did belong to the Courts at Weſtminſter, a Prohibition was 
prayed, but denied, becauſe the Grand Seſſions of North Wales had uſually granted 
ſuch Prohibitions; and *tis confirmed by the Statute 37 H. 8, but South Wales was 
conquered by the Lords Marchers. Sid. 92. Winn's Caſe. | | 
13. The Defendant was indicted at the Grand Seſſions in Glamorganſhire, for a Mur- 
der, and acquitted; afterwards he was indicted in the next Emgliſh County, (viz.) 
in Shropſhire, for the ſame Murder ; he pleaded the Statute of Union of Wales with 
England, and that he was at another Time acquitted of the ſame Fact in Wales, the 


Doubt was upon the Penning the Statutes 26 and 34 H. 8. Whether this was a good 


Plea, becauſe theſe Statutes give them Power o try, but not to acquit; but ad- 
judged, a good Plea, becauſe theſe Statutes do not extend to give them Power to 
try, but alſo to acquit Offenders in their own County. Sid. 179. The King verſus 
Turner. 


; 14. Certiorart 
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14. Certiorari to remove an Indictment found i Denbigh for Murder, and upon a 


Motion that the Trial might be in the next Engliſh County; it was granted, though 


the Statute 26 H. 8. cap. 6. doth give Power to the next Engliſh County to take 
Indictments for Felonies or Treaſons committed in J/ales ; but here the Indictment 
was already found in Wales. 1 Vent. 146. Morris's Caſe. Antea pl. 8, 9. S. P. teh 
12, 18. Herbert's Caſe. S. P. Litt. Rep. 353. S. P. 1 Mod. 68. F. P. 

15. Writ of Error to reverſe a Judgment in the Grand Seſſions in Merioneth/ſhire 
in Wales, in a Writ of Qyod ei deforciat, upon the Statute of Rutland Anno 12 Ed. I. 
which the Demandant made Proteſtation to proſecute, as a Writ of Entry in the 
9u;bus, in Nature of an Aſſiſe of novel Diſſeiſin at Common Law; and the Deman- 
dant made his Count accordingly againſt two Tenants, who pray Judgment of the 
Writ, which was thus: Precipe E. C. & L. O. quod juſte, &c. reddat to the Deman- 
dant unum meſſagium, &c. and thereupon the Tenants demurred, and for Cauſe 
ſhewed that Meſſuagium was wrote with a double /. and that it ſhould be Afeſagium, 
and that the Writ was quod reddat, when it being brought againſt two Tenants, it 
ſhould be reddant in the plural Number; alſo becauſe there was an Cc. which was 
ſuperfluous ; and after ſeveral Continuances, of which one was dies datus eſt partibus 
predit? Hic uſque ad diem Mercurii in proxima magua ſeſſione ; but all the re are 7 
diem Line, &c. the Writ was adjudged good; then the Tenants vouthed one Set, 
upon a Reſpondeas ouſter awarded againſt them; the Demandant counterpleaded the 
Voucher, and the Tenants demurred to the Counter-plea ; and after ſeveral Conti- 
nuances, Judgment final was given againſt them, that the Demandant ſhould recover 
Seifin, Oc. and thereupon an habere facias ſeiſinam was awarded againſt them, and a 
Writ of Enquiry of the Damages for the meſne Profits; and now a Writ of Error 
was brought upon this Judgment, and the Errors aſſigned were, that the Word Me/- 
ſuagium was not warranted by the Regiſter, and that wo reddat was incongruous Latin; 


and therefore the Writ ought to be abated, and that this could not be amended, becauſe 


the Stat. 8 H. 6. c. 15. for amending Faults in Records oth not extend to Records 272 
Wales, there being an expreſs Proviſo that it ſhall not, thio' in Truth that Proviſo is made 
void by the Stat. 2) H. 8. c. 26. that the Laws of Eugland ſhall be practiſed in W/ales.; 
and therefore the Court of Grand Seffions may amend original Writs, as well as the Court 
in England ; and ſo it was adjudged in this Cafe, and therefore the Objections beiore- 
mentioned were diſallowed ; then another Objection was made, that by the Statute 
34 &9 35 H. 8. cap. 26. Jis enatted, that each of the Grand Seffions ſhall be kept and 
continued by the Space of fix Days, in every of the ſaid Shires, as it had been uſed in 
North Wales: Now in North Wales the Grand Seſſions always begins on a Mondas, and 
continues for fix Days; but here the Grand Seſſions, as appears by this Record, be— 
gan on a Wedneſday, and cannot continue fix Days ſucceſſively without intermiſſion, 
as it doth in North Wales, becauſe S$12day will intervene, ſo that this Seffions is not 
warranted by the Statute ; but adjudged, that it doth not appear by the Record, but 
that the Seſſions began on a Monday, for the Plea was continued to Hcdne/day, which 
might be, and yet the Seſſions begin on Monday; ſo the Judgment was affirmed. 2 
Faud. 38 Carſewell verſus Vaughan. 5 MD 

16. Error of a Judgment in Dower in the Grand Seſſions in Rrecknockſhire in Wales, 
where the Judgment was by Default; and the Error now aſſigned was, that it ap- 
peared by the Record that the Tenant appeared in chief, and ſuffered Judgment to 
paſs by nil dicit, and the Judgment was quod tertia pars, &c. capiatur in manits Doi 
Regis ad diem ; which ought not to be, becauſe a Grand Cape doth not lie but where 
the Tenant makes Default before any Appearance: Now here the Defendant had ap- 
peared by William WWatkyns his Attorney; and if he make Default afterwards in ano- 
ther Term, a Petit Cape lies againſt him ; but if in the ſame 'Term, then Judgment 
final muſt be given, (viz.) quod recnperet ſciſiuam, and ſo it ſhould have been in this 
Caſe, though the Judgment paſſed by Default; and this appears by the very Words 
of the Grand Cape, which are quod tertia pars, &c. capiatur in maus Domini Regis, 
that the Tenant may ſhew Cauſe why he was not in Curia noftra ad diem, (viz. ſach 
a Day paſt) % ſummonitns fuit; which in the principal Caſe is abſurd and repugnant, 
becauſe by this Record *tis plain that the Tenant did appear in chief upon the ſame 
Day, on which the Grand Cape alledges that he was ſummoned to appear; and yet 
by the Grand Cape he is commanded to ſhew Cauſe why he was not there on that 


Day; the Court agreed that the Grand Seffions might have given Judgment final 


without a Grand Cape; but that the Awarding that Writ could not be aſſigned for 
Error by the Tenant, who brought this Writ of Error, becauſe in all ſuch Writs tis 
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alledged, that in the Record and Proceſs, ac etiam in redditione judicii, &c. Error inter- 
venit manifeſtus ad grave dampnum ipſius querentis ; which is not true in this Caſe, for 
the Plaintiff in Error, who is the Tenant, had no Prejudice or Damage by awarding 
this Grand Cape; for it will be ad grave dammm of the Demandant, and only to his 
Diſadvantage, if this be now allowed to be Error, for then the Judgment which he 
hath recovered will be delayed; whereupon the Judgment was affirmed, though it 
was inſiſted on the other Side, that this was Error in the Judgment it ſelf ; and there. 
fore may be aſſigned for Error, though 'tis for the Benefit of him againſt whom the 
Judgment is given, as in Beecher's Caſe, 8 Rep. 59. where Miſericordia was entered 
on a Judgment inſtead of Capiatur; this was aſſigned for Error, becauſe it was an Er- 
ror in the Judgment it ſelf. 1 Sand 45. William verſus Gwynn. 

Raym. 7», The Plaintiff having recovered a Judgment in an Action of Debt in London: againſt 
8 the Teſtator, and after his Death, another Judgment in a Sei. * brought againſt his 
10. Executor; he ſued forth a Fieri facias directed to the Sheriffs of London, and upon 
Vangh. ulla bona returned, he had a Teftatum Feri facias directed to the Sheriff of Montgo- 
395. S. C. mery in Wales, who returned that it was one of the twelve Counties in the Principa- 
lity of Males, ubi breve Domini Regis ipſum Regem minime tangen nom currit, &c. it 
was agreed by the Court that the Sheriff ſhould be fined, for he being a miniſterial 
Officer, is not to diſpute the Juriſdiction of the Court, but to obey ; and if the Court 
award an erroneous Proceſs, it ought to be ſhewed by the Party grieved, that the 
Court may ſuperſede it; but the chief Queſtion was, w hether a Fieri facias upon a 
Judgment in B. R. might be executed in ales, and the Court inclined that it could 
not. 2 Sand. 193. Draper verſus Blaney. See Het. 18. Manſer verſus Lewis. See (A) 
2, 4. contra. See Godb. 214. See Cro. Car. 34, 444. See Goodyeare verſus Foee ; that an 
Elegit will lie into a County Palatine. See 2 Cro. 484. Carp's Caſe. 

13. The Plaintiff having obtained a Judgment in B. R. ſued out a Sei. fa. againſt 
the Heir and Tertenants, directed to a Sheriff in 7/ales ; and the Queſtion was, whe- 
ther this Sci. fa. would lie into J/ales ; and by three Judges againſt the Chief Juſtice 
Vanghan, it was held that it would lie, 2 Mod. 10. Whitwrong verſus Blaney. 
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(3) 


Ok Erro2 on Judgments in Wales. 


1. L Rror in B. R. to reverſe a Judgment 72 Ejectment for Lands in ales, and up- 
| E on Conſideration of the Statute 28 H. 8. which gives ſuch a Writ of Error 
in a real Action; but if in a perſonal Action, then it muſt be before the Preſident and 
Council of the Marches, Ec. the Court at firſt doubted, becauſe an Ejectment is 4 
mixt Action; but at laſt they adjudged that the Writ of Error would lie. Moor 248. 
Criffith's Caſe. | 
2. Error of a Judgment in Wales in a Quod ei deforciat ; the Error was, becauſe 
there were not fifteen Days between the Tee and Return of the Ve. fa. for that the 
Return was the very next Day after the Teſte ; but adjudged no Error, becauſe their 
Proceſs in Wales is from Day to Day in one and the ſame Seſſion. Cro. Car. 128. 
Griffith verſus Fenkyn. 

3. Error of a Judgment in the Grand Seſſions in Pembroke, in a Quod ei deforcict 
proteſtando to proſecute that Writ in Nature of a Vrit of Right at Common Law, 
Sc. of three Meſſuages, three hundred Acres of Land, c. ut jus & hareditatem 
ſuam, &c. both the Defendants, whereof one was a Woman, came and denied jus prad' 
&c. of the Demandant, and imparled, Ec. and at the next Seſſions the Demandant 
counted as before, c. then the Woman pleaded alone, that ſhe had more Right to 
hold the ſaid Meſſuages, than the Demandant, & de hoc ponit ſe ſuper patriam ; 
and the other Tenant pleaded the like Plea, upon which they were at Iſſue, and the 


5 Jury 
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Gwynn. See Poſtea pl. 4. S. P. = OT | „ | 

4. Error to reverſe a Judgment in a Writ of Right in North Wales; it was objected 
in Abatement to the Writ, that it was to remove a Record of a Judgment in quod ei 
deforceat generally, when the Record it {elf was quod ei deforceat proteſtando, to proſe- 
cute it in Nature of a Writ of Right; but adjudged good without that ſpecial Reci- 
tal; the Error aſſigned was, that Judgment was entered for the Demandant quod teneat 
tenementa, &c. which is a Contradiction in it ſelf, becauſe the Tenements were in the 
Poſſeſſion of the Tenant; it ſhould be quod (the Demandant) recuperet tenementa, fot 
which Reaſon it was reverſed, but afterwards the Tenant moved for a Certiorari; tis 
true, a Certiorari will go into Vales, and Diminution may be alledged there; yet after 
in nullo eſt erratum pleaded, no Diminution ſhall be alledged, and that ſuch Certiorarics 
may be granted ad informandam conſcientiam, or when in Affirmance of a Judgment, 
but not to reverſe it. Sid. 138. Vinn verſus inn. See Antena pl. 3. S. P. | 
F. Error of a Judgment in quod ei deforceat in the Grand Seſſions of Wales, and aſ- 
ſigned for Error, that Judgment final was given on a Default after Appearance, when 
there ought to be a Petit <& a only in all real Actions on a Default after Appearance, 
and a Grand Cape on a Default before Appearance; and this was held Error. 1 Lev. 
105. Haughter verſus Tucker. 
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203 
Of the Court 02 Council of Marches in wales Sce Sheri, (G) 


; HE Word Marches ſignifies the Bounds or Limits between Enelard and Wales, 
* r there _ a Court there, called the Court of the Marches of 
Wales, to which Prohibitions and other Proceſs were directed out of the Courts at 
Weſtminſter ; as for Inſtance, a Prohibition was awarded to the Council of the Marches 
of Wales, for that upon a Bill exhibited there for a Riot and Battery, they gave 100 
Marks Damages to the Plaintiff, when by the Act of Parliament by which they were 
eſtabliſhed, they had Power only to hold Pleas of Debt or Damages, but not above 
fifty Pounds; and for that eur ag regent = awarded, for they had no Jurif. 

iction. Hill. 14 Car. Cro. Car. 3 oe verius Sheen. 3 
Ky yes the Council of the Marches, E2c. for that the Plaintiff ſued there 
for a Legacy above the Value of fifry Pounds, the Court inclined to prohibit their Pro- 
ceedings. Cro. Car. 432. Sir Henry Williams's Caſe. | | 
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Warrant of Attoꝛney. 


Where a Warrant of Attorney ſhall be | Where a Warrant of Attorney defective 
filed, where not; and where the | in Form ſhall be amended, where 
Want of a Warrant of Attorney | not. (B) | 0 
ſhall be Error, where not; and of | Of Warrants of Attorney to deliver 
Warrants to cnter Judgments, and | Deeds; (C) 
of an Attorney being preſent. (A) 


hmmm 


e » 4 1 


6443 


there a Warrant of Attoznep wall be fed, where not and where 


the Want of a Warrant of Attozney ſhall be Erroz, where not; 
_ of Warrants to enter Judgments; and of Attoznics being 
p2erent, | 


1. AE Plaintiff recovered Lands, and there being no Warrant of Attorney 
| filed, he made Oath ſeveral Years afterwards that he had retained an At- 
torney, and he having neglected to file it, he moved the Court that it might 

now be filed, which was granted. Golds. 31. Mills verſus Hopton. | 
2. Judgment was for the Defendant, and upon Error brought, it was aſſigned for 
Error, that there was no Warrant of Attorney for the Plaintiff; and upon a Certiorari 
awarded, it was returned that there was no Warrant of Attorney filed in that Term 
wherein the Action was commenced, and Fudgment obtained; which might be true, and 
yet it might be filed in another Term; for *tis not material in what Term *tis filed, 
and therefore a new Certiorari was awarded; beſides, where a Warrant of Attorney 13 
wanting on the Part of the Plaintiff, he ſhall never aſſign it for Error, becauſe he ſhall 
not be allowed to take Advantage by his own Neglect. 2 Cro. 277. Smith verſus 


Skipwith. March 121. S. P. 1 Bulf. 21. S. C. Antea Certiorari. (B) 2. S. C. 


3. There was a Judgment confeſſed in Trinity-Term 42 El. and in Trinity-Term fol- 


| lowing, the Defendant brought a Writ of Error, and the Record being certified, the 


Want of a Warrant of Attorney by the Defendant was aſſigned for Error; but in 
Michaelmas-Term the Court of Common Pleas ordered a Warrant of Attorney to be 
filed, for otherwiſe the Defendant would have taken Advantage of his own Neg- 
ket. 1 Brownl. 46. Smith verſus Kent. 12 Fac. Sheriff verſus . Whitfield. S. P. 2 Fac. 
Blagrave verſus Smith. S. P. | F 
4. Error on a Judgment by il dicit, and the Record being certified, a Certiorari 
was awarded to the Clerk of the Warrants, who returned there was no Warrant of 
Attorney filed, and this was aſſigned for Error; but adjudged no Error, and upon 
Motion, the Court ordered a Warrant of Attorney to be filed. 1 Brown, 46. Olive 
verſus Hanmere. March 95. contra. : 3) 
5. In Dower the Plaintiff appeared by T. S. attornatum, and the Parties being at Iſſue 
in Hilary-Term, the Defendant made Default, for that the petit cafe was awarded 
againſt him, returnable in Laſter-Term; whereupon the Plaintiff had Judgment to re- 
cover in that Term; then TJ. F. entered the Warrant of Attorney as of that Term; 
and upon a Writ of Error brought; it was objected that no Warrant of Attorney was 
entered when the Judgment was obtained; for that was in Eafter-Term, and the Judg- 
ment ſhall relate to the firf Day of that Term, ſo that the Warrant of Attorney came 
4. 
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in after the Judgment: Et per Cur, there is a Penalty by the Statute 32 H. 8. if the 
Warrant of Attorney is not filed before the Iflue tried, that in all Actions where Im- 
3 are given, or where Judgment is by il dicit, or non ſum informatus, tis ſuf. 

cient, if the Warrant of Attorney is entered when Judgment is given; and in 
Dower likewiſe, where the grand Cape iſſues returnable in another Term, tis ſufficient, 
if the Warrant of Attorney is entefed in ſuch ſecond Term when the Judgment is gi- 
ven; ſo that tis plain that the Warrant of Attorney may be entered at any Time be. 
fore the Judgment, and even after a Writ of Error brought, if there are any Laches 
in proſecuting the Writ of Error. 2 Roll. Rep. 186. Morley verſus Morley. 

6. The Plaintiff brought an Action of Debt againſt the Defendant, and procured 
one B. G. to appear for the ſaid Defendant, without his Knowledge, or without any 
Warrant of Attorney; and thereupon he got Judgment by on ſum informatus, and 
took the Defendant in Execution, whis now brought an Audita querela, and pray'd to be 
diſcharged; and upon Demurrer adjudged, that he ſhould not be relieved by an Audita 
querela, but that he might bring a Writ of Deceit againſt the Attorney. 2 Cro. 694. 
Ally verſus Colley. Autèea Audita querela. (A) 1. S. C. | | 

J. Judgment againſt the Principal, and a Sci. fa. againſt the Bail, there was Judg- 
ment againſt them by 741 dicit, and upon Error brought, it was aſſigned for Error, 
that there was no Warrant of Attorney filed for the Plaintiff ; adjudged, that this was 
not within the Statute 18 El. fot that helps only after a Verdict, where there is no 
Warrant of Attorney, but not after a Judgment by Confeſſion, or non ſum informatus ; 
and here being no Watrant of Attorney, the Court cannot order the Making one 
but if there had been one, they might have ordered the Filing it. March 121. Fair: 
born verſus Cruſo. Es to | 
8. Judgment was entered by Colour of a Warrant of Attorney of another Term than that 
mentioned in the Wartant it ſelf; it was ruled, that if the Warrant had been to enter 
it as of Hillary-Term, or any Term after, it had been well enough ; but theſe Words 
being left out, the Court ordered Coſts to the Party grieved, which concludes him 
from bringing an Action. 1 Mod. 1. Mun's Caſe. : 

9. Adjudged, that if one under an Arreſt oonfeſs Judgment in B. R. in the Preſence 
of an Attorney of C. B. tis well enough; but though an Attorney is preſent, yet if 
there is a Practiſe of obtaining it, the Judgment ſhall be ſer aſide; that if one is under 
Arreſt by Proceſs ont of an inferior Court, and gives a Warrant of Attorney to confeſs 


Judgment in ſuch inferior Conrt, tho no Attorney is preſent, B. R. will not ſer it aſide; 


but if he gives a Warrant to confeſs Judgment in B. R. and not in the inferior Court, 
if an Attorney is not preſent, B. R. will ſet it aſide: If one is under an Arreſt, and 

ſeemingly diſcharged by the Officers, on Purpoſe that he might give a Warrant, that 
it might be effectual, though no Attorney was preſent, and he gives a Warrant accord- 


.. angly, this will be ſet aſide; and though he is really diſcharged; yet if he hath a 
probable Reaſon to believe that he is not, and under ſuch Apprehenſions gives a War- 


rant, an Attorney not being preſent, it will be ſet aſide. Mod. Caſes 85. Inman verſus 
Crew. | 
10. Adminiſtratrix was indebted to V. R. as Adminiſtratrix, but not in her own 
Right; and ſhe being arreſted, not as Adminiſtratrix, but in her own Right, though 
as ſuch ſhe owed nothing, gave a Warrant of Attorney being under the Arreſt, to con- 
feſs a Judgment, which was entered, and her Goods taken in Execution; but it was 
{et aſide for Irregularity, there being no Attorney preſent ; but if he had been preſent, 
the Judgment had been irregular, becauſe ſhe was in Cuſtody without any Cauſe, and 
under Terrour at that Time. Mod. Caſes 163. Sexton's Caſe. 

11. Where there is a Warrant of Attorney to confeſs Judgment, if tis not entered 
within a Year after, it cannot be entered without Leave of the Court upon a Motion. 
Mod. Caſes 212. HP | 


12. Adjudged, that tis no good Exception in Arreſt of Judgment, that there is no 


Warrant of Attorney filed, though *tis Matter of Record, and may be aſſigned for 
Error; for though tis Matter of Record, yet 'tis not of that Record before the Court. 


1 Salk. 5). Peachy verſus Harriſon. 


1 (B) There 


Tt. 


ere 


1 


Warrant of Attorney. 1 


(3) 


There a Warrant ok Attoznep defective in Fozm ſhall be amended, 


I. Ebbe was brought of a Judgment, for that the Entry of the Warrant of Attor- 
ney was thus for the Defendant, (viz.) ponit loco omitting ſuo; but for the 
Plaintiff it was ponit loco ſuo, and therefore where it was ponit loco for the Defendant, 
it was held good, and the Judgment affirmed. Cro. Eliz. 201. Teoman verſus Stau— 
lake. | 
2. Error to reverſe a Common Recovery in a Writ of Right Patent in the City 
of Worceſter ; the Error aſſigned was, that ſuch a one pon loco ſuo B. G. and did not 
write his Name at Length, but it was otherwiſe in the Plea-Roll ; it was inſiſted that 
it was the Cuſtom, and the antient Uſage there to enter their Warrants of Entr 
not with the Name of the Attorney at Length ; but the Court was of Opinion that 
it was not good, for they ought to follow the Courſe of the Common Law ; and that 
the Reaſon why his Name ought to be entered at Length is, becauſe if he appear as 
an Attorney without any Authority, the Party injured may have an Action on the 


Caſe againſt him, which he cannot have where the two firſt Letters of his Name and 
Sirname are only entered. Godb. 13. Bilford verſus Dodington. 


3. Error of a Judgment in 'Treſpaſs ; the Error aſſigned was, that the Defendant 
obtulit ſe per Higgins attornatum ſtum, &c. without mentioning his Chriſtian Name; 
adjudged this was helped by the Statute 32 H. 8. it being after a Verdict. 1 Leon. 
175. Tempeſt verſus Mallet. 5 5 | 

4. Debt by an Executor againſt an Heir, and Judgment by i! dicit; the Defen- 
dant brought a Writ of Error, and a Certiorari being awarded to the Clerk of the 
Warrants, he certified a Warrant of Attorney thus. / Chriftoper Hiliard Miles, but 
did not ſay Executor, &c. poſuit loco ſuo, &c and it was moved this was not a ſuffi- 
cient Warrant of Attorney, becauſe he was not named Executor; but there being no 
other Action depending between the Parties, the Court ordered this to be amended, 
and affirmed the Judgment. 2 Cro. 135. Hiliand verſus Redner. | 

F. In a Quo Warrants againſt the Bailiffs, Aldermen and Burgeſſes of Tarmouth, 
they appeared by Warrant of Artorncy; but one of the Bailiſß named in the War- 
rant diſagreed to it, and would not appear ; adjudged, that the Appearance of the 
Majority ſhall conclude this Bailiff, it being recorded; and though the Warrant of 
Attorney was not under the Common Seal, yet it being under the Seals of the Majo- 
rity and recorded, it {hall not now be ſet afide. Trin. 4 Car. Godb. 439. Tarmouth 


Bailiffs, &c. verſus Cooper. 


(C) Of 


Warrant of Attorney. 
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(C) 


Of Marrants of Attozney to deliver Deeds, Kc. 


L Eoffment dated 10 Sept. afterwards the Feoffee by another Deed, reciting the 

F Feoffment made to him 11 Sept. made a Warrant of Attorney to B. G. to receive 
Livery and Seiſin ſecundum formam charte pred', which muſt be ſecundum formam charte 
made to him 11 Sept. when there was no ſuch Charter of Feoffment ; for that which 
was made, was on the 10 Sept. and therefore he had no Authority to receive Livery, 
Sc. of that, and ſo not good; the Law had been the ſame, if the Warrant of Attor- 
ney had been to make Livery, &c. Cro. Eliz. 601. Marriott verſus Smith. 3 

2. In Ejectment the Plaintiff declared on a Leaſe made by Husband and Wife; 
upon not Guilty pleaded, the Plaintiff gave in Evidence a Warrant of Attorney 
made by the Husband and Wife to deliver the Leaſe; it was objected againſt this Evi- 
dence, that a Feme Covert cannot make a Warrant of Attorney, and by Conſequence 
this was not the Leaſe of the Wife, and therefore the Declaration not good; and ſo 
it was adjudged. 2 Brownl. 248. Plummer verſus Hockbead. , 
3. Bargain and Sale by the Maſter and Chaplains of the Savoy; and within the fix 

Months a Maſter in Chancery came to them in their Chapter-Houſe, and they ac- 

knowledged before him the ſaid Indenture to be their Deed, which was afterwards en- 
rolled ; it was objected, that they ought to have appointed one to be their Attorney, and 
to have given a Warrant to him to acknowledge it to be their Deed ; but adjudged, 
that the Deed was well acknowledged, and that it was a Thing never heard, to do it 
by Warrant of Attorney. 3 Leon. 84. Abſolon verſus Anderton. 


5 = Warrant!a 


Warrantia Charte. 
2 


I. N a ſpecial Verdict in Partition, the Caſe was, Ralph the Grandfather, Ed- 
ward the Father, and Ralph the Grandſon ; the Grandfather was Tenant for 
Life, Remainder to the Father in Tail, Remainder over; the Tenant for Life 
and he in Remainder joined in a Feoffment of the fifth Part of the Lands to 
Tho. Minter and his Heirs with Warranty ; the Father died, and then the Grandfather 
died, and Ralph who was an Infant and the Iſſue in Tail entered, and held this fifth 
Part with the reſt of the Lands ; the Queſtion was, whether his Entry was lawful, 
and adjudged that it was not; for whether this Feoffment was the Feoffment of the 
one or the other, (viz.) the Surrender of the Tenant for Life to him in Remainder, 
and ſo the Feoffment of him; yet ſince the Warranty of the Father deſcended on 
Ralph the Infant, it ſhall bind him, and he can never avoid it, unleſs his Entry was 
lawful, (i. e.) unleſs he had a Right to enter at the Time of the Warranty deſcend- 
ed, which he had not, becauſe the Warranty was annexed to the Eſtate in Fee, which 
continued in the Father, till the very Time of his Death, and then deſcended on the 
Infant. 1 And. 286. Minter verſus Collins. 

2. In a Warrantia Chartæ, the Demandant declared that the Defendant made a 
Feoffment to him, and covenanted, that he had a good Eſtate in Fee, and had Power 
to convey, Ec. and that the Demandant ſhould quietly enjoy it from all former 
Grants, Ec. except a Term of twenty Tears to one B. of which there were only ſever: 
Tears to come, and that the Defendant would warrant the Premiſſes to the Demandant 
againſt all Men; then the Demandant ſets forth, that at the Time of the Feoffment 
there were more than ſeven Tears to come of the ſaid 'Term of twenty Years ; and that 
one Boſcowen had a Title to it, and that he entered and expelled the Plaintiff; and 
that the Defendant refuſed to warrant the Tenements to the Demandant ; the Defendant 
| pleads, that there were not more than ſeven Years to come of the ſaid Term, Cc. 
upon which they were at Iſſue; and the Defendant had a Verdict; and it was inſiſted 
for him that he ought to have Coſts, upon the Statute 4 Fac. cap. 3. which gives 
Coſts to the Defendant in all Caſes where the Plaintiff would have Coſts, if the Ver- 
dict be for him; and by the Statute of Glouceſter cap. 1. Coſts are given in all Caſes 
where Damages are to be recovered, and in a Warrantia Charte, Damages are always 
recovered ; tis true, this Caſe being of the Evit#ion of a Term of Tears, an Action of 
Covenant and not a Harrantia Charte had been the proper Remedy; but ſince the De- 
fendant will accepr a Verdict in this Action, he ought to have his Coſts ; Cure, for if 
the Action doth not lie, the Judgment ought to be againſt him, though the Verdict 
is for him. 3 Lev. 321. Thomas verſus Bligh. 

3. In a ſpecial Verdict in Ejectment the Caſe was, / the Father was Tenant for 
Life, Remainder in Tail to Rzchard his Son, Remainder to his own right Heirs ; the 
Father levied a Fine with Warranty to the Uſe of S%%j and Hannah Payne in Fee, 
and they by Bargain and Sale convey their Eſtate to the Defendant ; the Son in the 
Father's Life-time, before the Warranty attached, came of full Age ; then rhe Father 
died, and the Queſtion was, whether the Entry of the Son was barred by this colla- 
teral Warranty thus deſcended on him ; and adjudged that it was, for though the 
Warranty did not attach before the Eſtate in the Land was transferred, yet *tis well 


enough it attaching afterwards ; and he who hath the Poſſeſſion ſhall rebut the Deman- 


dant, without ſhewing how he came by, it. 2 Mod. 14. Williamſon verſus Hancock. 
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1 Mod. 
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* 4 Leon. 


240. 


t 4 Leon. 
7, Ould 
verſus Co- 
ney. S. C. 
Moor 
453. S. C. 


* Everfly 
verſus 
Wilkin- 


ſon. 


Owen 
114. S. C. 


Palm. 


308. 


Fel. 103. 
2 Bulſt, 


110. 


Brownl. 


208. 


2 Bulſt. 


116. 


Jones 12. 
Winch 


16. 


vel. 44. 


Warren, 
(A) 


I. HINGS which are fere nature are nullius in bonis, and therefore no 
Man may reſtrain them of their natural Liberty, without Leave from the 
King, by whoſe Grant Men may make Parks, Chaſes or Warrens, but 
not without ; but any Man may hunt or hawk in his own Lands without 
any royal Licence, becauſe theſe are only Recreations. 5 
2. In Waſte, &c. againſt a Leſſee of a Warren, and the Waſte aſſigned was for 
ſtopping Coney-Boroughs; adjudged this Action did not lie, becauſe a Man cannot 
have the * Inheritance of Conies, nor any Manner of Property in them, but only the 
Poſſeſſion ; *tis true, the Action will lie againſt him who makes Holes in the Land, 
but not againſt him who ſtops them, becauſe the Land is made better by it. Owen 66, 
Moyle verſus Moyle. | | 
3. Treſpaſs for digging his Cloſe and killing eighteen Conies ; the Defendant as to 
all the Treſpaſs beſides Killing two Conies pleaded not Guilty ; and as to them he 
pleaded that the Locus in quo, &c. was a great Heath, in which he had Common of 
Paſture, and that he found thoſe Conies eating the Graſs, and fo juſtified the Killing 
them; adjudged, that though the Conies were fere nature, yet when they are on 
the Soil of the Party, he hath a Property in them by Reaſon of the Poſſeſſion, and 
therefore an Action lieth either for Taking or Killing them; and ſo it did againſt this 
Commoner, for he could not juſtify the Killing them. Mich. 29 Eliz. Godbolt 122. 
+ Coney's Caſe. 5 Rep. 104. Boulſton's Caſe, contra. | 
4. As for Inſtance, it was adjudged in that Caſe, if a Man have Coney-Boroughs 
in his own Land; and the Conies encreaſe to ſuch a Number, that they deſtroy his 
Neighbour's Corn, he cannot have an Action on the Caſe againſt the Owner of the 
Coney-Boroughs ; for as ſoon as the Conies come on his Lands he may kill them, be- 
cauſe they are fere nature ; and when they are out of his Land, he hath no Property 
in them. 5 Rep. 104. Boulſton's Caſe. H. 8. Car. Cro. Car. 387. * Hilſley verſus Wil- 
kinfon. S. P. W. Fones 356. F. C. | 
5. Treſpaſs for breaking his Cloſe and Killing his Conies ; the Defendant juſtified, 
for that he had Common appertaining to ſuch a Meſſuage by Preſcription, and be- 
cauſe the Conies were feeding there he killed them ; and upon Demurrer to this Plea, 
it was infiſted for the Defendant, that he might juſtify the Killing the Conies, for he 
hath no other Remedy ; as he may juſtify the Killing Foxes and vther Vermin ; but 
adjudged, that he cannot juſtify the Killing Conies, becauſe che Owner of the Soil 
hath an Intereſt in them againſt all Strangers, and the Commoner hath none, for he 
is only to take his Common; beſides, Conies arc Dcatts of Warren, and profitable, 


and not to be compared to Vermin ; therefore the Keeping them is lawful, and the | 
Killing unlawful. Cro. Elix. 816. Bellew verſus Langdon. | 


6. Treſpaſs for breaking his Cloſe, necnon liberam Warrenam intravit, and for taking 


and carrying away Conies; the Defendant juſtified, for that he was ſeiſed of a Meſ- | 


ſuage and Lands, and had Common by Preſcription to it, in the Place where, &. 
and that he was ready to uſe his Common ; and many Conies being there Damage- 
feaſant, he entered and chaſed them out; and upon Demurrer this Plea was held ill, 
becauſe a Commoner had no Intereſt in the Land, and therefore could not make ſuch 
a Preſcription againſt the Lord ; for as he may have great Beaſts there, ſo he may 
have Beaſts of Warren, and the Commoner cannot deſtroy them. 2 Cro. 195. * Hod- 


deſdon verſus Griſſell. Cato verſus Parke. S. P. 1 Brownl. 227. S. C. Godb. 122. Coney's 
CAE SP. 


* Yel. 104. Bridgm. 10. Jones 12. By the Name of Griſſell verſus Leigh. 2 Leon. 201. 4 Leon. 7+ 


7. Upon 


. 


a . . > 22 — td... 
* 2 


J. Upon a Demurrer, the Queſtion was, whether a Commoner may deſtroy and 
fill up the Coney-burrows in the waſte Ground, where he hath a Right of Common ; 
and adjudged that he could not, for he hath no other Intereſt, than to take the Com- 
mon by Feeding his Cattle, and muſt not deſtroy the Coney-burrows, or Conies. 2 
Cro. 229. Horſey verſus Hayberton, and Bridg. 9, 10. Samborne verſus Harrilow. Godbolt 
184. S. C. reported by the Name of Sandford verſus Howell. 

8. In Treſpaſs for hunting thirty Hares, and three Hundred Conies, with a Continu- Bride. a 14 
ando from ſuch a Day to ſuch a Day: The Defendant juſtified, for that he had Right 18 9 Fil 
of Common in the Place where, Ec. for two Hundred and forty Sheep as to his Meſ= 6 
ſuage, Ec. appertaining, and that he, and all thoſe whoſe Eſtate he had, Oc. have 
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uſed, when and at ſuch Time as the Common was ſurcharged with Conies, Oc. to hunt, 1330 1 
kill, and carry them away, as to his ſaid Meſſuage belonging, &c. and upon Demurrer, M 
it was adjudged that this Preſcription was void; for as a Man cannot preſcribe in the e 
free Warren, or Freehold of another, ſo he cannot preſcribe to hunt and kill Conies, {fk 01.008 
as appertaining to a Meſſuage. Godb. 184. Sandford verſus Howell. pl. J. S. C. DINE! 
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Waſte, 


Of Writ, Declaration, and Proceed- | What ſhall be a good Plea in Waſte, 

ings. (A) and what not. (FP) 

Who may have the Action; and where] Who may join in this Action, and who 
it may be brought by him in Rever- | not. (G) 


ſion or Remainder. (B) | Of Damages in Waſte, and of the 
Who may not have the Action. (CO | Writ of Inquiry. (H) 
Againſt whom it may be brought. | What ſhall be Waſte, and where tis 

(D) | well aſſigned, and where not. (I) 


* whom it may not be brought, | What ſhall not be Waſte. (k) 
E | | 


| WD 


(A) 
Of the Writ, and Declaration, and Pzoceedings. 


N Waſte the Plaintiff declared on a Demiſe of the Manor of Moolverton, and 
other Lands, and aſſigned the Waſte in cutting down Oaks in a Wood, called 
Moolverton Wood, Parcel of the Premiſſes, which it could not be; for this Wood 
could not be Parcel of the Manor, and likewiſe Parcel of the other Lands de- 
miſed with the Manor. 3 Leon. 9. Tindal verſus Cobb. : 6 

2. Error to reverſe a Judgment in Waſte, the Plaintiff having declared, for that 
* fuit of the Land, and leaſed it to the Defendant for Years, who committed 

aſte ad exhereditatem of the Plaintiff; the Error aſſigned was, that he had declared 
quod ſeiſitus fuit, and did not ſay of what Eſtate, and ſo it might be of an Eſtate for 
Life; but adjudged, that the Allegation of Seiſin is not material; beſides, tis helped 
here by the ſubſequent Words, (v7z.) ad exhereditatem of the Plaintiff, which explains 
what Seiſin he intended. Cro. El. 51. Afton verſus Whetnal. 

3. Feoffment in Fee to the Uſe of the Feoffor for Life, and afterwards to his 
Daughter for Life, Remainder to the Plaintiff in Tail ; the Feoffor died, his Daugh- 
ter married the Defendant who committed Waſte, and then ſhe died; the Action was 
brought againſt the Husband for Waſte done during the Coverture, but it was neither 
in the Tenet or Tenuit; beſides the Writ ſuppoſeth that the Husband fecit vaſtum; 
whereas he being charged as Tenant in the Right of his Wife, it ought to have been 
fecerunt vaſtum; and for theſe Reaſons the Declaration was held ill. Cro. Eliz. 356. 
Sacheveral verſus Bagnal. Poſtea. (E) 1. S. C. | | 

4. There is a Difference when the Action is brought in the Texer, and when ttis 
brought in the Tenuit; for in the laſt Caſe Damages are only to be recovered, and not 
the Place waſted ; but where *tis brought in the Tenet, then both are recovered, and 
in ſuch Caſe Accord is no good Plea. 6 Rep. 44. in Blake's Cale. 


1 | 5. Waſie, 


1. 


Without Impeachment of Waſte, Go. 
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5. Wafte, &c. was brought in the Tenuit by an Aſſignee of a Reverſion, againſt the Cro. Eliz. 
Aſſignee of a Term, and it was aſſigned in digging Coal; the Defendant pleaded in 683. S. C. 


Bar, that the Leſſee who aſſigned the Term to him opened the Ground, and after- ? 


wards aſſigned to him all the Intereſt and Profits in the Land, excepting to him and his 
Aſſignees, the Coal. Mines in Part of the Lands; and all the Timber-Trees ; adjudged this 
was an ill Plea, for the Leſſee himſelf had no Power to dig Coals; therefore he 
could not aſſign, or convey a greater Intereſt to the Defendant than he had himſelf; 
and the Exception is void, becauſe no Man can have ſuch a ſpecial Property in the 
Coals and Trees, but the Owner of. the Soil. Golds. 241. Sanders verſus Marwood. 

6. In Waſte, Gc. when the Cauſe was to be tried at the Aﬀiſes, it was objected, that 
none of the Jury had ſeen the Place waſted, and thereupon the Trial was ſet aſide ; 
for the Books are, that if fix of the Jury have not viewed every Place where the 
Waſte is aſſigned, they ſhall not be ſworn; and thoſe fix may be examined upon a 
Voire dire; and if they make Oath that they know the Place, though they did not 
view it upon this Occaſion, tis ſufficient. 2 Leon. Gage verſus Smith. Poſtea. (K) 3. 
S. C. 2 Lutw: 1551. In Ferrer and Williams's Caſe. | 


0 
* 
o — * , 


J. Feoffment to B. G. and his Heirs, to the Uſe of the Feoffor and his Wife for their 
Lives, and the longeſt Liver of them, and after their Deceaſe to the Uſe of the Heirs 
of the Body of the Husband, begotten on the Body of the Wife, Oc. he died, and 
the Wife brought an Action of Waſte made in all the Lands in R. of which the Hus- 
band was ſeiſed in Fee, and being ſo ſeiſed, made a Feoffment to B. . &c. but did 
not ſay 0 his Heirs; and after nullum vaſtum pleaded,. and a Verdict for the Plaintiff, 
this Exception was made to the Writ; for if the Feoffment was not made to the Feof- 
fee and his Heirs, there could be no Inheritance in the Ceſtui que uſe, which is very 
true; but the Precedents having been in this Manner ſince the Statute of Uſes, it was 
held well enough. Hob. 84. Skeat verſus Oxenbridge. 8 : | 

8. After the Statute 27 H. 8. of Uſes, a Man made a Feoffment in Fee to the Uſe 
of himſelf for Life, and afterwards to the Uſe of V. R. and his Heirs ; the Feoffor 
committed Waſte, and /. R. brought the Action; the Queſtion was, whether his 
Writ ſhould be general or ſpecial; adjudged, upon a Demurrer to the Declaration, 
that his Writ muſt be ſpecial. Hill. 3 Car. Hetley 79. Foſſam's Caſe. 3 

9. But now by the Statute 4 & 5 Anna, the Courts at Weſtminſter may order a ſpe- 
cial Diſtringas, or Habeas corpora directed to the Sheriff, commanding him to take fix 
out of the firſt Twelve returned in the Writ, and before the Trial to have them at 
the Place waſted, which is to be ſhewn by two Perſons appointed by the Court, and 
named in the Writ, and the Sheriff by a ſpecial Return ſhall certify that the View 
was taken according to the Command in the Writ. 
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Moor 72. 
S. . 


W. Jones 
51 
Winch 
19, 86. 
8. 


1 Mod. 


94. 
I Lev. 


309. 


1 Ley. 
zog. 


Who map have the Action, and where it may be brought by him in 
Keverſion, oz: Remainder, 


1 1 Eſſee for Life, and he in Reverſion joined in a Leaſe for Years, the Leſſee for 
_ Life died, and the Leſſee for Years committed Waſte; he in Reverſion brought 
the Action upon his own Demiſe, which in Truth it was not, for it was only his Con- 
firmation of the Demiſe of the Tenant for Life; yet now by his Death, it became in 
Law to be the Demiſe of him in Reverſion, and ſo the Action well brought. Dyer 
234. Newdigate verſus Haſtings. | | 
2. Leſſee for Years, the Reverſion in Fee; the Leſſee for Years aſſigned all his 
Term and Intereſt to B. C. reſerving all Trees growing and being on the Lands, and 
afterwards he committed Waſte in cutting down the Trees; the Reverſioner brought 
the Action againſt the Aſſignee, but it ſeemed that he ought to have brought it againſt 
the Leſſee, becauſe the Reſervation was void, for that which a Man cannot grant, he 
cannot reſerve; and therefore becauſe the Leſſee could not grant the Trees, he cannot 
reſerve them. Golds. 63. Foſter verſus Spencer. It lies againſt the Aſſignee. 
3. Leſſee for Years of Lands, bought the Trees with Liberty to cut them down 
within eight Years, and before the Time expired, he bought the Inheritance, and 
then deviſed the Lands to his Wife for Life, and died; ſhe cut down the 'Trees ; ad- 


judged that an Action of Waſte did lie againſt her, for though the Trees were 


once Chattels in the Leſſee, yet he having purchaſed the Fee-ſimple, they are again 
united to the Land. Paſch. 36 Eliz. Owen 49. 

4. Tenant for Life, Remainder for Life, Remainder in Fee ; the Tenant for Life 
committed Waſte in cutting down Trees, then he in Remainder for Life died ; adjudg- 
ed, that by his Death the Impediment being removed, the Remainder-man in Fee may 
have an Action of Waſte done in the Life-time of him who is dead. 5 Rep. Pagett's 
Caſe. Dyer 91. Martin's Caſe. Allen 81. Udall verſus Udall. S. P. He who hath the In- 
heritance may ſeiſe them, though he cannot bring an Action of Waſte. See Berry 
verſus Heard. | | 


5. Leſſee for Tears, Remainder to B. G. for Life, without Impeachment of Waſte, Re- 


mainder over in Tail; the Leſſee for Years committed Waſte in the Life-time of the 
Tenant for Life, who died; adjudged, that after his Death, he in Remainder might 
have an Action of Waſte againſt the Leſſee for Years, though he could have none du- 
ring the Life of the Tenant for Life; but now he being dead, the Waſte was done in 


 exhereditatem of him in Remainder. 2 Cro. 688. Bray verſus Sir Paul Tracy. 5 Rep. 16. 


S. , 2 Cale. | 

6. Adjudged, that an Action of Waſte will lie in the Sheriff's Court of London, and 
that tis not neceſſary that the Sheriff ſhould return, that fix of the Jury have viewed 
the Place waſted, becauſe they may have viewed it, and the Sheriff know nothing of 
the Matter; for when the Proceſs is continued eo quod the Jurors have not ſeen the 
Place, tis & interim videant, and not interim haberi facias viſum; ſo that they may 
view it when the Sheriff is not preſent ; beſides his Return ſignifies little, for if he 
ſhould return that they had ſeen the Place waſted, when in Truth upon Examination 


at the Trial it appears they had not, this ſhall not conclude the Parties, but the Court 


will ſet it aſide. The Waſte in this Caſe was on a Leaſe of a Brewhouſe; the Defen- 
dant pleaded no Waſte, upon which they were at Iflue, and the Jury found it Waſte, 
upon the Evidence that the Defendant had pulled down the 3 and built ſeve- 
ral Tenements in its Place of greater yearly Value, and had taken away the Coppers; 
for notwithſtanding the Melioration, tis ſtill Waſte, becauſe the Nature of the Thing 
is altered. 2 Sand. 252. Green verſus Cole. 
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(C7) 


Who may not have the Ation. 


7 
1. T Eſſee for Life, Remainder in Tail, Remainder to the right Heirs of the Te- Moor 
nant in Tail, who granted all his Eſtate to B. G. the Leſſee for Life commit- 220. S. C. 

ted Waſte ; adjudged, that B. E. could not have any Action againſt him, becauſe | 
nothing paſſed to him but during the Life of the Tenant in Tail ; *tis true, he had a 
Fee-ſimple, but the Action of Waſte could not be maintained in Reſpe& to that 
Eſtate, becauſe it was not a Fee-ſimple in Poſſeſſion, but was to ariſe upon the Deter- 
mination of the Eſtate-tail ; and in Reſpect to that Eſtate, the Action muſt be main- 

tained, and not by him who hath the Fee, until the Eſtate-tail is ſpent. 3 Leon. 60. 
Owen verſus Sadler. 

2. If Tenant by the Curteſy or in Dower aſſgu their Eſtate to another, yet the 
Heir ſhall have an Action of Waſte againſt them for Waſte done after the Aſſign- 
ment, becauſe notwithſtanding the Aſſignment, the Privity of Eſtate ſtill remaineth be- 
tween them and the Heir ; but if the Heir grant over his Reverſion, then the Privity 
of Eſtate is gone, and the Grantee cannot bring Waſte againſt them ; but he may 
againſt their Aſſignee, becauſe there is a Privity of Eſtate between the Grantee and 
the Aſſignee. 3 Rep. In Walker's Caſe. 9 Rep. 138. In Beaumont's Caſe. F. P. 

3. In Waſte brought by the Iſſue in Tail, who declared that his Father and Mo- 7 
ther being Tenants in Tail, made the Leaſe to the Defendant, who committed Waſte, 220. 
Sc. the Defendant pleaded, that the Husband and Wife did not demiſe to him; up- 4 Leon, 
on which they were at Ifſue ; and the Jury found that they did make the Leaſe, prout 3%: 
in the Declaration ; but that the Husband died, and that after his Death the Wife cer 
entered and diſagreed to the Leaſe; adjudged, that by this Verdict the Iſſue was found ae Par- 
for the Defendant ; for though during the Life of the Husband, it was the Leaſe of ties, hut 
both of them, and ſo far the Declaration was right; yet by the Diſagreement of the „ere 
Wife after his Deceaſe, it ſhall be intended the Leaſe of the Husband alone av initio ; oY _— 
and if ſo, the Husband and Wife did not demiſe to the Defendant, and therefore the 220. 
Action was wrong to declare upon a Demiſe of both. 1 Leon. 192, 204. Thetford ver- Saviliog, 


ſus Thetford. S. C. vouched in 3 Rep. 27. Butler and Baker's Caſe. Co. Ent. 710. 
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N = 88 Waſte. 


* See (A) 
3. 


(D) 
Againſt whom it may be bzought. 


I. AS T E againſt 4 Guardian in Knight-Service, for taking Fiſh out of a Pool 
belonging to the Heir; ſo it lieth againſt an Executor in the Teuuit, but not 
againſt his Executor. 5 Rep. 12. 

2. It lieth againſt Tenant in Dower, but in ſuch Caſe, and ſo likewiſe againſt 
Guardian in Knight-Service ; the Statute of Glouceſter need not be recited, becauſe 
the Action lay againſt them at Common Law, but not againſt Tenant for Life or 
Years ; and therefore where Waſte is brought againſt them, the Statute muſt be re- 
cited. 25. 7 | | : 

3. The Mother was Tenant in Tail, and the Father being Tenant by the Courteſy 
committed Waſte ; the Daughter and Heir being an Infant, exhibited her Bill in the 
Exchequer againſt her Father and Grandfather, and this was by her Guardian to ſtay 
Waſte and Felling Timber ; adjudged, that any Perſon might be Guardian to an In. 
fant in ſuch Caſe againſt her Father, becauſe Waſte is a Forfeiture of his Guardian. 
ſhip; and tho' he had made a Contract for the Timber in the Life-time of his Wife, 
yet an Injunction was granted to ſtay Waſte. Hardres 96. Roberts verſus Roberts. 


(E) 


Againſt whom it may not be bꝛought. 


1. FT HE Woman being Tenant for Life married, afterwards the Husband during 
the Coverture committed Waſte, and then the Wife died ; he in Remainder 
brought an Action of Waſte againſt the Husband ; and adjudged it did not lie, be- 
cauſe he is to be charged by Reaſon of his Wife, and in her Right, and jointly with 
her; and ſhe being dead, the Action is gone. Cro. Eliz. 356. * Sacheverel verſus Bag- 
nall. 4 Rep. 27. Clifton's Caſe. S. P. | | 
2. In Waſte, the Caſe upon Demurrer was Leflee for Years, c. Proviſo, and *tis 
agreed between the Parties, that it ſhall be lawful for the Leſſor and his Heirs, at any Time 
during the Term, to fell and carry away the Wood and Timber-Trees growing on 
the Lands ; adjudged, this was not an Exception of the 'Trees, for if it had, then an 
Action of Waſte would not have laid againſt the Leſſee, becauſe they were never de- 
miſed to him; but it was a Covenant, and therefore the Action is well brought. Cro. 
Eliz. 690. Laſhford verſus Sanders. 1 Leon. 61. Gamock verſus Clife. S. P. 
3. Feoffment in Fee to the Uſe of himſelf for Life, and after his Deceaſe to the 


. Uſe of B. G. and his Heirs ; the Feoffor committed Waſte ; in ſuch Caſe the Feoffee 


ſhall have a ſpecial Writ againſt him. Hetley 79. Foliamb's Caſe. 

4. Where a Woman was Tenant for Life, Remainder for Life, Remainder over in 
Fee, by Reaſon whereof the firſt Tenant for Life could not be puniſhed for Waſte at 
Common Law ; yet Egerton, who was Lord Keeper, ſaid, that he had ſeen a Prece- 
dent in the Reign of R. 2. where the firſt Tenant for Life had been decreed not to 
commit any Waſte, upon a Bill in Chancery exhibited againſt him by him in Remain- 
der in Fee. Moor 554. 
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What ſhall be a good Plea in Maſte, and what not. 


1. n is brought by the Grantee of a Reverſion, the Defendant may 
WE P * — 1 that the Reverſion was not granted to him by Deed, or that 
- 15 1 * : y the Deed, and he may give in Evidence that he never attorned. 

2. In Waſte, Sc. the Plaintiff aſſigned it to be 2 domi h 

1s; the Defendant pleaded 

hy he * * no Waſte; upon which they were at Iſſue, and the Defendant ve 
1 N the Houſes were repaired before the Action brought; adjudged, this 
12 Soon come hoo to the Iſſue; he ſhould have pleaded the ſpecial Matter; 
3 ce a Waſte was acknowledged. 12 Eliz. Dyer 216. 2 Mariæ. Dyer 
3. Leſſee of a Farm covenanted to repai ildi 

| pair the Buildings, and afterwards he cut d 
Ka ables growing on the Farm, and uſed them in tlie Reparations; in Waſte 
* 3 him by the Leſſor for cutting down theſe Trees, the Defendant plead- 
8 3 - * e 8 in Bar; and adjudged a good Plea, for the Leſſor in ſuch 
3 ing an ction of Covenant. Trin. 14 Fliz. Dyer 314, and 3 Eli. 

4. In Waſte the Plaintiff aſſigned it in cutting down ten Trees; the Defendant as 


to three of them juſtified, that he cut them down, and employed them in ſix Poſts, to 


repair the Fences of ſeveral Cloſes there; but did not alledge how man 

there was any ſuch Encloſure by Preſcription ; and for theſe Cauſes 3 $4 _ 
three Trees was held ill ; and as to the other ſeven he juſtified, for that they were 
a Neg pg 0 the TDs _e wh ſufficient for Building; this alſo was held 

„for 9 ey might not be good for Build; ig 
other Uſe beſides Fuel,” Hill. 16 Fiz. Dyer y an 3 1 e e TI 19 9s 

5. Waſte in felling twenty Oaks; the Defendant pleaded, as to ten of them he em- 
ployed in repairing the Houſe, being ruinous and in Decay; and as to the other Ten 
they did grow on an Acre of Land, which was formerly arable, and that he cut them 
down and fold them, and employed the Money pro melioratione of the Land; and 
upon Demurrer it was adjudged to be an ill Plea ; for if he had ſold the Trees and 
bought them again, and then had employed them about neceſſary Repairs ; yet the Sale 
of them was wrongful, for which he ſhall be anſwerable. Dyer 35. Maleverer's Caſe. 

6. Leſſee for Years covenanted to repair the Houſe, which being afterwards in De- 
cay, the Leſſee cut down ſome Trees growing on the Lands, c. and employed them 
in repairing the Houſe ; the Leſſor brought an Action of Haſte, the Leſſee juſtified 
under the Leaſe, and ſet forth the ſpecial Matter as aroreſaid, and thereupon the Leſ- 
ſor in his Replication would have charged him upon the Covenant ; adjudged, he could 
not in this Action, but he ought to have brought an Action of Covenant 3 ſo if the 
Leſſor himſelf had covenanted to repair, and neglecting afterwards to do it, the Leſ- 


{ce had cut down Trees to repair, Sc. the ſame is juſtifiable in an Action of Waſte | 


brought againſt him, but not in Covenant. Dyer 198, 314. F. P. 

7. In Waſte for cutting down ten Oaks; the Defendant as to three of them plead- 
3 he cut them down to make Poſts, and that he had made ſix Poſts, which he 
et in the Ground to divide ſeparalia Clanſa ibidem ; but did not alledge the Number 
of Cloſes, or that they had uſed to be divided, or that he had employed all the three 
Pas to make Poſts; and as to the Reſidue he juſtified, for that they were dry, hol- 
ow and rotten at the Top, not being Timber for Building; adjudged that the Plea 
was ill, for the Reaſons before- mentioned; but the Chief Fuſtice Dyer held the laſt 
8 to be good, becauſe it amounted to what was uſual in the Precedents, (vz.) 
NN TIER 12 : 80s no bearing felia in eſtate neque exiſien maneremium. Dyer 
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8. In Waſte, the Plaintiff aſſigned the Waſte in breaking down a Copper of Lead, 
which was fixed to the Ground by the Leſſee for Years ; the Defendant pleaded in 
Bar, that the Copper was deviſed to him by B. G. and that the ſaid Defendant took 
it with the Aſſent of the Executor, and carried it a way; the Plaintiff maintained his 
Declaration, ab/que hoc, that the Copper was deviſed to the Defendant, upon which 
they were at Iſſue; adjudged, that the Taking away the Copper was Waſte, and 


fince the Defendant had confeſſed the Taking it, if the Plaintiff had not traverſed 


the Deviſe, he muſt have Judgment. Dyer 272. Lord Abergaveny verſus Plomer. 

9. Whete a Leaſe is made of an Houſe, and by ſome bang: gat Accident Waſte 
happens; as if Part of it falls down, the Leſſee ſhall be excuſed, unleſs he covenant 
to leave it in as good Condition as he found it ; for in ſuch Caſe, if the Houſe is 
blown down by Tempeſt, he muſt rebuild it ; and *tis not ſufficient for him to plead 
that the Houſe was ruinous at the Beginning of the Leaſe ; tis true, he may give it 
in Evidence in Mitigation of Damages; but ſtill *tis Waſte. Owen 95. Glover verſus 


„ 


10. Waſte for cutting down three hundred Oaks; the Defendant pleaded as to two 
hundred of them, that they were old and decayed, and that he cut them down to re- 
pair the Houſe and Buildings; and as to the Reſidue, that he felled them to employ 
about repairing the Buildings tempore opportuno; adjudged, that if this Plea ſhould he 
good, every Farmer might cut down all the Trees on his Farm, when there was no 
Manner of Occaſion to repair. Cro. Eliz. 593. George verſus Stanfeild. 

11. 'The Plaintiff made a Leaſe for Years to B. G. and before the Expiration there- 
of, he made another Leaſe of the ſame Lands to the Defendant, and afterwards 


brought an Action of Waſte againſt him, for Waſte done before the firſt Leaſe ended; 


adjudged, that in ſuch Caſe it would not be well for him to plead no Waſte done, 
but he ought to ſhew the ſpecial Matter as aforeſaid, (viz.) that the firſt Leaſe was in 
Being at the Time of the Waſte done, and that after the Expiration thereof no Waſte 
was committed; and if ſo, he is not chargeable in this Action, becauſe he was not 
Leflee of the Lands, at the Time the Waſte was done. 3 Leon. Thorp verſus Wing- 


Feild. 


12. Leſſee for Years felled Aſhen Trees; *tis Waſte; and if he plead that the Leſ- 
for had nothing in the Land, *tis no good Plea ; becauſe 'tis a Confeſſion of the Fat 
by Implication, and that he is Leſſee; and the Jury are only to enquire, whether 
Waſte is done or not. Paſch. 27 Eliz. Beaumont verſus Steward. 

13. Waſte by a Reverſioner againſt Leſſee for Years of the Manor of R. and of all 
Woods, Underwoods, Timber and Coal- Mines, in as ample Manor as the Leſſor had, 
Ec. and the Waſte was aſſigned in felling Oaks; the Defendant pleaded that he fel- 
led them to make Rolls and other Utenſils in and about the Coal- Mines, Parcel of the 
Demiſe, and without which he could not dig and get the Coals out of the Pits; and 
that he did uſe them accordingly ; upon Demurrer it was agreed that by the Grant of a 


Thing all Things were included, without which the Thing granted could not be uſed ; 


but in this Caſe, by the Grant of Coal-Mines, it ſhall be intended that the Mines were 
opened fince the Grant, becauſe it ſhall be taken in the ſtrongeſt Senſe againſt him, 


who pleaded that he uſed the Trees about the Mines: Now if the Mines had not been 
granted by expreſs Words, it had been Waſte in the Leſſee to open them, becauſe he } 


had not Power to change the Nature of the Land; but being granted, he ſhall not be 


charged in Waſte, tho' opened after the Grant; yet in ſuch Caſe he ſhall not commit IF 


Waſte to uſe and enjoy them. Hob. 234. Lord Darcy verſus Aſftwick. 


14. Husband and Wife brought an Action of Waſte againſt the Defendant, who 


was Tenant for Lite, Remainder to the Uſe of the Husband, and affigned the Waſte 
in proſteruando horreum ; the Defendant pleaded in Bar, that the ſaid Barn at the Time 
of the Death of her Husband was ſo rotten in the Timber, Oc. that it could not be 
repaired ; this was adjudged a good Plea. Moor 54. Ward and & ux' verſus Dettenſam. 
15. In Waſte, Cc. the Defendant pleaded nor fecit vaſtum; and thereupon they 
were at Iſſue, and at the Trial it was inſiſted for the Defendant, that the Plaintiff 
ought to have replied quod fecit vaſtum ; Now in this Caſe the Defendant had pleaded 
that Plea to Part of the Waſte, and juſtified as to the reſt, (viz.) that he cut twenty 
Oaks for Houſe-Boot ; the Plaintiff replied as to the twenty Oaks, quod fecit vaſtum, and 
traverſed that they were employ'd for Houſe-Boot ; the Defendant rejoined and took 
Iſſue upon the Traverſe : Now it was alledged for the Defendant, that as to ſo much 
of the Waſte, to which he had pleaded on fecit vaſtum, the Plaintiff ought to have 
replied fecit vaſtum, which was done only as to the Cutting of the Oaks, but not to 
the reſt of the Waſte; and the Reaſon is, becauſe by the Plea on fecit vaſtum nothing 

is admitted. 2 Lutwu. 1539. In Leigh verſus Leigh. Godb. 209. S. P. 
3 (G) Wh? 


(a) 


Who may join in the Action, and who not. 


1. A8 to Joyning in this Action, there is a Difference when two Perſons have an 
equal Eſtate and Inheritance, and when one of them hath a different or parti- 
cular Eſtate from the other; as for Inſtance, Leſſee for Life, and he in Remainder 
muſt join in an Action of Waſte; but where there are two Coparceners, or Tenants | 
in Common, and one makes a Leaſe, and the Leſſee commits Waſte, the Action ſhall 
be brought by the Leſſor only. Owen 11. Warnford's Caſe. 

2. One who was Tenant in Common with others of the third Part of a Reverſion, 
brought an Action of Waſte alone, without naming his Companions ; adjudged that 
the Action did not lie by him alone, for Damages and the Place waſted are not to be 
recovered by Moieties, or a third Part; and it would be very inconvenient to deliver 
ſuch Parts in Execution. Cro. Eliz. 357. Hill verſus Hart. 

3. Tenants in Common may join in an Action of Waſte, by the Opinion of two 
Juſtices ; but the other two were of a contrary Opinion, becauſe the Action is in the 
Realty; and in ſuch Actions they ought not to join. Noy 13. Brakſpear's Caſe. 
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Df Damages in Waſte, and of the Writ of Jnquiry, &e, 


1. WHEL Tenant by the Curteſy and the Heir join in an Action of Waſte, 4 Leon. 
the Tenant ſhall have locum vaſtatum, and the Heir ſhall have Damages. 1 126, 223. 
Leon. 48. Lewknor verſus Ford. - = Godb. 

2. If the Jury doth not find above forty Shillings Damages, the Plaintiff ſhall not 6. 8. C. 
have Judgment, therefore in Waſte, and a Judgment by Default, and a Writ of In- 
quiry iſſued, the Jury ſhall not enquire of the Place waſted, for that is confeſſed ; but 
only of Damages; and in this Caſe they found eight Shillings Damages and no more ; 
and thereupon the Plaintiff moved for a new Writ of Enquiry, and to ſtay the Return 
of the old Writ, but it was denied. Winch 5. Topping verſus King. 

3. The Leſſor being ſeiſed of a third Part of Lands, made a Leaſe thereof for forty 
Years, the Leſſee aſſigned the Term to R. V. and afterwards fold the Reverſion 
to B. G. and his Heirs, who had another third Part in the Land, before the Vendee 
made a Leaſe of that third Part to the aforeſaid R. V. ſo that now he was Aſſignee of 
the Term of forty Years in one third Part, and Leſſee of the Term of twenty-one 
Years in another Part, of both which Parts the Vendee died ſeiſed of the Reverſion 
which deſcended to his Son, who ſold the ſame to the Plaintiff, and afterwards R. I 
who was both Aſſignee and Leflee as aforeſaid, committed Waſte ; there was Judg- 
ment againſt him by Confeſſion, and a Mrit of Enquiry awarded, commanding the She- 
riff to go to the Place waſted, and there to enquire of the Damages; who returned the 
Inquiſition taken at R. without mentioning that he wer to the Place wafied, &c. and 
thereupon Judgment was given, that the Plaintiff ſhould recover Seiſis of the Places 
waſted, per vi ſum juratorum inquiſitiouis prædict', & damna ſua occaſione vaſti pred in tri- 
po, when in Truth they never viemed the Place waſted, according as the Writ direct- 
ed; and it was adjudged, that there was no Occaſion for them to view it, becauſe the 
Waſte was confeſſed by the Defendant; and therefore the Command in the Writ 70 go 
to the Place waſted, was mere Surpluſage ; *tis true, if the Writ of Enquiry had been 


awarded upon a Judgment by Default, there that Clauſe had been very neceſſary, be- 
| 2 2 2 32 caule 
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cauſe by the View the Waſte might be the better known; but 'tis needleſs where the 
Waſte is confeſſed. Poph. 24. Hayduck verſus Warnford. 
1 4. In Waſte there was a Judgment by Default, and a Writ of Enquiry awarded, 
| | upon which the Waſte was founded in two Houſes and three Gardens generally, as the 


Plaintiff had declared, and entire Damages; and thereupon a Writ of Error was | 

| brought, and the Error affigned was, that the Jury ought to have found ſeveral Da- | 

i mages for each Houſe and Garden, becauſe it might be under forty Shillings for ſome : 
il of them, and then the Plaintiff could not recover ; but adjudged, that when the She- 

| riff and the Jury have the View of the Place waſted; as they muſt where the Judg- 0 

" ment is by Default, there they may find entire Damages for the Whole; and it ſhall ( 
| never be intended that the Damage was ſo ſmall for any Part, that it might hinder the 

| Plaintiff to recover. Cro.. Car. 414. King verſus Fitch. . | CE | j 

| 375 n eg proc | | „F DEST ' ad wh | | 0 
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What (hall be Waſfe, and where tis well atſügned; where not. See b 

K. 12 for Years, with Liberty to cut down Trees to repair; he felled four Oaks ju 

for that Purpoſe, but afterwards ſold them, and bought four more as good as di 

thoſe which he ſold, which he employ'd to repair; adjudged this was Waſte, for the | 

Felling them was made wrongful by the Sale; ſo it is where a Leſſor was bound in a D 

Bond, conditioned to pay one Hundred Pounds, and the Leſſee cut down twenty Oaks ol 

and ſold them, and with the Money diſcharged the Bond; yet Waſte lies againſt him, ar 

though the Money ariſing by the Sale was employ'd for the Uſe of the Leſſor. Dyer uf 

35, 36. D 

2, Leflee for Years covenanted to repair the Banks, which were afterwards broken T 


down by a ſudden Flood, this is Waſte, and he is bound by his Covenant to repair 
them. Dyer 33. | . 2 
3. The Waſte was aſſigned in throwing down murum ligneum, and alſo in permitting 
murum coctilem, called a Brick-wall to fall down, and in breaking and deſtroying area: 
ligneam, called Planchers, & preſepia, called Mangers, of a certain Stable; and becauſe he 
did not ſhew that the Walls were coped or covered, nor that the Planchers, or Man- 
gers were fixed to the Stable and Land, adjudged this was no Waſte. Dyer 108. 
4. There is a Difference between a Leaſe of all Woods in and upon the Land, &c. 
and a Leaſe of all Woods growing on the Lands, for in the firſt Caſe the Leſſee hath 
Liberty only to take the Wood which was growing at the Time of the Leaſe made, 
and not ſuch which may grow out of the Stocks after that Wood is felled, for if he 
fells that, *tis Waſte. 3 Leon. 29, 18. S. P. | | 
5. The not ſcouring a Ditch or Mote, by Reaſon whereof the Groundſils of the 
Houſe are rotten ; or where Trees are cut down which ſtood in Defence of the Houſe, 
and the ſame is afterwards blown down, this is Waſte. Owen 43. Sicklehorn verſus 
Hatchman. 5 
6. Waſte may be committed in Glaſs Windows, becauſe tis Parcel of the Houſe, 
and ſhall deſcend with it to the Heir. 4 Rep. 63. Herlakenden's Caſe. 
ä 7. Leaſe of Land in which there was a Coal-mine, not open at the Time of the 
613. 8. C. Leaſe; yet if the Leſſee open it, tis Waſte; and if he aſſigns his Intereſt, tis ſtill 
Waſte in the Aſſignee; but where the Leaſe is of Lands, and all Mines in it, there 
the Leſſee may dig in it, and *tis no Waſte. 5 Rep. 12. Sander's Caſe. 
8. Feoffment in Fee, made by the Husband to the Uſe of himſelf and his Wife for 
Life, Remainder to the Heirs of the Husband; there were Underwoods growing on 
the Lands, which were uſually cut by 'Tenant for Life, at twenty-one Years Growth; 
the Husband ſuffered them to grow twenty-five Years during the Coverture, and then 
died ; adjudged this ſhall bind the Wife ; for where the Law hath appointed a Time 
for Tenant for Life to fell Underwood, and *tis not done in that Time, it ſhall not be 
done afterwards, for tis Waſte if done. Godb. 4, 5. 
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9. Dividing 
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9. Dividing a Meadow into ſeveral Cloſes is not Waſte, for the Meadow may be 
more profitable, being thus divided; but Converting it into an Orchard is Waſte, tho' it 
may be more profitable. 2 Leon. 174. 

10. Leaſe of Mines for Years, with Liberty to dig, and make Profit of the Mine ; 
the Leſſee digged for Mine, and fold the Gravel; adjudged that the Sale was no Waſte, 
becauſe the Digging, which was the firſt Act, was no Waſte. Mich. 27 Eliz. Godbolt 
28. ; 

11. The Rooting up white Thorn is Waſte, but not if tis only cut dowr:, unleſs the 
were very great, and growing in Paſture Grounds, for the Defence and Shade of the 
Cattle. 2 Cro. 126. | ) un TIS. 359133 

12. It is Waſte to convert a Corn-mill into a Horſe-mill or Fulling-mill, though 
it may be for the Advantage of the Leflee. 2 Cro. 182. The City of London . 
Grimes 5 

13. Where Villous grow, fo as they defend the Houſe from Storms and Winds, 
and the Leſſee for Years cuts them down, tis Waſte. Hob. 219. Greiſley verſus 

14. In Waſte, &9c. the Plaintiff aſſigned the Waſte, for that the Leſſee ſufferred 
the Banks of the River Trent, which run near the Lands, to be out of Repair, by 
Reaſon whereof the Water broke the Banks, and overflowed his Lands; and this was 
adjudged Waſte, becauſe the River Trent is not ſo violent, but that the Defendant might 


keep it within Bounds ;. but tis otherwiſe of the Sea. Moor 62, 69. Griffith's Caſe. 13. 


15. In Waſte, Oc. the Writ was, that the Defendant committed Waſte on the 
Lands; and in the Declaration, the Plaintiff aſſigned the Waſte in felling Trees; ad- 
judged that this would not maintain the Writ; but if the Waſte had been aſſigned in 


digging Clay, Chalk, or Stones, it had been otherwiſe. Moor 13. 


z M 4 


16. In Waſte, the Plaintiff aſſigned the Waſte in taking and carrying away 70 
Doors with the Poſts ; the Defendant pleaded, that after he was in Poſſeſſion, by Virtue 
of a Leaſe from the Plaintiff, he (the Defendant) ſet up the ſaid Doors and Poſts, 
and took them away at the End of the Term, as it was lawful for him to do; and 
upon Demurrer, this was adjudged an ill Plea, and that it was Waſte ;; but for inner 
Doors tis otherwiſe, if the Defendant put them up after the Commencement of his 


Term. Moor 17). Cook's Caſe. 
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hat ſhall not be Malte. 


1. THE Felling Hornbeams, Hazels, Willows, Sallows, though of forty Years 
| Age, is no Waſte, becauſe theſe Trees would never be Timber. Godb. 4 

2. Leſſee for Years of mineral Lands, with Liberty to dig and make Profit of the 
. Mines; he digged a Mine, and ſold the Gravel; adjudged this was no Waſte, becauſe 
the Digging which was the firſt Act, was no Walte.  Godb. 28, ' 


3. It is no Waſte to cut Quick/et Hedges, but rather good Husbandry, becauſe they 
grow again better and thicker ; neither is it Waſte to cut and fell Underwood of Ha- 
zel, Willows, Thorns,' &c. every ten Years, unleſs he diggeth them up by the Roots, 
Godb. 209. Gage verſus Smith. Autea Damages. (F) 11. S. C. (A) 6. S. C. BP. 
4. Where Leſſee for Years converted a Meadow into a Hop-Ground ; adjudged no 
Waſte, becauſe it may be of greater Profit than before, and eaſily converted into Mea- 
dow again. 2 Leon. 174. FFF e 

5. Waſte cannot be aſſigned in killing Deer, unleſs the Defendant kill the whole 
Stock; for if there are ſufficient Store left in the Park, tis no Waſte. 1 Leon. 221. 
222ͤð—᷑ 1 cnn 9f 1o3l6 s 97 an 
6. Leſſee for Years, upon Condition that the Leſſee ſhall do no Waſte, there being 
a''Fiſh-pond on the Lands demiſed, ſtored with Carps, c. a Stranger, in the Pre- 
ſence of the Leſſee, deſtroy'd all the Fiſh, and thereupon the Leſſor entered; the 
Queſtion was, whether this was Waſte within the Statute of Glouceſter; it was ſaid 
that it was, becauſe Fiſh are Parcel of the Inheritance, as Deer are in a Park encloſed; 
but the better Opinion was, that it was not; *tis true, the Deſtroying Doves in a Dove- 
cote is Waſte, but tis not ſo to deſtroy Conies in a Warren. 4 Leon. 240. 


» | (L) Without 


Without Jmpeachment of Waſte, &c. See Verditt. (Hi). 


I 1 in-Fee- ſimple made a Leaſe for Years, c. without Impeachment of 
„ Waſte ; adjudged, that the Property of the Trees growing on the Land re- 
mained ſtill in the Leſſor, for theſe Words without Impeachment of Waſte did not tranſ- 
fer any Property to the Leſſee; for if the Leſſor cut and carry away the Trees, the 
Leſſee in an Action of 'Treſpaſs ſhall recover Damages only for the Treſpaſs on the 
Lands, and not for the Trees. Dyer 184. Dauntſey verſus Southwell. 
2. Tenant for Life (without Impeachment of Waſte) cut down Trees; adjudged, that 
if there had not been ſuch a Clauſe, then he in Reverſion ſhould have the Trees as 
Parcel of the Inheritance; but that the Clauſe did not give the Tenant for Life a 
greater Intereſt in the Trees, but only ſerved to exempt him from an Action of Waſte. 
6 Rep. 63. In Sir Moile Finch's Caſe. 

3. A Leaſe was made to two during their Lives, & alterius eorum dintins viventis, 
without Impeachment of Waſte, durante vita ipſorum; one of them died; and the 
and the Queſtion was, whether the Survivor ſhould be puniſhable for Waſte, becauſe 


the Liberty to be diſcharged of Waſte ſeemed to be narrower than the Limitation of 


the Eſtate, the one being durante vita ipſorum, and the other durante vita alterius eorum 
diutius viventis ; but adjudged, that the Liberty did run with the Eſtate, and ſhould 
endure as long as that continued. 3 Leon. 151. Robert's Caſe. 5 

4. The Privilege which is given by theſe Words (without Impeachment of Waſte) is 
annexed to the Privity of Eſtate between the Parties themſelves ; for if he who hath 
this 1 aſſign his Intereſt over, or accept a greater Eſtate; the Privilege is 
gone; tis ſuch a Privilege, that though no Waſte is done, and though the Houſe is 
blown down by Tempeſt, yet he ſhall have the Timber; ſo likewiſe if Trees are 
blown down by the Wind; for when they are ſevered from the Land by the Act of 
God or of the Law, or of the Party, the Property of them is in him who hath this 
Privilege by Virtue of theſe Words, without Impeachment of Waſte. 11 Rep. 79. In 
Lewis Bowle's Caſe. | 

5. The Lord Bernard upon his Marriage, and in Conſideration of 10000 J. Portion, 


ſettled Raby Caſtle, &c. to the Uſe of himſelf for Life, without Impeachment of Waſte, 
Remainder to his Son for Life, who now brought a Bill againſt his Father to enjoin 


him from pulling down this Cuſtle; and the Lord Chancellor Cowper granted an In- 
junction, becauſe this was an Abuſe of his Power, that being only to cut down Tim- 
ber and open Mines. 1 Salk. 161. Vane verſus Lord Bernard. 


Ways, 
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Of Indictments concerning Highways. 


Ways, 


Caſes concerning Highways. (A) | Pleadings about Highways. (C) 
(B) 


(A) 


Caſes concerning Highways. See Action on the Caſe. (R) per to- 
6 tum. See 2 Treſpaſs. (I) per totum. 


. L L Ways which lead from one Town to another, are called Highways ; 


but thoſe which lead from a Town or Village to the Church, are called 
Common Ways ; and every Nuſance done in a Common Way ſhall be pu- 
| niſhed by an Action on the Caſe. 

2. Treſpaſs for breaking his Cloſe, Ec. the Defendant preſcribed to have a Way over 
the Land, in which the 'Treſpaſs was ſuppoſed to be done, for carrying of 'Tithes from 
ſuch a Place ſque. ad Rectoriam de B. &c. adjudged, that this was no good Plea, 
becauſe the Rectory which is the Terminus ad quem is incertain ; for that conſiſts of 
Glebe and Tithes ; and there is no Place certain to which the Tithes are alledged to be 


carried, as to the Parſonage Houſe or Barn ; it ſhould have been that the Defendant 


is ſeiſed in Fee of the Rectory of B. and that Time out of Mind he and all thoſe 
whoſe Eſtate he had, E9c. have uſed for themſelves and their Tenants and Servants, 
to carry the Tithes from ſuch a Place over the locus in quo, &c. unto ſuch a High- 
way, and name it which is next to the Place where, Sc. 2 Leon. 10. Mich. 20 
Elix. | | 

3. Treſpaſs, &c. the Defendant pleaded, that he is a Clerk and ſeiſed of the Recto- 
ry of the Pariſh Church of B. and of a Meſſuage called the Parſonage Houſe 
in his Demeſne, as of Fee, in Right of the Church, and ſo preſcribed to have a Way 
from the ſaid Meſſuage over the Jocus in quo, &c. to an Hamlet, &c. it being found for 
the Defendant, it was objected that his Plea was not good, becauſe he alledged a Pre- 


ſcription in himſelf, and in his Predeceſſors Parſons of the Pariſh of B. but did not 


alledge that he was Parſon there; beſides, he did not alledge in what Town the Par- 
ſonage Houſe was, from and to which he claimed this Way ; but adjudged that the 
Preſcription was good, for he ſet forth that he was a Clerk, and ſeiſed of the Parſo- 
nage Houſe jure Eccleſix; and no Man can be ſeiſed of ſuch a Right but a Parſon ; 
and it ſhall be intended that the Parſonage Houſe is in the Town where the Pariſh 
Church is alledged to be, Cro. Elix. 898. Sands verſus Pindar. | 

4. Reſcous, Ec. grounded on a Preſentment in a Court-Leet againſt the Defen- 
dant, for diverting the King's Highway to the Nuſance of the Subjects, for which he 
was amerced, and the Diſtreſs taken ; and upon a Demurrer it was adjudged that this 
Preſentment was void, becauſe the Word D7ivert is proper for a Kiver, but not for a 
Highway, which may be obſtructed, but not diverted. 1 And. 234. Agmondeſham 
verſus Cornwallis. 


I | 5. Al- 


- ** 


Ways. 


_ 


5. Adjudged, that where a Man had a Cloſe and a. Wood adjoining to it, and 


Time out of Mind there had been a Way over the Cloſe to the Wood ; and after- 
wards the Cloſe was ſold to one, and the Wood to another; the Perſon who bought 
the Wood ſhall not have a Way over the Cloſe, unleſs tis particularly reſerved in the 
Purchaſe-Deed of the Wood. Cro. Eliz. 300. See pl. 19. contra. Unity of Poſſeſſion. 


) 9. 

6. In Treſpaſs, &c. the Caſe was, (viz.) Land was ſold, and afterwards the Ven- 
dee claimed a Way over Part of the Plaintiff*s Land, there being uo other May to the 
new purchaſed Lands ; adjudged, that the Way remained as before, and the Purchaſer 
might juſtify the Uſing it, becauſe *tis a Thing of Neceſſity, though it was not reſerved 
in the Deed of Purchaſe. 2 Cro. 170. Clerke verſus Coggs. 190. Beandly verſus Brook. 
S. P. See Unity of Poſſeſſion. (A) 5. S. P. 

J. Caſe, &c. for ſtopping a Way, in which the Plaintiff declared that he ought to 
have a Way over the Lands of the Defendant, for his Carriages at any Time, chen 
be ſhould have Occafion to uſe the ſame ; and ſet forth, that the Defendant had ſtopped 
the Way, ſo as the Plaintiff cold not uſe it; after a Verdict for the Plaintiff, it was 
objected that the Declaration was not good, becauſe the Plaintiff did not ſhew that 
he had Occaſion to make Uſe of the Way, and how, and in what Manner; but adjudged 
good, for the Action lies for ſtopping it, without ſhewing that he had Occaſion to uſe 
it. 2 Bulſt. 121. Collicum verſus Tucker. fe 

So a Preſcription for a Way tam pedeſtrem quam equeſtrem for all Carriages, he can= 
8 have a Cari-May upon this Preſcription, for every Preſcription is fricti Juris. 

eon. 224. | LD 

8. In Treſpaſs, Quare clauſum fregit, &c. the Defendant juſtified, that he did enter 
and diſtrain for an Amerciament impoſed on the Plaintiff in the Sheniff*'s Torn, for en- 
croaching on the Highway, &c. it was objected againſt this Plea, that the Defendant did 
not ſhew that this Encroachment was preſented before the Juſtices of Peace, at their 
Quarter-Seſſions, as tis 8 by the Statute 1 Ed. 4. cap. 2. but adjudged, that 
Statute extends to Treſpaſſes, which are contra pacem, and to no other; and this ap- 
pears by a ſubſequent Clauſe in the ſame Statute, by which tis enacted that the Offen- 
ders ſhall be impriſoned : Now in the principal Caſe an Encroachment on the High- 
way is not an Offence contra pacem, neither can ſuch an Offender be impriſoned ; and 
'tis plain, that the Lord of a Leet may diſtrain for an Amercement, without any 
Preſentment before the Juſtices. Tri7. 10 Fac. Godbolt 190. Hardingham's Caſe. 

9. Libel in the Spiritual Court for a Way to the Church, and preſcribed for it ; 
the Defendant ſuggeſted for a Prohibition, that true it is, that the Plaintiff had uſed 
the Way not of Right, but by Permiſſion and Leave of the Defendant and his An- 
ceſtors, and in no other Manner; and thereupon a Prohibition was granted. 2 Roll. 
Rep. 41. Hill verſus Bedoe. | 

Lo. The Defendant was indicted for not working on the Highway; it was objected 
that this Indictment was ill, becauſe it was not ſet forth that the Proſecutors were Su- 
perviſors, neither was the Day and Year ſet forth, neither was it ſaid that the High- 
way did lead to any Market or Vill; but theſe Exceptions are over-ruled, for tis not 
neceſſary to ſhew that they were Superviſors, and every Highway leads to ſome Mar- 
ket Town or Vill; the principal Objection was, that the Indictment ſet forth that the 
Defendant having ſo much Land committed the Offence, when he is not chargeable, 
unleſs he occupy the Land himſelf, for if let to a Tenant, then the Landlord is not 
chargeable ; but they would not quaſh the Indictment, without a Certificate that the 
Way was repaired. 2 Roll. Rep. 412. Nottingham's Caſe. DR | 

11. Caſe, Ec. in which the Plaintiff declared, that he was ſeiſed of a Meſſuage, Ec. 
and fo preſcribed to have a Way from the ſame to ſuch a Place for him and his Ser- 
vants, Sc. as well on Foot as with Carts, and ſo back again, and that the Defendant 
had. ſtop'd it up to his Damage, c. upon not Guilty pleaded the Jury found for the 


Plaintiff, as he had declared; it was moved in Arreſt of Judgment, that they ought 


to have found that the Way was appurtenant to the Meſſuage, which being omitted both 
in the Declaration and the Verdict, tis ill; but adjudged, that the Plaintiff ſhall ne- 


ver lay in his Declaration that the Way is appurtenant, becauſe *tis only an Eaſement 


and not an Intereſt. Trin. 7 Fac. Telv. 159. Godby verſus Frith. 

. 12. In Treſpaſs the Defendant preſcribed for a Paſſage to a Field; this was held ill, 
becauſe Paſſagium is an improper Word for a ay, for it properly ſignifies a Paſſing 
over the Water, and not a Way over the Land. Tel. 163. 2 Litw. 1517. In Benning- 
ton and Taylor's Caſe. S. P. | 
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W. Jones 13. Treſpaſs for breaking his Cloſe and cutting and throwing down a Gate ; the De. 


—— 


— 


221. S. C. fendant pleaded, that the Gate was ſet up croſs the Highway, and ſo fixed that ni 
People could not paſs without Interruption by Reaſon of the ſaid Gate, and there- 2 
fore he juſtified the Pulling, Cutting and Throwing it down ; the Plaintiff replied, th 
that he ſet up two Poſts on each Side of the Way, and did hang the Gate on one of T 
them, that it might ſhut and preſerve the Woods from Cattle, and that the People th 
might paſs without any Hindrance, abſque hoc, that the Gate was ſo fixed, that Peo- T 
ple could not paſs without Interruption by the Gate ; and upon Demurrer adjudged, or 
that the Hanging a Gate croſs the Highway is a Nuſance, for the Way is not eaſy and C 
free to paſs as before; tis true, the uſual Courſe is to redreſs ſuch Nuſances by In- ul 
dictment; but every Perſon may remove the Nuſance, and that by Cutting or 'Throw- ni 
ing it down, if there be Occaſion ſo to do; *tis likewiſe true, that there are many fic 
Gates croſs the Highways, but they muſt be antiently ſer up, and it ſhall be intended nc 
by Licence from the King, and upon the Writ ad quod damnum. Cro. Car. 184. Fames W 
verſus Heyward. th 
14. Information againſt the Inhabitants of Shoreditch, for not repairing the High- D 
4 way; the Iſſue was, whether they ought to repair it or not; adjudged, that by the in 
| Common Law the Inhabitants of every Pariſh ought to repair all Highways lying with. 
1 in their Pariſh, unleſs ſome other Perſon is bound by Tenure or Preſcription to do d: 
| it; and in this Caſe ſome of the Inhabitants of that Pariſh would have been Witneſſes fr 
f; to prove that ſuch particular Perſons, whoſe Houſes were adjoining to the Highway, ti 
| had uſed Time out of Mind to repair it; but they were not allowed to be Witneſſes, 4 
v4 becauſe they were Defendants in the Information. Trin. 15 Car. March 27. The King be 
{1 verſus Inbavitants of Shoredith. | W 
fl 15. Caſe, Ec. herein the Plaintiff declared that his Wife, dum ſola, was poſſeſſed ar 
1 of a Cloſe for a certain Term of Years ; and that the Defendant had another adjoin- Þ 
. ing to it in the Pariſh of St. Martin, &c. and then ſets forth a Cuſtom in that Pariſh, that at 
i all the Occupiers of the Plaintiff's Cloſe had a Way from thence to ſuch a Place, Ec. 
i1 and that the Defendant had erected a Building croſs that Way; upon not Guilty 
l pleaded the Plaintiff had a Verdict, but could never get Judgment, becauſe he cannot 
i apply a Cuſtom in a Pariſh to a particular Place or Cloſe in the ſame Pariſh. Cro. Car. 
bl 418. See Cuſtom. (C) 3. S. C. | Ds 
ll 16. The Caſe upon the Pleadings was thus, (viz.) A Man had three Cloſes, and 
ll the uſual Way to the third Cloſe was over the other two; all which Cloſes he ſold to 
4 IV. who afterwards ſold two of the 0 to N. without reſerving the Way to the third 
hi Cloſe ; and in an Action of Treſpaſs brought againſt the Defendant for going over 
| the third Cloſe to thoſe Cloſes which he had newly purchaſed, the Jury found that 
|| there was 0 other Way to thoſe two Cloſes, and for that Reaſon it was adjudged that 
l I. ſhould have the Way, for it would be an Injury to the Publick, that a Cloſe ſhould 
i lie freſh for Want of a Way to it. 2 Sid. 39, 111. Parker verſus Nelſted. See Unity I. 
if of Poſſeſſion. (A) 7. | 
4 17. Information againſt the Hundred of Jarnton for not repairing a Highway; the a 
ll Defendants plead non reparare debent, upon which they were at Iſſue; and though it cu 
| was ill, the Court would not quaſh it till the Iſſue was try'd, that it may be known who x 
b ought to repair; it was try'd, and the Jury found quod non reparare debent, but did not 
4 find who ought to repair, and therefore no Judgment could be given ; but adjudged, t) 
| that the Judgment ſhall be that Tarnton eat acquietata, and that the other Vill | - 
| between whom the Iſſue was ſhould repair. Sid. 140. The King verſus Inhabitants of cl 
| Tarnton. | | | 
18. In Treſpaſs for driving Cattle over the Plaintiff's Cloſe ; the Caſe upon a De- G 
murrer was, V. R. had a Way to his Cloſe over the Cloſe of the Plaintiff, and Ec 
drove his Cattle over that Cloſe to his own Cloſe; and being there, he drove them to P 
another Cloſe beyond the Cloſe of the Plaintiff ; it was inſiſted that when his Cattle al 
were at his own Cloſe, he might drive them any whither ; but adjudged, that if it 
ſhould be ſo, then the Defendant might purchaſe ſeveral Cloſes or Acres contiguous | fe 
to the Plaintiff's Cloſe, and drive his Cattle to each or all of the ſaid Cloſes, and As 
by this Means the Plaintiff would loſe the Benefit of his Cloſe. 1 Mod. 190. Howell T 
verſus King. tl 
1 19. Where a Man hath an Houſe and a Way to it through the Freehold of another, h 
8 and the Way is ſtopped, and afterwards the Houſe is ſold ; in ſuch Caſe the Purcha- tl 
Requeſt, fer cannot have an Action for ſtopping the Way, till Regueſt made to remove the Nu- li 
(A) 27. ſance. 1 Vent. 48. Tomlin verſus Fuller. e L 
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20. in Replevin for taking a Gelding in Delphſield, &. the Defendant Wade Cog= 
niſance as Bailiff to Jane Ball, for that the Place where contained ten Acres in Tun- 


fall, of which ſhe was feiſed in Fee, and ſo juſtifies the Taking, Oc. Damage-feaſant ; 


the Plaintiff in Bar to the Avowry ſets forth, that before the ſaid Fare had an 

Thing, Ec. one Robert Sneyd was ſeiſed in Fee of the Manor of Tonſtal, of which 
the Cloſe called Delphfield, and another Cloſe called Limefield was Parcel; and that 
Time out of Mind there had been a Coal-Mine in Limefield ; ſo he derives a Title to 
one Wedgwood, of a Moiety of the ſaid Coal-Mine, of whom the Plaintiff bought 
Coals; and that he gave the Plaintiff Leave to carry them from thence through an 
uſual Way through the Delphfield, &c. and avers, that it was the uſual and a conve- 
nient May; and upon Demurrer it was inſiſted for the Defendant, that it was not ſuf- 
ficient for the Plaintiff to aver that it was an »ſual and convenient Way, becauſe it doth 
not follow from thence that it muſt be a neceſſary May, or that there was no other 
Way from the Limefield, but through the De/phfield ; ſo that it not appearing but 
that there might be another Way to and from the Limefield, and not through the 
Delphſield, there could be no abſolute Neceſſity for a Way there; to which the Court 
inclined. 2 Lutw. 1241. Simpſon verſus Tellwrigbt. 

21. Treſpaſs, Sc. for breaking his Cloſe called the Orchard in Whaley ; the Defen- 
dant pleaded, that he is a Pariſhioner of Balſover, and preſcribed for s Foot-wa 
from thence through the Orchard to Whaley, &c. the Plaintiff traverſed the Preſcrip- 
tion, upon which they were at Iſſue, and the Jury found for the Defendant ; and upon 
a Motion in Arreſt of Judgment, it was objected, that it was impoſſible there ſhould 
be ſuch a Preſcription, becauſe according to the Plaintiff's Shewing, the Orchard was in 
Whaley, ſo that tis impoſſible for the Defendant to have a Way through the the Orch- 
ard to Whaley, becauſe when he is at the Orchard, he is in Whaley ; but adjudged, that 
Whaley ſhall be intended the Vill it ſelf where the People dwell, and Orchard may be 

at the fartheſt Extent of the Pariſh. 2 Lutw. 1566. Poynton verſus Wilſon. 


Cr 


(B) 
* Judicments concerning Dighways: 


1. INdictment at the Seſſions for ſtopping communem viam pedeſiren ad eccleſiam; it 

was objected, that it would not lay for a Path to the Church, for that was only 
a Nuſance to the Pariſhioners, *tis a private Damage; but it being laid ad commune no- 
cumentum, the Church may be the Terminus ad quem, and the Way may lead farther. 
1 Vent. 208. Thrower's Caſe. | . 

2. Where a Pariſh is indicted for not repairing a Way, they cannot plead not Guil- 
ty, and give in Evidence that ſuch a one is bound to repair it, either by Tenure or 
Preſcription, becauſe the Pariſh is chargeable de communi jure, and if they would diſ- 
charge themſelves, they muſt plead the Preſcription, &c. 1 Vent. 256. 1 Mod. 112. 

3. Treſpaſs, Cc. for breaking his Cloſe, and carrying away diverſa onera equina of 
Gravel, by Reaſon whereof viam amiſit ; after a Verdict for the Plaintiff, it was inſiſt- 
ed in Arreſt of Judgment, that diverſa onera equina was very incertain, and that the 
Plaintiff had not ſet forth any Title to the Way, or any Certainty of the Place a quo 
and ad quem it led; the Judgment was ſtay'd. 2 Vent. 73. Blake verſus Clottie. 

4. Caſe, c. for ſtopping a Way, in which the Plaintiff declared that he was po/- 
ſeſſed, &c. of an antient Mefſuage, and had a Foot-way over the Defendant's Ground 
as belonging to the ſaid Meſſuage, & de jure habet, and that the Defendant ſtopped it, 
Sc. the Defendant pleaded a frivolous Plea ; and upon Demurrer, it was objected that 
the Declaration was ill, becauſe the Plaintiff did not preſcribe, or otherwiſe entitle 
himſelf to this Way, than by a bare Poſſeſſion of the Meſſuage; and this is not like 
the Caſe of Dent and Oliver, where a Seiſin in Fee was alledged of the Manor, Ec. nor 
like the Caſe of Stackman and Meſt. 2 Cro. 43. where a Preſcription was laid in the 
Dean and Chapter (who had the Fee) for a Way ; but adjudged, that this Declaration 


was good, it being but a poſſeſſory Action, and like the Caſe of St. John verſus Moody, 


where it was ſo adjudged. 2 Vent. 186. Warren verſus Sainthill, ny 
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5. Indictment was found againſt the Defendant, for that ſhe vi & armis Part of the 
Highway, leading from Shoreditch to Stoke Newtngton through Hog ſden, poſtibus & re pa- 
gulis incluſit; upon a Trial at Bar, the chief Queſtion was, whether the Place encloſed 
was an Highway: Hale Chief Juſtice ſaid, that a Way leading to any Market, and 
communicating with any great Road was an Highway; but if it leads only to a 
Church, or to a Houſe or Village, or to particular Fields, 'tis a private Way; that 
the Pariſh of- common Right is to repair an Highway, unleſs particular Perſons are 
obliged by Cuſtom or Preſcription ; but private Ways are to be repaired by the Vil- 
lage or Hamlet, or ſometimes by a particular Perſon. 1 Vent. 189. Auſtin's Caſe. 

6. Prefentment in the Seſſions by one Juſtice of Peace, upon his View that the 
Highway between Guildford in Surrey and Okingham in Berks, (viz.) in Stoke Common 
was out of Repair, and that Sir Nicholas Stoughton ought to repair it ratione tenure, of 
certain Lands Parcel of the ſaid Common, which he had encroached and encloſed from 
the Highway, and which Time out of Mind had been Parcel of the Highway; and that 
he had not repaired it, ad commune nocumentum, &c. this Preſentment was removed into 
B. R. and the Defendant pleaded, that the Inhabitants of Stoke near Guildford ought 
to repair this Way, and traverſed that he ought to repair it ratione tenure, & c. and 


upon Demurrer to this Plea, it was objected that it was ill, becauſe the Defendant 


had not anſwered the Encroachment, which was the principal Matter ; but adjudged, 
that the Defendant being e to repair, Ec. ratione tenure, that was the principal 
Matter to be anſwered ; becauſe if he had been chargeable by Reaſon of the Eucroach- 
ment, he ought only to be charged with that, and not ratione tenure ; for there is a 
great deal of Difference between theſe Charges, becauſe where there is an Encroach- 
ment, the Party may lay it open when he pleaſes, and is chargeable to repair no longer 
than he continues the Encroachment ; but where the Charge is to repair ratione tenuræ, 
though he lay the Land open to the Highway, he is ſtill bound to repair. 2 Sand. 
160. The King verſus Stoughton. Siderfin ſays it was ill, becauſe it was by Way of Pre- 


ſcription, when it ought to be by Way of Cy/toim. See 1 Cro. 366. 


I * 8 I 6? . 


7. Upon an Indictment for not repairing a Highway, if the Defendant produce a 
Certificate before the Trial, that the Way is repaired, he ſhall be admitted to a Fine; 
but after a Verdict, the Certificate is too late; for then he muſt have a Cat to the 
Sheriff, who ought to return that the Way is repaired, becauſe the Verdict, which is a 
Record, muſt be anſwered by a Record. Raym. 215. Houghton's Caſe. | 

8. Treſpaſs, Ec. quare clauſum fregit; upon not Guilty pleaded, the Defendant 
gave Evidence that it was in an Highway; ruled by Holt Chief Juſtice, that this is a 
ſpecial Juſtification, and ought not to be given in Evidence upon the general Iſſue. 
1 Salk. 287. Watſon verſus Sparks. | | 

9. The Defendant was indicted for not working towards the Repairs of the High- 
ways, according to the Statute, for that fix Days, between ſuch a Time and ſuch a Time, 
were appointed by the Juſtices, and that the Defendant did not come, Ec. adjudged 
ill, becauſe the Juſtices ought to appoint particular Days, and not generally ſo many 
Days between ſuch a Time, Ec. therefore the Appointment being ill, the Defendant 
was not bound to come. 1 Salk. 357. The Queen verſus Kyme. | 

10. In a ſpecial Verdict on an Indictment, for not repairing a ruinous Houſe ſtand- 
ing on the Highway, which the Defendant was to repair ratione tenure : The Caſe 
was, that he was only Tenant at Will, and Occupier of the Houſe ; and the Queſtion 
was, whether he was liable ratione tenure; adjudged that is only an idle Allegation; tis 
the Occupier who is chargeable to the Publick, and *tis not material what Eſtate he 


hath in the Houſe. 1 Salk. 357. The Queen verſus Watts. 


11. The Defendants were indicted for not repairing a common Foot-way ; they con- 
feſſed the Indictment, and ſubmitted to a Fine; adjudged that the Matter is not ended 
by their being fined, but that Writs of Diſtringas ſhall be awarded till B. R. is ſatisfied 
that the Way is repaired, as it was when it was at the Beſt. 1 Salk. 358. The Queen 
verſus Inhabitants of Cluworth. 

12. By the Statute 5 Fiz. tis enacted, That the Preſentment of a Fuſtice of the 
Peace upon his own Knowledge, ſhall be of the ſame Effeft in Law, as a Preſentment by 4 
Fury, who may thereon aſſeſs Fines at the Seſſions, ſaving to the Perſon, who ſhall be touch- 
- 7 2 Preſentment, bis lawful Traverſe, as he might have to any Indiftment for a 
r | 

The Caſe was, the Juſtices preſent a common Highway, leading from ſuch a Place to 
Hornſey Church, to be out of Repair, and that the Inhabitants of Hornſey ought to re- 
pair it; upon a Traverſe to this Preſentment, the Jury find that the Way was out of 


Repair, but that it was not a common Highway ; the Queſtion was, whether it ſhould 


be pleaded ſpecially that it was not a common Highway, or whether it might be given in 
| Evidence 


Wills. 
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Evidence upon the Traverſe; it was inſiſted, that it might be given in Evidence upon x 4 
the Traverſe, becauſe if the Inhabitants had been indicted for not repairing the High- 411808 
way, upon not Guilty pleaded, they might have given in Evidence, that it was not 3 L400 
a Highway; for if inſtead of not Guilty, they had pleaded that it was no Highway, 115 
that would have amounted to no more than the general Iſſue; if then it might have ne 
been given in Evidence upon the general Iſſue on an Indictment, then this Preſentment #1840 
by the Juſtices is extrajudicial, becauſe their Authority is limited to common Highways, | WS || 
but this is found to be a private Fay: Sed per Cur” in this Caſe they ought to have | Wil | 
pleaded reparare nou debent, and that ſuch a Perſon (naming him) ought to repair, but | 1 IM 
by taking the Traverſe, the Preſentment is admitted to be good. 4 Mod. 38. Hornſey $i: 300 
Inhabitants Caſe. 1 1 1 
13. Information againſt the Defendant for not repairing a Highway ratione tenuræ, = | 
between Stratford and Bow ; it was 'tried in Bar by an Eſſex Jury, and the Evidence ii 
againſt the Defendant · was, that Maud the Empreſs 4 Lands to the Abbeſs of Bark- l 
ing to repair this Way; that the Abbeſs ſold theſe Lands to the Abbot of Stratford, 4,010 
who by the Conſent of the Convent, charged all his Lands for the Repair of this 1 id li 
Highway; that upon the Diſſolution his Lands being veſted in the Crown, were granted 1 1 | 
to Sir Peter Mewtis, and from him by ſeveral meſne Conveyances to the Defendant; 5 | 1040 
none were admitted to be witneſſes who lived in the Pariſhes of Stratford or Bow. N 
It was inſiſted on the other Side, that no other Lands ought to be charged but thoſe e 
which were originally given for that Purpoſe by the Empreſs Maud, and that Proof 1 
muſt be made that the Defendant had ſome of thoſe Lands, otherwiſe he could not I 
be charged ratione tenuræ; but per Cur, all the Lands of the Abbot of Stratford are is W.. 
liable, and directed the Jury to find accordingly. 4 Mod. 48. The King verſus Bucke= 1 
1 
FE. | 
Pleadings about Ways. 9 
1. I Nformation againſt the Defendant for topping the Highway, the Word was 0. N 
L pabat, and the Evidence was that he plowed it; adjudged that this Evidence 1 
maintained the Information. 1 Vent. 4. Sir Tho. Greiſly's Caſe. | 4 
2. In Treſpaſs, Oc. for breaking his Cloſe; the Defendant juſtified by Reaſon of a WH! 
Way leading from his Houſe, zhrough the Place where, &c. to the King's Highway, in __ 
the Pariſh of D. called London Road; upon which they were at Iſſue, and the Jury WW: 
found for the Plaintiff; it was moved in Arreſt of Judgment, that here was no Iſſue __ 
joined, becauſe of the Incertainty of the Terminus ad quem, for 'tis not ſaid whither 1 
that Road did lead; but adjudged, that ſince the Jury found that the Plaintiff had a 1 
Way over the Place where, tis not material whither it leads, eſpecially after a Ver- 1 
dict, when the Right had been tried. 1 Vent. 13. Clerke verſus Cheyney. 1 1 
. 
Wil 
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T Common Law a Man could not deviſe the Lands which he had by De- 
ſcent, though he might thoſe which he had by Purchaſe ; *tis true, he 
might deviſe thoſe Lands which he held for a Term of Years, becauſe ſuch 
an Eſtate is of little Regard in the Law; but not thoſe Lands of which he 

had the Fee-ſimple in Poſſeſſion or in Reverſion expectant upon an Eſtate-tail; yet in 

certain Burrough Towns, the Inhabitants might deviſe the Houſes and Lands which 

they had by Deſcent, and this was a Liberty which they claimed by the Cuſtom of 
thoſe Places. — 

*32H.8, 2. But this Inconvenience was remedied by the Statutes * 32 and 34 H. 8. the Pre- 

24 ll. 8 amble of the firſt of which Statutes recites, that The King being always gracious to his 

cap. 5. obedient Subjects, and conſidering that they were not able to pay their Debts, or advance 

their Children out of their perſonal Eſtates, was contented that it be enacted by Authority of 
Parliament, that his Subjects might by their laſt Wills and Teſtaments deviſe their Manors, 
Lands, Tenements and Hereditaments at their Pleaſure. - 


1. 


9 c. dead; yet this was adjudged a good Will within the Statute. 1 And. 34. Sackvile ver- 


us Brown. 
5. The Teſtator intending a Voyage beyond Sea, wrote a Letter, in which he ap- 
pointed to whom his Lands ſhould remain ; adjudged this was a good Will in Wri- 
ting. Moor 17). Weſt's Caſe. = | 
6. The Teſtator deviſed his Lands by Parol, without appointing his Will to be writ- 
ten ; afterwards another Perſon, without the Direction or Knowledge of the Teſtator, 
put it into Mriting, in the Life-time of the Teſtator ; this was adjudged a good Will. 
2 Leon. 35. 3 Leon. 79. S. C. 4 Leon. + = | ; 
i Leon. J. In the very next Year this Cale happened, (viz.) The Teſtator deviſed his 
113. S. C. Lands by Parol, and a Perſon then preſent reciting the Words to him, asked if that 
was, or ſhould be his Will, who replied that it ſhould ; then the faid Perſon put it into 
Writing only for his own Remembrance, but without the Appointment, or Direction 
of the Teſtator who was ſtill living ; now this was adjudged a void Deviſe, becauſe the 
Will was not written by the Appointment, or Conſent of the Teſtator, which is con- 
trary to the Caſe laſt mentioned ; but yet the Court was of Opinion, that if the Will 
had been read to the Teſtator, and he had approved it, in ſuch Caſe it had been as good 
as if written by his Direction. Cro. Elix. 100. Naſh verſus Edwards. | 


3 | 8. The 
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$. The Teſtator gave Inſtructions to one to write his Will, and thereby to give Goulds. 
hi? Lands to his Son A. B. for Life, but the Writer put it down % Fe; this Will 126. 8. G 


was adjudged void, becauſe it was not the Will of the 'Teſtator ; but one of the 
Judges was of Opinion it was good, for ſo much as appeared to be the Intention of 
the Teſtator, (vix.) that the Son. ſhould have an Eſtate for his Life. Moor 356. 
Downhall verſus Catesby. 1 Roll. Abr. 834. | | | 

9. This is agreeable to the Opinion of the Chief Juſtice Nray, in his Argument in 
Butler and Baker's Caſe, (vix.) that the Writing ought to be full and perfect ; for 
if the Teſtator deſires another to write his Will, and therein to deviſe his Manor of 
Dale to W. R. and his Heirs upon Condition, &c. and he writes to . R. and his Heirs 
abſolutely, but before he wrote the Condition the Teſtator died ; that this was void, 
becauſe the Will was imperfect. 3 Rep. 3 1. b. 8 | 

10. So where the Writer inſerts a Clauſe after the Teſtator is ſpeechleſs, and with- 
out any Direction from him, or where he omits a Legacy, which he was dire&- 
ed to write, in ſuch Caſes the Will is not good ; and this is a Fault in the Writer, 
but *tis not Forgery within the Statute 5 F1;z. but if he was directed to write an E- 
ſtate for Life to W. R. with a Remainder in Fee to L. R. and he omits the Eſtate for 
Life, ſo that the Remainder takes Effect in Poſſeſſion ; this is Forgery. Moor 759. 
Coombs Cale. 685 | 

11. The Teſtator intended to deviſe his Lands to ,. R. for Life, Remainder to 
L. R. in Fee; but before the Deviſe of the Remainder was written, he died; ad- 
judged that it was void for the Whole within the Statute 32 H. 8. becauſe the one 
depended on the other ; but if he had intended to deviſe one Acre to A. in Fee, 
and another Acre to B. in Fee, and had put the Deviſe of the Acre to A. in Wri- 
ting, and had died before the Deviſe of the other Acre was written, it had been good 


for that Acre which was put in Writing, but not for the other. Triv. 11 Fac. Cæſar 


verſus Lake. | 

12. A Will was written on an old Piece of Paper, but not {ſubſcribed by the Teſta- 
tor, and but one Witneſs ; yet three Perſons were produced to prove it to be the 
Will of the Teſtator, two of them depoſed on the Report of others ; but the Name 
of the Third being ſubſcribed, it was found for the Plaintiff upon this Evidence ; 
and afterwards adjudged, that a Will of Lands deviſable at Common Law, was good 
againſt any Witneſſes, if it was put in Writing, and proved to be of the Teſtator's 


Hand; and ſo it was adjudged upon one Mr. Goddard's Will, who by a Paper proved 


to be written with his own Hand, gave Lands in Bray to the Company of Fiſhmon- 
gers in London, and their Succeſſors, to build an Hoſpital, and for the Maintenance 
of the poor People. Mich. 12 Fac. In Cancellaria. Gage verſus Company of Fiſh- 
mongers. | . | | 

13. The Teſtator deviſed his Lands to V. R. and the Heirs Males of bis Bo- 
dy; the Will was gnawn by Rats, but the Pieces were ſo joined again, that with 
the Help of Witneſſes the Will was proved; and it was afterwards produced and 
given in Evidence at a Trial, and though the Clauſe, by which the Lands were 
entailed, was not ſo plain that it might be read by a Stranger ; yet the Jury found 
for the Will, and that it was gnawn ſince the Death of the Teſtator ; for if it had 
been gnawn before, it had not been his Will at the Time of his Death. Alen 2. 
Etheringham verſus Etheringham. 

14. But now by the Statute 29 Car. 2. cap. 3. there is a conſiderable Altera- 


tion made in the Law relating to Wills in Writing; for by that Statute 'tis required 


that the Will muſt be written in the Teſtator's Time, and ſigned by him, or by ſome 
other Perſon in his Preſence, and by his Direction. ets 
15. In Ejectment, the Caſe upon the Evidence was, Mr. Dunch being ſick, ſaid, 
he deviſed all his Lands to his Wife for Life, and limited ſeveral Parcels to 
others in Remainder, and about an Hour afterwards, wiſhed that one Kete was 
there to write his Will; immediately the Wife without the Knowledge of her 
Husband ſent for Kete, who wrote the Will from the Mouth of the Witneſſes, who 
heard the Teſtator declare his Mind; but becauſe they differed in the Limitation 
of ſome of the Remainders, he wrote two Wills without the Privity of the Teſta- 
tor, who before they were finiſhed, died; and theſe Writings were both loſt, but 
Copies of them were produced and teſtified to be of the ſame Effect; adjudged, 
that an actual Deviſe by Word is not ſufficient for a Stranger to write a Will, 
5 but. 
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but that there ought to be an actual Writing, and not only a Defire ; but ſuch 

a Deſire ought to be in a ſhort Time after the Deviſe, that it may appear to 
| be one continued Act, otherwiſe a new Declaration will be neceſſary to make 
| it effectual; that the Writing this Will from the Mouth of the Witneſſes was good; 
that if they agreed as to the Deviſe for Life it was good, though they diſagree 
to the Remainder ; though the Teſtator was ſenſeleſs before the Will was written, 
yet tis a good Will in Writing ; that if a Will be in Writing after the Death. of 
the Teſtator, yet if tis loſt or burnt afterwards, tis good, if it can be proved 
by a Copy; otherwiſe if tis loſt or burnt before he died, for then tis void. Allen 
34. Lawrence verſus Kete. Paſch. 24 Car. 1. , . 
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HERE Cattle are taken and drove to ſuch Place, that the Sheriff 
upon a Replevin brought, cannot deliver them to the Party who 


| rected to the Sheriff to take ſo many Cattle of him who diſtrained, 
until he deliver the firſt Diſtreſs ; and this Capias in Withernam may be brought as 


well by the Defend ast as by the Plaintiff, for a Retorn habendo may be awarded 
for him; as where the Cattle eſcape and come again into the Poſſeſſion of the Plain- 
tiff, after a Replevin brought, and he conceals them, in ſuch Caſe if the Sheriff return 
on the Pluries quod averia elongata ſunt, the Defendant may have a Scire facias againſt 
the Pledges, which the Plaintiff put in to proſecute, Cc. and if they have nothing, 
then he al have a Capias in Withernam againſt the Plaintiff. | 

2. In Replevin the Plaintiff was Nonſuit, and the Defendant had a Retors' habeng, 
upon which the Sheriff returned guod averia elongata ſunt by the Plaintiff ; and upon 
that a Capias in Withernam was awarded for the Defendant, and he had as many of 
the Plaintiff's Cattle delivered to him; and thereupon the Plaintiff ſued out a ſecond 
Deliverance, which muſt be of thoſe taken by the firſf Diſtreſs, and not of thoſe taken 
by the Withernam. Dyer 59. | | 

3. In Replevin the Plaintiff was Nonſuit, and the Defendant had a Retorn* habend 
in Michaelmas-Term, returnable oftab Hillarii ; and then the Sheriff returned, that 
averia elongata fuerunt by the Plaintiff, which. he ought not to have done, becauſe in 
the ſaid Michaelmas-Term the Plaintiff had brought a ſecond Deliverance ; and this ap- 
peared by the Entry of the Nonſuit ; quod poſtea {cilt” 25 Novemb. the Plaintiff brought 
a ſecond Deliverance, which is a Superſedeas to the Retorn' habend*, and *tis to revive 
the firſt Plaint ; and therefore it was adjudged that the Plaintiff ſhould recover Da- 
mages. Dyer 41. Arnold verſus Bingham. 

4. Upon a Pluries replegiare the Sheriff returned averia elongata, and that he re- 
ceived no other Writ ; and upon that a Capias in Withernam was awarded, and the 
Sheriff returned that the Plaintiff had found Pledges to proſecute and to return, &c. 
and that he took fix Beaſts in Vithernam, which he delivered to the Plaintiff to keep 
quonſque, &c. and that he attached the Defendant ; afterwards both Parties appearing, 
the Plaintiff declared for the unjuſt Taking, and yet Detaining the Cattle, and they 
were at Iſſue upon the Property of the Cattle; it was adjudged in this Caſe, that the 
Defendant ſhould not find Pledges for the Deliverance of the Cattle, becauſe the 
Plaintiff had taken the like Number of his Cattle in Mithernam, and might uſe them. 
Dyer 189. 

4 There is a Difference where Cattle are diſtrained, and where they are taken in 
Mitbernam; for where they are diſtrained, if Cows, they muſt not be milked by him 
who took the Diſtreſs, and if Horſes or Oxen, they muſt not be worked; but if they be 
taken in Withernam, the one may be milked, and the other worked, becauſe they are 
delivered to him, inſtead of his own Cattle which are kept from him, ſo that the She- 
riff could not deliver them upon a Replevin ; but a Diſtreſs is to be put in a Pound- 
overt, and there the Owner may milk and fodder them. 1 Leon. 2 10. Chaimberlain's 
Caſe. 

6. In Replevin, &c. the Sheriff returned averia elongata ſunt by the Defendant ; 
and thereupon a Capias in Withernam was awarded; and if he return ibi, upon that 
the Plaintiff may proceed to an Outlary by an alias & pluries Capias in Withernam, 
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was diſtrained, in ſuch Caſe he ſhall have a Writ of e di- 


Cro. Eliz. 
24. S. C- 


4 


— IN — q 
r CH EL 2 


D. 


8 — — DIES = a — 
—— . —— SSIS - — 
— — — _ — — CAA * - — M 
— — ——— — = — NET IT INS 4 
W — — — — — 
. — — — — SOS : - * A 
» —— — N 2 — — 
c - = — . 8 : 
1 N * —— 

* — — —— — * — 
* * 

4 


— — —— 
_ > x 
=> 
6% 


— IRAs”. 
— — — — 
— . — 


— — 


— — —— — —— — A 
- — reer * 


3 
= — — 


Art 


— = 
6 ——ͤ v 


— . r 


— e —— 


— 
As 


BIN 
3 
* 
e 
n 


—— 


* =—_— Js fs Toner torn mg nn Og 
- — ent) pas 3 ts — — 
2 = — — — SOT 


— OE 


7 —— 
— — nanny” po ne 


> N TE. i. 


— — — — 


Withernam. 


——— — — — —ꝛ T—— _ 


1 . 
ET 2a. add ttc __ S 2 


* „ 2 


and ſo to the Exigent ; and there is ſome Difference where the Defendant appears 


upon the Return of the Pluries Capias, and where he ay longer, and appears upon 
the Return of the Exigent, and not before; for in the firſt Caſe his Cattle ſhall not 
be taken in Mithernam, but he muſt find Pledges to make Deliverance, or be commit. 
ted ; but in the laſt Caſe, he ſhall not only Rnd Pledges to make Deliverance, but 
ſhall be fined, and his Cattle may be taken in Withernam; and in both Caſes the 
Plaintiff may declare for the unjuſt Taking, and yet Detaining his Cattle, and ſo go 
to Trial upon the Right; and if 'tis found for him, then he ſhall recover the Value 
of the Cattle with Coſts and Damages, or may have the Cattle again by a Retorn' Ha- 
bendo directed to the Sheriff; but if *tis found for the Defendant, he ſhall keep 
the Cattle, and have Coſts and Damages for the unjuſt Proſecution. 1 Brown. 


I 80. | 
5. In Replevin, &c. the Defendant avowed for Damage-feaſant, and upon Iſſue 


1 


| Joined it was found for him, and Damages aſſeſſed, ag a Retorn habend awarded; 


upon which the Sheriff returned averia elongata, and thereupon a Capias in Mithernam 
was awarded to take the Cattle of the Plaintiff, who came into Court, and tendered 
the Damages aſſeſſed by the Jury, and pray'd Stay of the Vithernam, which the 
Court refuſed to grant, until he had paid a Fine for his Contempt, and ſo they aſ- 
ſeſſed a Fine, and then made a Rule to ſtay the Proceedings on the Withernam. 30 
Elix. 2 Leon. 174. | 

8. Upon a /econd Deliverance, the Sheriff returned Averia elongata ; whereupon he 
moved for a Capias in Withernam the Cattle for the Plaintiff, and it was granted, and 
the Cattle were taken upon this Capias; afterwards the Plaintiff ſatisfied the Defen- 
dant his Coſts and Damages, and moved for a Reſtitution of his Cattle in V ithernam, 
and had it. Mich. 32 Elix. Owen 46. Almesky verſus Fohnſon. 

9. Hells had conveyed his elder Brother away, and by that Means enjoyed his E- 
ſtate ; and for this Offence he was committed to Newgate without Bail, in Nature of 
Mithernam, till he produced his Brother; and about a Year afterwards, he moved 
for an Homine replegiando, which was denied for the Reaſon before-mentioned. Sid. 


210. The King verſus Wells. 


CUitncſs. 


> 4 


Mitnels. 


Who may be allowed to be a Witneſs, | Witneſles to Wills. (C) 
and in what Caſes; and of the Pri- | Of Actions againſt Witneſſes for not 
vilege of Witneſſes. (A) appearing, and of other Actions 
. not be allowed to be a Wit -] brought againſt Witneſſes. (D) 
neſs. (B) | mr 


(A) 


cho may be allowed fo be a Witneſs, and in what Caſes; and of the 
Pꝛivilege of a Witneſs, Sce Eoidence. (D) per totum. 


v4 


R. S. committed Felony and was pardoned, and was afterwards admitted 
to be a Witneſs; ſo where one Cuddington 44 Eliz. committed Felony, 
and Anno 1 Fac. was pardoned by the general Pardon, and afterwards 
brought an Action for calling him Thief; adjudged that it did lie, be- 
cauſe, the general Pardon coming before conviction, it could not be known whether 
he was guilty of Felony or not. Godb. 188. Sir Henry Fine's Cale. 
2. Two Defendants, and at the Aſſiſes the Plaintiff did not proceed againſt one, he 


may be admitted as a Wineſs againſt the other in the ſame Cauſe. Godb. 439. Huet 


verſus Overze. 


3. In Dower, the Defendant pleaded in Bar, that the Husband was living at C. & 
hoe paratus eft verificare ; the Woman replied, that her Husband died at F. Sc. and 
was buried there, & hoc parata eft verificare qualitercung; &c. ideo confideratum eſs 
ated pred” Margareta, &c. & ſuper hoc dies data eft, at which Day the Woman had 
ſeveral Witneſſes examined in Court, to prove the Death of her Husband ; and the 
Defendant producing none to prove him living, ſhe had Judgment to recover her 
Dower. Moor 14. Thorp verſus Rolfe. ns a TY | 

4. In Ejefment, the Witneſs to prove the Leaſe had the Inheritance of the Land 
demiſed; but becauſe both the Plaintiff and Defendant claimed under him, he was al- 
lowed to be a good Witneſs. Stile 480. Fox verſus Swan. 

5. Adjudged, where the Queſtion was, whether the Place where the Robbery was 
committed, was within the Hundred of JJ. or not, that the Owner of the Lands, if 
he did not dwell in the Hundred, but had let them to a Tenant, might be a Witneſs ; 
bur if he had lived in the Hundred, he could not, becauſe he is bound to keep Watch 
and Ward. 2 Sid. 2. Oliver verſus Hundred of Wallington. | 
6. Upon Evidence to a Jury at a Trial at Bar, it was ruled, that where the Teſta- 
tor deviſed Lands to . R. for Life, Remainder to the Miniſter aud Churchwardens of 
the Pariſh of Faſt Greenwich, for the Maintenance of the Poor for ever, that any of 
the Pariſhioners of that very Pariſh, may be a Witneſs to prove this Will. 2 Sid. 109, 
 Texenſend verſus Row. 8 

7. Exception was taken againſt a Witneſs upon a Trial at Bar, for that he was Own- 
er of Part of the Lands; and it was ruled, that if he had ſold it for a valuable Conſi- 
deration, and ſince he came to London, or at any Time after he had Notice of the 
Trial, he ſhould not be a Witneſs in the Cauſe. Sid. 51. Wicks verſus Smalbrook. 

B b b b 2 \ g. Pr. 
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8. Dy. Henchman was Prebendary of Sarum, and made a Leaſe of a Prebend to his 
Son, afterwards he was made Biſhop of London; and at a Trial at Bar, in which this 
Leaſe was in Queſtion, he was produced as a Witneſs ; it was objected againſt him, 
that he had covenanted in the Leaſe, that his Son ſhould quietly enjoy, Ec. againſt 
all claiming under him; beſides that his Son being a Party concerned in Intereſt, he 
could not be a Witneſs for him; but the Court admitted him to be ſworn. Sid. 75. In 
Sie and Rider's Caſe. 

9. A Juryman after he is ſworn, and hearing the Evidence with the Reſt, was, at 
the Requeſt of the Counſel for the Defendant, ſworn to give Evidence, which he did 
openly in Court, and yet continued bone of the Jury. Sid. 132. 


/ 


101 Upon a Trial at Bar upon an Iſſue directed out of Chancery, whether the Ma. 
nor of Sheriff Hales is within the County of Stafford; Exception was taken to ſome 
Witneſſes who were produced to prove it to be in Shropſhire, becauſe they were of 
that County themſelves; but it was ruled, that any Perſon of the County, fo as he 
was not within the Hundred where this Manor is, might be a Witneſs ; for as to the 
County Taxes, every Hundred pays its Proportion; but as to the Hundreds there are 
particular Charges. Sid. 190. Shrewsbury County verſus Stafford. 

11. Information for a Riot and Miſdemeanor in chuſing a Mayor, the Cauſe was 
tried at Bar, and no Evidence was given againſt two of the Defendants; and there. 
upon they were allowed to be ſworn as Witneſſes for the other Defendants ; though it 
was objected, that they were of the ſame Corporation. Sid. 237. The King verſus Bed. 
der & al. : 5 

12. In Treſpaſs againſt ſeveral Defendants, whereof one who was a very good Wit- 
neſs for the Plaintiff, was made a Defendant by Miſtake, and ſo he continued till 
Iſſue joined; and then upon a Motion, a Rule was made to ſtrike out his Name that 
he might be a Witneſs. Sid. 441. See 1 Mod. 36. F. P. . 

13. Information in the Name of the Maſter of the Office againſt the Defendants, 
for procuring a Perſon in the Marſhalſey for three Thouſand Pounds at the Suit of one 
Linch, to be diſcharged without ſpecial Bail, upon Pretence of a feigned Search; and 
that there had been no Proſecution againſt him for three Terms; and the Information 
concluded ad damnum præd 7. Linch, this was tried at Bar, and Lich was admitted to 
be a Witneſs, though the Concluſion was ad dammum of the ſaid Linch, for that is only 
Matter of Courſe. Sid. 23). The King verſus Povey & al'. 

14. At a Trial at Bar before Hale Chief Fuſtice, an Executor may be a Witneſs, if 
he is a reſiduary Legatee. 1 Med. 1071. Fountain verſus Cook. 3 

15. In Treſpaſs againſt ſeveral Defendants for taking away four Thouſand Pounds 


in Monies numbered, c. two were found Guilty, and the other two were acquitted ; 


upon the Trial, thoſe two having been formerly acquitted upon an Indictment for the 
ſame Offence ; and one Maynard who was likewiſe guilty, was left out of this Declara- 


tion that he might be a Witneſs, and he was allowed to be a lawful Witneſs, but that 


his Credit was leſſened, becauſe he {wore in his own Diſcharge ; for if the Defen- 
dants ſhould be convicted on his Evidence, he might plead that Judgment in Bar to an 
Action brought againſt himſelf, and ſeveral Witneſſes were produced to prove that this 
Maynard did conſtantly declare what he now gave in Evidence ; now though this was 
but Hearſay, and by Conſequence no direct Evidence; yet it was allowed to prove 
that Maynard was always conſtant to himſelf, and to ſtrengthen his Evidence. 1 Mod. 
282. Lutterell verſus Reynell & al. | 

16. One who is ſerved with a S:bpxna to be a Witneſs, may have a Writ of Privi- 
lege, to protect him from Arreſts in coming to the Trial and returning. 1 Vert. 13. 

17. Information in Nature of a A I arranto, for taking an Half-penny per Chal- 
dron for all Sea-coal brought to London; the Defendants preſcribed for this Duty, 
upon which they were at Iſſue, and they produced ſeveral Citizens and Freemen of 
London to prove the Preſcription ; it was objected they ought not to be admitted, be- 
cauſe it was their own Cauſe; but it appearing that the Mayor and Sheriffs have the 
whole Profits of this Toll, though for the Benefit of the Corporation, of which all 
the Citizens are Members, it cannot be preſum'd that for fo ſmall and remote an 
Intereſt they would be partial. 2 Lev. 231. The King verſus Citizens of London. 2 Lev. 
236. S. P. | 

18. In Aſumpſit for twenty Pounds the Caſe was; the Plaintiff and one Ba! were 
to play a Prize with feveral Weapons, and the Stakes being ten Pounds a-Piece, were 
laid in the Hands of the Defendant, and the Winner was to have the Whole; the 
Plaintiff won, and brought this Action againſt the Defendant, who held the Stakes 
for ſo much Money received to his Uſe; at the Trial the Defendant produced one 
Bond as a Witneſs, to prove that the Plaintiff did not win; it was objected againſt 


3 his 


_— Witneſs. 


— 


his Evidence, for that he had laid a W ager of ten Pounds with T. S. that the Defen- 
dant would win all, which was confeſſed, but that T. S. had acknowledged the Wager 
loſt and paid the Money; and upon a Demurrer, this Matter being returned on the 
Poſtea, it was inſiſted for the Plaintiff, that he who lays a Wager cannot be a Witneſs 
for him on whoſe Side he laid ; and though he had acknowledged the Wager loſt, and 
had paid the Money, if the Trial ſhould go contrary to his Confeſſion, Ec. he might 
recover the Money again; but adjudged, that the Wager being loſt and paid, it ſhall 
be intended to be duly paid, and in ſuch Caſe, he who laid, ought to be admitted as a 
Witneſs. 3 Lev. 152. Reſcous verſus Williams. 

19. One Crosby was indicted for High Treaſon, and at a Trial at Bar, Aaron Smith 
was produced as a Witneſs; but it was objected againſt him, that he had Judgment to 
ſtand in the Pillory, and did ſtand in it, which diſabled him from being a Witneſs, and 
the Record was produced; to which it was anſwered, that *tis not a Judgment, but 
the Cauſe for which he is convicted, that makes him infamous; now the Cauſe of 
Smith's Conviction was, only for giving Inſtructions to Stephen Colledge, for him to uſe 
at his Trial, and this was made a Libel; the Court gave no Opinion as to this Matter, 
but there having been a general Pardon ſince his Conviction, he is now reſtored, and 
has a new Credit given; ſo if one attainted of Treaſon is pardoned, he is thereby 
made a legal Witneſs. 5 Mod. 15. The King verſus Crosby. 


20. The Defendants were convicted of Forgery, and ſtood in the Pillory ; adjudged 2 Salk. 
they cannot be Witneſſes; but *tis not ſtanding in the Pillory that diſables them, but 461, 513, 
ſtanding there upon a Judgment for an infamous Crime as this; if it had been for a 4, 689, 


Libel they might have been Witneſſes. 5 Mod. 74. The King verſus Davis and Carter. 


21. In Debt upon a ſingle Bill for the Payment of 230 J. on Demand, there were 4 


two ſubſcribing Witneſſes; and upon gn eft factum pleaded, one of them proved the 
Sealing the Bill, and the other ſaid his Name was the ſame as ſubſcribed, and that it 
was like his Hand, but that it was not his Hand, and that he never knew either of the 
Parties, nor the other Witneſs, neither could that Witneſs ſay that he knew him; 
they were both Men of repute, and Holt Chief Juſtice ordered both to write their 
Names, which they did, and left it to the Jury, who found for the Plaintiff. Mod. 
Caſes 167, Oslern verſus Hofer. 

22. I. R. being arreſted, was reſcued by H. V. and in an Action brought againſt 
the {aid J. I. for a Reſcous; the ſaid . R. was admitted as a Witneſs, (he 
being not made Defendant as he ought) becauſe if by his Evidence he diſcharged the 
Defendant, yet he would thereby charge himſelf; per Holt Chief Juſtice in the Med, 
Wiſes 211. M ilſom verſus Gary. 
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Witneſs. / 


(B) 


Who may not be ailowed to be a Witneſs, See Antea (A) pl. 20, 


1. IN Caſes of Common, or a Modus decimandi, one Tenant or Pariſhioner is never 
| allowed to be a Witneſs for the other. Hob. 92. Howard verſus Bell. 

2. In an Action of Debt for Tithes, the Caſe was, theſe 'Tithes were in Leaſe to 
T. S. for Life, Remainder to the Plaintiff for Life; and at a Trial for theſe Tithes 
had by T. $S. who was the firſt Tenant for Life in Poſſeſſion, ſeveral Witneſſes were 
examined, which were dead before this 'Trial now had by the Plaintiff; and it was now 
inſiſted, that the Depoſitions taken in that Cauſe might be read as Evidence for the 
Tenant for Life in Remainder ; but it was denied, becauſe he in Remainder was nei. 


ther Party or privy to the firſt Suit. 2 Roll. Rep. 211. Shotbolt verſus Frances. 


3. A Lawyer was examined on Oath to prove the Death of B. G. and it was there- 
upon pray'd, that he might be examined as a Witneſs in ſome Matters wherein he had 
been of Counſel; but adjudged, that he is not bound to anſwer to any Thing which 
may diſcover the Secrets of his Client's Cauſe. ile 1654. Waldron verſus Ward. 

4. Upon Evidence at a Trial at Bar, the Queſtion was, if . P. was of full Age 
at the Time he made his Will; and to prove his Age an old Almanack was produced, 
wherein his Father had wrote the Day of the Son's Birth to be on 14 Feb. 1608; and 
admitting it to be true, then he wanted two Days to be of Age when he made his 
Will, and this was allowed to be Evidence. Raym. 84. Herbert verſus Tuckall. 

5. Information againſt B:ckworth for a Perjury ; upon not Guilty pleaded, a Wit- 
neſs was produced to prove the Perjury ; what one (who is ſince dead) {wore at the 


Trial, in which the Perjury was ſuppoſed to be committed ; and this was allowed by 


the Opinion of two Judges againſt one. Raym. 170. Buch wort h's Caſe. 

6. At a Trial at Bar in the Cafe of Mr. Dutton, concerning his Will forged by Mr. 
Colt; the Depoſitions taken in Chancery in perpetuam rei memoriam upon a Bill there 
filed, cannot be given in Evidence at a Trial at Law, unleſs there is an Anſwer put in 
and produced. Raym. 335. Dutton verſus Colt. | | 

7. Upon a Trial at Bar againſt Elizabeth Celier for High Treaſon, and one Danger- 
field being produced as a //tneſs againſt her; it was ruled, that if a Witneſs is con- 
victed of Felony, and afterwards pardoned, he is thereby reſtored to be a good Wit- 
neſs; for the Pardon doth not only take away pæunam but reatum; and fo is Cudding- 
ton and Wilkins Caſe ; and if he be convicted and burnt in the Hand, he is not ſtigma- 
tized as to his Teſtimony, becauſe the Burning in the Hand is no Part of the Jndg- 
ment, *tis only to notify to the Judge, that he hath once had his Clergy ; and *tis in 
Nature of a Pardon, becauſe by the Statute 18 Eliz. cap. 6. tis enacted, that upon 
the Burning in the Hand he ſhall be forthwith enlarged, and tbe Party is thereby cleared 
from the Offence. Raym. 369. Celier's Caſe. See Biggin's Caſe. 5 Rep. 50. Moor. 572. 
S. C. as to the Burning in the Hand. Raym. 379. The Ring verſus Lord Caftlemain. F. P. 


See 2 Bulſt. 154. Brown verſus Craſhaw, and 2 Brownl. 47. F. P. 


8. In Ejectment of the Rectory of Heſthourue near Chicheſter, it appeared upon the 
Evidence, that the Plaintiff's Title was by a Preſentation of the Grantee of the next 
Avoidance ; but there were only Letters of Inſtitution under the Seal of the Ordinary 
produced, which were dated in 1645, but by Reaſon of the Civil Wars, there was no 
[1dttiou till the King's Reſtoration, and then an Act was made to reſtore ſequeſtered 
Miniſters to ſuch Benefices of which they had been ſeiſed by taking the Profits ; now it 
was inſiſted for the Defendant, that the Plaintiff could not be ſeiſed of the Profits, un- 
leis there had been a Preſentation and InduEtion, and here was no Proof of any Pre— 

Aentation, but only an Inſtitution, which could be no Evidence of it, eſpecially ſince 
the Induction was ſo long after, all which was admitted by the Court: Then the 
Plaintiff produced the Grantee of the next Avoidance to prove his Preſentation, but 
he was not admitted to be a Witneſs, though his Intereſt was executed by the Preſent- 
ment; and though as it was alledged, that an Aſſignor may be a Witneſs of an Aſſign- 
ment of a Leaſe, where there are no Covenants to charge him. 1 Vert. 14. Heath verſus 
Pryum. Sid. 426. S. C. by the Name of Clerke verſus Pryum. 


3 9. One 


Witneſs. 


9. One who was retained as a Solicitor, was produced as a Witneſs at a Trial at 
Bar, to prove the Raſure of a Clauſe in a Will, ſuppoſed to be done by the Defen- 
dant ; it was objected, that he ought not to be a Witneſs becauſe of the Retainer 3 
but it was ruled, that he having diſcovered the Matter to the Plaintiff before he was 
retained by the Defendant, he might be ſworn. 1 Vert. 197. Cutts verſus Pickering, 
and Jones verſus Counteſs of Mancheſter 197. S. P. 

10. Aſſumpſit, &c. by the Mayor and Commonalty of London for 5 J. being ſo much 
due to them at 4 d. per Ton, for ſo many Ton of Wine imported, Sc. upon non aſ- 
ſumpſit pleaded there was a Trial at Bar, and three Judges againſt one, that a Free- 
man of London might be a Witneſs, (though it was objected that the Word Commonal- 
ty comprehended all the Freemen) becauſe his Intereſt was ſo ſmall and remote, that 
it ought not to be conſidered ; a {mall Legatee hath been admitted as a Witneſs to 
prove a Will; ſo in an Indictment againſt a County for not repairing a Bridge, one 
of the County may be a Witneſs ; *tis true, in an Action againſt the Hundred, upon 
the Statute of Vinton, a Hundredor cannot be a Witneſs, becauſe his Intereſt is more 
nearly concerned. 1 Vent. 351. Mayor of London's Caſe. 1 

11. In Ejectment upon a Trial at Bar, the Title of the Leſſor of the Plaintiff was 
upon the Grant of a Rent, with a Clauſe of Re- entry for Non- payment, and the 
Defendant produced the Executor of the Grantor as a Witneſs; it was objected, that 
he ought not to be admitted, becauſe the Grantor had covenanted to himſelf, his 
Heirs, Execitors, &c. to pay the Rent; therefore he being bound to pay it, could not 
be a Witneſs; to which it was anſwered, that by a Covenant annexed to a real E- 
ſtate, the Heir only, and not the Executor was bound: But the whole Court agreed, 
that he could not be a Witneſs ; but then it was proved, that he had fully admini- 
ſtered all the Goods in the Inventory ; but the Plaintiff giving a farther Charge to 
maintain his Title, that Witneſs was ſet aſide. 1 Vent. 347. Cook verſus Fontaine. 
12. T. P. being indifted for High Treaſon, was brought to his Trial at Bar, and 
V. R. being produced as a Witneſs againſt him, the Priſoner objected that this Wit- 
neſs had been outlawed for Felony, and burnt in the Hand, of which he produced 
the Record; thereupon the Witneſs produced the King's Pardon of theſe Crimes; and 
the Priſoner ſtill inſiſting, that notwithſtanding the Pardon, he was not a legal Wit- 
neſs, this Matter was argued by Counſel at Bar, and the Court doubting ſent Juſtice 
Raymond to the Judges of the Common Pleas for their Opinion, who reported, that 
it was their Opinion he was a Witneſs, and might be {ſworn ; but if he had been con- 
victed of Perjury and pardoned, that would not enable him to be a Witneſs, becauſe 
it was an Injury to the People in general, to make them ſubject to the "Teſtimony of 
ſuch a Perſon. 1 Vent. 349. 

13. In Ejectment upon a Trial at Bar for Lands in antient Demeſne, there was 


Proof given of a Recovery ſuffered in the Court of antient Demeſne ; but the Reco- 117. S. C. 


very it ſelf was loſt, and no Copy of it could be produced ; and the Court admitted 
the Proof ; for if a Record is loſt, it may be proved to a Jury by Evidence, that 
there was ſuch a Record; and that the Decree in the Reign of H. 8. for Tithes is loſt, 
yet it hath been often allowed that there was one. 1 Vert. 257. | 
14. The Plaintiff as Executor brought an Indebitatus aſſiuupſit againſt the Defendant, 
for ſo much of the Teſtator's Money received by him after his (the Teſtator's) Death 
to the Uſe of the Plaintiff, which Money was owing by /. R. to the Teſtator, and 
received of him by the Defendant ; and at the Trial V. R. was produced a Witness 
to prove the Payment of the Money to the Defendant ; but he was rejected, becauſe 
he was the original Debtor ; *tis true, the Plaintiff might have brought his Action ei- 
ther againſt him or the Defendant, who received the Money of him; but having 
brought it againſt the Receiver, he had determined his Election, and allowed the 
Payment to the Defendant ; but yet if he be Nonſuit, the Matter is at large again, 
and then he may ſue the Debtor ; ſo that he now ſwears to diſcharge himfelf. Mod. 
Caſes 151. Clerk verſus Dealy. 

15. An Appeal from the Commiſſioners of Exciſe to the Commiſſioners of Appeals, 
upon the Statute 12 Car. 2. cap. 23. 'The Queſtion was, whether the Depoſitions of 
Witneſſes taken before the Commiſſioners of Exciſe ſnall be read in Evidence upon this 
Appeal, or whether the Commiſſioners of Appeals may re-examine the Witneſſes de 
2000 ; and adjudged, that they muſt be re-examined viva voce and de novo, becauſe 
the Commiſſioners of Appeals had Authority by the Act to adminiſter an Oath, and 
becauſe the firſt Depoſitions might miſrepreſent or not repreſent the whole Caſe ; 
and that on Appeals from Orders of the Juſtices of Peace, the Examination is always 
taken de novo, and thereupon a Prohibition was granted. 2 Sal. 555. Breedon verſus 
G1]. | 
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16. In an Action againſt the Defendant the Compoſition Act was pleaded; the 
Plaintiff replied nul tiel record, and upon the Day given to the Defendant to bring in 
the Record, he produced the printed Statute, and offered to give it in Evidence; this 
was allowed to be good Evidence to a Jury; but it was never yet allowed in Plead- 
ing, that an Act printed by the King's Printers ſhould be good in Pleading, with. 
out an Exemplification under the great Seal, and it muſt be pleaded as exemplified. 
2 Salk. 566. h N | yy 

17. in Aſſimpfit on a Taylor's Bill, a Shop-Book was given in Evidence, it being 
proved that the Servant who wrote the Book was dead, and that the Particulars were 
of his own hand Writing, and that he uſed to enter Things for his Maſter ; and no 
Proof was required of the Delivery of the Goods. See Stat. 7. Fac. cap. 12. that it 
ſhall not be good Evidence after a Year. 2 Salk. 690. Pitman verſus Maddox. 

18. Inquifition upon a ſpecial Commiſſion out of Chancery, found that Ford had 


committed five voluntary Eſcapes ; he traverſed this Inquiſition, and Iſſue being taken 


upon this Traverſe, one who was ſuffered to eſcape (but was returned to the Priſon) 
was produced as a Witneſs to prove his Eſcape ; it was objected that he had given a 


Bond to be a true Priſoner, and that his Evidence would be to ſave himſelf from the 


Penalty of this Bond ; but adjudged, that the Bond was collateral to the Eſcape, 


and that the Conſequence of his Evidence as to that, would not be material to diſable 


him from being a Witneſs. 2 Salk. 690. The King verſus Ford. 

19. A Legatee ſhall be allowed to be a Witneſs againſt a Will, but not to prove a 
Will ; becauſe in the laſt Caſe he is preſumed to be partial in ſwearing for his own In. 
tereſt. 2 Sal. 691. Oxenden verſus Penrice. T- 7 

20. 'The Defendant was convicted upon the Statute againſt killing Deer, upon-Oath 
of the Informer, who is to have a Moiety of the Penalty of 20 J. it was objected, 
that the Informer ought not to be a Witneſs, becauſe he is to have a Mojety of the 
Forfeiture : Sed per Curiam, he is a good Witneſs. 3 Mod. 114. Fennings verſus 
Hank ys. | | 


(C) 


Ok Witneſſes to Wills. 


t. D the Canon Law, and fo likewiſe by our Law, two Witneſſes are requiſite to 

prove a Will for Goods, and three for Lands; and now by the Statute 29 Car. 
2. cap. 3. tis required that the Mitneſſes ſnould ſubſcribe their Names in the Preſence of 
the Teſtator; and ſince the making that Statute, ſome Caſes have been both as to the 
Manner and Number of the Witnefles ſubſcribing. 

2. And firſt as to the Manner of Subſcribing, (viz.) there were three Witneſſes, but 
they did not ſubſcribe their Names at. the ſame Time, but ſeverally at the Requeſt of 
the Teſtaror, and at ſeveral! Times, and were not together at one Time; yet this was 
decreed a good Will. 2 Ch. Rep. 109. 

3. Then as to the Number, (viz.) there were two Witneſſes and no more, who ſub- 
ſcribed their Names to a Will of Lands; and about a Year afterwards, the Teſtator 
added a Codicil to his Will, which was alſo ſubſcribed by rwo Witneſſes, one of which 
Witneſſes was likewiſe a Witneſs to the Will, but the other was a new Witneſs ; the 
Will was recited in the Codicil and confirmed, and ſome new Bequeſts were made by 
it; the Queſtion was, whether the new I/itneſs to the Codicil, who had not ſeen the 
Teſtator ſign the Will, ſhould be a third Witneſs to make the Will good within the 
Statute ; it was inſiſted that he ſhould, for though the Will and Codicil were written 
in diſtinct Papers, and made at ſeveral Times, yet they were both but as one Will; 
and if ſo, then there are three Witneſſes to it; but adjudged, that the Subſcribing 
to the Codicil could never be taken to he a Subſcribing to the Will ; and therefore 
it was void for want of three Witneſſes, which are required by the Law. Shore 68. 
Lea verſus Libb. 3 Mod 262. See Eccleſton verſus Speke, and Hoile verſus Clerk. Antea. 


I 4. Upon 
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4. Upon a feigned Iſſue, c. the Queſtion was, whether a Will was good accord- 
ing to the Statute of Frauds, for that the Teſtator deſired the ſubſcribing Witneſſes 
to go into another Room ſeven Yards diſtant, in which there. was a Window broken; 
and though the Teſtator was not in the ſame Roam, yet he might ſee them ſubſcribe ; 
and adjudged, that it was ſufficient if the 'Teſtator might ſee them, and that it was not 
neceſſary he ſhould actually ſee them atteſt it; for if ſo, then tho' in the ſame Room, 


if he turned his Back at that Time, that would make the Will void. 2 5E. 68S, 
Shires verſus Glaſcock. 


(D) 


Ok Actions bought againſt a Witiieſs for not appearing, &c. other 
Actions agarnlt Nitnelles. 


I. = in tne Spiritual Court for ſaying he was drunk, c. the Defendant ſug- 
LL geſted that the Plaintiff was indicted in the Leet, upon the Statute againſt 
Drunkenneſs ; and that the Defendant gave Evidence that he (the Plaintiff) was drunk, 
&c. for which he was now ſued in the Spiritual Court, and pray'd a Prohibition, and 
had it; becauſe a Man ſhall not be proſecuted for giving Evidence in any of the 
King's Courts. 1 Roll. Rep. 61. Anfeild verſus Feverell. 

2. Debt upon the Statute 5 E1iz. for not appearing at the Affiſes to give Evidence, N. Jones 
Oc. having received a Sahpana and 12 d. with it; upon nil debet pleaded, it was found 55% & — 
for the Plaintiff ; and upon a Motion in Arreſt of Judgment, it was objected againſt 18. S. C. 
the Declaration, that the Plaintiff had not averred that 12 d. was ſufficient to 
bear the Charges of the Fourney ; but the better Opinion was, that the Witneſs having 
accepted the 12 d. and not demanded any more for his Expences at that 'Time, that 
the Declaration was good ; but the Plaintiff ſhould have averred, that he was damni- 
fied by the not appearing of the Defendant ; for without ſuch Averment the Action 
will not lie. Cro. Car. 376. Goodwyn verſus Weſt. | 
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Of Felony on the Statute 3 H. 7.] taking away Women from their Pa- 
cap. 2. for Force, and marrying [ rents or Guardian. (B) 
them againſt their Will. (A) | Of Felony on the Statute 1 Fac. cap, 11. 
On the Statute 4 & 5 Ph. & Mar. | for marrying another Husband, or 
cap. 8. and at Common Law for | Wife, the firſt being living. (C) 


7 


(HS) 


Ok Felony on the Statute 3 H. 7. cap. 2. 


I. HE Husband and two more were indicted on the Statute 3 H. y. for that S. 
rab Cox having a Portion of 1300 J. they for Lucre and Gain of her Portion, 

took her at Newington, &c. againſt her Will, and carried her to &. Saviours 
in Southwark, and there the Husband by the Procurement of the other two 
Defendants married her contra formam Statuti, &c. it was inſiſted that the Taking away 


_ 0 _ this Caſe the Marriage was with her Conſent ; but adjudged, that the 'Taking her 


Savil 59. away was unlawful, it being againſt her Will; and tho' ſhe conſented to the Marriage, 
yet it was under a Fear and continued Force from the firſt Taking, and is Felony by 
the Statute ; and that ſuch Marriage was only de facto, but not de jure. Cro. Car. 34). 
The Lady Fiulkwood's Caſe. 5 

2. Reſolved upon this Statute, that though the Body of it is in general Words, 
yet it ſhall relate to the Preamble, (i. e.) to Maids or Widows having Subſtance, and 
to an Heir apparent, and to no other. Hutt 2. Baker verſus Hale. = 

3. The Defendant was indicted on this Statute, for the forcible Taking away and 
marrying one Lucy Ramſey, of the Age of fourteen Years, and having 5000 J. Por- 
tion, and upon the Evidence at the Trial the Fact was thus: /,. She was perſuaded 
by one M. P. to take the Air in Hide-Park in a Coach ; and being in the Park the 
Coachman drove from the Company, and then one Brown came up to the Coach in a 
Mask, and perſuaded M. P. who was in the Coach with Mrs. Ramſey to come out; 
and he pulled out a Servant Maid who attended her, and went into the Coach him- 
ſelf, and kept Mrs. Ramſey in it, till the Coachman brought them to his Lodging in 
the Strand ; where after threatning to carry her beyond Sea, he prevailed with her 
the next Morning to marry him ; but was apprehended on the ſame Day. And in 
this Caſe the Wife de facto was admitted to be a Witneſs againſt him; as in the Lord 
Caſtlebaven's Caſe, his Wife gave Evidence againſt him, that he was aſſiſting in her 
Rape, but ſhe was a Wife de jure; and in the principal Caſe the Evidence was clear 
as to all the Points in this Statute, (vzz.) in the firſt Place as to the forcible Taking, 
(2.) that the. Woman had Subſtance, (3.) that the Marriage enſued, though it did not 
appear that ſhe was deflowred ; and thereupon he was found Guiity and executed ; 
for the Statute 39 Eliz. cap. 9. takes away Clergy. 1 Vent. 243. Brown's Caſe, 


(B) Caſes 


a Woman is not Felony by this Statute, * unleſs ſhe is married or defiled : Now in 


Caſeg on the Statute 4 8 5 Ph. & Mar. cap. 8. and at Common Law, foz 
taking away Women from Parents oz Guardians, &c. Sce Guardian. 


I T HE Teſtator having a Son and a Daughter, appointed the Education of them 
| to their Mother by his Will, who after his Death married 7. S. and the 
Daugbter being then in his Houſe, and being above the Age of fourteen Years and 
under fixteen, went from thence by his Conſent to H. and was their married to V. R. 
the Queſtion was, whether the Mother had the Cuſtody of the Daughter at the Time 
of the Contract and Marriage, within the Statute 4. 0 5 Ph. & Mar. and adjudged 
that ſhe had, both as Guardian by Nurture, and by the Appointment of her Father ; 
and though the ſpecial Verdict found that ſhe went from the Houſe ſix Hours before 
her Marriage; yet in Judgment of Law, the Mother had the Cuſtody of her at the 
Time of the Contract, becauſe it was a Thing inſeparable from her Perſon. 3 Rep. 
In Ratclif”'s Caſe. | SET 

2. By the Statute 4 U 5 Ph. & Mar. cap. 8. tis enacted, that if a Woman under the 
Age of ſixteen Tears and unmarried, is taken away from her Parents or Guardian, Ec, 
againſt his Conſent, &c. that the Party ſhall ſuffer two Tears Impriſonment, and pay 
ſuch a Fine as the Court of Star-chamber ſhall ſet, and that e of Aliiſe may 
hear and determine this Offence by Indictment, c. The Defendant was indicted be- 
fore the Judges of B. R. in Middleſex for this Offence; and it was objected, that 
this Indictment was coram non judice, becauſe the Statute directs that the Judges of“ 
Aſſiſe ſhall determine the Offence, and the Court of Star- chamber ſhall ſer the Fine; 
now there are no Judges of Aſſiſe in Middleſex, unleſs the Judges of B. R. ſhall be 
accounted ſuch, and if they are, they cannot fine the Offender, becauſe that is to be 
done by the Court of Star- chamber, which is now taken away: The Court doubted 
on both Points. Cro. Car. 33 5. Mary Smith's Caſe. 

3. Information on this Statute, for that the Defendants and others exiſtentes above 
the Age of fourteen Tears, &c. ceperunt, one E. P. then being a Virgin and unmarried, 1 
and poſſeſſed de bonis movilibus, (inſtead of mobilibus, and ſeiſed of Lands of great 
Value) out of the Cuſtody of her Mother contra formam ftatuti, &c. after a Verdict 
for the King, it was moved in Arreſt of Judgment that the Information was ill, be- 
cauſe it did not ſet forth that the Defendants were above the Age of fourteen Tears; for 
the Word Exiſtentes relates to the Time of the Exhibiting the Information, as in an 
Indictment for a forcible Entry into ſuch an Houſe, Ec. ſetting forth that A. B. diſſeiſed 
him, Oc. exiftens liberum tenementum, there the Word Exiſtens relates to the Time of 
exhibiting the Indictment, which is very true, but in that Caſe the Word Exiſtens 
comes after the Verb diſſeiſtvit, but here it precedes the Verb ceperunt, therefore it 
muſt relate to the Time of the Taking, &c. then it was objected, that the Word Mo- 
vilibus is inſenſible, this is likewiſe true; but the Information ſets forth that ſhe was 
ſeiſed of Lands, and that is ſufficient, though ſhe had no Goods; another Objection 
was, that this Information will not lie in B. R. becauſe this Statute directs the Puniſh- 
ment, (viz.) That the Court of Star-chamber ſhall ſet the Fine, and the Judge of 
Aſſiſe ſhall determine the Offence, which is alſo true; but there are no negative Words 
in the Statute, to exclude B. R. the Defendant was fined 500 J. and committed till 

paid. 2 Lev. 179. The King verſus Moor. 

4. On a Trial at Bar upon an Indictment on this Statute, for taking away Mrs. 
Twiſleton out of the Cuſtody of one Coxeter a Brewer; the Fact upon the Evidence 
was thus: The Father of this young Woman kept an Alehouſe in London, and being a 
Freeman of the City, deviſed the Cuſtody of his Daughter to Coxeter, and died; ſhe 
being then in the Country, Coxeter obtained a Warrant from the Lord Mayor, to take 
her into his Poſſeſſion, which was accordingly done, but ſhe was reſcued from him; 
whereupon he obtained another Warrant from the Lord Chief Fuftice, upon which ſhe 
was retaken, but before that Time ſhe was married to T. S. and now his Father and 
the ſaid 2. S. being indicted for this Fact, they were both acquitted, becauſe the 
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young Woman was not in the Poſſeſſion of Coxeter, as ſuppoſed by this Indictment; 
for her Father being a Freeman of London, his Deviſe as to her Perſon was void, for 
ſne remained upon his Death in the Cuſtody of the Lord Mayor and Aldermen, by 
Virtue of the Cuſtom of London confirmed by Act of Parliament, ſhe being an Or- 
phan ; and therefore the Indictment ſhould have been for taking her out of their Cu- 
ſtody, and this being a penal Statute, the Body of the Infant ought to be in the ac- 
tual Cuſtody of that Perſon, whom the Indictment alledges to have the Right, and 
ſuch Perſon ought to have the very Right, becauſe the Words of the Statute are, 
(viz.) From the Poſſeſſion of ſuch as ſhall by any lawful Means have the Cuſtody ; for other- 
wiſe *tis not an Offence within this Statute, and the rather, becauſe the right Guar. 
dian may bring andther Indictment, if the Defendant ſhould be acquitted upon this; 
and laſtly, that as well in this Statute, as in that of 12 Car. 2. cap. 24. which gives a 
Power to Fathers to deviſe the Guardianſhip of their Children, the Cuſtoms of London 
are faved. Sid. 362. The King yerſus Baſtian, 3 

5. Information at Common Law, by the Maſter of the Crown-Office, againſt Twiſſe- 
ton and others, for taking away and marrying the only Daughter and Heir of Mr. 
Twiſleton againſt his Conſent: The Fact upon the Trial appeared to be thus, young 
Tuuiiſleton, the now Husband, was often at the Houſe of the Father, where he had an 
Opportunity privately to make a Contract with his Daughter, ſhe. being then of. the 
Age of \fifteen Tears; and an Appointment was made between them, that the Daughter 
| ſhould leave her Father's Houſe, and meet the Defendant Twiſleton at a certain Place in 
Kent, to which Place he came with Horſes and carried her to London, where he mar- 
ried her ; upon this Evidence, the Husband and others were found- guilty, and the Fa- 
ther and Mother of the young Woman were Witneſſes ; adjudged, this is an Offence 
puniſhable by Fine and Impriſonment; but the Fine in this Caſe was moderated, be- 
cauſe the Defendants ſubmitted to the Father; whereupon they were diſcharged upon 
Bail. Sid. 386. The King verſus Twiſleton. | 5 
6. By the ſame Statute tis enacted, that if any Perſon take away a Woman: child 
unmarried, and within the Age of ſixteen Vears from her Parents or Guardian, and 
if ſhe being above the Age of twelve Years, and under ſixteen do marry ſuch Per- 
ſon, that then the next of Kin to whom the Inheritance would deſcend, ſhall from 
the Time from ſuch Marriage, during the Life of the married Woman, enjoy her 
Lands, &c. The Caſe was, one Tibboth had Iſſue a Daughter, and having an Eſtate of 
700}. per Ann. died; the Mother deſired the Lady Gore to take this Daughter into 
her Houſe, fearing ſhe might be ſtolen : That Lady had a Son then in France, whom 
the ſent for, and married to this Daughter, being then under the Age of ſixteen 
Years, and without her Mother's Conſent; all this appearing at a Trial at Bar in 
Ejectment, the Queſtion was, whether her Eſtate was forfeited during her Life; but 
per Cur”, the Statute was made to prevent Children from being taken from their Parents 
and Guardians, by enticing Words or Gifts, and marrying them in a ſecret Way to their 
Diſparagement; but no ſuch Thing appeared in this Cale, for the Marriage was 
openly at St. Clement's Church in a canonical Hour, and many People preſent. 3 
Mod. 84. Hicks verſus Gore. 

7. The Preamble of this Statute, 4 & 5 Ph. & Mar. is, (viz.) For that Maids of 
great Subſtance in Goods, &c. or having Lands in Fee, have by Rewards and Gifts been 
allowed to contract Matrimony with unthrifty Perſons, and therenpon have been conveyed 
from their Parents by Sleight or Force: Tis enacted, that 20 Perſon ſhall convey a Maid 
under fixteen Tears, without her Parents Conſent. The Caſe was, the Father being ſeiſed 
in Fee, had Iſſue two Daughters, and died; the Mother being Guardian in Soccage 
to theſe Daughters, one of them under ſixteen married Mr. B. without the Mother's 
Conſent, ſo that her Eſtate being forfeited during her Life to the other Siſter, ſhe 
brought an Ejectment which was tried at Bar, and to prove that the Mother did not 
conſent, her Afidavit was produced of the Fact, and that ſhe got the Lord Chief Fu- 
ſtice's Warrant to ſearch Mr. B's Houſe for her Daughter; that ſhe obtained from the 
Lord Chancellor the Writ ne exeat regnum, and got an Homine replegiando, and gave No- 
tice of the Fact in the Gazette, and exhibited an Information in the Crown- Office 
againſt Mr. B. and his Father and Servant; but on the other Side it was held, that 
there muſt be a continued Refuſal of the Guardian, for if ſhe once aſſent, tho' after- 
wards ſhe diſagree, tis an Aſſent within the Statute ; and that there muſt be Proof of 
* 2 the Child away, either by Sleight or Force. 3 Mod. 168. Calthrop verſus 
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(C) 


Of Felony on the Statute 1 Jac. cap. 11. foz marrying anotber Hus⸗ 
band, oz Mike, the ürſt being living. See Baron and Feme. (I) 59. 


T HE Defendant was indicted on this Statute, and the Jury found that ſhe was 

lawfully married to her firſt Husband, and afterwards divorced a menſa & tho- 
ro propter ſævitiam; and it was expreſly enjoined in the Sentence of Divorce, that ſhe 
ſhould not marry during his Life; but that afterwards he being ſtill living, and ſhe 
knowing thereof, married B. G. it was held, that this being only a Divorce a menſa & 
thoro, and no Diſſolution a vinculo matrimonti, the firſt Marriage ſtill continued, and 
though there is a Proviſo in the Statute to exempt Perſons from Puniſhment who have 
been divorced, yet it did not extend to this Divorce; therefore the Court adviſed the 
Woman to get a Pardon. Cro. Car. 332. Porter's Caſe. 

2. The Defendant was indicted on this Statute, and tried at the Old Baily for ha- 
ving two Wives living ; and upon the Evidence it appeared to be, that he married one 
Wife in England, and the other beyond Sea; it was ruled, that the ſecond Marriage 
made the Offence, and that being done out of England cannot be tried here. Sid. 171. 
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(A) 


Wozds ſpoken of Magiſtrates indutable, and not. 


1. HE Defendant diſcourſing of a Warrant made by Sir Rowland Gwynn a 
Juſtice of Peace, ſaid, Sir R. G. is a Fool, an Aſs, and a Coxcomb for 
making ſuch a Warrant, and he knows no more than a Slickhill; this Indict- 
| ment was held ill upon a Demurrer, *tis true, it is a Breach of the good 
Behaviour, but *tis not an Offence indictable. 2 Salk. 698. The King verſus Wrightſon. 
See The King verſus Burford and Hutt. 131. 1 Cro. 362. 3 Mod. 139. 2 Roll. Rep. 78, 79. 

2. Indictment for theſe Words ſpoken of the Mayor of. Salisbury, Mr. Mayor ] care 
not a Fart for you; and at another Time, you are a Rogue and a Raſcal; adjudged not 
indictable, for the Mayor was not in Execution of his Office, nor a Patent-Officer ; 
for if he had, then it was an Aſperſion on the Government to employ ſuch a Perſon ; 
bo if theſe Words had been put into Writing, it might have been otherwiſe ; *tis true, 

ords which immediately tend to the Breach of the Peace are indictable, and the 
Clauſe de propalationibus verborum in the Commiſſion of Oyer and Terminer, relates to 
any Words againſt the Government, and to Scandalum Magnatum; but the Law hath 
provided no other Remedy in theſe ſmall Offences, which are contra bonos mores, but 
by requiring Surety for the good Behaviour, and Committment, if refuſed, when the 
Words are ſpoken out of Court; but when in Court, the Magiſtrate may proceed 
ſummarily, and fine him for Contempt. 2 Salk. 697. The King verſus Langly. See 3 
Cro. 18, 682. Moor 247. 1 Cro. 503, 504. 2 Bulſt. 139, 104. Sid. 270. 1 Lev. 139. 

3. The Defendant was indicted for ſpeaking ſcandalous Words of a Juſtice of Peace, 
vis. Sir F. K. is a Buffle-headed Fellow, and doth not underſtand Law ; he is not fit 10 
talk Law with me, I have baffled him, and he hath not done my Client Fuſtice: It was 
objected, that an Indictment would not lie for Words, becauſe private Offences ; but 
for Libels and Writings it would, becauſe theſe are publick : Sed per Cur”, an Indict- 
ment will lie, where an Action will not, becauſe it reſpects the publick Peace. 3 Mod. 
139. The King verſus Darby. 
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1. J Nformation upon the Statute 1 E. 6. for Goods forfeited, being landed before 
the Cuſtoms were paid or agreed to be paid; one V. R. pleaded in Bar, that 
the Lord Cobham had Wreck of Sea by Preſcription, as appertaining to his 
Manor of S. in Suſſex, which Manor contigue adjacebat altum mare; and al- 
ledged in Fact, that the Goods were Wreck and caſt upon the Land of the Lord Cob- 
ham ; by Reaſon whereof he ſeiſed them, and ſold them to the Defendant, Sc. whe- 
the? this is a good Plea. Moor 224. Sander's Caſe. 

2. Trover for an Anchor, &c. the Caſe in a ſpecial Verdict was, that the Plaintiff 
was poſſeſſed of this Anchor and Cable, and that the Manor of Miching in Suſſex bor- 
ders on the Sea ; the Cuſtom of which Manor is, that if any Ship or Boat ling on 
the Sea, ſtrikes upon the Soil of the ſaid Manor, ſo that it periſh, though *tis not 
Wreck, yet the belt Anchor and Cable belongs to the Land, Sc. that the Ship, to 
which this Anchor and Cable belonged, percuſſi ſuper fundum & ſolum manerii, & adtunc 
& ibidem periit ; but that the Seamen were ſaved, and that the Defendant ſeiſed the 
Cable, Cc. to the Uſe of the Lord; adjudged, that ſince no Cuſtom of Salvage is 
found, that this Cuſtom is void, and without any Conſideration. 3 Lev. 85. Geer ver- 
ſus Burtenſhaw. | 
3. In Treſpaſs for taking an Anchor and Cable; the Defendant juſtifies, for that 
IV. C. was ſeiſed of the Manor of Burling, near the Sea in S"ſſex ; and ſets forth a 
Cuſtom there, that the Lords of that Manor have uſed where a Ship is wreck'd there, 
and caſt upon the Manor, between the Flux and Reflux of the Sea, to take Care of 
the Burial of the Dead; and alſo to take Care of thoſe who are alive and caſt on 
the Land, being ſick or wounded, and to preſerve the Goods there caſt for the Uſe 
of the Owners, and ſo brings his Caſe within the Cuſtom ; and in Conſideration there- 
of, to have the beſt Anchor and Cable, and ſo juſtifies the Taking as Servant to the 
Lord of the Manor; and upon a Demurrer to this Plea, it was objected that this 
Cuſtom was unreaſonable, there being no Conſideration to ſupport it, for that alledged 
in the Plea is no more than what the Lord of the Manor is obliged to do in common 
Charity; but adjudged, that a Thing may be good by Cuſtom without a Conſidera- 
tion, which would not be good by Preſcription without a Conſideration ; as a Cuſtom 
to turn his Plow on another Man's Land, becauſe *tis for the Publick Good, and the 
Cuſtom in the principal Caſe is for Encoutagement of Navigation; tis true, this is a 
Charity; but *tis not unreaſonable to have ſome Recompence for a Charity. 3 Lev. 
307, Simpſon verſus Bithwood: 
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Writ of Erroz, 
Of the Writ in general. (A) | ed, and for other Matter, and of 


Where it ſhall abate for Variance be- aſſigning Errors. (B) 
tween the Writ and Record rcturn- | Abated, or not, for falſe Laliu. (C 


. 0 . o * „ ? * . 
ah 4 N as ” 
2 


(A) 
Of the Writ in general. 
1. 4 HE Plaintiff obtained a Judgment, and after a Writ of Error he brought 


an Action of Debt on that Judgment; wherein he declared, 99d cm 


recuperaſſet coram, &c. apud Weſtm gol. pro damnis againſt the Detendant ; 
 pront per recordum & proceſſum, qua Dom” Rex coram eo cauſa erroris in eiſdem 
corrigend* venire faciat, & que is curia dicti Domini Regis in pleno robore, &c. rema— 
nent minime revocat', plenius apparet, per quod dctio accrevit ; the Defendant ſuppoſing 
this Judgment was ſuſpended by the Writ of Error, for that whilſt that was depend- 
ing, the Plaintiff could not bring an Action of Debt upon it, demurred to the De- 
claration ; but adjudged, that he could have no Advantage of this Matter upon a 
Demurrer, but that he ought to have pleaded it ſpecially, and to demand Judgment, 
if he ſhould be compelled to anſwer this Declaration, pending the Writ of Error. 
2 Vent. 261. Biddulph verſus Daſhwood. See Adams verſus Tomlinſon. 
2. Judgment againſt Monk in B. R. and the Money levied by the Sheriff; but there 


being ſome Difference abour it, the Money was brought into Court ; and Monk being 


indebted to the King, a Writ iſſued out to inquire what Goods and Chattels he had; 
and thereupon the Attorney General moved, that they might have Leave to find this 
Money; which was granted, it being only a Depoſitum in the Court, and that they 
would not protect it from the Inquiſition, as where Goods are under an Attachment, 


they cannot be diſtrained. 1 Vent. 221. Monk's Caſe. | 


3. In a Writ of Error to reverſe a Fine, Infancy was aſſigned for Error, and a Sci. 
fa. iſſued to the Tertenant and to the Cogniſee, who plead in nullo eft erratum ; per 
Hale, when Error is well aſſigned, as in this Caſe *tis, there zu nullo eſt erratum a- 
mounts to the Confeſſion of the Fact; but where the Error is not well affigned, 
there iu uullo eft erratum amounts to a Demurrer : Now in the principal Caſe the In- 
fancy was well aſſigned, as an Error in Fact ; therefore the Defendant ought not to 
plead in nullo eſt erratum, but he ought to plead to Iſſue upon the Sci. fa. Raym 231. 
Okeover verſus Overbury. | 


4. In Debt upon the Statute 1 Eliz. cap. 3, and 23 Eliz. cap. 1. for not coming to 


Church for eleven Months; upon nil debet pleaded, Judgment was given in B. R. 


and now the Defendant brought a Writ of Error ; and it was objected, that it did 


not lie in the Exchequer-Chamber by the Statute 2) Elix. cap. 8. becauſe 'tis an 
Action tam quam, and the Words are other than where the Queen is Party, and here the 


King is Party ; but adjudged, that the Writ would lie, for the King is not properly a 


Party, though he is to have Part of the Penalty. Raym. 275. Scott verſus Knaptcr. 

5. Reſolved by the Lords Spiritual and Temporal, that Caſes of Appeals and 
Writs of Error continue, and are to be proceeded on in ſtatu quo, as they ſtood at 
the Diſſolution of the laſt Parliament, without beginning de novo; and that the Diſſo- 
lution of the laſt Parliament doth not alter the State of Impeachments brought by the 
Commons in that Parliament, Raym. 381. 


3 | (B) Abated 
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Writ of Error. 
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| mY 8 8 
Abated koz Uariance between the Writ and the Recozd returned and 
other Matter, and of alligning Erroꝛs. 


1. HE Writ was to return a Record before the Mayor, Aldermen and Recor- 
der; and the Error aſſigned was, that the Record was returned by the Mayor, 

Aldermen, and Deputy Recorder. Spry verſus Mills. Stile 203. £07 

2. Writ of Error to reverſe a Judgment in Dower, returnable coram libertatis Cuſto- 
dibus apud Weſtm”; it ſhould be abicunque, and not fixed to Weſtminſter. Fairfax verſus 
Fairfax. Stile 236. | | 1 | 775 

3. Two brought a Writ of Error, and upon the Sci. fa. there were tf Attor- 
nies ; one of them aſſigned Errors, and the other would plead in Abatement to the 
Writ ; but ruled, that they muſt proceed jointly; and if one Attorney will aſſign Er- 
rors, without the Authority of both the Plaintiffs in Error, the Remedy muſt be a- 
gainſt the Attorney by Action; the Court cannot help him. Mod. Caſes 40. Sheppard 
verſus Orchard. | 

4. Ruled, that after a Writ of Error brought, if the Record is not certified at the 
Return of the Writ, in ſuch Caſe upon a Certificate from the proper Officer, in 
whoſe Office the Writ of Error is returnable, the other Side may have a Writ de 


executione judicii of Courſe, and he cannot be hindered from taking out Execution, 
without a new Writ of Error. . Mod. Caſes 201. 


£07 


4 Abated, 02 not, fo falſe Latin. See Superſedens. (A) per totum. 


Writ. of Error ſhall not abate for falſe Latin, nor for want of an Addition of 
I the Quality of the Perſon. 2 Bulſt. 165. Heydon mil verſus Godſale. 


mA W:it. 


 Writ'of Inquiry. 


Where Damages may be aſſeſſed with- | Where a Melius inquirendum ſhall 
out the Writ of Inquiry, and where, | be granted, where not. ( 
entire Damages mult be aſſeſſed. (A) | Where this Writ varies from the De- 
Where the Writ may be amended, | claration, tis not good. (E) 
where not. (B) Io full Judgment till this Writ is re- 
Where tis well awarded, and well turned, and of Returns good, and 
executed, and where not. (C | not good. (F) 5 


u 


Where Damages map be aſſeſſed without the Mrit, and where entire 
Damages muſk be alſleſled, 


1. N Replevin the Defendant avowed for Rent, and the Plaintiff was Nonſuit ; 
_ adjudged, that the Court might aſſeſs Damages without a Writ of Inquiry, 
becauſe they accrue to the Avowant for the Delay in .Payment of. the Rent ; 
but where Judgment is for the Plaintiff, there the Court cannot aſſeſs Da- 
mages, becauſe *tis for taking his Cattle ; of which the Court cannot take any Notice 
in Reſpe& to the Damages, for theſe may be more or leſs, according to the Value of 
the Cattle, which muſt be inquired by Jury. 3 Leon. 213. Ogneils Caſe. 


2. Judgment by Default in Yafte, and a Writ of Inquiry of Damages; the Waſte 


- * 


was found in two Houſes and three Gardens, and entire Damages; and upon Error 
brought it was aſſigned for Error, that there ought to be ſeveral Damages found for 
each Houſe and Garden ; but adjudged, where the Sheriff had the View, and found 
Damages for the Waſte, it ſhall be entire for the Whole ; and it ſhall never be intend- 
ed that the Damage for any Part was ſo ſmall, that the Plaintiff might not recover by 
Reaſon of the Smalneſs, (viz.) under 40 s. Cro. Car. 229. King verſus Fitch. 


(B) 
Where it may be amended; where not. 


I. IS of a Judgment on Default, in Treſpaſs in C. B. the Error aſſigned was, for 
that on the Roll it was ideo præceptum eft vic London quod inquirat, where it 
ſhould be 7nquirant, &c. in the plural Number; but this being the Default of the 
Clerk, it was amended ; then it was objected, that the Writ it {elf was not good, for it 
was præceptum eft Vic, &c. quod inquirat per ſac' rum proborum, &c. de civitate pred', when 
it ſhould have been de balliva, and there was no City mentioned before; but adjudg- 
ed good either Way, and that the Writ might be amended by the Roll, but not the 
Roll by the Writ. Cro. Eliz. 671. Leeſon verſus Radleftone. | 
2. Where the Writ of Inquiry varies from the Declaration, it cannot be amended, 
becauſe the Judgment being not compleat till the Return of the Writ of Inquiry; *tis 
then a Judgment, but not warranted by the Declaration. 


(e) 
Where tis well awarded and executed, where not. 


] T may be executed on the ſame Day tis returnable, and fo in a Qyare 7pedit, 
I uuhere the Writ of Inquiry was of the Value, it was executed on the Day of the 
Return; but the Jury did not give their Verdict till two Days after; adjudged good. 
Cro. Eliz. 473. Gawen verſus Ludlow. Moor 403. F. C. | | 

2. In Trover and Converſion of forty Loads of Corn, the Defendant as to twent 
Loads pleaded Not Guilty, and as to the Reſidue he put in a ſpecial Plea, to which the 
Plaintiff demurred, and had Judgment upon the Demurrer ; and thereupon he brought 
a Writ of Enquiry for his Damages; it was objected againſt the Writ, that it ought 
not to be brought, becauſe the Iſſue of Not Guz/ty was not tried; but adjudged, that 
tis in the Diſcretion of the Court to grant it, or not, before the Iſſue tried; but tis 
uſual to grant it preſently upon the Judgment in Demurrer. Tri. 31 Eliz. 1 Leon. 
141. Ward verſus Blount. | 

3. An Action of Covenant was brought in London, and the Breach aſſigned was for 
not repairing Fences, and not ploughing Land in the County of Hertford; upon nil di- 
cit, there was a Writ of Inquiry awarded to the Sheriffs of London, and they returned 
the Writ; it was moved that the Writ was not well awarded, becauſe it ought not to 
be to the Sheriffs of London, but to the Sheriff of Hertfordſhire where the Lands were; 
but adjudged well enough, becauſe the Covenant on which the Breach was aſſigned, 
was founded upon a Writing made in London. 2 Cro. 142. Smith verſus Batten. 

4. In Treſpaſs, upon Not Guilty pleaded, the Plaintiff was Nonſuit ; and it appear- 
ed by the Certificate of the Judge on the Poſea, that the Defendants juſtified as Over- 
feers of the Poor, and gave this ſpecial Matter in Evidence, as they might by Virtue 
of the Statute 43 Elix. cap. 1. and the Court was moved for a Writ of Inquiry for 
the treble Damages; it was objected that the Statute is, that Damages ſhall be aſſeſſed 
by the ſame Jury, or by a Writ of Inquiry as the Caſe requires, which mult be intend- 
ed that the Writ of Inquiry ſhall be in ſuch Caſes, as it ought to be by Law, and that 
is upon a Diſcontinuance or Demurrer ; for theſe Words as the Ciſe requires, imply to 
much: But per Cur', in the principal Cafe, though the Plaintiff was Nonfuit, yet a 
Writ of Inquiry was granted. 1 ROI. Rep. 272. Brampton's Cale. = 

5. Error, Oc. of a Judgment in Aſſump/t in an inferior Court; the Parties being at 
Iſſue, there was a Demurrer upon the Evidence, and thereupon the Jury was dilchar- 
ged ; afterwards Judgment was given for the Plaintiff, and Damages found upon a Writ 
of Inquiry, when the Jury which was to try the Iſſue, ought to have found conditio- 
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nal Damages, before they were diſcharged ; but adjudged, that the uſual Courſe is to 
diſcharge the Jury where there is a Demurrer upon the Evidence, and that Damages 
may be afterwards found upon a Writ of Inquiry. Mich. 4 Car. Cro. Car. 102, 143. 
Darroſe verſus Newbolt. | | 

6. In Replevin, the Defendant avowed for a Rent, Sc. the Plaintiff replied 0 
conceſſit, upon which they were at Iſſue, and the Jury found the Value of the Cattle 
taken, Cc. but did not find what Rent was Arrear, ſo as the Cattle might be ſold to 
ſatisfy the Rent, according to the Statute 17 Car. 2. and it was moved that this might 
be ſupplied by a Writ of Inquiry, as it was 7 Spetort's Caſe; tis true, it was ſo done 
in that Caſe, becauſe the Party might have his Judgment at Common Law; but now 
by this Statute 'tis enacted, hat the Value of the Rent ſhall be inquired by the ſame Fury 
which tries the Tſſie; and therefore it was adjudged, that it cannot be ſupplied by a 
Writ of Inquiry. 1 Lev. 255. Sheape verſus Colepepper. | 

J. In an Attachment upon a Prohibition, it was alledged that the Defendant had 
ſued pot probibitionem; there was a Judgment by Default, and a Writ of Inquiry of 
Damages, and the Jury gave tool. Damages, and 28 J. Coſts to the Plaintiff in Ire- 
land; and upon a Writ of Error brought, the Error aſſigned was, that the Jury upon 
the Writ of Inquiry, did not come de vicineto of the Spiritual Court where the Proſe- 

cution was after the Prohibition; but elſewhere; & per Cur”, for this Reaſon the Inqui- 
ſition is void. T. Jones 128. Aungier verſus Brogan. a 

8. Iudehitatus aſſumpſit by an Executor, for Money lent to the Defendant by his Te- 
ſtator, there was Judgment by Default, and a Writ of Inquiry brought; and the 
Plaintiff ſuppoſing that by the Judgment the Debt (which was 20 J. and for which he 
declared) was confeſſed, and ſo not being ready to prove the Debt, the Jury gave but 
two Pence Damages; it was moved to be ſet aſide, for that the Plaintiff was not obli- 
ped to prove the Debt in this Caſe; but adjudged, that this lying in Damages, the 
Debt ought to be proved ; *tis otherwiſe in an Action of Debt, where the Debt is cer- 
tain; ſo likewiſe in Treſpaſs for taking his Goods, the Property need not be proved 
upon a Writ of Inquiry, but in an Action on the Caſe it muſt. 1 Vert. 347. Reeve 
verſus Cropley. Telv. 152. S. P. 2 Cro. 220. F. P. 

9. Adjudged, that where a Plaintiff in Replevin is Nonſuit, tis uſual for the Jury 
to find Damages and Coſts, and if *tis omitted, the Court will grant a Writ of In- 
quiry of Damages; ſo in Treſpaſs, where the Defendant juſtified under the Statute 
43 £Eliz. for the Poor's Rate, the Plaintiff was Nonſuit, but no Damages were found, 
and the Court granted a Writ of Inquiry: The like in “ Detiune, and upon the Iſſue 
il detinet, the Jury did not inquire of the Value. 5 Mod. 16. Gardner verſus Hobbs, 
and 7). Harcourt verſus Weeks. | 

10. In Replevin, the Defendant avowed as Overſeer of the Poor, for a Diſtreſs 
for a Poor Rate, upon the Statute 43 Elix. cap. 2. and the Plaintiff was Nonſuit; 
and no Damages being found, a Motion was made for a Writ of Inquiry, and it was 
granted; *tis true, where there was an Avowry for a Rent-charge, according to the 
Statute 19 Car. 2. cap. J. there a Writ of Inquiry was denied, becauſe by that Statute 
the ſame Jury are to inquire of the Rent arrear, and of the Value of the Cattle; 
but the Statute 43 Elix. doth not tie it up to the ſame Jury; Holz Chief Juſtice cited 
a Caſe between Burton and Robinſon 17 Car. 2. In Detinue the Jury found the Dama- 
ges, but not the Value of the Diſtreſs; and a Writ of Inquiry was granted for that 


Purpoſe, which is contrary to Cheney's Caſe, and as he thought contrary to Law. 1 
Salk. 205. Herbert verſus Waters. See Sid. 380, e 


— 


4 (D) Where 


O SY = -& jy 


s Gn. 4 
þ © VI — 
— £ — 
-_ ne Bn — m_ 2 
VID EK 
— — = 
— — E > — 


— $ 
———=: x4 Gy 


22 
2 Rn > 
2 


1 
1 
« $6 MY * * 9 + Wa +» 89 f \ 
8 . 1 g 
' , | * „. , > 57 mY 
a 2 . . 19 * pe” * i Is - * * 4 Rd Y \ 1. 1. 
2 _——_—_— 3 ” vs * * CW Sw * * e / Om Tm ooo —— . — ** 5 ( vo 
— * fl 43 BY 
N 0 1 1 F p " o o s — r 7 G "40 j 1 
» : 4 . o Y 10 \ -_ 
, : A. & J j+ þ 1 > 
* 8 4 Py _ P 4 2 6 ff 45 ' 
> — : | 1 bt ” 4 
— — en 
. | a 23232 ff {i 
Rt 0 
. 5 
g is 
\ 
34) 
1. 
fl 
i 
0 


JET 
Fes 


— — — — 
— F 
2 : = — OO. 


D) 


Where a Melius inquirendum fhall be granted, where not. 


1. TIN Treſpaſs for breaking the Plaintiff's Cloſe (who was a poor Woman) continu- 

] ando for ſix Years; the Land on which the Treſpaſs was done being worth four 
Pounds per Anm. Upon a Writ of Inquiry, the Jury found ten Shillings Damages and 
no more; and thereupon ſhe moved the Court for a Melius Inquiry, but it was denied, 
for that *ris never granted at the Inſtance of the Plaintiff; tis true, tis ſometimes 
granted upon the Motion of the Defendant where the Damages are exceſſive, but never 
to the Plaintiff, becauſe the Suing forth the Writ is his own Act. 2 Leon. 214. 

2. The Court was moved for a new Writ of Inquiry into London, and to ſtay the 
Filing of the other, becauſe of the exceſſive Damages, but denied. 1 Mod. 2. See 
Raym. J). | | Eo. 


(E) 


here it varies from the Declaration tis not good. 


'# 2 in the Exchequer-Chamber on a Judgment in B. R. in Trover, where the 

Bill was for four Hundred Buſhels of Pippins; and the Declaration was for forty 
Buſhels; and the Writ of Inquiry for four Hundred Buſhels, E9c. the Error aſſigned 
was, that the Writ of Inquiry varied from the Declaration on Record, there being 
more in the Writ than on the Record; adjudged Error, for the Bill did not warrant 
the Declaration, neither did that warrant the Judgment; and it cannot be amended, 
becauſe the Declaration is the Record to which the Defendant was to plead. 2 Cro: 
294. Cleyton verſus Taylor. 
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No kull Judgment bekoꝛe the . it; and ok Returns good, and 
not good. 


1. F HE Statute 27 Eliz. cap. 8. which gives a Writ of Error in the Exchequer. 

| chamber, extends only to Judgments given after the Statute ; there was a Judg- 
ment given in Treſpaſs before the Statute, and the Writ of Inquiry was awarded and 
returned after the Statute; and a Writ of Error being brought to reverſe that Judg- 
ment, it was inſiſted that it did not lie, for the Reaſon beforementioned, (viz.) that 
the Statute did extend to no Judgments but thoſe which were given after the Making 
thereof; but adjudged, that the Tf rit of Error did lie, becauſe the Judgment was nor 
complete *till the Writ of Error was returned. 1 Leon. 193. Ruſſel verſus Pratt. 

2. Caſe, c. for Words there was a Judgment by il dicit, and a Writ of Inquiry 
of Damages to the Sheriff, Ec. that per ſacramentum 12 proborum hominum de balliva ſua 
znquirat que Damna, &c. who returned, that mandavit W. R. ballivo . G. mit” hundredi de 
B. cui executio brevis, &c. totaliter reſtat facienda, & quod alibi infra com præd per ſe 
Feri non potuit, qui quidem ballivus fic ſibi reſpondet ; and then ſets forth the Inquiſition 
taken before the Bailiff of the Hundred, and forty Shillings Damages; and upon Er- 
ror brought in the Exchequer-chamber, adjudged that this was not a good Return, 
becauſe the Writ was directed to the Sheriff himſelf, to be executed in any Part of kis 
County, and no Venire, as there is in other Writs, which entitles the Bailiffs of Liber- 
ties; but yet they would not reverſe the Judgment, becauſe ſome Precedents were 
ſhewed to warrant this Return. Hill. 13 Fac. Hob. 83. Bierly verſus Gulſtone. 


Writs varying from the Re- 


(A) 
Where good, where not. 


3. Eſſee for Years aſſigned his Term, the Reverſion was entailed by Act of 
Parliament-on the Heirs of the Body of the Leſſor, who died, and left three 
Siſters, who were Coparceners ; one of them died, and her Heir, together 
with the two Survivors, brought an Action of Waſte againſt the Aſfignee; 
and the Writ was, that he had committed Waſte in the Lands, which the Leſſor, Father 
of the ſaid Plaintiffs (cujus beredes ipſe ſunt) had demiſed to the Defendant ; it was 
objected that the Writ was too general, and that it ought to have been crjus heredes 
de corpore ipſe ſunt ; but adjudged the Writ was good, and agreed with the Regiſter, 
in which there was no Writ with that Clauſe, cujus hæredes de corpore ipſæ ſunt, and 
that it was ſufficient to ſhew the ſpecial Matter in the Court ; and the Words in the 
Writ are true, for they are Heirs, though not ſpecial Heirs of his Body. Godb. 215. 
Lewkenor verſus Ford. | 
2. Formedon in Remainder by Husband and Wife of three Meſſuages, Ec. which 
the Donor gave to R. L. and the Heirs of her Body; Remainder to B. G. and His 
Heirs, which after the Death of the Tenant in Tail, and of B. G. ought to remain to 
the Husband and Wife, ſhe being the Heir of R. G. who was Brother and Heir of 


H. G. who was Son and Heir of B. G. per formam doni pred”, eo quod præd R. L. obiit fine 


berede de corpore ſuo; the Defendant pleaded, that the Demandant according to the 
Form of the Regiſter, ſhould have alledged that the Meſſuages, after the Death of 
R. L. (who was the Donee in Tail) and B. G. (who was the Remainder in Fee) præ- 
fat' the Husband and Wife ut conſanguineo & heredi præſat B. G. remanere debent per 
formam doni præd, and not to enumerate the Pedigree at length; but adjudged, that 
though it did not purſue the exact Form of the Regiſter, yet it was well enough. 
Hob. 51. Feak verſus Binford. : ES 

3. Aſſumpſit for Work done, and Proceſs to the Exigent ; at the Return whereof 
a Protection was brought into Court, for that the Defendant was beyond Sea in the 
Wars ; It was objected, that the Protection was not according to the Form in the Re- 
giſter, (viz.) coram Fuſticiariis noſtris itinerantibus was omitted; but adjudged well 
enough, becauſe thoſe [ters have been long diſcontinued. 3 Lev. 332. Beraudale ver- 
ſus Lord Cutts. 
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1. 1Udgment againſt the Defendant in an Action on the Caſe for ſcandalous Words, 

J and the ſame Day Coſts were taxed, and the next Day a Fi. fa. iſſued to the 
Sheriff, returnable on a common Return-Day, and on that Day the Sheriff returned 
nulla bona ; the next Day after, a 7. 3 Fi. fa. iſſued to the Sheriff of another 
County; who levied 100 J. Parcel of the Damages; it was moved, that this Execution 
was irregularly made, becauſe the Teftatum Fi. fa. iſſued before the quarto die poſt, &c. 


Sed per Curiam, the Execution is regular; for there is Difterence between a Proceſs, 


which commands the Defendant's Appearance in Court, as upon a Scire facias ; for in 


ſuch Caſe the Defendant ſhall have the quarto die poſt to appear before any new Pro- 


ceſs ſhall iſſue ; but upon a Proceſs of Execution, the Defendant hath no Day in 
Court. T. Jones 200. In the Caſe of Bolſworth verſus Pilkington. 5 

2. In a Hire facias againſt the Bail, it was agreed per Curiam & omnes Clericos, 
that there ought to be fourteen Days between the Teſte of the firſt Scire facias, and 
the Return of the Second, (viz.) ſeven Days between the Teſte and Return of each; 
and that the Scire facias ought to be four Days at leaſt in the Hands of the Sheriff, 
before the Return thereof. T. Jones 228. Levingftone verſus Stoner. | 
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1 page Sets. | A Sea 
Adams v. Tomlinſon 709 26 | All-Saints Pariſb v. St. Giles s 1209 » 
| Vol. 3. 257 14 | All-Souls (College) v. Tamworth 539 4 
568 1 Allaboyter v. Clifford 237 16 
Warden of the Stannaries Vol. 3. 7. 26 | Allen's Caſe 546 3 
Adderley v. Adderley 118% 1 | 12 
Boothby 1 Vol. 3. 186 8 
Adderly v. Wiſe Vol. 3. 413 16 235 23 
Adderton v. Dunton 1268 1 | Allen v. Abraham 395 12 
Addies's Caſe 827 18 510 7 
| | 915 2.4 Andrews 159 6 
Addiſon v. Otway Vol. 3- 577 4 Bullington 479 14 
Addingſon v. Oakley 1 Bagley 365 28 
Adlam v. Colebatch 1224 29 Vol. 3. 282 17 
Admiral (Lord) v. Linſted 19% of Booth - 518 9 
Adney v. Vernon 1075 3 Brookbank Lol. 3. 290 37 
Agar's Caſe 90 - 2 Chamming Vol. 3. 336 7 
8 Cutler Vol. 3. 194 37 
v. Biſhop of Peterborough 987 3 Darcy 897 16 
Liſle Vol 3. a8... 1 Dockwra 378 8 
_ Agard's Caſe 974 13 Foreman 1304 2 
e R Givers 500 12 
v. King 1103 4 Grey 361 64 
Standiſh Jol. 3. 248 6 Harris 87 9 
Weld | 1096 5 Harriſon Pol. 3. 152 5 
Aglionby v. Towerſon | 1 Hi! 941 9 
Agmondiſham v. Cornwallis „„ 4 Naſn CIT it 
Aike v. Hunkin 58 1 Palmer | 531 4 
Ailett v. Chopping 1030 II | Patſhal] „ 
See Ayloffe 1036 3 Randall 82 15 
vV. Oates „„ Reſcous 60 32 
Watkins 995 22 Rivington 474 10 
Ailings's Caſe 869 9 Robinſon N j. 4 
v. Archdale 993 3 | Allen v. Shaw 199 73 
Ailoffe (Sir John) his Caſe ä Simonds 111 
v. Chopley 1 Smith 11 2 
Scrimſhaw Pct 0-32 Sparke Bo --1 
Alanton v. Butler Vol. 3. 49 5 Steer 1002 5 
Alban v. Bromſale Vol. 3. 386 4 Stephenſon 34 11 
Albanie's Caſe 212 1 Tody „ 
. 40 Tooley 8 25 1 
$33: 3 Vintner 7:8 25 
Lol. 3. 60 2 Walters Vol. 3 255 3 
| 55 90 1 Wedywood Vol. 3. 143 9 
Albanie v. Biſhop of St. Aſaph 315 7 | Allenſon v. Butcher | 738 25 
oh ry * Dickenſon 159 9 
Alcock v. Blofield J | 381 4 
Alden's Caſe 213 3 Elliott 1 
See Eaden 8 March 179 25 
v. Blake 1 Spencer 370 14 
See Blake's Caſe Allington' s Caſe 1161 6 
Alder's Caſe | 94 6 v. Bates $65 x5 
| $327 10 Earthner 395 13 
Aldermen of London v. Huſting  - 908 11 559 9 
Alderton v. Mann 69 54 Vavaſor 1025 13 

Aldred's Caſe 260-3 Yearthner vide Earthner 
v. Duke 11:9 42 | Alley v. Colley 299 3 
Ray | Vol. 3.5 11 Jol. 3. $36 © 
| Walſall 1047 3 | Almott v. Pickton | 617 12 
Aldworth v. Hutchinſon Vol. 3. 49 1 | Almesky v. Johnſon Pol. 3. $44 8 
Aleway v. Roberts 685 10 | Alonſo v. Cornero 187 9 
Alexander v. Dier 603 10 Alphonſo's Caſe 1 
Lamb 795 1 | Alſop's Caſe 308 21 
Alford*s Caſe 1168 1 D. Bowtell 368 8 
v. Lee 64 11 | Alſop v. Cleyton 1 
250 10 Lol. 3. ; 463 21 
Tatnall 1 Sittwell 617 8 
"Alfrey v. Blackman 88 3 | Alſworth See Ayleſworth re | 
Aliſon v. Diiton 329 3 | Aſton v. Andrews 783 2 
2 Vol. 3. 190 6 Altham's 
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m' Caf „ nity v. Falkner 946 
* . l 7 | Appeſley's Ce 7 2 
£ : . . Pol. 3. 295 13 
Altonwood's Caſe 873 4 | Apſley v. Bois 864 7 
903 23 Ives 304 4 
906 19 | Appleford v. Daniell 3171 10 
1047 17 | Appleton v. Bailey 297 11 
| „ „ 
Alwaies verſus Broom Lol. 3. 284 3 | Applethwait v. Nortley Vol. 3. 143 4 
Amcott v. Amcott | 1947 17 | Appletoft v. Stoughton 1157 16 
Cutteridge 681 16 | Appowell v. Moneux Fol. 3. 154 9 
Ameredith's Caſe 5 7; - --10agajg v. Peury 1057 13 
Amburſt's Caſe 1144 11 | Apthorp v. Cockerill 121 17 
| 1146 24 | Archdeacon v. Jenner 466 2 
Amner v. Lodington 648 4 | Archer's Caſe N 
| 3 Vol. 3. 84 8 
801 8 94 6 
805 22 | Archer v. Bennet 226 12 
S325 © 3 Dallie 1223 15 
Amner Pariſh | 1204 12 | Arden's Caſe 295 13 
Amſon v. Walcotts Vol. 3. 344 12 296 3 
Amy v. Andrews 76 106 v. Darcey ä 
8 Bennet 111 20 Mitchell 1046 5 
Whiſtler 160 7 | Ardey v. Simpſon 746 x 
Anderſon's Cafe Ni. 3. 7 Watkins „ 
Anderſon (Lady) 1011 13 | Argent v. Darrell . 
| v. Curhbert 779 2 | Argenton v. Weſtover 356 - 6b 
Walker 459 I | Argoll v. Cheney "03 «4 
Ward 988 3 | Arlington (Lord) v. Merrick 607 32 
Anderton v. Dunſter 62 16 | Armiger v Holland 900-4 
Andover, the Caſe „ Armington's Caſe 1294 12 
Andrew's Caſe 18 2 | Armitt v, Bream 254 34 
30-3 295 4 
T3203 3 608 40 
1139 2 | Armſtrong's Caſe 393 2 
1256 10 v. Liſle 218 12 
Andrew's (Sir Euſebius) Caſe "3 3 Vol. 3. 369 43 
V. Cromwell 867 9 | Armſtrong (Sir Thomas) 1218 19 
„„ Vol. 3. 369 43 
Delahay 593 13 | Armyn 2. Appletoft 1 
Eden 9465 3 | 1076 5 
Vol. 3. 140 16 | Arnold v. Bidgood "Fol. z. 40 5 
Glover 751 1 Bingham „„ $31 Þ3- 
Hucker Vol. 3. 38 20 Dickſon 1 
Herne 79 127 |-- Jefterſon Vol. 3. 422 22 
Herborne 789 12 | Arnott v. Brown 7. 12 
Ledſham 876 6 | Arris v. Stukely 608 37 
Lukenor Inhabitants 934 12 902 4 
Lynton „„ | 1194 11 
Wk. 223 1 Arran (Counteſs) v. Criſp 7 21 
Shovell 599 18 Fal. 3. 298 8 
Sheffield Vol. 3. 114 12 | Arrowſmith's Caſe 198 12 
Webb 428 1 Arſcott D. Herle 7 193 12 
% Andrew's Pariſh Caſe 310 x Fol. 3. 463 26 
St. Andrew's Holborn v.St. Clements Danes 1206 37 | Arthur's Caſe 1218 212 
1212 5 | Arundel (Earl) v. Lord Lumley 207 2 
Anfield v. Feverell Vol. 3. 56x 1 | Arundel's Caſe Vol. 3. 442 12 
Ange v. Pattiſon 1187 26 Arundel v. Arundel 211 17 
Angel's Caſe 1233 4 730 9 
| v. Shatterton Pry "TT $57 11 
Cowper (Sir William) 26 952 9 
Anger v. Brewer Vol. 3. 451 17 1108 k 
Angleſea (Lord) v. Altham Sos. 33 = Val. 3. iii It 
Angus (Earl) Al.. Coombe 600 23 
| Anſley . Chapman 747 18 Gardner 67 36 
Johnſon Vol. 3. 158 4 : . 
Lewknor 1281 7 Glouceſter (Biſhop) Vol 3. 26 6 
Anſt v. Brian 812 20 Man | 117 10 
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Arad v. Mead 312 25 
| Sanders 96 14 
Steer 752 7,9 
Tirrell Vol. 3. 126 
Aſcough's Caſe 680 10 
Aſcue's Caſe | 435 9 
v. Downes Fol. 3. 392 11 
Falconer )v. 3. 199 3 
Aſcue v. Foliamb 300 6 
= | oh. 3. $07 5 
Hollingworth 389 16 
„ 
Lincoln (Earl) 301 10 
Sanderſon „ 
Aſgill v. Dennis „„ 
Aſhe's Caſe F03. 3. 2114 © 
v. Brudenell 94 8 
Doughty 1189 18 
A berth v. St. John $07 - 3 
Aſhby v. Child 10 - 34 
White 29 FF 
Afhcomb v. Hundred of Spe/thorn 949 39 
Aſhfield (Sir Edward) his Caſe 391 4 
— v. Aſhfield Fit 4 
991 8 
| King 320 4 
Aſhley (Sir Anthony's) Caſe 304 3 
482 3 
v. St. John Vol. 389 23 
Freckleton . 223 -x6 
Lavers . 3 
Aſhurſt v. Mingey 556 17 
Aſhmead v. Ranger £234 1% 7% 
Aſhmole v. Goodwin Hel z. 35 
Aſhpole's Caſe 026: x4 
Aſhton Pariſh v. Caſtle Bromidge 449 3 
Aſhton's Caſe 699 3 
1039 2 
v. Jennings | 936 2 
Willett F 
Aſhwin v. Corbett Vol. 3. 414 21 
Aſhworth v. Staley 639. 7 
Aſſer v. Finch 545 29 
Aſtell v. Clark „„ 
Ridges „„ 14? 2 
Aﬀer v. Mazeer 405 24 
Aſtmall v. Aſtmall 686 5 
Aſton v. Sherman 149 11 
Wbitnall . 
Aſtree v. Ballard 1% 89 
#04. 3-- 2306 - 38 
Aſtry (Sir Samuel) his Caſe Fas. 3; 418-3 
| . Nevitt 650 10 
Palfriman F,. 194 38 
Atherton v. Hole | 2323 1% 
Athill v. Corbett —— — 
| 384 17 
Athol (Lord) v. Lord Derby 28 4 
Athow v. Hemmings ok. 3. 134 16 
Atkey v. Herd 548 18 
Atkins v. Atkins 704.3. 2366 £6 
Atkins v. Bayles 1220 17 
Clare Hundred 1 
Hales 1 
876 3 
Longville 901 17 
T . 4an9 &o 
Vol. 3. 235 16 
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| | Pag. Sect. 
Atkinſon 2. Buckle ol. 3. 451 15 
Corniſh 162 23 
Crouch 484 2 
Hunter Vol. 3. 394 59 
Rawſon — 
Rolfe 11 87 2 
Woodburn 1057 16 
Attorney Gen. v. Allen Vol. 3. 33117 
Andrews 1083 20 
Buckeridge 1009 14 
Croker Fl. 3. 220 12 
Droitwich Corp' Jol. 3. 281 10 
Farnham Vol. 3. 43 4 
Fox 1217 14 
Freeman 903 7 
1217 11 
Gurdon 1227 9 
Hungate 1089 3 
Matthews 485 10 
Miller 1084 7 
Palmer 1228 10 
Poultney 1083 21 
Read (Sir John) 8 
Sands (Sir N IT tt 
Shelley 435 11 
Waring 1237 $3 
Weſtmorland (Earl) 1088 2 
Atwater v. Bird Vol. 3. 495 3 
Atwel v. Harris 1 
Lol. 3. 275 2 
Atwood's Caſe 959 5 
v. Ballard Vol. 3. 404 1 
Burr 1 
Vol. 3. 196 50 
Duell A. z. 193 3s 
Monger 45 21 
Aubery's Caſe P9i.3. . 208. x 
Aubery v. James 259 6 
Johnſon FL i 2 
. 
Aubery v. Bridgwater (Lord) . 
Aubin St. v. Cox 1248 13 
St. John 996 28 
Audley (Lord) his Caſe 360 54 
| 1 
Audley (Lord) v. Pollard 43 2 
Audley (Lady) her Caſe 1 
Audley v. Halſey 3 
Ivy 1143 3 
Satterell 433 £5 
Auger's Caſe 988 7 
Aumbler v. Jones $36 1s 
Auncelme v. Auncelme 495 29 
Aungier v. Brogan Fok. 2. $13 3 
Avorie's Caſe 316 12 
566 5 
| Ausby v. Falconer 946 3 
Auſtin's Caſe 3 3 
703 4 
973 6 
1214 8 
| Jol. 3. 548 5 
Auſtin v. Auſtin 1247 3 
Baker 1 
Beadle Fl 3. -24 
Bennet 933 16 
Gervas 138 43 
Gliſton Jol. 3. 344 6 
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Auftin v. Hilliar 
Hilliars 


Hood 
Li 3 1 


London (Biſhop) 
Lucas 


Millard 


Miller 
Monk 


Piggot 
Smith 
Twine 
White 
Awater's Caſe 
Awbrie v. Lord Bridgwater 
Johnſon 
Ayer's Caſe 
Ayres v. Ayres . 
Aden 


Brown 
Higgins 
Huntingdon 


Ormes 
Pincombe 


Sedgwick 

Aylesbury Borough, the Caſe 
v. Harvey 
Ay lefworth v. Chadwick 
Ayloff”s Caſe 
Ayloff v. Brown 
Ayrie (Dr.) his Caſe 
| B, 
Abb v. Clerke 
Babbington's Caſe 


Lambert 
Matthews 
Wood 
Baccot v. Haſler 
Bach v, Gilbert 
Onſly 
Bacon's Caſe 
Bacon v. Bacon 
Dubarry 
Girling 
Hill 


Sir Nicholas 

Palmer 

Seeling 

Waller 

Weſton 
Bade v. Starkey 


See Budd. 


Baddington v. Freeman 
Badge v. Bromnell 
Badger v. Loyd 


Vol. 3. 105 
Vol. 3. 480 


Vol. 3. 363 


Vol. 3. 54 
Vol. 3. 306 


Vol. 3. 179 


2 3. 224 


Vol. 3. 444 


Vol. 3. 369 


Vol. 3. 4 


Vol. 3. 7 


Vol. 3. 242 
Vol. 3. 409 
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Bafield v. Collard 
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Baggnett' s Caſe 
Bagg's Caſe 


Bagſhaw v. Eyre 
Goddard 


Plaines 


Shrewsbury (Earl) 


Bailee v. Knighton 
Bailes v. Wenman 
Bailey v. Brittells 
Baily v. Grant 
Hughes 
Merrill 
Murrin 
Stephens 
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Baines v. Belſon 


Biggerſdale 
Bainton's Caſe 
v. Bobbet 
Sharp 


Baker's "- 


v. Ayres 
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Baker 
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Blackman 
Brook 
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Chew 
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B. Pag. 80 B. Pag. Sec 
Baker » wer. Pain 632 1. Banks v. | Glariberlaine B: 
Peirce 103 80 Barker 
Raymond 746. 9 
Rogers Vol. 3. 242 10 Vol. 3 B 
Sea! | 199 2 ky: 
Smith 87 6 | 
Spain Vol. 3. 280 7 Prat 
Tailer 529 4 Smith 
Willis 1274 6 Wybetſtone | 
Willoughby 9 8 | Bannian v. Watſon B: 
Balby v. Spooner 909 2 | Banſon v. Offley B. 
= Alia Pariſh in Kent 1148 41 Baradale v. Lord Cutts Vol. 3. | 
= Balder v. Blackbourn 321 15 | | 
# 1051 5 | Barber's Caſe 
a ; h Baldway Y, Ouſton 479 I2 5 
| Baldwin's Caſe : 920 1 | Barber Surgeons v. Preſton 
14 Cole Vol. 3. 424 24 v. Dennis 
| Cook 1034 4: Fox 
| Flower 120 At; 
= Geery Pol. 3. 315 4 Giles 
MW Hayley Vol. 3. 336 11 Tooke Vol. 3 
1 Martin 1104 6 Topfield Vol. 3 
HM Noakes 1265 18 | Bard v. Bard 
4 7 3. 37) 5 | 
Af Richards 1231 10 Bardolph v. Perry 
1 Smith 746 7 | Bardſey v. Cliffton 
| | Vol. „ 88 2 | Barefoot v. Norton Pol. 3 B 
we. Temple 735 1 Barewell v. Kenſey 
5 2 739 4 Wood 
" Wine 688 2,9 Bargrave v. Atkins 4 
. Wiſeman 1132 6G | Bareham's Caſe 5 
4 Bale v. Rhodes 105 23 | Barham v. Gooſe Pol. 3. 5 
1 Baley, See Bally | Barker v. Barker L 
| Ball's Caſe 03 x3 v. Biſhop of Oxford Dol. 3 E 
5 Ball v. Cock 848 2 Blackmore Vol. 3. 5 
MW Croſſe | 442 17 Brown : 
8: Partridge Vol. z. 218 6 N F 
bl Peake Vol. 3. 282 11 | Cocker Pal. 3 
1 Richards Vol. 3. 195 46 Damer 
0 Trelawney 183 20 | Barker v. Denham E 
1 Ballard v. Gerrard 832 4 L 
. Oddy Vol. 512 26 Durrant 
1 Ballow v. Briard Fol. 3. 344 11 Dye 1 
WT Balmore. See Batmore, Elmer Vol. z. E 
5 Balſhall's Caſe Vol. 3. 363 3 Finch Pol. 3. a 
4 Bambridge v. Bales 585 9 Fletwell ET 
M Whittin 530 ᷣ 7 
Wil Bampfield v. Bampheld „ Keat Vol. 3. 
1 Bamſted's Caſe 1065 16 Martin Vol. 3. 
ff See Bumſted. Pomeroy Vol. 3. 
. Banbury (Lord) his Caſe $342 2 Redding Vol. 3. 
. v Wood 139 7 Ringroſe 
A | [ 1 v. Coos Vol. 3. 421 3 Tayler ; 
ul Band. See Bond v. Richardſon. | 
5 Banderick v. Mackaller. See Mackaller. Thorold | 
6 | Sane s Caſe 264 5 Warren Vol. 3. l 
bf . | 796 1 Wich > 
ial v. Mutton 2223 oF Barkham | 
1 Bangor (Biſhop) v. Williams 2289 24 vi. Lawſon 915 10 
bi | i:ankrupt's Caſe 337 IT | Barkley | 
O10 Lanniſter (Sir Robert) 1998 4 v. Foſter — 1256 5 
if Di. Kennedy 657 4 Barkſdale v. Morgan Fol. 3. 360 22 
0 1 Lilly Vol. 3. 361 11 | Barler's Caſe 105 24 
MI Truſſell 286 2 | Barley (Haines) his Caſe 760 25 
= Banks v. Brown 1102 5 Barlow v. Pearſon 1171 14 
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Barnaby v. Goodale 
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Brown v. Mugg 
Palfrey 
Peas 


Pendlebury 


Poynes 
Purchaſe 


| . 
Rand 
Spence 
Shower 
Stephens 
Strode 
Terry 
Waite 
Walker 


Wentworth 
Wood 
Wooton 


Browning v. Beeſton 


Fuller 
Litton 
Brownlow v. Cope 
Hawley 
Mitchell 


Broxholm v. Thorold | 


Bruce (Dr.) 
Brudenell's Caſe 


Bruen v. Roe 


Bruerton's Caſe 


Rainsford 


Bruiſton v. Baker 


Brumrigg v. Hanger 


Brunkhorn's Caſe 
Bryntley v. Burgh 


Buck. See Back v. Gilbert. 


Buckeridge v. Browne 
Buckham v. Denbridge 
Buckhold v. Starr 
Buckhurſt's Caſe 


ſter and Bickley 


| Winton (Biſhop) 
Buckingham*s Caſe 


Buckland v. Oatley 
Buckler v. Millar” 
Buckland v. Kelland 
Buckles's Caſe 

See Buckley. 

Angell 
Buckler v. Brook 

Millard 
Buckley (Sir Richard) 


TOI s Caſe 
Cambell 


| 0 ole 
Collier 
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442 
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Fol. 3. 152 


142 


167 

792 

476 

451 
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Vol. 3. 285 
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371 


Vol. 3. 174 


147 
1256 
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Vol. 3. 150 
„ 
155 
1198 


Vol. 3. 282 


277 

1197 

| 462 
Jol. 3. 442 


444 


788 

585 

Jol. 3. 420 
818 
Vol. 3. 254 
267 

951 


4 
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Vol. 3. 190 
392 


Vol. 3. 517 


1247 
1 
819 


Vol. 3. 


Buckburſt (Lord) v. Biſhop of Chiche- 


Vol. 3. C 30 


Vol. 3. 240 
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Turner 
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Bucknall's Caſe 


Bucknell v. Hayes 


Buckner v. Caſtle 
Buckſtone v. Hoskins 
Buckſale's Caſe 


{| Buckſtone v. Sherlock 
| Buckworth's Caſe 


Buckwood v. Veale 
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5 Sedl. 

387 6 

Pol. * 510 13 
354 11 

873 8 

168 5 
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1128 28 


Vol. 3. 111 4 


Budd v. Birkenhead 1131 55 
See Bade 
Stoker 997 42 
Budden v. Wood Vol. 3. 431 4 
Budworth Pariſh v. Dumpley 371 15 
Buffield v. Biboro 314 2 
Bugg v. Woodward 
Bulkley v. Pirke „ 
Bull v. James „ 
Knight Vol. 3. 246 16 
May 123 5 
Palmer 548 19 
Richards 396 22 
Whee 
celer „ 
Wiatt Vol. 3. 5 
Winter 791 8 
Bullen's Caſe 358 29 
| 834 10 
974 15 
1108 
Grant 493 
Jarvis OW 
1121 
Sheeves 460 
Buller's Caſe Vol. 3. 340 
Cripps 377 
Waterhouſe Vol. 3. 169 
Bullivant v. Holman 572 
Bullock v. Boſtock. Se Boſtock': Caſe 
Burnett 696 
Dibley ”. > | 
Parſons 194 3 
Thorne Vol. 3. 172 
Bulmere v Pawlett Vol. 3, 88 
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Bulwer's Caſe 44 1 
| 131 
4 Bul- 


© Þyy tt) | rl bg ——_ 


DN - - © & NN + co 0, 4 © 


ww; 


ö 


TY * * — * nd —_O. 1 bk. Thad 


- 3d tha AF- 4 4 4 
ul EEE SLRS SIGs 
ö * 5 2 5 r od ; CSS 4 Ec my 5 * ; * « . ( 
1 rr : PTY 8 
oat IRS. - at Wa K f 
r A . 
LS i N 4 * 
1 iy s dy 
5 4 


b The Index of the Names of the Caſes. 
—ö '. ' — — — — — —— — — — 


1 | B. Page Seti. B. Page Sec. 
Bulwer*s Caſe 259 9 | Burton's Caſe 10 15 
Vol. 3. 414 1. 1227 7 
Bumpſted's Caſe 962 3| 1229 3 
See Bampſted's Caſe. 1065 16 Pal. 3. $98 3 
Bunhill v. Newton 142 16 See Starkey v. Barton. | 
Bunning v. Symonds Pol. 3. 207 6 And Buxtone v. Bateman. 
Wright 1092 3 | Burton v. Andrews . 7 
Bunny v. Bunny 1264 12 Brown 812 18 
Bunter v. Cook 656 1 Chapman 1044 26 
| 1115 14 Cockerman 536. $6 $09 1 
Bunting v. Lepenwell 494 8 Eyre 27 19 
14 740 3 
=, SGamell 05.3. 193 T7 
674 2 Law Vol. 3. 228 50 
Burbridge v. Cleyton 145 © Long Vol. 3. 299 3 
19 Love ok 3. 234. 32 
Burbury v. Yeomans 691 2 Reynolds 8 
Burchard v. Orchard 359 37 Robinſon 219: -- 7 
Burchett's Caſe „ 648 6 
| |  Durdant 922 11 Sharp 1078 4 
Burching v Vaughan 384 2 Token 101 8 
| See Matthews. Wright 239 ©£ 
Zurdeaux v. Dr. Lancaſter a0 3 Woodward Vol. 3. 289 32 
Burden v. Burden 687 10| Burrell's Caſe 369 8 
- Ferrars 12549 3 | Harewell Nl. 3. 18 
Withington 702 17 | Bury's Caſe. 637 1 
Burdett's Caſe 528 9 | Bury v. Biſhop 193 27 
| 824 1 | Busfield v. Busfield «17 1% 
Pix 697 2 See Buſhey. * | 
Thrule 17 12 | Buſli's Caſe 639 7 
Burdolph v Perry -J64 7 736 7 
Burdon. See Burden Allen | 321 18 
Burfoot v. Peale Vol. 3. 194 39 Buckingham „„ 
Burford v. Dod well i Ruſhburgh Vol. 3. 345 21 
Burgen's Caſe $1 Smith | 106 34 
Burg's Caſe 215 6| Buſhell's Caſe 1062 3 
| $2673 Croſthwaite 713 14 
„„ Paſmore 615 26 
Burgh v Appleton 40 3 Vells 31s 
| Vol. 3. 147 12 | Buſhy v. Milfield 20393 - $ 
Burgeſſes to Parliament their Caſe = See Busfield, fu 
Burgeſs v. Aſhton Vol. 3. 3i5 7] Buſher, See Baſſat v. Murry. 
Burges Vol. 3. 82 9 | Buskin. See Tuskin v. Edmonds 
Peirce - - 724 50 Buſtard's Caſe. „ 
Warnford. See Warnford. 1238 4 
Burgoine v. Kerry Pol. 3- 222 Þ#$ See Baſtard. 
Spurling 532 17 Stukely 1119 17 
Burkett's Caſe 1216 4 | Buſrard v. Bull 724 40 
Burlacy v. Ellington 626 6 | Butcher v. Andrews 6x 39 
Burnell's Caſe 889 2  Cowper JACK IT 
Bowes 197 6 Porter Vol. 3. 129 28 
Currant Nl. 3. 19x 6 Sanford 235 2 
Wood - x35 23 Vale Fol. 3- 36 © 
Burnett v. Dixie Fol. 3. 182 3 Whiting — 
Holden 600 22 | Butland v. Michell 16297 123 
Burr v. Atwood 291 23 | Butler's Caſe 176 3. 
Higgs £632 ©&6 666 4 
Burrel (Dr.) his Caſe 1201 14 838 2 
Burridge v Forteſcue 1058 20 | Butler (Sir Oliver's) Caſe 139 3 
Burroughs (Lord) Vol. 3. 488 10 Agar Pol. 3. 472 3 
Burrough's Caſe 488 1 Auſtin 
1239 1 Baker 941 2 
Tailer Vol. 3. 115 11 Vol. 3. 28 1 
Burrow v. Haggett 882 5 cis 2 
Burſer v. Martin 365 24 Betnard 158 9 
Bursfield v. Kingsborough 814 2 Crouch 278 1 
Burſley v. Challoner Vol. 3. 404 2 Delt | 355 2 
Burſton v. Ridley 160 16 Duckmanton Vol. 3 71 13 
1 9 | $448 Butlec 


\ 
: „4 
————— 


As. * 4 N 
err + "264K — . 1 83 — — rey 
— eee. oder ras — k — oy ney oa ER 
3 — — 1. —— - _ 82 4 43 a> DEE RC EDITS —— 2 — — — «. — — . 
* —— 0 — — _ voy 8 * = < = wy ny ny none or r 1 
8 3 * P  o—_ Onn, 5 Er fo 99> . . MES 26. ne not n — ee 
Fr — — 2 « YES c - — — = — — — — .. Me ry fp nWee 9 ; 

8 £ 5 > - —— : — 8 — my - 5 . 2 - EY OE LIT = In 3 
EWG 5 — — —— 33 I I En en .. ... , : 2 one 
S . . . Hens 5 IRR 5 TS” Ee», 3: 3 A TIS GT ̃§⅛7C9vV—p 8 * r F - A a 

—— 0 8 all : — 2 6 Ix = 5 & - 7 - R : : 
— op. oof — 222 3 wt 2 | : 1 nk "Fs. "G8 — " - — wy th 32 7 ER - Ar vc "IL —— — — 
: * N * Sy 7 * e * 4 re oY * — — 5 —— ; * — . en eh SELINA a Ou, ie” 
82 ͤUUU—U—U—G ooo wade - - — on — — N = * 2 a * 
. — 4 — . = = =y —— P & * 


> Jaane Near a — 


_-— 4 - _— S * 
— » 2 — _ 0 a . 
% — = 22 —_— — Bn * — — — 
a 7 2 , "7 + et. Eg 8 . - — 2 — 
2 A. — * — — 
3 1 2 


he Index of 7 the Names of f the Ca aſer. 


11 . . - 


< WE We ee gt Ten . ̃—— OURIYEIERIS. S.. en IG 
. 8 r — 
— 6” _ J a zag i * 1 


\ B. 
Buter (Sr Oliver) v. Finch 
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> | Geodale 
Grey 
Hodges 


Lightfoot 
Miannings 
Palmer 

- Phylicians College 


Player 
Rolls 
Swinnerton (Lady) 
Wigg 
Yateman 
Buttevant v. Pickſtaffe 
Butterfield v. Burroughs 
Marſhall 
Sarton 
Button v. Dowman 
Honey 
Wrightman 
Butts (Dr.) his Caſe 


Penny 
Buxendine v. Sharpe 
Buxton v. Bateman 


See Buckſtone v. Hoskins 


Byard's Caſe 
Byne v. Manning 


Byron (Sir John) 
Byron 
Elmes 
Bythell v. Harris 
C. 
ABELL v. Vaughan 


See Capell. 
Cæſar (Sir Julius) 


Bull 
Curwin 
Lake 
Cade v. Hillary 


Cadwallader v. Bryan 

Cage v. Furthoe 
Parlin 
Ruſſell 

Caine's Caſe 

Calf v. Brinley 


Neville 


Calfield's Caſe 
Callard v. Callard 
Callonell v. Briggs. See Collonell. 
Calchrop's Caſe 
Axtell 
Culpeper 
Heyton 


Page 80. | 
294 3 

845 13 |: 
1106 6 

| 155 56 
<-> 880 #4 
Vol. 3. 390 28 
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B 
Dol. 3. 70 8 
| 541 9 
637 5 

111% 48 | 
75S © 
328 33 
m7 
256 8 
Vok-3: 12 14 
I 
33 
. 
829 5 
1 
829 5 
1174 14 
by 468 G 
Fa. zj. 08 
= C33 - 0 
Vol. 3. 424 22 
Vol. 3. 467 14 
POE. J- 13 8 
969 38 
Val. 3+ 242 12 
We 3 
2149 2 
127 14 
TILE 7 
390 19 
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Fol. 3. 403 9 
f "277 © S 
Dol. 3 276 10 
Vol. * IN 38: 
24 
| 1268 14 
1 
2 
"or 6 
— 
1038 5 
„„ 
1 
238 3 
331 2 
216 17 
845 9 
Vol. 3. 488 5 
Vol. 3. 564 7 
Fol. 3. 436 11 
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C. Page 
Calthorp v. Heyton Vol. 3. 2 
Newton Vol. 3. 
Philips Vol. 3. 
Calverley v. Leving Vol. 3. 
Plummer 
Calvert v. Arnold Vol. 3. 469 
EKEitchin 1289 
„ Fol. 3 
Calvin's Caſe 
Lol. 3 
Caley's Caſe 
Fiſher 
Joſlin 
Cambell's Caſe b 
Cambridge ProGtor's Caſe 1299 
Camblin v. Hund. of Tendring 1 
7 
Came v. Coleman | <.,336 
Gunſton 73 
Moyce 432 
[Camfefield v. Warren 1 1197 
Campbell v. St. John 634 
Campion v. Baker Vol. 3. 77 
Campion (Sir Richard) v Hill Vol. 3. 320 
Candiſh v. Worſley 994 
1 Vol. 3. 274 
Cane's Caſe , 
| Vol. 3. 140 
Cannon's Caſe Vol. 3. 20 
| | 293 
v. Abbot 713 
Smalwood 1075 
Canterbury Archbiſhop's Caſe Vol. 3. 300 
Fane and Hudſon 1290 
Kemp | Pol. 3. 123 
Preiſt 1091 
Willis | 159 
1265 
Cantrell v. Stephens 91 
Canwey. See Conway | 
Capell v. Allen L 241 
Aprice Vol. 3. 111 
Capel! Caſe 2 694 
830 
| 930 
Fo: 3. "v8 
IIS 
482 
2 
Church ö 480 
Sir George | 1182 
Rogers 246 
Saltonftal * 602 
Tanſie Vol. 3. 406 
Vaughan. See Cabell | 
Capenhurſt v. Capenhurſt 910 
| Capp's Caſe 
Capp v. Lancaſter Vol. 3. 142 
Capper v. Dickenſon mM i. T7 
Capple. Se Cuple 
Cardan v. Winterſlade 107 
Cardiffe Bridge's Caſe 420 
| Vol. 3. 218 
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115 
Carell's Caſe 994 
FE Paske 1299 
Careſwrall v. Vaughan Vol. 3. 52 
Carew's Caſe 1064 
= 611 
Sir John | s 3. +» 
Sir Matthew's Caſe | 2 5968 
Sir Peter's Caſe 503 
. Marſh 2 13. 6 
Catcher Read 99 90 
Carleton v. Carr 61940 
- , Hutton Vol. 3. 212 
Mortaugh EE... 
Carliow v. Hill 10051 44 
Carlifle (Biſhop) | 331, 0 
ells 911 
Carne's Caſe 981 
Gunſton ER. 
See Keile v. Oſgood 1 A 
Caroon Sv. Upnell 142 
Carr v. Donne 2:1 2079S 
Carp's Caſe Vol. 3. 522 
9 v. Barr „ 10 
Carpenter's Caſe 1145 
Collens 320 
111 
Fauſtin 356 
361 
Marſhall 1 
Welch 357 
Carrell's | Caſe 848 
858 
Carrells v. Baker bh 
_ +: Pazke- 1299 
Carter v. Calthrop 588 
Carter's Caſe | 82 
1222 
Cleypole 293 
1 1096 
Crawley 148 
Crofts 144 
149 
I 121 
Cromwell 1174 
Davis 634 
Dowrith 380 
Foſſett 796 
Freeman 223 
Horner 837 
Lawes Vol. 3. 263 
Love 651 
Mady wick 921 
Sheppard Vol. 3. 19 
Carterett v. Maſſam 1296 
Cartlidge v. Maudlin Pos. 3. 78 
Cartwright's Caſe | -I117 
Daleſworth Vol. 3. 223 
Gilbert | 248 
Pinkney Vol. 3. 154 
Underhill IF 
Carver v. Haſlerigg 161 
311 
Pinkney Vol. 3. 477 
Carvill v. Holt OY 
Carey v. Appleton 1052 
Carey's Caſe 114 
918 
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C Page Sect. 
24 Carey v. Criſp 338 8 
| Dancy ol. 3. 185 5 
: {i Tepper Vol, 3. 1 3 
5]. | Stephenſon 52 
„ Caſebrook. See Cliſebrook | 
8 Caſſander' Caſe „ 
2 Cate v. Barber ö 19 14 
1 77 110 
8 1 Bare ST» 
3 Caſſabilly v. Brett 108 34 
10 | Caffandra's Caſe „ 
Caftileon v. Pratt 990 31 
4 | Smith T3» 
42 Calile's Caſe | 966 4 
F934 * | © e -3- 280 #Þ 
Rs De 249 18 
8]; - © Dodd Vol. 3. 505 4 
8 5 _ Goodman „ 
899 Litchfield IS $300 -y 
B 499 1 
6 Willett 336 1t 
19 Caſtlemain v. Hobbs 104 6 
17 | Caſtor v. Aicles . 21307 9 
7 | Cater's Caſe Pol. 3. 211 1,2 
154 Booth Vol. 3. 138 3 
10 Starkie 238 19 
2 Caterel v. Marſhal 138 43 
9 | Catesbie's Caſe 1091 4 
60 | Catford v. Oſmond 37. © 
12 Catlin (Sir Robert) : „„ 
23 Milner 358 34 
2 639 15 
21 „ 568 5 
Cave v. Pol wheel „„ 
1 Cavendiſh's Caſe 1198 - 7 
x37]! | Lord v. Sir G. Savill Vol. 3. 276 9 
2 Middleton 3 23 
25 Savill Vol. 3: 407 29 
10 Worſley 428 9 
1 Cawle v. Parke ob. 3. $30 -. 6 
6 Cawdry's Caſe 1 T6 
. a7 2 
3 „ 
9, | 1213 $ 
4 Highley 114 19 
8 | Cecills Caſe H z. $7: 3 
9 Sir Thomas v. Harris Vol. 3. 461 9g 
4 | Ceely v. Flayles „„ 7 
4 Hopkyns 108 27 
*.4 123 7 
7 | Celier's Caſe Vol. 3. $58 7 
4 | Chace v. Gold 3 24 
1 Val. 3. 76 24 
8 Levering 307 15 
114 Ware . 
8 | Chadock v. Cowley. 799 10 
29 Ez. 270 2 
4 | Chafin v. Beteſworth „ 
17 Chalburye Pariſh v. Faringdon "TIF 
2 | Chalk's Caſe $143 4 
16 See the King v. Chalke 
3 | Chaloner v. Boyer 1 
12 8 
20 Davis 15 
15 Petworth 8 
9 Thomas 689 1 
10 Cham 
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= P age Sell. 1 Page Sect. f 
Cham * 8 502 Chappel v. Horſley 543 8 Chi 
Chamberlaine's Caſe 1137 is Tutty Vol. 3. 406 21 Chi 
Vol. 3 123 3 _ Woodham 617 11 
553 5 | Chapter of Southwold v. Biſh. of Lincoln 1097 13 
of London's Caſe _ 409 2 | Chard v. Bard 146 23 
Chamberlaine v. Chamberlaine 1116 > Tuck 225 3 
Cook pol. 3. 422 21 Charlnan v. Fenney | 1264 32 
05 Drake 415 19 Charnock v. Charnock Vol. 3 270 51 
Ewers 748 1 > 371 56 
Harvey | Vol. 3.3 3 Charnock's Caſe 739 3 
Hewſon 41 Coney | 170 4 
Nicholls 1047 16 Gerrard Vol. 3. 257 2 
Preſcott 45 27 Sherrington 712 10 
Stanton 388 1 Worſley 856 8 Ch 
Thorp Shy 101 : 3 Charter V. _ * 119 6 
04. 4 orter 05 2. 170 - | 
Turner | 5 4 2 | Chaſe. See Chace n | * 
Twyne 889 6 | Chater v. Hawkins 759 23 Ch 
Willmere 1019 9 | Chauncey (Sir William) 826 12 
| 650 11 | Chawner v. Bowes 558 7 
85 Chamblin. See Camblin : 78 La 604 14 
> 37-0 aworth (Lady | 65 » Ch 
9 915 8 | Chedley's 0 Pull 3. 520 8 
Hanbury Vol. 3. 308 35 | Chedington (Recor) 1103 F 
Tobin (Sir John) Vol. Y 1 1: 5 8 3 
Loyd 419 3 | Cheedley v. Mellor Vol. 3. 126 10 
Maſon 897 18 Cheek's Caſe 128 1 
Moor 485 5 | Cheesborough v. Lintot 145 15 Ch 
Roberts 1267 89 36 23 Ch 
Workhouſe Vol. 3. 422 18 | GheſtermilPs Caſe Pol. 3. 217 2 Ch 
Champernoon s coi 5957 12 | Cheſter (Sir Robert) Vol. 3. 201 5 0 
Hill Vol. 3. 320 5 | Cheſter (Sir John) 626 4 Ch 
Godolphin 857 16 | Cheſter (Lady) 911 7 Cb 
| 860 1 William 486 8 Ch 
Jol. 3. 188 25 Wilſon 1035 6 Ch 
Champion v. Skipwich Vol. 3. 288 26 | Cheſterfejld (Aldermen) 439 2 
" 435 Earle Pol. 3. 52 8 
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Conan, See Congham * Vol. 3. | IL. 


Cone v. Bowls 
Condale v. John 
Coffin 
Conge v. Laws 
Congham v. King 


{ 


Congley v. Hall 
Conie v. Barham 
Conie's Caſe 


Jacob 
Lewis 
Conier's Caſe 
| Frank 
Smith 
Conning v. Newman 
Conningby's Caſe 
Rodd 
Ruſſell 


Coningsby (Lord) v. his Tenants Vol. 3. 290 


Conllade v. Ayres 
Conſtable (Sir Henry) 


Conſtable's Caſe 


Cloberrie 
Sir John 


Hundred of Waltham 


Conſtantine v. Barnes 

Conway v. Alwynne 

Cook (Sir Anthony) 
Bacon 
Bellamy 

Boſinger 

Bremehill 
Chambers 


| Cook's Caſe 


Parſton 

Evans 

Foſter 
Fownes 
Fountaine 
See How v. Stiles 
Gerrard 

Herle 


ames 
enner 
ancaſter 


Moor 
Newcomb 
Olliver 

Petwill 
Remmington 


1 


Page Seft. 
5 
546 32 
o*. BY 
223 .4 
$023 :0 
. 
1 
Vol. 3. 302 18 
1056 4 
745 4 
7 
989 10 
| 991 1 
Nez. 360 2 
8 
89 10 
736 7 
500 15 
F 403 14 
l. 3. 354 8 
. 
Vol z. 141 29 
499 3 f 
35 | 
719 29 
55 
1 
733 4 
You? 2 
1143 4 
„„ 304 13 
Vol. 3. 344 12 
77 4 
937 13 
1 
84 24 
. 3. 3 
2023 23 
805 26 
Vol, 3. 422 24 
1 
7 2 
Ys 3 
204 1 
„ 
Vol. 3 1 
541 16 
969 29 
Pol. 3. 371 54 
20 39 
„ 
Vol. 3. 396 68 
1 
2 
Vol. 3. 559 11 
816 14 
II 
e 
Fol. 3. 73 19 
200. 8 
1 - 26 
1 30 
89 12 
1034 1 
508 38 


* 


"© P 
Coke v. 8 5 | * 
Samburne 137 7 
Songate 65 . a 
Whore wood 302 - 1 
1 
Wootton 1248 : 
Vol. 3. 441 1 
Vounger Vol. 3. 409 4 
Cooker v. Child 556 ” 
6 
Cookſon v. Caſtline 365 4 
Cooling the Marſhal 1044 iT 
Coombs v. Carew Vol. 3. 441 
See Combs hs, n 
Coomb':s Caſe Vol. 3. I 
Hundred of Bradley : 5 po 
Inwood Vol. 3. 48 3 
Cooper v. Andrews Vol. 3. 298 3 
Bacon | $75 -$ 
Pot. 4. 406 2 
Coatbed Vol. 2. 3 * 
Cooper's Caſe Vol. 3. 379 8 
Cooper | 45 29 
Edgar 471 16 
Fiſher „„ © 
Franklyn 918 14 
| Val. 3. 502 5 
Goodrich 620 3 
Hawkſwell 193 $1 
Hirſt 244 8 
Hundred of Baſingſtoke 949 38 
Langworth _ G98 L 
Price 332 10 
Sir John Vol. 3. 389 23 
Smith 102 64 
Temple Vol. 3. 352 6 
1, Witham 89 13 
Coot v. Addiſon 853 9 
6 
Lightfoot bs 4 
Lynch +93 
88 326 2 
Cope v. Bedford Vol. 3. 11 
Cope | 1178 5 
Dowtie Vol. 3. 192 24 
Lewin 148 3 
Temple Vol. 3. 457 9 
Copeland v Bott 1039 9 
Copley's Caſe F0. 4. - 2% 13 
Docminique 1128 33 
Copp v. Lancaſter Vol. 3. 142 3 
Copper v. 3 67 40 
Coppin v. Fulfor 014 2 
Hurnard 1 
Slaymaker = 401 11 
Coppledike's Caſe 1 
Tanſey br. 3. 238 20 
Corbett v. Sir Andrew | 693 8 
| 811 
1185 6,7 
Bates 1018 17 
Barnes 302 27 
Carlington (Lord) Vol. 3. 187 20 
Corbet 12068 2 
Vol. 3. 22 4 


Vol. 3. 263 1 
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Cot 
Co! 


Co! 
Co! 


Co! 
Co! 
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Co! 
Co! 
Co! 
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Corbet v. Sir Miles Downing 
Maidwell 
Marſh 

Stone 


. Tichburne 
Corbyn v. Brown 
Merſon 

Corbyſon v. Peirſon 
Cordell's Caſe 

Clifton 
Corke v. Jounger 
Core v. Hodgell 

Woody 

Corey v. Pepper 

Thynn 
Coriton (Sir John) v. Lithby 

v. Thomas 

Cornell v. Liſſett 
Corne v. Baldwin 

Plaſtow 
Cornell v. Hawes 
Cornelius v. Taylour 
Cornhill's Caſe 
Corniſh v. Cauſie 


Marks 
Cornwallis v. Branthwaite 


Cornwallis (Lord) 


Harwood 
Spurling 


Cornwall's Caſe 
Corvin v. Pymm 
Cosbay v Tanner 
See Croſsby, 
Coſan's Caſe 
Coſlett's Caſe 
Coſtard's Caſe 
Coſtard v. Wingfield 
Cotler v. Merrick 
Cotterell's Caſe 
Furnivall _ 
Matthews 
Theobalds 
Cottington v. Hallett 
Cotton's Caſe 


Daintry 
Heath 

ohnſon 
Martin or Marſhall 
Wale | 
Weſtcott 


6 
Fee Preſcot v. Cotton. And Weſtcott v. Cate 


Cottſworth v. Bettiſon 
Coventry v. Apſley 


Biſhop v Andrews 


Woodall 
Coveney's Caſe 
Coverley v Elliſon 


Covert's Caſe 
Covill v. Jefferey 


Page Seft. 
TY O71! 4 
Vol, 3. 223 16 
1164 15 
Vol. 3. TH 12 
Vol. 3. 85 15 
„ $3 20 
_ 2 
75 58 
1285 25 
653 1 
Vol. 3 106 6 
| 020 3 
Vol. 3. 256 6 
| 1 
Vol. 3. 184 2 
650 8 
$3. 33 
„ 
ä 
5 1034 
Pol. 3. 270 : 
„ 
507 14 
„ 
624 13; 
15 
365 29 
1 
1410 
515 23 
1 
515 2 
Lol. 3. 302 105 
320 4 
3 
N 
307 
Vol. 3. 269 2 
219 230 
451 6 
042 $5 
1103 8 
388 3 
OB. 
138 40 
358 35 
264 5 
| 326 6 
Fu. 3 29% 2» 
336 10 
802 11 
[260-6 
735 22 
Fol. 3. 223 18 
998 3 
41 
r 
1411 17 
1 
1 
1 
Vol. 3. 162 5 
503 11 
Vol. 3. 349 9 
19 2 
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Bk, Ker Pa A 
Cough v. Floyd 7 1 21 
Coulter's Caſe Vol. 3. 262 1 
See Colter 
Counden v. Clerke 648 3 
bat 808 17 
| | 01, 3. 166 
Coupledike v. Coupledike 648 F 
Courthorpe v. Hayman JEL 07 
Courteen's Caſe 1s 2 
Courtier v. Barrett 660 1 
Courtney's Cafe 645 10 
Glanvill 2323 3 
Greenvill | „ 
Phelpes Vol. 3. 288 25 
. 82 147 
Couſin's Caſe 997 6 
Coward's Caſe : 859 2 
— | Vol. 3. 173 
Cowell a. Devall " of 9 
Lockyer 346 6 
Cowley v. Leyatt 301 14 
Lydall 7 3 
Cowlin v. Cook Tc TS 
Cowper v. Andrews 465 8 
For - x 
| © 
See Cooper da 
Cowper | 726 68 
Cowper's Caſe 422 10 
Edgar 1186 15 
Hawkſwell 203 bt 
Hundred of Baſingſtoke 940 38 
Pollard 160 15 
Towers „ 
LY Vol. 3. 19 
Cowſlade v. Eyre F 5 ; 
Cox v, Barnaby an 3 
. 
278 3 
„ 
i Vol. 3. 35 3 
Copping 760 28 
Coxes 114 13 
1000 3 
Cromwell 347 32 
Cropwell 357 --23 
419 
Fo. 3. 194 / 
Darſon | 522 
Gray 1165 
Mackfeild 249 
Matthews 56 
Quantock 1027 
Vol. 3. 156 
Seymour Vol. 3, 306 2 
Smith 1 1 
Wilbraham 200 14 
Wirrell a+: 0 
44 16 
Coxeter v. Parſons (Dr ) Vol... 4 26 
Crabb v. T ucker 11 
Crabdell's Caſe . 
Cra kall v. Thompſon 1292 2 
Craddock v. James Vol. 3. goo 8 
Radford 195 25 
Wenlock $24 2 
Craford v. Gonvill and Caius College 
Mandamus $115 3 
© 257 Craſt 
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c. 


Winter 
Boreman 
Cragg v. Griffin 
Norfolk 


Cragge v. Glover 
Crambleton's Caſe 


Cramblington v. Evans 
Cramp v. Barnes 
Cranbank's Caſe 
Cranburn's Caſe 
Cranden v. Walden 
Crane v. Bullock 
Compton 


Holland 
Norwich (Biſhop) 
Tailour 
Cranfield v. Collins 
Cranmer's Caſe 


Cranvell v. Sanders 
Crask v. Johnſon 
Craw v. Ramſey 
Crawford v. Dale 
Middleton 
Crawley's Caſe 
Kingſmill 
Marrow 
Crayford v. Crayford 
Cremer v. Barnett 
Tooker 


Creſwell v. Cook 
Holmes 


Vol. 3. 


Vol. 3. 


Dol. 3. 


Middleton. See Treſwell. 


Rook by 
Ventres 
Creſwold. See Greſwold. 


Crew ». Bailes 


Vernon 


Crible v. Orchard 
Crickmere v. Paterſon 


Cripp's Caſe 


8 v. Boynton 


Canterbury (Archbiſhop) 


Griſſell 
Criſpe v. Bellwood 
8 


Mayor of Berwick 
Pratt 


Varrall 
Crittall v. Horner 
Crocker v. Dormer 


Kelſey 
Crockett's Caſe 


Page Seti 
450 12 
450 12 
$3) 7 

3 
279 10 
11 

328 35 
978 1 
148 1 
FFF. I 
x17 © 

1 
$79. 33 

2, 
2 

1189 14 
$83 #4 
444 54 
EE. 1 

1099 10 
409 41 
819 4 
875 9 
99. 4 
1 
1145 29 
173 3 
S777 
645 15 
119 25 
106 41 
827 19 
28; 8 
924 5 
812 19 
906 22 
182 18 
1 
376 22 
9371 4 
470 #2 
826 11 
105 341 

„ 1 
10 

1279 13 
223 20 
4967 4 
. 

4-37 

1291 4 
' | = 
1 
200-4 
514 8 

1 
1112 
335 6 
491 9 
446 5 
1835 2 

1243 3 
350 11 
499 7 
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G i Sea. 
Croft V. Boyle Vol. 3. 413 16 
Brown 104 15 
St John 189 2 
Euetts ND 3. 24990 $6 
Howell 549 3 
Walbrook 161 12 
Crofton's Caſe Vol. 3. 249 18 
Crogat s Caſe 1258 2 
Crohogan's Caſe Vol. 3. 366 28 
Cromer's Caſe 397 17 
Cromptons. See Compron's Caſe 
Philpot loo 33 
Smith Vol. 3. 498 5 
Cromwell (Lord) or 
9 
1081 5 
9. 02 
„„ 
Vol. 3. 114 l a 
v. Andrews 2 
385 17 
596 
Cromwell's Caſe 465 
Grunſden 385 1 
Townſend 1142 
Crook v. Averie wy 2 
Sampſon Fol. 3. 4 
Crookley v. Woodward 400 
| „„ 
Cropp's Cafe Vol. 3. 280 
Feild 1 470 1 
Cropper v. Matthews $0 2 
Crosby v. Tanner 387 
See Cosbay 
| Crofier v. Tomlinſon 1126 20 
| Crofle v. Abbott 18 1 233 
Bilſon Dol. 3. 128 24 
129 31 
Caſon 395 16 
Corbrook 146 31 
Diggs I78 14 
Garnett 200 46 
Powell | 620 4 
| Vol. 3. 66 10 
Shoreditch Vol. 3. 490 16 
Smith 420 8 
10 
Stanhope FRG 
Tyne T43 - 4 
Winter Vol. 3.. 448 9 
Croſſeman v. Read es ix 
| — 1166 4 
Croſting v. Scudamore 486 9 
Croſthwait v. Hundred of Lowden 938 24 
Crotch v. Crotch 1262 10 
Crouch ». Falſtaffe Vol. 3. 283 18 
Fryer Vol. 3. 1 Ir 
Haines 8 
+ > 
Croutcher v. Collins Vol. 3. 323 22 
Crowder. See Crow v. Goodwin 
Crow's Caſe 192 21 
17 10 
Carter : 54 5 
Edwards Fas. 3. ant 
Goodwin 66x 6 
1076 8 
Crawle 
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Gt 
Crowle v. Dawſon 
Crowley. See Crawley 
Crowther's Caſe 
Oldfield 


Crump v. Holford 
Crumpton v Smith 
Cruttall v. Hoſemere 
Crumwell. See Crom well. 
Cuddington v. Wilkins 


Cuddon v. Eaſtwick 
Cudlip v. Randall 
Cudmore v. Bettiſon 


Tripe 
Cudwell v. Dunkin 
Cull v. Sherman 


Cullen's Caſe 
Cullier. See Collier 


Vol. 3. 


Vol. 3. 


Vol. 3. 


Culliford v. Blandford. Se Information, &c. 


Cardonnell 
Culliford*s Caſe 


Knight 

Cullome v. Sernan Bords 
Cullingworth's Caſe 
Cullivere v. Brand 
Cultilean. See Caſtillian v. Pratt 
Cumber v. Biſhop of Chicheſter 
Cumberford's Caſe 
Cumberland (Counteſs) 

(Earl) 


Cumming v. Kingſtone 
Harrington 
Cumner Pariſh v. Milton 
Cundall v. Hutchinſon 
Cunden v. Clerke 


Vol. 3. 


Lol. 3. 


Vol. 3 


Cundey v. Edgcomb 
Cunningham v. Hare 


Cupple v. Tully 
Cuppledike's Caſe 
Tyrrwhite 
Curle Auditor's Caſe 
Tuck 
Curluis v. Padley 
Currey v. Stephenſon 
Curſon Sir George 


Curtis v. Bateman 
Bowen 
Colling\vood 
Columbine 
Cottle 
Curtis's Caſe 


Davenant 
Davis 


Vol. 3. 
Vol. 3. 


Vol. z. 


Vol. 3. 


Page Sect. 
398 11 
966 1 
. 
7 3 

1247 6 
„ 

1068 5 
309 4 

1229 4 
388 12 
415 21 
700-17 
S490 xt 
$52 - 30 
TIF Os 
. 
289 9 
393 6 
2980 8 

1196 20 
$35 4 
$19 14 
105 30 

10 14 
7% 5 
183 25 
. 

1090 4 
38 5 
752 14 
754 4 

. 

1 
405 10 
688 2 
Ty: ©» 

ra07- 23 
383 11 
po 
488 7 
716 12 
2:68. 
497 31 
406 21 

$3 2» 
405 13 

11907 4 
£104 
663 26 
1264 15 
— 
01 1 

58 3 
1267 10 
—— 

79 123 

5 
314 7 
986 1 

1008 6 
1247 5 
445 17 

1028 9 
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Page Sect. 


C. 
Curtis v. Dowtie 1071 1 
Inman Dol. 3. 332 20 
Overſett nn 
Savill 1 
Woolverſton 474 7 
Cuſack's Caſe 782 4 
8 
Cuſtoms, Caſe thereof | 9 15 
Cutforthy v. Tailer N. 98 730 
Cuthbert vᷣ. Peacock 1119 18 
Cutler v. Dixon 104 4 
Southern 606 29 
Cutmore v. Tripe 725 62 
Cutting v. Williams 1054 4 
Cutts v Bennett * 1 
Pickering „ 
Weſt 1 
Cutſworth's Caſe 1928-9 
D. 
* v. Aſhby $31 #4 
Smalbrook Vol. 3. 219 5 
Dabur v. Lamb 423 2 
Daby v. Holbrooke 989 19 
Daccomb (Sir John) „ 
Dacon. See Dacre v. Nixon | 
See Dakins | 
Dacre v. Nixon 1109 14 
Dacres (Lady) 689 11 
Dacres v. Duncomb > 
Dacres (Lord) 968 21 
v. Hurlſtone 509 2 
Dacre v. Linch 103 76 
Dagg v. Penkerell 8 
Daile v. Coates JET $3 
Dakin's Caſe ti 22 
1111 29 
Dalavall v. Clare 993 5 
Dalby v. Docthall 364 11 
Dalbury Pariſh v. Foſton 1208. 3 
| See Talbury v. Scropton 
Dale v. Copping 099 © @ 
Dale (Dr.) 1092 2 
Philipſon Vol. 3. 394 60 
Dallingham v. Rigby „„ 2304 4 
Dalſton (Sir John) v. All-Soul s College 424 10 
Johnſon 10233 15 
Thorpe Val. 3. 334 10 
Dalton v. Bernard Vol. 3. 406 19 
Biſhop of Ely 1 
Hammond 5509 1 
Sadd 102 69 
Selby 282 5 
Daly v. Holbrook 989 19 
Damm's Caſe 1 
Damport's Caſe 7 © 
2 
Simpſon "y 3 
| f 95 I 
Danby's Caſe F 
Hodgſon Fel, 3+ 1190. 12 
Holebrook 989 19 
Linſey Tus Patron. 1 
Palmes 1238 9 
Dandy v. Cutter Vol. 3. 511 22 
Danes 
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| D Page Sec. 
Danet v. Ekden Vol. 3. 443 18, 
Lucy 260 - 3 
Danes v. Brett 615 22 
Danell's Caſe 110 23 
Dangerfeild's Caſe 972 52 
Daniel v. Hanſlip ; 458 11 
Hertford (Lord) 458 10 
Upley 321 14 
5 837 5 
Waddington 1036 
Dann v. Annatt Vol. 3. 182 
Dantſey v. Southwell Vol. 3. 543 
Danvers (Sir Ch.) Vol. 3. 273 
Thiſleworth _ 4} 
894 10 
Wellington 689 10 
Darby v. Aubrey 596 10 
Bois 343 3 
Boucher 998 16| 
Darby 
Heathcott V0. 3. 223 Is 
I5 
Hemmings 1047 13 
Piltraſte . 
Darcy (Lord) v. Aſtwick N. .. 
Darcy's Caſe „„ 
897 16 
Darcy (Lady) 730 10 
Darcy (Lord) 888 6 
Darcy. See Darcie's Caſe 
Darney v. Hardington 111 
Daridge v. Clerke 607 33 
Darrel!'s Caſe 649 7 
v. Thynn 419 4 
Damoſs v. Newbolt $87 © 
: Vol. 3. 572 4 
Dartnell v. Morgan | 1 
Daſhfeild v. Curnork Vol. 3. 476- 14 
Daſhpere v. Milburne 920 3 
Daſhwood's Caſe 716 38 
Fowlke 1295 20 
Davall v. Dilfon * 3. 107 7 
Danbury v. Martin 117 10 
Davall. See Devall 1 
Davenant v. Hardres 1127 3 
Raſter 720 36 
Vol. 3. 188 27 
I 
Salisbury (Biſhop) 5 1 : 
 Davenport's Caſe 1288 7 
v. Pinſent x02 23 
Simpſon 1166 2 
Wood Fok 3; 129 28 
Davidge v. Clerk 3 
Davidge v. Davy „ 
Davidge v. Davidge 1 
Davila v. Almanza 235 9 
David St Biſhop | 454.2 
David St. Biſhop v. Lucy Vol. 3. 10 50 
12329 11 
Watſon (Dr.) 
| Davis's Caſe . 46 2 
Davis Serjeant Vol. 3. 46 
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Vol. 3 s 


Vol. 3. 


Vol. 3. 


Vol. 3. 


Inhabitants of Eaſt-Hund. 


"Pare $8. $34 59 | P, 
479 13 Pierſon v. Dawſon 
: TOE, 348 IS; Ridge 
Vol. 3. 47 2 Ridley 
Vol. 3. 415 3 Vigg « v. Gardiner 
; 1047 1 16 FS 
Vol. 3. 12 17 Waters 
; 153 18 Piggot s_Caſe 
148 6 8 v. Bridge 
61 22 * 
* Gaſcoigne 
vWF $1 11 T1} ;< 
0.) A n 
7 29 [7 Harriſon 
Vol. 3. 232 17 
1059 7 Ferne 
1166 1 Leverſage | 
820 7 Lord Salisbury 
173 4 Piggott 
J | | 
5763 A - Ruſſell 
1007 7 Simpſon 
983 17 Smith 
968 28 Thrill 
Vol. 3 18 8 
746 11 Weſtley 
10 3 Pikard D. Cattel 
Vol. 3 11 Pike v. Guyett 
, 394 4 Pullen 
Vol. 
118 2} | Pilford's Caſo 
1200 4 as 
$397 ©» v. Fox 
710 39 Pilkington v. Bagſhaw 
TIL JO 1 Dalton 
v3x - 2 Pilkington 
T3 2 Stanhope | 
127 1 | Pilſworth v. Piatt 
1301 #7 | Pimb's Caſe 
1679 2 | Pimley v. Robinſon 
Vol. 3. 294 13 | Pinager v. Gale 
107 38 Pindar v. Spencer 
784 6 | Pinchard v. Fowkes 
Vol. 3. 156 6 | Pinchback v. Nunn 
Vol. 406 22 | Pinchſon's Caſe 
1230 6 Pinchſon v. Harris 
337 5 Pincomb v. Rudge 
x 233 
1245 43 Thomas 
Vl. 3. 345 18 | Pinfold v. Northey 
1018 15 | Pinkney v. Hall 
V ol. Zo 448 6 : 
1014 4 Pinnell's Caſe 
90 15 
1297 13 | Piſher v. Hemling 
I175 22 | Pitcher v, Jones 
54 48 Simonds 
1226 4 Tovey 
7 it 
618 14 | Pitt v. Brown 
Der Chalke 
68 45 Gaince 
451 1 Hockley 
558 12 James 
9 --L 
244 13 
827 20 Knight 
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Pitt v. | Pelbam Vol. 3. 143 Pollbil 1. May Vol. 3. 295 3 
_ Pidgeon 439 Pollard v. Alcock 811 6 
Ruſſell 1 1048 Armſtrong 136 - 3 
Vol. 3. 42 Colin , Vol. 3. 386 2 
Staples | 882 Jekyll 1259 1 
Wardell 237 utterell 852 3 
243 Moreton - | 1064 12 
* | 249 Scoby Vol. 3. 508 +4 
Webſter Vol. 3. 259 Poller v. Buſhell | 713 14 
Pittfield v. Peirce 486 Pollexfen v. Criſp Vol. 3. 383 12 
, 846 | Pollexfen nw 7 
Pittman v. Biddlecomb 1191 Polſon v. Warren 1 
Maddox Vol. 3. 560 Polus v. Henſtock Vol. 3. 485 16 
Place v. Havers 107 Pomfrett v. Ricroſt „ 
FBuynde Vol. 3. 287 13 
Plant v. Thoresby 944 Pompey v. Chamberlain Vol. 3. 348 5 
Platt's Caſe 529 Pondett v. Company of Mercers 704 3 
v. St. John's College 435 Pout v. Pout 1239 10 
Pleydall 395 Pool v. Carrill 121 24 
Plummer 714 Godfrey 49 II 
Sheriff of London 735 Longvill 842 4 
Sleap | | 820 Neale 150 18 
| Lol. 3. 280 699 15 
Plaw v. Richards 1020 Needham Joh 3. 89 5 
Player v. Jenkins 409 Pool 280 4 
Jones | 409 1 3 ww 13. 
Petit „ Redhead 292 1 
Roberts Vol. 3. 420 Reynolds NI 3. 3 
Vere 409 Tryan 182 18 
414 Pooly v. Osborne Vol. 3. 384 1 
Warne 593 Pope v. Brett „ 
Playſtow v. Batchelour 754 Butler „ 336 x. 
Playter' 4 Caſe 616 Saint Leger 893 8 
*. Sheering Vol. 3. 126 Vol. 3. 434 6 
Pleadwell s Caſe — 1 Skinner 1041 7 
v. Hundred of Thiſtleworth 939 l. 2. 465 4 
Goſmore T3 7 Sir Thomas FW. Þ 6 x 
Knapp 679 3 | Popham's Caſe "62x 9 
Plimpton' s Caſe 3 v. Banfield 1 
v. Dobinett cas -- 1 | : Rowley 581 8 
N. 463-94 ] 662 1t 
Plommer v. Whitchot „ White £2 3. ant 17 
„ WM. 7 Woolley Vol. 3. 390 29 
Plott's Caſe 83: 4 | Poplie v. Aſhley 376 12 
L. Plomer 491 8 Poplewell V. Gollin 724 4 
522 7 | Popinger v. Johnſon Fat. z. © 
Plowden v. Oldford 821 17 | Pordage v. Cole ec © 
| 1288 1 Pordage (Dr.) 1110 18 
Flowman's Caſe 966 3 | Povey v. Allen „„ 
Ployden's Caſe 867 10 Wright Val. 3. 304 24 
Plummer. See Plomer v. Whitchot, Portbury v. Ledgingham 505 22 
Plummer's Caſe 209 2 | Porter's Caſe 8 
1217 9 Fol, 3. 2 
v. Adams 476 18 N 
Hockhead 6 76 -w 
Lea . 44 v. Bathurſt Fob. . 20 
Plunkett v. Holmes 799 13 Bugden 7 » ae 
Fol. 3. 36 9 Grey O13 4 
Plymouth (Counteſs) v. Throgmorton 227 2 1108 8 
Pramech (Lord) v. Jones 212 8 Philips 83 10 
Podger (Margaret) £08 7 „„ 
513 4 | Portman's Caſe 1 1 
Poe v. Mountford 1 v. Sir Hugh Vol. 3 $7 14 
Point*s Caſe 868 2 Morgan Val. 3. 456 2 
See Poyns v. Poynts 89 7 Wills = - 
Pollhill v. Cate 1 
| Portington 
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"11k: Page Seti. P. 
Portingion v. Beaumont 428 6 Preſton v. Hinde 
| Mary We B61; Holmes 
n Mercer 
x Rogers 5 874 1. Mortled 
| Portland (Counteſs) v. Cole Pol. z. 60 7 Preſton 
„ Poſtern v. Hanſon 8576101 327 17 Tooley 
pPaoeſthall' Caſe. See Purcell, 516M | Prettiman. See Pettiwood. 
Potter's Caſe 846 2 Prettiman (Lady) 
L North 1283 21 | Price's Caſe 
| Pearſon | r een 
| Philip 68 484 v. Almory 
i Steddale | 859 4 Braham 
| FM | _ Thompſon | | 10 8 Crofts 
= Turner 10176073". 100] Foſter 
| | | „ | Goodrick 
| Poterite v. Barell 1 % ve$;:45 |] Nill 
Povey (Sir Hugh) . Pol. 3. 416 1 Langford 
Toulfes Ve King 1088 1 Parker 
17 11 * 
Poulterer's Caſe | or 2 Parkhurſt Vol. 3. 
Poultney v. Wilkinſon MEE Bit | Simpſon By 
Powell's Caſe ::"Th97. 3 
| v. Ball N. 3. See Prince. 
Brazen-noſe College 92 29} Torrington (Lord) 
"Ca 114 14 Vaughan | 16 
Sir Edward ” 196 4 Winn Vol. 3. 
Godfrey. See Pals. Pride v. Earl of Bath 33%} 
Harman . 768 9 | Prideaux v. Gibbons Vol. 3: 
Peacock 7 © Morrice | 
Rous . 607 33 Rawlins 
Sheen Fol. 3. 524 1 
Verdoffe N 99 13 Warne 
1 Waterhouſe 12679 6 Webber 
_—_=_ —_— wes -3 pridgeon s Caſe. 
| Powers v. Clerke 157 49 
: 796 6 | Pridle v. Beard 
Powes (Lady) 682 3 Maſſie 
(Lord) 195 1 Napier 
v. Marſhall. , 359 39 — 
Pole v. Hagget 1188 7 Vol. 3 
Vere 1275 10 | Prigg's Caſe | 
Powlett. See Pawlett. | v. Adams 
Powſley v. Blackman ar 3 . Vol. 3 
Poyn's Caſe | 89 #7 | The Prince's Caſe 
| 334 1 
994 II Vol. 3 
| 996 1 | Prince's Caſe 
v. Gibbons | 990 23 r. Allington 
Poynter v. Poynter 84 23 Vol. 3 
Poynts v. Poynts =. Compton Vol. 
Poynton v. Wilſon Vol. 3. $47 21 Molt 1 
Pragnell v. Glaſſe el. . $33 9 Simpſon 
Pratt v. Dixon 2% 19 Pring v. Child „ 
Phanner 382 3 | Prior's Caſe Vol. 3. 
Rutlidge Hi. . e 
| Steen 678 2 | Priſley v. Stafford 
Prieſt's Caſe. See Preſtly. | Priſtoe v. King 
vi. Wood | 688 2 | Pritchard's Caſe 
Prieſtley v. White Vol. 3-227 af v. Papillion 
Prefcort's Caſe | 387 6 Reynolds * 
3. Cotton. S!e Weſtcott v. Cottle, and | Williams 
Cotton v. Weſtcott | 998 3 | Proby v. Dorcheſter 
Preſgrave | v. Churchwardens of Shrewsb. Lumley Vol. 3. 229 2 
Vol. 3. 214 14 Maine 150 19 
Sanders | z. 1a8 2 Mitchell M en 3 
Preſident of Corpus Chriſti College 672 'Þ | | 
' Prefly v. Humfries 1013 15 4 Proctor's 
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Frocor”s Caſe 
v. Barnbrook 
Burdett 


Clifford 


Clitheroe 
Johnſon 


Lambert 
Newton 


Phelleps 
Prodgers v. Frazier 
Langham 
Prodgers (Margaret) her Caſe 
Prohibition Caſe 
Prote&or v. Aſhfield 
Coney 
Craford 
Holr 
Lord Lumley 
Summers 
Wyche 
Prowſe' s Caſe 


v. Carey ; 
Layfield 
Turner 
Wilcox 


Proxie* s Caſe 


Pruett v. Drake 
Prugnell v. Goſſe 
Prynn's Caſe 
v. Slaughter 
Puckle v. Moor 
Pudſey's Caſe 
v. Newſham 
Pugh v. Owen 
Puleſton v. Warburton 
Pullen v. Benſon 
Nicholas 
| Palmer 
Pullerton v, Agnew 
Pulmant's Caſe. See Putnam, 
Pulter v. Heaver 
Puncher v. Kingſtone 
Punſanly v. Leader 
Purcell v. Bradley 
Hutchins 
Purfrey*s Caſe 
v. Grimes 


Rogers 


Purnell's Caſe 
Putt v. Noſworthy 
Rawilterne 


Putnam's Caſe - 
v. Duncomb 


Vol. z. 


Vol. 3. 
See Cliſſon v. Proctor. 


Vol. 3. 


Vol. 3. 


Pol 3. 


Vol. b 


Vol. 3. 


Vol. 3. 


Vol. 3 
Vol. 3. 
Pol. 3. 
Pol. 3. 


Lol. 3. 


Vol. 3. 


50 4 
Lol. 3. 


Vol. 3. 


Page _ 
158 
979 f 
404 18 
314. *9] 
407 25 
421 10 
811 12 
908 6 
203 4 
1037 10 
18 
398. 7 
565 19 
412 11 
1141 10 
890 15 
SS $0 
308 31 
249 14 
1009 13 
1 
341 8 
10 
969 31 
1044 2. 
209 _ 1 
1294 9 
300 11 
1209 3 
. 
708 10 
11% 3? 
207 © 
482 10 
„ 
1 
1004 7 
198 4 
11 
399 - 8 
„„ 
. 
340 16 
1266 2 
1038 15 
473 26 
70 69 
1216 25 
277: 4 
287 - 6 
$44 2 
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026 2 
SEE 22 
1009 13. 
835 15 
89 19 
1210 6 
399 19 
1023 13 
1247 16 
20 2 
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700 
Puttenham v. Norris 1221 
Pye v. Bonner 717 
Brereton 619 
Cook 1019 
George Vol. 3. 88 
Lovell Vol. 3. 59 
Weſtbury Hundred 939 
Weſtley 1004 
pycott d. ped St. John 9 2217 
Pol. 3. 120 
Pymm' s Caſe 875 
v. Corvin 927 
Hide 152 
Pyne v. Wollard 794 
Pynchin v. Harris 186 
2 
* an LES vs. Fairchild 676 
| Searle 914 
Spurling Vol. 3. 302 
The Queen v. Allen 1082 
Atkinſon "a 
: Pol. 3. 334 
Baines 1196 
Barnaby 1066 
Barnes 421 
Barret 961 
; 1229 
Beſt 483 
Bethell 422 
Bothell 42¹ 
Brace Vol. 3. 456 
Branworth | 1203 
Brown „ 
Buck Vol. 3. 278 
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pury - -- 1250 
Carter 977 
Canterbury (Archbiſhop) 633 
1221 
Chapman 1155 
Clerke 538 
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Collingwood 231 
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98 
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Daniell 231 
7 Danvers 549 
Darby 977 
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Fitzgerald 1052 
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Q Page 25 
The — v. Franklyn W 0... 37} 
George Vol. 3. 384 4 
Glinn 1066 29. 
Glouceſter (Biſhop) 712 9 
1. 
Gould 231 34 
Green 900 11 
| 9 ; 1148 40 
Hall yu3 1 
Hereford ( Mayor) 1155 
Hill 770 23 
1001 12 
Hoskins 140 9 
Huſſey Vol. 3. 506 1 
Jennings — a. 
Ingram 362 66 
King 963 10 
1066 25 
Knatchbull 1 
Kyme Vol. 3. 548 
Lane 980 
Langley 980 
Layton 334 
Leech 973 
Leigh 1183 
Lewis 900 I 
Lincoln (Biſhop) 1090 
1091 


London 1202 
London (Biſh.) and Scott 1007 


Lumley (Lord) 897 
Mackartney 762 
Mary St. (Par. of Deviſes) 421 
Middlemore Vol. 3. 176 
Midleton 1286 
Vol. 3. 178 
Milverton Pariſh 1203 
Murrey 371 
Naſh 420 
Newnham Inh ab i1:11i 1203 
I 204. 
Norwich (Biſhop) . 1090 
Odam 9 
Orbell 986 
Painter * 1081 
Peirſon | 956 
Peterborough (Biſhop) 1270 
Porter 421 
Pugh Vol. 3. 178 
Pullen 960 
Rawlins 947 
Rogers 1065 
Sainthil! 408 
Sangway 770 
Savacre 1270 
Smith 960 
936 
Somers 5 
Somerſham Inhabitants J. 3. 187 
Steer Vol. 3. 20 
Templeman 847 
Tracy 483 
Vaughan 839 
Vol. 3. 42 
Lord Vaux Vol. 3. 354 
Wallis 970 
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0 
Watts Vol. 3 
Weeks Vol. 3. 
Weſton 
Wheeler 
White 5 
Williams 
Wiltſhire GIG 
Wyatt 
Yarrington 
York (Archbiſhop) 
Queens College Oxford 
Quick v. Coppleſton 
Ludborough Vol. 3 
Quodd's Caſe Vol. 3- 410 
ABY v. Robinſon 995 23 
TL I v. Bludworth, See Ratford. 
adiſh v. Biſho Vol. 3. 442 
See Bradiſh. d * | : 
Radley v. Egglesfeild 179 22 
See Ridley v. Eppleffeild. 
Ragſter's Caſe 681 13 
Raimond v. Barbone 80 2 
Burbridge 718 25 
| | 1294 10 
Gold 948 4 
Hundred of Oking 939 26 
Rainbow v. Warrell 1260 2 
Rainew v. Grimſtone „ 
Raiſing. See Razing j 
Ralph. See Rolfe, 
Ram v. Lumley 104 13 
Pattiſon . 
12 
Saintiffe 408 6 
Ramſey, See Romſey v. Atkinſon 725 52 
| Bird 197 4 
Bradford Pol. 3. 410 7 
Parſon's Caſe RE. 
—_ 1118 12 
Rand v. Tripp 90 16 
Randall's Caſe 168 9 
| - 897 6 
996 3 
FRE 3. 2 3% 
v. Bell | 109 17 
Brees 662 15 
Dean 2073. 6 
1268 15 
Harvey 136 27 
Head Pol. 3. 211 5 
Jenkins 895 13 
.oberts = 
Scroggs Fol. 3. 433 4 
Wales 996 2 
Writtle 895 13 
Rapley v. Chaplin 579 6 
Raſhleigh v. Williams 565 20 
Raſing v. Ruddock 1 
Raſtall v. Draper 2023 3 
Turner 1 
Ratcliff*s Caſe all 2 
922 3 
1034 1 
Ratclift's 
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R. 
Ratcliff*s Caſe 


 Ratcliff v. Chaplain 


Davis 


Graves 

Sir Humphre 

Shirley 8 
Ratford v. Blud worth 
Raven v. Stockdale 
Ravenſcroft's Caſe 
Rawden v. Strutter 
Rawleigh (Sir Charles) 

Sir Waltet 

Rawlin's Caſe 


Rawlins v. Borrett 
Hill 
Viners 
Yaxley 

Rawlinſon's Caſe 


\ 


Vol. 3. 


Vol. 3. 
1 


Vol. 3. 


Vol. 3. 


Vol. 3. 


Vol. z. 


Rawlinſon. See Robinſon v. Graves 


Rawſon v. Brown 
Raymond v. Oking Hund. 
Rayner's Caſe 
Rayner v. Fiſher 

Hallett 
Rayſon v. Windar 


Hol. 3. 
Vol. 3. 


Razing v. Ruddock. See Raſing. 


Rea v. Barnes 


Read (Sir John) | his Caſe 
Read's Caſe 


v. Armiger 
Beerblock 
Burley 
Burlington 
Dawſon 


Fatton 
Hawes 


Hawkes 
Johnſon 


Jones 
Naſh 
Palmer 
Potter 
Redman 


Stonehouſe 
Sir Thomas 
» Sir William 


Willmott 
Reading Mayor v. Lane 
Rearsby's Caſe 
Rearsby v. Cufter 
Redding's Caſe 


Redding v. Royſtone 


pol 3. 


Lol. 3. 
vol. 3. 
Vol. z. 


Vol. 3. 


Page Sed. 
563 1 
579 6 
28 8 
421 7 
264 12 
146 2 
100 30 
223 10 
163 8 

5 
.20 6 
365 24 
2057 35 
842 11 
997 1 
170 
77 
106 4 
707 
480 
509 

57 
939 26 
332 20 
101 46 
239 09 
387 3 
i98 17 

got 12 
662 14 

1005 8 
#7 
793 2 
890 8 
356 12 
= 
666 8 
1186 16 
975. 26 
124 14 
834 7 
is þ 
672 1 
300 6 

3 
251 23 

1203 72 
200 10 
418 3 

3 25 
3,7 
288 3 
548 16 
237 4 
S— 

1223 29 
726 66| 
435 3 
317 1 

993 
846 
1033 33 
646 18 
1130 47 
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Reder v. Bradley 
Redfreyre's Caſe 
Redham v. Waters 
Redman's Caſe 
Redman v. Idle 


Pyne 
Redwood v. Cbward 


Redſhaw v. Heſter 

Reed v. Hatton 
Lewes 

Rees v. Long. See Reeve. 
Phelps 


Reeve v. Cropley 
Dennis 


Holgate 
Gibſon 
'Long 

Mallter 


Martin 
Moxham 
Owen 

Sir Robert 
Sheppard 
Winnington 


Reginald. See Reynolds. 


v. Baſſet. 
Remmington's Caſe 
Remmington v. Kingerbury 
| Savage 

Taylor 
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Wilkinſon s Caſe 


V. Bolton 
Loyd 
, Merriland 


Netherſall 
Pacy 
Richardſon 


v. Fletcher 
Jordan 
Kirby 
Ruffel 
See Wikes v. Tillard 
Willamore v. Bamfeild 


William v. Gill 
Willett v. Dennis 
Mould 
Spenſer 
Wilkinſon 
Williams (David) 
Williams (Sir Henry) 
Williams's Caſe 


v. Bangor (Biſhop) 

Bentley 
. Bond - 

Carey 
Crey 
Cutteroy 
Farrer 
Glover 
Green 
Gwynn 


Hide 

Jackſon 
Jenkyns 
Keinſham 
Knolls 
Lee 

Lewis 

Lincoln (Biſhop) 
Linford 
Sir John », Liſter 
Skidmore . 
Tempeſt 
Vaughan. See U 
White 


Williams. See Buckſom v. 


Williamſon v. Hancock 


Hornley 

Hunt 

Mead 

Norwich 
Willis v. Jermin 
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Pol. 3. 158 | 
196 
1139 
1021 
747 l 
Vol. 3. 474 5 
2083 7 
$50 2 
Nl. 3. 1% 16 
Vol. 3. 487 3 
1010 3 
708 8 
Vol. 3. 329 17 
Vol. 3. 316 13 
Vol. 3. 376 19 
e 8 
3 
l. z. 1 15 
| $35 - 19 
Vol. 3. 321 19 
1106. 2 
979 40 
Vol. 3. 524 2 
55 2 
95 3 
wr, 
827 20 
| 990 27 
Vol. 3. 366 26 
1090 4 
714 16 
445 16 
„ 
Vol. 3. 238 12 
„ 
10 14 
Vol. $4 207 2 
me TT 
„ 
Vol. 3. 522 16 
| 38 7 
Pol. 3. 416 4 
A . 430 1 
| 164 
FVok 3. 00 
I 4 
103 7 
1291 
128 
447 1 
868 
Pol. 3. 235 24 
== 
330 13 
679 1 
OO 
Vol. 3. 529 3 
Vol. 3. 288 20 
402 4 
Vol. 3. 139 8 
1 
1096 10 
Vol. 3. 473 2 


W. Page 8040 
| Wilts v. Needler n 
Stroud 42 1 
Whitehead Vol. 3. 7 . 
Woodhouſe „ 
Wilmore's Caſe 441 12 
Wilmore v. Bampfeild Vol. 3. 376 19 
8 
Hold | = = 
Wilmot's Caſe | T2999 - 3 
Wilmot v. Carne TREE OK, 
Knolls . 
Nixon 96 26 
Sprigg 60 27 
Tiler 219 13 
Willeughby v. Bamfeild, See Wilmore. 
Brooks 395 10 
Foſter 885 1 
Grey 9 
Small 5 
Willoughby „5 
| 4 972 L 
TM Vol. 3. 452 2 | 
Willow's Caſe 836 19 l 
| hes 956 8 | 
Willows v. Willows 5180 5 il 
Wells v. Treguſun 385 15 i} 
Wilſon's Caſe 614 14 / 
| 945 3 1 
| 962 I 
Wilſon v. Armorer 764 10 it 
Billout 318 5 9 
Bradſhaw 59 16 1 
Carliſle (Biſho 3 1 
Chambers F Pol. 3. 5 8 | 
Conſtable 247 6 \8 
Davage | 694 3 | 
Dodd „ | 
1068 4 1 
5 Por. 3. 6 't 
Done 1251 8 |} 
Drake 143 22 1 
Duckett 669 2 * 
Dyſon Vol. z. 269 6 1 
Gary. See Foſter v. Mapps if 
Vol. 3. 147 5 It 
$57 22 [ 
Guttery „ 
Hardingham 500 6 
1247 3 
Howard Vol. 3. 395 62 
Laws 218 11 
. 168 2 
Leathot 829 4 
Redman Vol. 3. 304 23 
Rich > 7 
Robinſon 837 5 
Stubbs z. 
Tucker 258 2 
Weddall 494 19 
Welch 864 3 
Wiſe 519 2 
Wormall 267 5 
268 2 
7383 2 
Wilſtone 
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wille v. Pinkney Vil. 3. 154 16 
Wiltſhire's Caſe Vol. 3. 229 4 
Wimbiſh v. Talbot 26 


Windſmore v. Halbert, Sze Windſor v. Hobart. 
Windſor's Caſe 


809 20 


54 


15 Willoughby 634 11 
Wimbeton v. Holdipp 615 21 
Winch v. Sanders 245 7 
Winchcomb's Caſe. See Winn's Caſe. 

Winchcomb v. Piggett. See P. | 

Puteſtone Vol. 3. 241 5 

Winchelſea (Lady) v. Lady Maidſtone 
. 17 6 
Winchelſea Town 447 11 
Wincheſter (Mayor) v. Wilks Pal. 3. 334 31 
Wincheſter (Biſhop) . 305. 7 
317 18 
Marqueſs 2367. 1 
: 712 4 
8330 2 
9599 ®| 
Mayor 874 5 
1035 4 
11 
. 
Fol. 3, 60 14 
Winchurſt v. Bellwood | 858 24 

N Moſeley 858 22 
Windebank v. Br 277 16 
Windham v. Clear 106 1 

LOX Juſtice's Caſe 298 1 

8 r 6 

813 23 
917 7 
i nel 1238 6 
Vol. 3. 72 3 

5 eee e F410 
Kemp 809 20 
2 Yates £139 | 16! 
windhurſt v. Gibbs 583 8 
Windſmore v. Hobert. Se Windſore. | 
1 Rider N 3. 239 10 
Ware ©1610, ay 38 
Wineford v. Woolaſtone | = © 
Wi — v. Markes N 
Vol. 3. 401 3 

of "Galton 709 29 

Wing v. Harris 1106 1 

Jackſon $829 3 
Wing s Caſe 627 4 
846 1 

Vel. 3. 495 2 

Wingfeild V. Bell x83 2 
Duncomb | 852 21 
Sherwood Vol. 3. 433 5 

Valence 709 24 

TY a 
Winkworth v. Mann | . 692 9 

EE at > Vol. 3- 376 20 

Winn's Caſe #6. 3. 520 12 

8222 x 523 4 
Winn v. Loyd $52 7 
na | 732 13 

; Pol. 3. 188 25 

Stebbings „ 
Winnard v. Foſter 549 27 


Windſor . Archbiſhop of 3 1289 
Farnham Inhabitants 


3 
Windſor v. Hobart 3 
| Pol. 3. 82 
Saywill 1218 
| Windſor Lord 627 
| v. Hide 271 
Windſor Canons v. Webb Pol 3. 308 
| Windſor Dean and Chapt. v. Sover 274 
I Winnington (Julius) 664 
| Winſton v. Pinkney Vol. 3. 154 
Winter v. Child Vol. 3. 307 
| Sir Edward 981 
a Foweracres 324 
Garlick 245 
'  Loveday 498 
Winter 449 
516 
| Winton, See Winſton. | 
| Winton (Marqueſs) his Caſe 849 
875 
Vol. 3. 14 
Wirrell's Caſe 1226 
vi. Worrall. 
Wiſcott*s Caſe 1035 
Wiſe v. Ballett 317 
Creek 442 
Wiſe 137 
Wiſeman's Caſe 121 
| EG 918 
\ Col. 3. 51 
v. Baldwin | 468 
| 1132 
Bernard Vol. 3. 489 
5 Cotton 895 
Denham 50 
451 
Vol. 3. 280 
7 314 
320 
Fiſh 773 
Jenkyns „ 
| 56 
Wallinger Vol. 3. 102 
| Wiſham's Caſe Vol. 3. 223 
Witch v. Haskyns | 495 
| Witham v. Barker Val 3. 134 
Dutton 871 
Waterhouſe 346 
Witherald v. Clarkſon 126 
604 
Wicherly v. Wells 99 
Withers v. Harris 693 
Vol. 3. 188 
. Vol. 3. 203 
Henley 825 
Vol. 3. 131 
Kelſea 345 
Rook a 3 
Withrington v. Delabar 217 
Dr. Withrington 1152 
| Withipool (Sir William) his Caſe 981 
Witt v. Buck Vol. 3. 297 
Polehampton Vol. 3. 414 
Witton v. Bye Fol. 3. 77 
Wivill (Sir Marmaduke) 1291 
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| . MM $8 
wn Caſe | Vol. 3. 149 4 
Wolfe v. Hales 199 3 
| 715 2 
Meggs 551 1 
Stepney | 203 5 
Woleby v. Davenant Vol. 3. 191 19 
Moſeley 25 4 
. Wolſtone v. Aſhton 923 10 
Wolftenham (Sir John) 336 8 
Wood's Caſe 371 16 
Wood D. Ath 1104 9 
| Atkinſon 1282 18 
Bates 598 4 
Brooks 1 
Butts Vol. 3. 399 1 
Chivers . 209 3 
Chorley PT YT 
Cl: veland 1254 9 
Coates 1 
Davis Fo 3. 1 
Fofter . 
German Vol. 3. 103 14 
Gunſtone 587 13 
Hampſted 901 13 
Hankſhede . 5 
Holborn „ 
Ingerſöll 746 12 
799 11 
Kirkham 638 
Marſh 788 
Markham 1151 
Mountjoy 328 
ä Newman 1249 
| I252 
Payne | 691 
Reynol Vol. 3. 490 
Sanders = 
Searle 413 
Sheppard : 1054 
Shirley 1039 
We 1040 
Smith 197 
5 Ds Fol. 3. 421 
© Sutcliffe — 
3 5 736 
1054 
Topbam 96 
Witherell 993 
WMWethers. See Chivers. 
Woodcock v. Cole 399 15 
| Herne 649 1 
Morgan 608 42 
Woodcroft v. Thompſon 73 7 
Joodell v. Hungate 167 2 
Vooden v. Osborne 654 3 
| Woodford Poor v. Parkhurſt LE... 4 
Futter | 45 14 
Woodboule's Caſe Vol, 3- 78 20 
v. Ognell. See O. 5 
Woodland v. Mantell Vol. 3. 348 1 
Woodliffe v. Drury Vol. 3. 490 19 
Vaughan 121 23 
| Woo lifte + 
Woodley v. Bradley 1221 8 
Exon Biſh. : 
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Wooley v. Manwaring 


W. 6 * _N Page Sekt. 


| 1272 2 
| Woodlock v. Maſſey Mk 47 4 
Woodroffe v. Greenwood = 2 
Woodſhaw v. Fulmerſtone 603 9 
Woodward's Caſe 310 9 
446 20 
"oor 31 
v. Aſton 1031 22 
Bags Pol. 3 389 4 
Bonithan 183 28 
Cliffe 1252 16 
Darcy 600 20 
„ 
Vol. 3. 161 2 
Fox 1195 15 
Makepeace 13 
448 9 
Rigby 111 
81 137 
Thompſon 146 23 
Woodyard v. Darcey. See Woodward. 
Woodyear v. Greſham 36r 58 
Woody's Cafe 825 5 
1064 
” Vol. 3. 510 15 
Wook v. Markham TP TE. 
See Wood v. Markham. 
Woolly v. Purle | 342 1 
Woolaſtone v. Webb. | 
Woolley v. Bradwell 153 16 
Woolmere v. Paſton Vol. 3. 459 20 
Woolnough' 8 Caſe | O13 1% 
v. Verdon — 13 T 
1 
Woolridge v. Dovey 884 10 
Maſſie „ 5 
Woolſtone v. Long Z Vol. 3. 183 11 
Salter 8 
463 
Woolverton v. Day. See Wolverton. 
Woolvill v. Young 380 3 
Wootton v. Cook $54 . 2 
Edwin on 30.” 
Vol. 3. 106 4 
Hale 566 22 
Rivers Par. v. S. Peter 'sMarlb. 1206 35 
Shirt | 699 6 
Wooton Baſlet / 1205 22 
Worceſter (Biſhop) his Caſe = > yH- #: 
Vol. 3. 180 4 
(Lord) his Caſe 698 5 
1 v. Padden 1 
Worceſter v. Gerrard 1 
| Stone 630 2 
Worfield v. Worfield | 548 18 
Workman v. Chappell Vol. 3. 124 12 
Worley. See Warly. 
Worley's Caſe 995 17 
Worlidge' Caſe. See The King v. Worlidge. 
v. Bunbury 512 4 
Kingſmill 493 6 
Worms v. Webſter 844 2 
Wermleighton v. Burton 889 12 
462 2 
Iiiti Worme- 
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Worral v. Atworth 13 
on Brand 
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World . Caſe 


v. Brown 
Charnock 


3 Tae 


e Filsker 
e 
Worthrington v. Gaſton 
Wortly v. Holt 


„ 
Wilkinſon 
Worton v. Hele 
Worts v. Clifton 
Wray v. Clench 
Veſpers 
Wreggleſworth* s Caſe 
Wrenford v. Giles 
Wrenn v. Bulman 


Wright's Caſe 


Wright v. Augur 
Back 
Beal 
Beard 
Bright 
Bull 
Fowler 
Gerrard 


Johnſon | 
Mayor of Wickham 


Norwich (Biſhop) 
Newport School 
Pindar 
Ramſcott 
Sharp 
Wheatley 
Wickham 
Wivill 
Wrighton v. Brown 
Wriotheſly v. Adams 


| | Candiſh 
Writtleworth's Caſe 


| Wr ote v. Wigg 


Wroth v. Capell 

.  Elſey 
Wyes v. Banbury 
Wymack's Caſe 
Wynn v. Lord, See I. 
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' 238 
— 
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330 
303 
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865 
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1142 
27 
73! 
1219 
1161 
564 
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432 
305 
472 


44 
1022 


1128 
1259 


472 
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857 
860 


1287 

1A 434 
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392 

374 

688 
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815 


1841 
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917 
1106 
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387 
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Vork City v. Town 
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AR D ». Ellard 
Ford 
Ellis 


Yardley v. Ingram 
Tayler 
Turnock 

Yarmouth v. Cooper. 

Yarram v. Bradſhaw 


Yate's Caſe 


Yates v. Alexander 
Clanricard 
Gough 


Kingſton on Thames 
Lindon 

Lodge 

Plaxton - 

Rolls 

Rudſtone 
Yarmouth (Lord) v. Savill 


Yearworth v. Peirce 
Yaxley v. Kemp 
Yeilding v. Fagg 


Yellard v. Fitches 
Yelverton v. Yelverton 
Yeoman v. Barſtow 
Stanlake 
Yore v. Gough / 

Yorke v. Allen 


Buck 
Grindltone 
Stone 


York (Mayor) 


l York (Archbiſhop) his Caſe 
| See Elwis v.-York. 
Vork (Archbiſhop) v. Duke of Newcaſtle 


Duke v. Marſham 
Matthews 
BG—rimſtone 
Young v. Caſe 
Young v. Englefeild . 
Fowler 


Johnſon 
Jollard 


| - Pride 


Ruddle 


_— 


See C. 


Bailiffs v. Cooper 


Sowton Pol, 3. 


54 46 
109 8 
114 12 
292 1 
| 1142 4 
| 66 26 
Vol. 3. 471 11 
Vol 3. 245 . 
149 2 
1 
1 
1239 2 
173 9 
325 2 
Vol. 3. 186 12 
Vol. 3- 197 7 
1153 3 
124. 
Vol. 3 2 | 
Vol. 3. 193 29 
| 1017 12 
990 30 
899 31 
Vol. 3. $27 5 
| 105 33 
„ 
95, 4 
1047 15 
Fob. 3, 273 9 
Pol. 3. 495 4 
Fob. 3. $12 27 
SIT 13 $8 7 
789 4,5 
„ 
i. 3. 159 5 
100 2 
Fole-3..:.4377 $ 
429 11 
888 4 
129 2 


Vol. 3. 314 7 
29 33 

60 35 

491 10 

$15 23 
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| 774 12 
Vol. 3. 199 14 
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Young v. Radford 344 yl Zouch v. Bampfeild Vol. 3. 134 3. 2 
1160 1 — | Feb. 3. 349: 6 © © 
Rocheſter (Biſhop) e Clare . 3 
| 945 7| | Clay 2: 
Rudd. | 3 Muitchall 994 
Stoell | 991 3 Thompſon 5 212 
Totnam Inhabitans 940 37 Zouch (Lord) 416 
Woolaſtone 3599 12 | Zouch (Lord) v. Moor Vol. 3. 264 
* | 1086 6 | | | 
g dung 1 
Yaxley's Caſe 1 
X | ; 4 : | 
Inzan v. Talmage 497 42 . 
Zouch v. Bampfeild 850 14 | 


BOOKS printed for R. GosLiNG, W. MEaRs, 


T. WaRD, and J. HOOKE. 


HE Practical Conveyancer, in two Parts. Part 1. Containing Rules and Inſtructions for 
Drawing all Sorts of Conveyances of Eſtates and Intereſts, whether Real or Perſonal, in 
Poſſeſſion or Expectancy. Alſo particular Rules for the Expoſition of Deeds, Wills, &e. 
and of Words uſed in Conveyances ; together with the Reſolutions of the ſeveral Courts at 
Weſtminſter, in Caſes wherein Difficulties have ariſen touching the Words and Clauſes in Deeds, Deviſes, 
Oc. The Whole extracted from the Reports at large, and Alphabetically digeſted under proper Heads. 


Part 2. Being the firſt Part reduced into Practice, in  ſele& Collection of Precedents, upon molt Sorts of 
Buſineſs. By F. Lilly, Gent. 


2. Sir Orlando Bridgman's Conveyances : Being ſele& Precedents of Deeds and Inſtruments concerning 


the moſt conſiderable Eſtates in England. Drawn and approved by that Honourable Perſon in the Time 


of his Practice: In two Parts. The fifth Edition with large Additions ; and a new Table to the Whole. 
N. B. The ſecond Part may be. had alone. 


3. The Reports of that Reverend and Learned Judge, the Right Honourable Sir Henry Hobart, Kut. 


and Bar. Lord Chief Juſtice of his Majeſty's Court of Common Pleas, and Chancellor to both their High- 
neſſes Henry and Charles Princes of Wales. The fifth Edition, Reviewed and Corrected from the Errors 


of all former Impreſſions; with an Addition of many Thouſands of new References, by Edward Chilton, 
late 2 oa Middle Temple, Eſq; with an exact Alphabetical Table by an Honourable and Learned 
Hand. Folio. | | | 


4. Reports of - Caſes Adjudged in the Court of King's Bench; Together with ſeveral ſpecial Caſes ad- 
judged in the Courts of Chancery, Common Pleas, and Exchequer ; from the Revolution to the tenth 


Year of Queen Anne. By WMilliam Salkeld late Serjeant at Law, with two Tables; the one of the 


Names of the Ciſes, the other of the principal Matters therein contained. Vol. 3. Printed from the ori- 
ginal Manuſcript written by himſelf. Fhlio. | 


5. Reports of Caſes decreed in the High Court of Chancery, during the Time Sir Heneage Finch, after» 
wards Earl of Nottingham, was Lord Chancellor; in many of which Decrees he was aſſiſted by ſome of 


the Judges of the Common Law; all which Caſes are truly ſtated on the Pleadings, and the Arguments 


on each Side clearly reported, together with the Opinion of thoſe Judges who fate as Aſſiſtants to the 
Chancellor before he pronounced his Decrees, Folio Fe 
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raining neceſſary Rxpucaonꝭ and Rene to whe 614 and preſent Laws ih Great Brit ain, the Cap 


ries and old. Laws bf Germany and umce, Sweden aud rig og e e Sir Henry Spel- 


wo Codex Legum ver. Containing all the Laws from King Henry the Firſt to Magna Charta; and. 
. Th Biſhop Nicholſon's Epiſtolary Diſſcctation. D Jure feadali veterum Saxonum. By Dr. Wilkins. 


7. Regiſtrum Honoris D. Ri Amond. ExhibensTerrarum & Villarum, guæ quondam fuerunt Edwin: 
Comitis "infra Richmondjhire, Deſcrgptionem : Ex Libro Domeſday in Theſaurario Domini Regis: Necnou 
varias extentas, Feoda Comitiy, Fæda Militum, Relevia, Fines & Wardas, Inquifitiones, Compozos, Cla- 
mea, Chart aſque ad Richmondiæ comitatum ſpectantes: Omnia juxta Examplar antiquum in Bibliotheca 
Cottoniana aſſervatum exgrgta. Adjigiuntur in Appendice Chartæ alia, Obſervationes plurimà, Genealogie, 
. Indices ad Opus :illuſtrandum N uss I 5 1 | 
8. An exact Abridgment of all the Statutes in Force and Uſe, beginning with Magna Charta in the 
ninth Year of Henry III. and now brought down to the eleventh Year of his preſent Majeſty King. 
George's Reign, Alphabetically digeſted under their praper Titles. £2 F 
N. B. The two laſt Volumes containing an Abridgment of the Statutes in King George's Reign, may 
be had alone; and at the ſame Place may be had, juſt publiſhed, 3 5 
9. The Clergyman's Lau, or the complete Incumbent; collected from the thirty-nine Articles, Canons, 
Decrees in Chancery and Exchequer ; as alſo from all the As of Parliament, and Common Law Caſes 
relating to the Church and Clergy of England, digeſted under proper Heads for the Benefit of Patrons of 
Churches, and the parochial Clergy ; and will be uſeful to all Students and Practitioners of the Law: By 
W. Watſon, L. L. D. late Dean of Battel. The third Edition with large Additions _ 5 
10. Modern Entries: Being a Collection of ſelect Pleadings in the Courts of King's Bench, Common 
Pleas and Exchequer, viz, Declarations, Pleas in Abatement and in Bar, Replications, Rejoinders, c. 
Demurrers, Iſſues, Verdicts, Judgments, Forms of making up Records of Niſi prius, and entring of 
Judgments, Cc. in moſt Actions. As alſo ſpecial Aſſignments of Errors, and Writs and Proceedings 
- thereupon, both in the ſaid Courts and in Parliament, with the Method of ſuing and reverſing Out- 
lawries, by Writ of Error or otherwiſe. - To which is added a Collection of Writs in moſt Caſes now in 
Practice. By Jon Lilly, Gent. : | | | 
11. The Practical Regiſter : Or a general Abridgment of the Law, as it is now practiſed in the ſeveral 
Courts of Chancery, King's Bench, Common. Pleas and Exchequer ; digeſted by Way of Common Place, 
with great Variety of Caſes extracted from the Reports. Together with all the modern Rules of Court 
brought down to the Year 1719, in two Volumes. By John Lilly, Gent. 3 
12. Reports and Pleadings of Caſes in Aſſiſe, ſor Offices, Nuſances, Lands and Tenements; ſhewing 
the Manner of Proceeding in Aſſiſes of Novel Diſſeiſin, from the Original to the Judgment and Execu- 
tion, as well where the Demandant and Tenant appear, as where either of them makes Default; with 
Obſervations on every Caſe, very neceſſary for all Clerks of Aſſiſe, Attornies, &c. to which are added 
Writs of Aſſiſe, &c. By John Lilly, Gent. - EE Io. 
13. Lex Maneriorum: Or the Laws ang Cuſtoms of Englayd, relating to Manors and Lords of Mapors, 
their Stewards, Deputies, Tenants and others, viz. Of the Lord's Right to Deodands, Felons Goods, 
Waifs, Eſtrays, Wrecks, and Goods of Felo de ſe, Of the Priyileges of their Tenants in ancient De- 
meſne, and of Widow's Free-Bench, Cc. Of Copyhold Eſtates, Courts-Leet, Courts-Baron, and By- 
Laws there made, and of Amerciaments, Fines and Heriots, and how to be recovered. Of Surrenders 
and Admittances to Copyholds, and of Entailing them, and of Barring and Diſcontinuing ſuch Entails 
by Fines - and Recoveries in the Lord's Court, and by other Methods. Of Leaſes made by Copybolders 
Vith Licence, and without; Alſo of Forfeitures and other Determinations of their Eſtates. The Whole 
being a methodical Collection of the Caſes diſperſed in the ſeveral Volumes of the Law relating to Copy- 


hold Eſtates, and to every Thing depending on that Tenure. To which, is added an Appendix of all 
the Modern Entries of Declarations, Pleas,  Replications, Rejoinders, Demurrers, Iſſues, ſpecial Verdicts, 


Writs of Recardari, Certiorari, &c. relating to the ſaid Caſes, with proper Tables to the Whole. By 
William Nelſon, of the Middle Temple, Eq; q; | q ene 


chen de Nen Chase; with lange Notes, con- 


* 
4 * N : 
, 


14. The Scrivener's Guide: Being choice and approved Forms of Precedents of all Sorts of Buſineſs 
now in Uſe and Practice, in a muck better Method than any yet Extant ; and uſeful for all Gentlemen, 
eſpecially thoſe that Practice the Law, viz. By Nicholas Covert, one of the Attornies of the Court of 
Common: Pleas. - The fourth Edition, in two Volumes; with large, Additions by Milliam Bohun, of the 
Middle Temple, =... FV a | 
15. A general Index to the Common Law: Or, Tables of all the. Caſes printed in the Books of Reports; 
digeſted under proper Heads by Way of, Common Place. Containing likewiſe the Caſes in Parliament, 
Chancery, 'Exchequer, Star-Chamber, Court of Wards, Dutchy-Court, the Caſes in the Court of Re- 
queſts, Court of Augmentations before the Juſtices in Eyre, Chamberlain of Cheſter, and Court of Dele- 
gates. And to render this Work the more Compleat, the Names of all the Caſes are reduced into an Al- 
phabetical Order, whereby, any Caſe contained in the ſeveral Books may eaſily. be found. . 
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16. The Reports and Entries of Sir Edward Lutwyche, Knt. Serjeant at Law, and late one of the 
Judges of the Court of Common Pleas. The ſeveral Caſes therein are truly ſtated upon the reſpective 
Pleadings and Entries, in Engliſh. Alſo every Citation in the Report is carefully examined by the Law- 
Books to which they refer, and where they agree, and where they differ from the Point in Queſtion, 
made appear; and thoſe ranged in that Order as in many Places to form an Argument where there was 
none before; with large Obſervations, Likewiſe many obſolete Words and difficult Sentences are explain- 
ed; which are printed in a different Character: Compoſed in a. plain and eaſy Method, and made very 
uſeful ſor Students and Practiſers of the Common Lau. By William Nelſon, of the Middle Temple, Eſq; ' 


